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: "PREFACE. 
thereof. "= laſtly give ſome Account of this Journal, wich the 


Reaſons that mov d me to publiſn it. 
1. The Place where our Seſſion is held, b called he Son- 
The Sefſon- Houſe, and commonly the. Parliament-Houſe, becauſe the Parlia- 


a ment of Scotland did fit there, is a noble Fabrick, confi Ring of an 


Inner and Outer-Houſe. The Inner-Houſe is a large ſquare 


Room to which the Lords enter through a waiting Room on the 
North-ſide, where they put on their Robes, and the Advocates 


and principal Clerks their black Gowns, kept there by Two. pub- 


lick Servants of the Houſe. The Lords, fit in the Inner-Houſe in 


in the Faſhion of an Amphithea- 


a Body, at a Semicircular Bench, 


tre: And are ſerved by Six principal Clerks fitting at a Table be. 


fore them; where alſo the Lord Clerk-Regilter 885 when he thinks 
fit to attend in his Gown, The Bar like a Diameter-Line, at which 


the Advocates, andeven the Queen's Solicitors ſtand and plead un- 


covered, is oppoſite to the Bench. Her Majeſty's Advocate fits 
in a Chair within this Bar, and pleads always with his Hat on. 


At the Eaſt Corner of the Inner-Houſe a Lord fits upon the Bills 


at a Table, there attended, by 1 the Clerk of the Bills. Two Doors 
on the Weſt-fide of this Houſe. open to the Outer-Houſe, which 


is a ſtately Hall; beſides, the common Door thereof, kept by a 


publick Servant of the, Fatulty of Advocates wearing a black Gown, 


and carrying a Braſil-Batton mounted with Silver Bars in his Hand: 


who lets none enter but Advocates, Writers to Signet, or 
a, of Note. In the Middle of the South-ſide of this Outer- 


ouſe,, at ſome Diſtance from the Wall, there is a Bar to which 


_ As aſcend by ſome, Steps to plead, called the 'Fore-Bar, 


with reſpe& to one leſs conſpicuous on the Eaft-fide of the Hall, f 
called. the Side- Bar, where Cauſes formerly heard at the Fre- Bar 8 
are conſidered. Her. Majeſty' s Advocate hath a Seat within 
the Fore-Bar, when he comes out to plead in any Cauſe there. Six 
Under -Clerks, called Clerks of the Outer-Houſe, are alſo ſeated 
within this Bar: : Behind whom there is a high Bench erected, 


where a a Lord called the Lord of the Outer-Houſe. doth ſit. Ad- 


joining to this Bench there is a Desk where the Clerk or Keeper of 
the Minute- Book fits and marks what's done. W ithin the Side- 
Bar there is a Chair for the Lord Ordinary, who comes there to 


hear and determine Cauſes. The large Area of the Outer - Houſe 
is incloſed with Rails on the Welt de hre which thoſe who have 


© Buſineſs with any. Advocate may ſpeak to him; and on the North, 


with many Rows of Benches, on which Advocates or others ad- 


8 « mitted Mithin their Bar may fit. By the Southern Door of 00 
munication betwixt the Two Houſes, the Ordinaries in the Out- 


K 9 at the Re EIN | the n 85 og and e i 
7 And 


and by the other Communication-Door, Adyocates and Parties 
concerned go to and from the Inner-Houſe-Bar, as they have Oc- 


"+ i Seſſion, and daily Council. The Reaſon for taking a Confirmation 
of the the firſt Inſtitution of our Seſſion from the Pope (whoſe 
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caſion. # 3 | q * * | 

2. The Judges of the Seſſion did at firſt confiſt of Fourteen or- 7-4: ibs 
dinary Lords, Half Spiritual and Half Temporal, with ay - Eccle- — 
ſiaſtical Prelate as Preſident, beſides the Chancellor (whoſe Cha- 

racer intitles him to preſide, and alſo to take Place of all Perſons 

in Scotland next to the Royal Family) and other extraordinary 
Lords to the Number of Four only. Theſe Judges are ſtiled Sena- 

tors of the College of Juſtice, or Lords of Council and Seſſion, for that 

they are veſted with the whole Authority and Powers of the Old 


Uſurpation upon the Regale our Kings were ever juſtly jeraous of) 
was becauſe of a great Conteſt that aroſe betwixt the King and the 
Clergy, about a certain Contribution-Mony impoſed upon the 
Benefices of Prelates, for the better Support of the Lords ot Seſſion, 
which was drawn by an Appeal to Rome, but compromis'd & ſettled 
by giving the Clergy ſo great an Intereſt in the Seſſion (g). But 
fince the Bench was reformed from Popery, the Preſident was al- 
lowed to be either a Laick or an Eceleſiaſtick (H). And tho? Biſnops 
ha ve been extraordinary Lords, I know no Inſtance of an Eecleſga. 
ſtical ordinary Lord, ſave that of Mr. Rabert Pont Miniſter of St t. 
Cubberts: whom the General-Aſſembly in the Year 1575 allowed = 
to accept of a Lord's Gown then in his Offer, thinking their Affairs 
in that critical Juncture could not go the worſe, that they had a 
Friend the in Seſſion; but with this Caution, that it ſhould not be 
drawn in Example for Miniſters thus to immix themſelves with 
ſecular Affairs, by ſitting in Civil Judicatures. For which very 
Reaſon, a Law made in the Vear 1584 (i) incapacitating Miniſters 
to bear any Office in the College of Juſtice, obliged this Spiritual 
Lord to quit his Civil Poſt: and the ſame was beſtowed on Mr. 
=_ Jobn Graham of -Halyards. „V 
Ihe Ordinary Lords (whereof One is couſtant Preſident, and 
Eight with him a Quorum) are bound to aſſiduous Attendance F 
(without a lawful Excuſe ſuſtained by the reſt) from the firſt of 
Juke till the laſt of July mcluſive, called the Summer-Sefſion ; and 
trom the firſt of November till the laſt of \February, called the Min.. 
ter- Sen. During theſe Two Terms of that Court, there is 
Surcegſe of Juſtice, except where Law or Cuſtom authorizeth,/fe 
Iutermiſſionof Buſineſs : As upon Sundey, Monday, or Annirs ry mn 
Days appointed by Acts of Parliament to be obſerved; axis fee 
00) Spee uced Hiſt, dt. 167) P4681 () 9. WI. Paris C. 9, G J. VI. Fa G33: 
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apart by the Government, for Humiliation or Thankſgiving, But 
ſome Lords have obtained Diſpenſations with their Abſence, in 
reſpect of Weakneſs, Age, or long Service, or other juſt and rea- 
ſonable Confideratioris ; with Allowance notwithſtanding thereof, 
to enjoy, the Emoluments, Dignities and Privileges of their Office, 
Their Places by Law are ad vitam aut culpam. The Eldeſt Lord 
was once conſtant Vice-Prefident (H. But now the Lords do, pro 
re nata, ele& any One of their Number to preſide in the Preſident's 
Abſence. _ 5 


* 


The firſt Set of Ordinary Lords were named by the King with 
Conſent of the Eſtates of Parliament (1), Not as if every total No- 
mination behoved to be made by the Parliament: But becauſe the 
firſt Nomination being a Part of the Inſtitution, which is a pub- 
lick Law, required Conſent of the Eſtates ; and the King doth 
often, for more Solemnity and to gratify the Subjects, ask the MK 
Conſent of Parliament to what He might do by His own Roya! 
Authority (m). The Lords of the Seſſion were always named b'ß 
the Sovereign, till after the Earl of Mortoun's being forc'd to throw 
up the Kegency, King James the Sixth accepted the Government 
in His own Hands before He had paſt His Pupillarity. Com- 
palüaints ariſing in the Year 1579 about the young King's planting 
the Seſſion with unſufficient Judges, an Act of Parliament (n) was 
made to obviate this Abuſe; whereby the Trial of the Qualifica - 
tions neceſſary in a Lord of Seſſion, was referred to the reſt of the MM 
Lords, who were impowered to refuſe the Perſon preſented by the 
King, if found not qualified according to Law, and to chuſe their 
Preſident. Farther, an Act of Sederunt was made 15 June 1593, 
in Preſence of,and ſubſcribed by the King, That his Majeſty ſhould 
preſent no Perſon to any Ordinary Lord's Place in the Seſſion, till 
Twenty Days after the Vacancy ; and ſhould then preſent Three 
at leaſt to the Lords, out of which they were to chuſe and admit 
any One they thought beſt qualified; and declaring Refignations 
in favorem to be null. This Method of Election by the Lords out 
A Liſt of Three recommended by the King, was obſerved for ſome 
Time. But 23 February 159), it was at the King's earneſt Defire, 
diſpenſed with in the Admiſſion of Sir David Lindſay of Edzel to 
the Place of an Ordinary Lord of Seſſion. By the Ad 15 Par. 
1641, it was provided, That the King, in Time of Parliament. 


the Eſtates of Parliament and ſhould of upply any Vacancy hap- 
pening on the Bench in an Interval betwixt Parliaments, with the 
Adyice and Approbation of the Majority of the Lords of Seſſion. 


e, C.93; O ien Par. 5. C. 40, 41. C) Stair loft; Lib. A. Tir. 1.8 23. (0 9 VI. 
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Bur after the Reſtauration of King Charles II. the Parliament 1 661 


(which reſcinded what was done in the Parliament 1641) decla- 
red the Nomination of the Lords of Seſſion as in former Times be- 
fore the Year 1637, to be an inherent Privilege of the Crown,and 
an undoubted Part of the Royal Prerogative (o). Since which 
Time the Sovereign hath been in Uſe to name Perſons to vacant 
Chairs in the Seſſion, by Letters directed to the reſt of the Lords. 
Who admit the Nominee, if found ſufficiently qualified, after 


paſſing a Trial. Which is to report ſome Cauſes taken to aviſan- 


dum by the Lord Ordinary in the Outer-houſe (with whom he fits 


Three Days for that End); and to reſume the Debate in a Cauſe 
pleaded in præſentia And upon every Point reported, or reſumed 


after the Pleading, he gives his Opinion before the reſt of the 
Lords declare Their's. The Author of a Pamphlet (y) printed 


Anno 1689, tells, That one Sir V. zlliam Ballenden, named and re- 


commended to be a Lord of Seſſion by King Charles II. was, upon 


Examination by the reſt of the Lords, refuſed and rejected as a 
Perſon not qualified according to Statute. King Charles I. in the 


Beginning of his Reign, declared his Keſolution not to imploy any 
Nobleman in the Office of an Ordinary Lord of Seffion 7 Where- 


upon the Earls of Melroſs, Lauderdale, and the Lord Carnee y, quit- 


ted their Places in the Seſſion. And in the Year 1690, a Draught 


of an Act was prelented to the Parliament, to render Peers inca- 
pable to be named or continue Lords of Seſſion; but did not paſs. 


The Perſon preſented to be an Ordinary Lord of Seffion muſt be 
25 Years of Ape ; a Man fearing. G O D, learn'd and converſant 
in the Laws, having of yearly Rent at leaſt 1000 Merks or 20 
Chalders of Victual (). : And One that hath ſerved in the College 
of Juſtice Five Years as an Advocate or principal Clerk of the Seſ- 


ſion; or Ten Yeats a. Writer to the Signet, found qualified for the 
Station of an Advocate, by the Faculty of Advocates in a publick 
and private Trial upon the Civil Law, Two Years before he ſet up 


to be a Lord (r). 


/ Tp 


The Extraordinary Lords (who are marked in the Sederunt- 


= Books after all the Ordinary Lords) were allowed at the Begin- 
ning to fit. and hear only without voting (). They are named by 


a Letter from the Sovereign, and thereupon received without Exa- 
mination or Trial. They ſit aud vote when they think fit: But 
are not of the Quorum, nor obliged to conſtant Attendance, becauſe 


Our Kings gave the Seſſion great Privileges and Immunitieg, © 
They are the firſt Gentlemen in Scotland, holding Rank and Prece- 
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5, II. Far. 1. Sefl. 1. C. 2, 11. () The late Proceedings and Votes in the Parliament of Scotland. 
(Y. Ja. VI. Par. 12. C. 132. (r) Art. 19. of the Union, (/) Mackenzie Inſtit. Lib E TIN) 
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dency next to the Sons of Earls ; and in publick Appearintes 80 
next to theſe and the Nobility. Their Perſons, Lands & Goods are 


under the Sovereign's ſpecial Care and Protection from all Harm 


and Injury (t). Such as diſhonour or contemn their Authority are 


puniſhable by themſelves (v): And uſually ſent to Priſon or or- 


dained to crave Pardon upon their Knees, according to the Quality 
of the Offence. It is high Treafon to kill any Lord of Seſſion 
firring 1 in Judgment (x). 


They are exempted from paying Taxes and other eiae 
Charges, and from bearing any Office within or without Burgh, 


unleſs they conſent to it ()). They admit Advocates and Notaries. 
Queen Mary by a Writing under the Privy-Seal, 7th Januar) 1566, 


gave the Preſentation of all Commiſſaries i in Scotland, their Cierks 6 


and Officiars to the Lords of Seſsion: Recommending to them, 


to examine diligently whom they preſented, that ſuch Places might | 
be conferr'd only upon Men of Diſcretion did Judgment. Which 
Privilege the Lords exerc'd till the Year 1609, when Commiſſa- 


_ riots were. reſtored to Biſhops, with Power to them to appoint 


 Commilfaries,create Clerks and all other Members of Court. But 


at the fame Time, the Lords of Seſsion were declared to be the 


King's great Confiſtory, and had a Supreme Commitsion granted to 


them for all conſiſtorial Cauſes'(z9. 

The Lords are expreſly impowered to make Acts and Statutes 
for ordering of Proceſs and hafty Expedition of Juſtice (a) called 
Acts of Sederunt. Which is neceſſary for Explicating their Juriſdi- 
Lion, and ſeems to be implied in their very Conſtitution (4). 


Our Princes promiſed never to charge, demand or defire the 


Lords to do other ways than as Juſtice required, or to break their 
_ own Rules (c), and encouraged them to proceed boldly and ſted- 


dily conform to Law, without regard to any private contrary Or- 


ders from the Throne, which are condemned in our Claim of 


_ Right, This Direction hath been ſo far 'obſery' d, that our Princes ſit- 
ting in Perſon in the Seſsion, have had Matters ſometimes there 


decided againſt their knowyn Sentiments. 


The Lords are authorized not only to 1 che Sefoiog, but 


| alſo to give Rules to other Courts: As they did to the Juſtice- 
Deputes, before the new Scheme of Joſticiary in the Year 1672, 
and may do to all inferior Courts (d); even in Cauſes which they 
are not competent to judge in the firſt Inſtance. 

During Cromwell's Ulurpation, they were robbed NF? the dear 
ee they: had 59 "IS 0 the e laftirution of the 1 of 


1. Jaftice, 
© 40 In, 7. Par. 5. C. 68. (v) bid, & 7 8 21. (y) J4. * Par. C. 68. Cb. I. Par. r. C.2 
Cb. l. Par. T. C. 23. Par. 2. Sefl. 2) J Vf. Par, 20. C. 6. (a) 34. V. ar. 5. C. 68. Par. 6 
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= theſe Privileges were reyived and renewed after the Reſtauration, 
CV 
n the Tear 1672, Five Lords of the Seffion were, in Place of 

the juſtice-Deputes, ad ed to the Juſtice- General and] uſtice-Clerk, 


- 


In the Year 1707, the Parliament of Scotland, when it was a 
dying, thotlght fit to veſt the Lords of Seſsion with yet farther 


to the Cognizance and Juriſdiction of a Commiſsion of Parliament 


Now the Txuth is, this tranſcendent Truft of our Lives and For- 
tunes could not be lodged in better Hands. 


= p 


- To conciliate the more Reſpect to the Authority of the Lords, 


PRs. 2 


they are diſcharged to; poſſeſs, 75 inferior Office of Commiſſar 


1 
x 


Sheriff-Depute, or the like. 


v k 


required to give Anſwer to Queries in Writ, concerning Points in 


on, Free decem. 1 
When the Sc 


that none of their Number ſhould fign Reſolutions to any Queſti- 


7 


; L A #3 441 
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= Who at firſt were ſo very few, not exceeding the Number of Ten, 


h x 


= that we, find, Lords compearing as Advocates for Parties in Civil 


EE Caufes inthe Year 1537 and 1538 ; which ſeem'd to be a great So- 


WT leciſm in the Method of Juſtice. The Books of Sederunt, J De- 
ener 1580, 17 Alarch 1585, furniſh us with Inſtances of Advo- 


DG cates, admitted. with a Quality, that they ſhould not take in hand 


== to plead in any weighty or diffcult Cauſe, without the Aſgiſtance 


ol ſome of the elder moſt knowing Lawyers. And 17 January 1587, 
and 11. Jamuary 1604, there was a) DiſtinQion, made betwixt Ad- 
uvocates for the Inner- houſe, and Advocates for the Outer-houſe: 
renewed in the Lear 1670; but the Project being very offentive 


op it. The Number of Advocates, tho very few at the Begin- 
ning, increaſed mightily in Proceſs. of Time, as Buſineſs increasd: 
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1 juſtice, and ſubjected to the unlawful Exactions of the Time. But 


and called Cmmiſſoners of Juſticiar) to judge in all Criminal Matters. 


Powers of Judging in all Affairs and Cauſes formerly appropriated 
called, The Cummiſſon for Plantation of Churches and Valuation of Tithes, 


pute, or the like. May,21 1605, an Act of Sederunt 
was made, That no Lord of Seſsion ſhould be an Arbitrator. And 
29 May 1584, the Lords underſtanding that they were oft- times 


„ Controverſy before inferior Judges; whereby the Subſcribers of 


ſuch Opinions could not judge in the Reduction of theſe Cau- 
ſes, by reaſon of partial Counſel given: Therefore, they enacted, 


; eſsion was in it's Infancy, a certain Number of Per- 

12 1141 FIT CLE CELNLIENSS, „ 1 . F LES IS Re Tu ta 

== ſons, of the, beſt Reputation, Knowledge and Experience, were 1 
5 Nini £6 IAI „ þ by > 1 . L ; ,. Ll +9 # ocates. 

privileged to plead in Actions before the Lords, called Advocate: 


= hich, after it had gone in Deſuetude, was attempted to be got 


ing to the Bar, the Promoters thereof thought fit to 


80 that at this Day there are about Two Hundred: Of theſe 170 


2 Tuo Clerks of che Seffon; to whom, 14 


Name of the Faculty of Advocates: 4 ag on THERE Body, in⸗ 
to which, none are te dut ſuch entlemen 7 have ſpent 
ſeveral Years in the Study of the Laws ; tho” many of gl | 
commence Advocates with no other View than the 1125 of be- 
ing Members of it. 
The ordinary Manner of their Admifvion, is, by Firſt a private 
Trial on the Civil Law, manag'd by Nine Examinate grs anndally 
choſen; whereof Seven are a Quornm, Theſe after Examination 
give their Opinion concerning the Candidate's Qualifications and 


iterature by Balloting, who, if found not qualified, is remitted 
to his Studies : Tf qualified, the private Examinators recom- 


* 


mend him to the Dean of Faculty, who aftigus him a Title of 


the Civil Law for the Subje& of his Tbeſer; which on a Day ap- 
pointed for his publick Trial, he defends in Prefence of the Facul- 


ty, againft Three at leaſt of the publick Examinators appointed 1 
to impugn them. Afterwards, the Faculty give their Opinion of in 


this his publick Performance by Balloting, as in the private Trial. 
If he be found qualified, the Dean aſsigns him ſome” 
the Civil Law for the Subject of his Speech before the' Lords. To 
which End, he is allowed on à Day ec to ſtand 1 in A 
the Lord's Flaces covered, when e makes 25 
ter which the Lords admit him, 
Oaths to the Government, and bc the Oath de fide FE 
Advocates, are ſome Times, tho' rarely, admitted 

the Stars Law. In which: Caſe, the Candidate 14 1 no Spee 


The Advocates are ſubject to the Auth 


ſer Rules to chem in the Conduct of their Buſmeſs 
ſure, fine or debar them from their Imployaent, 
or malyerfing in their Office. 


cen- 


7 January when the Seffion is fitting, at which' Time they chufe 
their annual Officers : Namely the Dean, who prefides in all their 


Meetings, and with a Council of the moſt Intelligent of the Facut- 4 bh 


ty, looks after the Intereſt and Concerns of the Society; the Trea- 
Pet who has the Cuſtody and Management of their Stock ; the 
2 Clerks; a Curator of the Library; and the private aud 
Examinators. The Dean, Treafurer and Clerks are fre 
continued; but the Examinators of Intrants, and © 
Three Curators of the Library are yearly chang d. 
At the Inſtitutiom of the Colſedge of Juſtice 


ently 


her 8 were Foc 
Drcamber 15 
was added: Whit Three Clerks had Three ting 


ext out of 


Speech to 
the Lords before his Admifvion > But Admifsion upon a Trial (be ; 


| 's the Civil Law is more honourable. 


ority of the Lark: k: Who 
at or Dh Diſobecience 
The Faculty of Advocates meet every Yer the fut Tieſtoy in 


publick | 


925 Third 
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Clerks' were preſented to each of the Three Offices by Sir Arch- 
= tald Prime oſe then-Clerk-Regilter - But 20 June 1676, the Lords, 
upon a Letter from King Charles II. reſtricted the Clerks to Three; 
and ordered the Three allowed to continue in Office, to pay 
E 7000;Merks Scots to thoſe turned out. Thereafter the Act of Par- 


culpam;; with Power to appoint. Under-Clerks or Clerks for the 
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== Years'after the Erection of the Colledge of Juſtice, there were no 
diſtinct Clerks of the Outer-houſe ; where the Inner-houſe Clerks 
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I The Manner of Admiſſion of Clerks to the Inner-houſe is this. 


4 1 terlocutor thereon, which he reads to their Lord ſhips. And far- 
der, reports the Heads of a Bill and Anſwers aſsigned him by the 
Lords: Who do alſo examine him about the Forms of Acts, De- 


== creets or the like. The Clerks of the Outer-houſe are named by 


» 


the Principal-Clerks, and received by the Lords. 


I bere be alſo Two. Principal-Clerks of the Bills, who have their 


Commission from the Clerk-Regiſter, & Three Clerk-Deputes under 


== the Bill: Chamber; where they attend every Seſsion-day, and each 
A Tueſday and Thurſday in the Vacation-Time, from 9 till 10 in the 


e 0 
r 
T6 r 
- - 
Fs — . 
IS $5348 L 
5 Re | 2 _ - 
1 „ * * 0 a . 8 . - 
2 25 87 "3 $7 A H- *T 4 ; E 0 f { 0 | 4 i 
4 4 oa > 3 _ * 4 , 1 7 * S F * 8 . » 
- 4 Fc . 4 2 ' - 
. 2 23} . ; 
* „ 
xo % 
By 3 


. ä 
2 3% == * < 1 N 
or 4 „ * 
3 8 1 N 7 1 * * o 4 7 5 * : N ® 8 , . 
7 - WF +. 
e v 3 4 
3 5 
FFF 2 
e 7: 
RE; | 
. Os 


eie of Reidie, who is heretable Macer, and ſerves by a Depute. 
One Macer attends conſtantly on the Lord Ordinary in the Outer. 


m uſher the Lords at their entring the Houſe, or going to their xe- 
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| 1 Offices. The Lords: in the Lear 162 l at tlie ear eſt Deſire of theſe oF 
# Clerks; received a Conjunct · Clerk into each Office, to eaſe. them 
of a Part of the Burden of their Callings. In the Lear 1661, Two 


| liament 1685, brought them up to the Number of Six again. 
Theſe have their Commiſsion from the Clerk-Regiſter ad vitam aut 


Outer-houſe, and Extracters in their ſeveral Offices. For many 


did officiate per vices, or by their Servants. No Perſon can be a 
Clerk in the Inner- houſe, who hath not ſerved Three Years as an 


1 0 The Probationer minutes a Debate in Preſence, and the Lords In- 


them put in by themſelves. They ſerve all in an Office called 


Morning, and from 2 till é in the Afternoon, for receiving in ſuch 
Bills as ſhall be offered to them: Which they carry to the Ordi- 


Ihe Clerk or Keeper of the Minute-Book (who hath his Com- 
* 1 | x v7 5 | e 
== mizion. from the Clerk-Regiſter) notes every judicial Act that ain 
== Lhe Macers are Four in Number, whereof Three are named lu, 
9 by the Sovereign, and the Fourth derives a Commiſsion from Mon- 


* houſe, Another attends the Ordinary at the Side-Bar, and the Re 
kJ 2 Two wait the Motions of the Lords in the Inner-houſe. 
heſe Macers carry Silver Maces in their Hands, and therewith: 


pecive Bars. They call, 5. e lai 
eee Ears. They call, i. e. cry or proclaim Cauſes, and exe- | 


FP: 


Proceſs | 
in the 


| Seſſion, 


annum Negum ordiuuniſʒ oonſeuſu ſemper uigrat 
 blica: flat vigebit ſemper. The Sato of our. Form of Proceſs hath, 
| by the long Experience of near 200 Years, been from Time to Time 


credible Fatigue to the Lords: Who, aſter toiling all Day: in near. 
ROS and con- 
ider a Multiplieity % 
te neceſſit 7 wo: opment om Cru e bar en 
how _ 7 Rings 10 "q | 


* ike ines Orders of the Lords Ants cite and apprehend 
Penſons ſummarly complaiuedl of; 2aprifon Advocates Servants fot 


unduly keeping up Frdceſſes and to ae good Order obſerved in the 
Seffion-houle by inferior Ser vants and che common People. Macers 
are ſupreme 304 es in the Service of all Brieves iſſued out of the 


Chancery; to 


| uſually ſome of their own Number Aſſeſſors to direct the M. 


molt ratiouab Rules of ſtrict Form and Law. 


This, tho! W mi 


PR To 6 
. 


10m the Lords advocate Services from inferior 
Judges, in the Caſes of Incompeteney and Iniquity; appoi 


and ſometime the whole Bench are Aſſeſſors to them. 


turally falls in ny to . a Sketch of the Method of up Bu 


ſineſs there. at's 
Form of The Seſtion is a Sovereign Conre's ad; Lmuy my, — of | 
Judi icatures in Earope, 7 
Join Leſly, Biſhop of Roſs, 
fays of it, in his Hiſtory-of Soiland (e) Que ratio formaq; rei u- 
| tua, tam utilu, . neceſſaria, ut 


the moſt Auguſt, Decent and Ocderly 
where our Kings often ſut in Perſon. 


deiariæ onmibus vi ſa ſuit tam oppor 


18 9 t Res 


improv'd;and'ſo tefin d fronvall Matter of fancied Inconveniency as 
th as is poſsible; that it is at ipreſent more eaſy, accurate, di- 


unk, ſafe and deſirable, than the Rules and Orders of any other 
: Supreme Court that hath fallen within the Compaſs 
tion or Reading. To deſcend nicely to Particulats, would require 
a Treatiſe which in due Time E intend! to publiſſs 7 But ſhall at pre- "oF 
ſent give only a-ſhort View or Nobion on 19645 = 
The. Lords are veſted with duplex Mann; aux. ondinarium v | 


extraordinariuancalied Officiim nobule, | 
They proceed! in their ordinary Capacity, according, to the | 


Cafes: n 


That they may have Time to oonlider wchzfty 


ly, the y get them redue'd into. Writ by the Lawyers: Andievery 
Room of | 
the Inner-houſe from Two till Four in the Afternoon, wherein alt 


_ whothave Papers to offer may, put them by a Slit in the Cover. 
ighty Advantage te the Lieges, is of late, ſince 


on-a\ Tahle in the waiting 


Lord hath a Box ſtanding up 


Informations and Bills were allowed to be printed, become an in- 


ing Cauſes; are obligedꝰtu hut themlelves- up to peruſe 
of Papers at Night:; and thereby often to want 
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Ihe Ordinary Lords are all imployed at the ſame Time in dif- 
== ferent Capacities; acegrding to the Nature and Import of Buſineſs 
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5 Check upon one another. 
1 4 n 1tnhey are. competent, Parties may Tu i 
== 2-tore:either;;where:they. expect to be beſt ſeryed: So in caſe 9 

WTF latticacy, prefumprive Suſpicion of Fartiality in theſe Judges, of 
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commit lniquity ; the Cauſe may be called up to the Seſſion 5 


Advocation (which anſwers to both the Eu liſh Law-Perms of Cer- 
tiorari and Probibtion) before; or Suſpenſion and Reduction aſter 
Sentence, in order to get it review, or a Stop put to the Execu- 


tion of it. Which pretorial Remedies of Advocation and Suſpen- 


fion are procured, or refuſed, by Deliverance or Interlocutor of 
the Ordinary upon Bills or Petitions offered to him for that End. 
This Ordinary paſſeth alſo common Bills of Horning and Caption, 


He. in order to reduce #® Perſon to a State of Civil Rebellion or 
Outlawery, Nc. for not Payment of Debt or Performance of Deeds: 


And in all Caſes, there lies Acceſs to get his Miſtakes altered or 
rectified by the reſt of the Lords. The Ordinary upon the Bills 
may even ſuſpend Decreets of the Seſeion pronounced in Abſence 


of the Defender: But Suſpenſions of greater Conſequence can on- 
ly be paſt by a Quorum of che Lords i in ye orby T hree N 


Lords in the Vacation. 
The Lords in the kiner-houſs heir and FER Cauſes of 


greateſt. Impo rtance upon the Pleading of Advocates; adviſe Re- 


ports made by the reſpective Ordinaries; or Reports by the 


Preſident of Points that alter an Inner- houſe Debate merited to be 


farther cleared by Informations, adviſe reclaiming Bills againſt 
their own Interlocutors, or thoſe of 


* 


Not only are the Langs te ebe in the Forenoan, bus hey do 
alſo meet often in a Body Afternoon to adviſecomplex andperplex'a MR 


Cauſes; that cannot be conveniently extricated in a Forenoon; or 


to adviſe Bills and Anſwers when ſo m multiplied in the latter E Bays ; 
of Seſsion, that they cannot be overtaken at the ordinary Time. 

Some Lord doth alfo then prepare concluded Cauſes (where the 
Import of Evidence produced is to be determined in the Inner- 

| houſe) by drawing up a State of what is therein material, in or- 
der to ſhorten the Pains of the Lords at adviſing. Compt and Rec- 


- konings, ard the Ranking of Creditors 
diſcs d by other particular Ordinaries. Two Lords are at Work 

in taking the Oiths of Parties and Witneſſes All. which Ordina- 
ries report to the Lords any dubious Points, Oc gat: 
tion or Nn Cauſes, and are under their -DireftionoiFo they 
do, AJ... þ 9! Abu e Anibal daidw to fol 
Tho we be not Gkdpby: as wcertyth e People,: whom: Ph. 
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12 : Ive wory ba Meaſures are taken here to | top the 
Ghowthy of them. 

1. For keeping down their Number, 0d to binder over-acting 
or nimious Diligence about them, the Members of the College of 
* Juftice can neither they: Pleas, nor bargain de guat a litis. And any 

Purſuer or Defender found to have been calumaious, or unaccoun- 
= tably'litigious, is ſure to be condemned in large Expences to the 
77 5 7 other Party, which ſometimes e the Value of he Subject of 

the R 

2. All Occaſion 4 . Delay: 1s e thin, I. Al Cau- 
whe heard according to the Ger of Rolls, without reſp pect of 
XZ Perfotis. 2. When either Party tergiverſeth by keeping up the 
I Proceſs, it can be recovered ſummarly by a Caption or War rant . 
7 to arreſt him by a Macer. When the Purſyer wilfully 818 | 
do inſiſt in his Suit, the Defender may get a Warrant to go Home 
mihi he be cited de note; at leaſt the Plea will be ſcored out of the 
Roll, and muſt run the Courle of a new Infolment þefore it be heard 
again; If no Application for a Hearing be made within a Year, 
the Cauſe falls aſſeep, as we ſay, and muſt be rous d by a Sum- 
mons of Wakening executed. againſt the Defender, before any far- 
. ther Step can be made there! eln. IT the Defender wathd raw. OF ap- 
7 pear not, the Lords proceed to give Judgment againſt him, 3. 
Phat is never done plura quad cu commide fieri poteſt per pauciora. 
| Special Care is tagen, that the hole Lords be never troubled with 
what a ſingle Ordinary may more conveniently determine: And that 
an extraordinary Mean be not uſed, wherg there lyes an ordiuary 
Remedy. 'Moft Fart. of Cauſes are deriqed upon Report of the Or- 
nw or "ow 3 Bills and ee And: ; Gwinns even 

whole Lords: in præſentia ina n the firſt Vie of a Cau 
ed idvionida being rs errare: TheP Party pied 
may find'Redyeſs by FPcriniohs mplaining to them gf themielyes, 
But as it were hard to been he . ſuch ae 
they! cafnbt upon neu Light and fuller. Information, alter a wrong 

ment: 80 to hinder che Abulz of Hetitiqning, Bills, reclaiming 
| againſt Interlocutors muſt beofteced while they are recent in the 
Lords Memory. Clerks are noptotake-inimore than To Bills from 
the ſame Party againſt any Interlocutor in Preſence; nor to receive 
the Second, but Up the Tngiver's coufigning 20 Shillings Sterlmg 
to be delivered to the other Party incaſe of Refuſal, and to beg | 
ven back co the Petitioner if: che Hill be not refuſed, Every $| 
muſt be fabſcribed ił 
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to adverſe him of the Time of calling/ his Gale; more TY Toth 
mation of any Judgment given againſt him by that excellent Mo- 
nitory, the Minute- Book, wherein all Sentences muſt be entred im- 
mediately, and read ſo many Days after pronouncing, and cannot 


he extracted till 24 Hours after reading. During which Intervals, 


any Thing amiſs ba; be got rectified by applying to the Ordinary, 


or to the whole Lords. And when the Defender cannot-quarrel 
any Thing done by the Lords, he has the Privilege to demand a 


Copy of any Sentence or Decreet before it is ſigned by the Clerk; 


(which we call Extracting) to compare the ſame with the Minutes 


and Warrants, that Things may be fairly done. Lea, the Lords 


„ recal A "a0 RETIRE wy if -e 
"M "M7 a Bill de recent: 


Buſineſs is carried on 0 the Seflion i in the beſt Order can 
be thought of That of greateſt Moment, is calculated to be de- 


termined i in Preſence, and what is leſs Material, is committed to 
particular Ordinaries. Moſt Diſpatch is given to haſty Affairs. 
Diſtinct Marches are kept betwixt the different Provinces of parti- 


cular Lords, that they interfere not in the leaſt, but may be mu- 
tually ſubſervient in the Diſtribution of Juſtice. For het diſpatch 


the ſeveral Kinds of Buſineſs:by Turns, and Monday's Roll intimates, 
what every. one has to do that Week, and at ae Hours. Lea, = 


(Which is the peculiar Excellency. of the Conſtitution of our Sefli- 
on) as much Buſineſs is done there (and 1 hope none will deny 
with more Safety and Exactneſs, and leſs Expence to the Nation 
in general) as ſo many Judges in different Courts could rationally 


be ſuppoſed eapable to diſpatch. For in the Seſſon particular Or- 


dinaries determine all common Buſineſs, and moſtly do fo ripen 
& prepare weighty Matters, that the Senate in the Inner- houſe have 
nothing todo, but to give them the finiſhing Oh oke. Whereas, ſin ſe 
1 in ſeparate Courts (tho of ordinary Knowledge and Exp 
rience) cannot (unleſs reſolved to decide at rando | 
tice with that Celerity, may be expected fr 
the Seſſion in th 


er reſpectis fingle Dapaniticay aha are ſuppo! ; 


and forwarded in their Procedure, by the communicated Advice 


of the collegiare B e EFailius ae uur, 20 4 » plu —_— 
pre (9). $5309) yo frigets titty Sort cr 
As Perſbns e beſore the Seſſion, ut — Wan- 


ay d: So they have as little Ground to fear Harm by unequal 
Proceeding, either in Parties, and the Managers of Procels, or in 


the Judges; who are: all ſuffiientlyseſtrais ed from debording and 
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Perot puilty 186th his Pha, and Judghfent is g given 1þ 
Ae Without kärcher ap s ie the Cale, oh 
Ground of his Pretenſions. 2. An 5 e Ge Eft it, 97 
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Troll — expect not only to be 15 'out 6 Hoon but. alſo 
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% Offen witfiont” Mercy. ANdectes ufin | undecept o or, 
diffefeAfall Expreicns in Papers i rawh by. them, are to be de- 


Barr u frefti the Exertiſe of their Office for a Tims; or fart! ier pu - 


3 L wiſhed the Lords Tee Cauſe. 3. As the et judicial 13* Conco- 
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. © The Troubles in Edmburgh begun in the Cloſe of the Year 1537, 
__ a Tumult, upon the Occaſion of reading the Service. Book in the 


they named Js many to ſupply their Places. 
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life judges, was {et up in Place of the Seſſion. This was an Accom- 


by ſome Ack or Connivance, to diſpenſe with the taking of the Ten- 
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© er ſo far, as to allow the Lawyers to return to the Bar. When a 
a good Correſſ pondence betwixt the Bench and the Bar Was begun, 
the Outer-houſe was reſtored, upon an Addreſs for that End made 
to the Commiſſioners by the Faculty of Advocates, 4 July, 1655. 
=X The unhappy civil Wars, and the Want of a ſettled Authority, 
had given Riſe to many Abuſes in the Forms of Proceeding in the 
Seſſion, which, when the Courſe of Juſtice was fet a going in its 
old Chanel after the Reſtauration, occafioned many Regulations to 
be made which were ratified by Parliament (dg. © ... 
Ihe fatal Diviſions that happen'd in the Seſſion in the Year 1674 K. 
concerning Appeals, was the moſt notable Misfortune that ever at- 
tended it. The Occafion was this. In a Proceſs at the Inſtapce of the 
=== Earl of Dumſermling againſt the Earl of Callendar and Lord Almond, 


Wt” 7 ; | . 1 
7 Parties being appointed to be heard ſummarly in Preſence : At a 
== Calling of the Cauſe on a certain Day, when the Defenders had 
* undertaken to anſwer peremptoril y, the Earl of Callendars Lawyers 
© offer'd a dilatory Defence, which the Lords overruled. There- 
upon the Lord Almond gave in Two ſigned Writings, containing 
an Appeal from the Lords of Seffion to King and Parliament, The 
Lords ſurpriz'd with this Procedure, till then unheard of in Sceti- 
land, gave an Account of it to the King by a Letter ) February 
18674. Wherein they repreſented, that by the Act 62. Par. 14. 
N. II. it is expreſly ſtatuted, That Cauſes pertaining to the Know- 
edge of the Lords of the Seſſion, ſhould be utterly decided and 
determined by them, without any Remedy of Appeal to King or 
Parliament: And by the 39 Act of the 5 Parliament of King James 
V. containing the Inſtitution of the College of Juſtice, it is de- 
celared, That the Proceſſes, Sentences and Decreets of the College 
of Juſtice, ſhall have the ſame Force, Strength and Effect, as De- 
Lreets of the Lords of Seſſion formerly had. Nay farther, our 
© Princes had often, with Conſent of Parliament, declared by pu- 
blick Statutes, that they would maintain the Authority of that 
Court, as repreſenting the Royal Perſon and Authority: Which 
alſo by many poſterior Laws is deſcribed as the Supreme Judica- 
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ſtricteſt Manner conſiſtent with Law, that his Majeſty being more 
fully informed, might give farther Directions. Upon Receipt of 
of this Letter, the Lords called the Lord Amond to hear Trial ta- 
ken, and allo. the Lawyers that appear d for him to give their 


Oaths concerning their adviſing the Appeal. But the Lord Al- 
mond adhering to his Appeal, and the Lawyers refuſing to depone, 
and after a farther Day allowed them, infilting in their Refuſal; 
the Lords gave the King Notice thereof by another Letter of the 
laſt of February, adding farther, That the Earl of Aloyne, after 


= 


the Example of the Lord Almond, had preſented another Appeal. 


Te this the King made Anſwer by a Letter 19th - May, in which 
his Majeſty intimated, That he found it indiſpenſibly neceſſary 


for the Good of his Service, the Quiet and Security of his Subjects 
in their Fortunes and Eſtates, that the We of the Seſsion 
ſhould be maintained and their Sentences had in Reſpect; and af- 
ter giving freſh Aſſurance of his Protection, and Diſſatisfaction 
wirh and Abhorrence of theſe Appeals, fignified- his Pleaſure to 
have Care taken to prevent the like in Time coming: And for 


7 


that End, ordered Intimation to be made to Advocates, Cler ks 


and others, not to charge the Sentences of the Lords with Unju- 

ſtice; which all Advocates thereaſter, at their Admiſsion, ſhould 

ſwear, as a Part of the Oaths de fideli aud of Obedience to the Lords. 

lis Majeſty was graciouſly pleas'd not to proſecute farther the 


Lawyers who bad refuſed lo give their Oaths concerning their 


Acceſſion to the tang of the late Appeal, provided they diſow- 


ned theſe and all other Appeals or Proteſtations, tending to charge 


the Sentences of the Lords with Unjuſtice: But peremptorily com- 
manded the Lords to debar any Lawyers refuſing to comply from 
the Exerciſe of their Offices. 47 June 1674, the Lords called the 
Advocates in their Preſence, and intimated the King's Letter to 


them; and in particular, required the Lord Almond's Lawyers to 


comply with the Contents thereof, allowing them a farther Time 


to give their Anſwer. Theſe Lawyers perſiſting in their Refuſal, 


were upon the 24 of the ſame Moneth, debarred from the Ak 4 
Gentlemen of great Eminence, about Fifty. of the Lawyers, (many 


ciſe of their Imployments. This Sentence having fallen u 
of whom were Perſons of no ſmall Account) withdrew from the 
Houſe. Whereupon the Lords, after Intimation to them by a 


Macer of the Court, requiring them to return and attend their 


5 Service, by an Act of the 26thiof the Moneth aforeſaid, declared, 
that if they did not return, they ſhould bedebarr'd from the Exerciſe 
of their Office: And by another Act, 3 July, for their pexſiſti 


in Diſobedience, actually deprived them. All which, the Lords 


| ſignified to the & 


king by a Letter the Day after: And at the ſame 


Time 
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Time wrote to the Secretary a full Account of their Proceedings 
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and the many particular Methods us'd for gaining the Lawyers. 


Io which his Majeſty wrote an Anſwer, dated 1 4 of the ſame. 


Month, approving the Conduct of the Court, and recommend- 


ing to them to encourage ſuch Advocates as dutifully continued in 


ſtration of Juſtice, and put Contempt upon Law and Authority: 
And hi; Majeſty” being informed, that theſe Deſerters had by 


who were the principal Actors, what they had ſaid or writ to re- 
proach the Lords and ſuch Lawyers as continued in their Duty. 
he Diſſention went on, and in the Books of Sederunt, there is 
recorded another Letter from his Majeſty, dated 12 December 1674, 
in which he acquaints the Lords of his being informed, that the 
Lawyers of the Lord Almond and Earl Aboyue, when required to 


Appeal, having only the Effect of a Proteſtation for Remeid of 
Law, without fiſting Proceſs: For ſupporting whereof, they offe- 
7 red ſeveral Keaſons tranſmitted to the Lords in a Letter ſigned by 
them. And the King having. conſidered the whole Matter, was 
convined of the pernicious Conſequence of ſuch unreaſonable Op- 


== cond and Fifth, and by a Letter from the Eſtates of Parliament to 
his Majeſty, dated 8th October 1663, long before this Diſpute hap- 


the Exerciſe of their Calling. Becauſe deſerting the Houſe in 
manner aforeſaid, looked like a Deſign to interrupt the Admini- 


Combination kept Meetings, he required the Lords to examine 


diſowa Appeals, had given in a Paper ſtating another Kind of 


poſition to the Lords, and fully ſatisfied of the Authority of the 
Court, by the formerly cited Acts of King James the Se- 


pen d, wherein the Eſtates acquainted his Majeſty, that they could 


not review a Decreet of the Lords of Seſſion, wherein Parties had 
been heard, eſpecially upon Reaſons debated and determined by 
their Lordſhips, as a Thing that never was done by any Parlia- 
== ment authorized by his Majeſty, or his numerous Progenitors ; be- 
*X- cauſe ſuch a Review behoved to be upon the Iniquity of the Jud- 


x ges of the ſupreme Judicature of the Kingdom in Matters civil, 


from whom there lies no Appeal by the Law of the Nation. The 


: = the Judges required, that if their Sentences be not ulti mately de- 


== Conſtitution whereof being ſo ordered, and ſuch Qualifications of 


frlnitive, a Door might be opened to unſecure the Subjects in their 


Kights and Properties. This Letter froni the King concluded with 
an Order to the Lords, to publiſh a Proclaination for baniſning 


1 


not betwixt and the Twenty Eight Day of January thereafter make 


g | . C2: __ theres 


Fe the Advocates who had refuſed to ſubmit, Twelve Miles from E. 
EH dinburgh ; with a Certification in verbo principis, that ſuch as ſnould 


XX Application to the Lords to be fe- entered, ſhould ſtand perpetual- 
8 Aab $3: © Y 3 SLA, FLO e . Rh | 
8 ly debarr d. This Proclamation was accordingly publiſh'd. - But 
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© thereatter the outed Advocates, (a few. excepted) gave in ſepa- 
rate Supplications at different Limes to the Lords, offering Satiſ- 


t . fa&tionfor their withdrawing from the Houle, in the Terms of his 
Majeſty's Letter and Proclaination, which being tranſmitted to 


the Secretary of State, that his Majeſty's Pleaſure might be known: 


The Lords, upon particular Returns from his Majeſy to 
the particular Applications aforeſaid, re- admitted the Peti- 


tioners to the Exerciſe of their Imployments, upon their 
Compearing in Preſence, and giving Satisfaction for their with— 
drawing. The Firſt Readmiſsion of any of theſe Advocates, was 
upon the Fifth Day of February 1675, and upon the ſeveral ſub- 


ſequent Days of that Month, and in the Summer-Seſsion thereaf- 


ter, there followed ſeveral other Readmiſsions. By a Letter from 
the King, dated 24 June 1675, the Lords were allowed to repone 
ſuch Peritioners: as gave them Satisfaction, without farther Advice 
from his Majeſty : Which was accordingly done. By another 


Letter from the King to. the Lords, dated 11 December 1675, the 


Term for Applications of that Nature, was prorogated till 10 J. 
nuary 1676. The Lords by an Act of Sederunt 25 January 1676, 


- reftored the outed Advocates who had given Satisfaction to them, 


to all the Privileges of their Office; and declared, that none were 


ever ſuffered, nor would they ſuffer any to quarrel their Sentences, 
or Interlocutors upon Iniquity, even by Sufpenfion, Petition or 


Reduction before themſelves, but would ſeverely cenſure ſuch as did 


ſo. Which Act of Sederunt, his Majeſty approved by a Letter to the 
Lords, 24 May: 1676, to whom he left the Ad vocates and other 


Members of the College of Juſtice to be ordered and ruled in all 


Things relating to their Imployment ; and required them to pre- 


vent and puniſh all Combinations among Advocates, refuſing or 


forbearing to conſult, plead or concur. with thaſe who continued 


in the Houle after the reſt made a Seceſsion: For which, the 


Lords by Act of Sederunt, 30 Jui, ſuſpended Two Advocates 


from the Exerciſe of their Function; and 7 Jus 1677, declared 


Februar) 4, 1680, His Royal Highneſs the Duke of Albany and 
put Tork, (afterwards King James the Seventh) being preſent in the Seſ- 
ſion, took Oecaſion to ſigniſie to the Lords, That he was very/ſen-- 
ſible of their Kindneſs, and of the Ciyilities he had received. fram 

them, for which he returned them hearty Thanks ; and expreſſed 
his great Satisfaction with the Order he/abſerved'in tlie [udicature, 
the ready Adminiſtration. of Juftice, and the ſpecial Regard the 


Lords 


\ 


by an other Act of Sederunt, that any Advocate in Time coming, 

_ declining upon the Account of perſonal Prejudice or other Pre- 
tence, to conſult and concur in the Capacity of an Advocate with 
any other Adyocate, ſhould;be remoyed from his Imployment. 
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PREFACE 


3 had to the King's Concerns, which, he 1 then called up | 
toattend his Majeſty, was reſolved to repreſent to him. 


September 2, 1681, The Summer-Seffion was ſupprets 'd wha dif. l 
eine, in place whereof the Month of March was added tothe * 


Winter⸗-Seſſion (A), becauſe it was thought, that Two Seſſions in 
the Near did too much encourage Litigiouſneſs, to which our Gaun- 
trymen were naturally addicted; and One Seſſian might end all dur 
Affairs. Befides, that any Benefit could be expected by the Sum. 
wer- Seſſion, ( which was uf ually conſumed in the preparatory Steps 


or Hurry of Buſineſs) would not com penſate the Charges it brought 
upon the Nation, and the bene ſuſtained, by withdrawing 


People from Home in the Seaſon proper for Building, Parking, or 


other Country Policy. But, 26 May 1686, the Nation turning 


ſenſible of the huge Inconvenience by abliging People to attend Law 
Buſineſs all the Month of March, which is a Part of their Seed- 
Time, and with- -holding frem them the Benefit of Juſtice for ſeven 


=” Moanths, (when in other Countries they have Four or Five Terms 


for adminiſtring Juftice in the Year) which had a pernicious Influ- 
ence upon Commerce: Our Law-givers thought fit to reſtore the 


 Summer-Sefſion (1), which falls nen betwixt the Seed- 


Time and Harveſt. 


The Candies dtpolened by King Charles II. for Reg ulation Neg.. 


ol Judicatures in Sculand, having agreed upon certain Anil of. 


Regulation relating to the Seſſion, Juſtice-Court and Exchequer, 
which were ratified by the Sixteenth Act of the Third Seſsion of 
His Majeſty's Second * & not being able, thro the Short- 
ne'is of Time, fully to perfect and ban ſo great and neceſſa- 


King James VII. with Advice and Conſent of his Parliament, to 
e der and finiſh the ſame. But that Commiſsion ha ving had no. 
Effect, another was appointed by King William with Advice and 


* Confent of Parliament : Whoſe Articles of Regulation concerning 


the Seſsion authorized 9 April 1695, and additional Articles autho- 
lised in June 1696, are publiſhed. 
Finding my ſelf now arrived at the laſt Thing 2 by 


1 Way of Preliminary, viz. to give the World a Reaſon for the pu- 
8 kliching this Journal, and to ſhew what it contains; it will not be 


lat ions. 


5 A ry a Work: Another L Bine was named in the Year 1686, by 


impraoper in order to this, that we Deni look! into what NEL 
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Nothing conduceth more to the bedte and Proſperity of a N ati- 


on, than fitting and well compoſed Laws, and quiet Subjection 


= thereto. Yea, t heſe give Form and Lifeto a Commonwealth, are 
LE 1 5 Ache that ** and aſſures it; the Bulwar 35 Fence and Se- 
IF | 70 curity 


* — 


© Ch. II. Par. 3. C. 7. (1) Ja. VII. Par. I. Sell. . 3 


= 


_ 


curity of Men's Lives and Fortunes. But what doth it ſerve for to 
ha ve good Labs, unleſs they be applied and July put to Execution: 
Without which, Law itſelf is but a dead Letter? Tis the Hap- 
Pinefs and Glory of à Land, that Judgment run down us Waters, 


# 
* 


und Righteuuſneſs as a mighty Stream (m) : That Judges (tho they 

þ be not Areopagites:- who gave Judgment in the Dark) may look more 
to the Cauſe before them, than to the Perſons intereſted ; and Ju- 

ſtice may be duly and purely adminiſtred, without having it's 
Current muddy'd or 'ftopd by Corruption and the Fear of Man, 

or Reſpect of Perſons ; conform to that Golden Rule in the Magna 
Charta of England. (u), Nulli negahimus, nulli vendemus, nulli differe- 

mus juſtitiam. To the End therefore that thoſe in whoſe Hands 


fied to ſee that their Cauſes are not determined by the Leſbian Rule 
of Humour or Partiality: Great Care hath been taken in all Nations 
elan to preſerve and publiſh from Time to Time, the moſt notable Sen- 
tences and Reſolutions of the higher Judges; with their Rules of 
Court. To ſerve not only for a Directory in like Caſes to them- 
ſelves, according to the Rule ubi eadem ratio, &c. and to Lawyers 
who have Occation to plead before them; but alſo as a Pattern to 
Judges who act in a lower Sphere, under the Control and Corre- 
ction of the ſuperior Courts, to copy after in their Proceedings, and 
lead them in the Paths of Judgment (o). Seeing it is an old and a true 
Saying, that Ignorantia judicrs, eft calamitas mnocents,  —=— 
The Deciſions of the Imperial Chamber, the Rotæ of Rome and 
Genoa, and other ſovereign Courts in Spain, Portugal, Italy, Germa- 


Foreign 0 
Courts. 
ts 


(whereof many were ſet on Work by the ſupreme Powers in the re- 
of J udges and Lawyers, and ſhew ſufficiently that nondum Aſtræa 
Sora. ice oh oath 76 19 55 


ments and Sentences of the Parliaments and ſovereign Judicatures 
in France: Which M. de la Ville compiled in the Year 1692 into a 
Didkionarre des Arreſts, lately continued and mightily improv'd by M. 
Pierre Jacques Brillon, whole Dictionaire des Arreſts doth agreeably ex- 
ceerwiitthe-Hittepromfett mo mo otro ð ͤ gn 
- Tis true, that for the Matter of 100 Years after the Courts of 
ee. Tuſtice of England were ſettled in Weſtminſter-Hall, we find no regu- 
IarCollection of printed Caſes judicially argued and adjudged there, 
which the Anglo Term REPORTS. But King Edward 2 


Englich 
ä Reports. 5 


MS. 


— — 


- 
w + 


ee 


— 


the Ballance of Civil Juſtice is put, may hold and manage it skil- 
fully, ſteddily, equally and uniformly; and People may be ſatiſ- 


| ny, Holland and Flanders, committed to Writing: by learned Pens 


ſpective Countries) are lafting Monuments of the great Abilities 


Ml. Lower, M. le Pretre, the Authors of le Journal du Palais and le 
1 Journal des Audiences, and other Arretiſtes, have collected the Judg- 
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fterwards Sir James Balfour , 14 

eb b 5 Pittendriech, 
5 {November 1 563, admitted an OT | ; : 
James Scat Provoſt of Carfiorphine, Ma 
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mers; and beſtawed it upon Sir James Balfour, who was a mighty 
4 Oppoſer of the Reformation, and 6 December 1567 was made Pre- 


ſident of the Seſſion. 


e Sir William Oliphant of Newtoun,who commene d Advocate 21 O- 


* 


dober 1577, was admitted an ordinary Lord 16 Fly 1611, in Place 
of Sir David Lindſay of Edel then deceas d, and 8 Fuly 1612 was 
made King's Advocate. ) os Rt SHI ATE BO ot JETY | 


ir Robert Fir Robert Spotiſwood, ſecond Son to Dr. John Spotiſwood of Dairſey 


Arch-biſhop of St. Andrew's and Chancellor of Scotland, was born 


inthe Year 1596. He had his Firft Education at the College of 
Glaſgow, where he received the Degree of Maſter of Arts. Ha- 
ving ſtudied thereafter in Exeter College in the Univerſity 
of Oxſord, he travelled from thence into France, Ital), and Ger- 


many, for his Improvement in the Knowledge of the Laws, Theo- 


| logy, the Oriental Languages and Church Hiſtory; and brought 


Horne with him after Nine Years Travel, many ancient Ecclefia- 


ſtical Manutcripts and Records, that had been carried Abroad at | 


the Reformation by the Scottiſb Prieſts and Monks, particularly 


the famous Black-book of Paiſly, which he recovered at Rome. He 
was made by King James the VI. an extraordinary Lord of Seſsion 
with the Stile of Lord Newabbey, and by King Charles I. an ordi- 
nary Lord 14. February 1626, upon the Earl of Melross Refigna- 
tion; and 1 November 1633 preferred to the Preſidency of the Seſ- 
fion in the Place of Sir James Skeen of Curribill. Having agreed 
with the King about his quitting the Lands of Nerabbey, to be a 


Fund for the new erected Biſhoprick of Elinburgb, he aſſumed the 5 


Title of Lord Dunipace, which he afterward chang'd for that of 


tinued Preſident of the Seſſion till the Beginning of the Troubles in 


the Year 1637. He retired to London to ſhun the Danger he might 

incur from the then governing Party, who proſecuted him for not 
complying with the Humour of the Times, as a Perſon they 
thought to be an evil Counſellor about the King. Notwithſtanding 
whereof, the Kin 


which Time he docketted a Commiſſion to the Marquis 


4: King called him to Yucceed the Earl of Lanerk, in 
the Office of SecWary of State in the Lear 1645, About 


of Montroſe, to be Generaliſſimo of all his Majeſty's Forces in Scot- 


land, a Proclamation for calling a Parliament, and a Commiſſion to 
the Marquis to repreſent his Majeſty therein. With theſe & other 
poublick Papers being diſpatch'd into Scotland, he was taken Priſoner 
in the Battle at Pbilipbaugb, where Montroſe was defeated by Gene- 
ral David Lejly, He was carried to Glaſgow and thence to St. Andrew's, 
ee ewe a bred Lo ĩͤ \W 


een Mary took the Office of Clerk. Regiſter from Mr. 
; James Mill of Nether-Rankielor, becauſe friendly to the Refor- 


Pentland, upon his purchafing the Barony of that Name. He con- 
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—_ here he was tried before the Committee of Eſtates of Parliament, 
and upon their Report 16 January 1646, found by the Parliament 
do have incurred the Pain and Puniſhment of High Treaſon againſt 
the Kingdom and Eſtates thereof : For which he was beheaded. 
ie lies buried in the Church of St. Andrews. Sir John Nisbet of 
== Dirlcton, Advocate to King Charles the II. made an excellent Elegy, 
on bis Death. Sir Nobert Spoteſwood; was a Gentleman of Great 
= Knowledge in the Laws, Skill in the Tongues, and well vers'd in 
Politicks. His Pratticks now publiſhed by Job» Spotzſword of That- 

Ik Advocate, the Author's Grandchild, ſeem to have been but 
Sir Thomas Hape of Kerſe admitted a Lord of Seffion. 19 July © 
== 1642, and made Juſtice- General 27 of that Month, was ſecond Son 
co Sir Thomas Hope of Craig hall, Advocate to K. Charles I. before 
RE whoſe Time the King's Ad vocates uſed to plead uncovered : But he 
XX having two of his own Sons then upon the Bench, wiz. Sir John 
huis Eldeſt and this Sir I homas ; the Lords indulged him the Pri- 
= vilege of pleading with his Hat on; which his Sueceſſors in Office 


7 


have ever ſince enjoy d. 


* 


The oldeſt Collection of Deciſions of the Seſſion that I have had Schi: 


- 
o 


Occaßon to ſee, carry the Title of Sinclair's Praticks, from je 
© 1540till the 15th February 1548 : But who the Author was, is not 
2 Thing agreed on all Hands. Some will have Henry Sinclair Parſon 
of Glaſgow, who was admitted one of the Spiritual Lords of Se- 
ion 13 November 1537, and aſterward Biſhop of Roſs, to be the 

=: Author : Others attribute that Collection to Mr. John Sinclair his 
Brother a bigot Papiſt, who was Dean of Reſtalrig, and afterward 
Biſhop of Brechin, mentioned in the Books of Sederunt as a Lord 
ol the Seſsion 15 November 1540, and as Prefident 3 December 1565. 

= Theſe Two and Sir Oliver Sinclair of Whitekirk F avourite to K ing | 

= James V. were the Baron of Roſlines younger Brethren. It 
was this Biſhop of Roſs, who induced John Ferrerius Pedeman- - 
== au to undertake the Continuation of Hector ' Boyeſs's Hiſto- _ + 
ry of Scotland, by promiſing to aſsiſt him with Advice and Mate: 
rials: Of the Benefit whereof he was deprived by the Biſhop's 
each at Pars, where he was cut of the Stone in the 58 Year ot 
his Age, in the Preſence of Mr. Jobn his Brother, who carried his 
bis Books and Furniture back to Scotland, and lent a helping Hand 
eren in bs r. 
Fir Richard. Maitland of \Lethingtomn was admitted an ordinary zr. 
od of Seffion 12 November 1561, in Place of Sir William Ha- "59m: 
len of Sungubar. He was Keeper of the Privy-Seal in the Lear 
663. The Lords, 13 December 1583, indulged him, by Reaſon 
his great Age, to come or not to come to the Seſſion when he 
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pleaſed, without wanting any thing that belonged to him as one of 


> ttmeir Number. But Firſt of July 1584 he reſigned his Poſt in the 


= reſerving the Fees and Profits of his Place during his Lifetime - 
1 Which is the firſt Reſignation in favorem that I have had Occaſion 
= to obſerve. Sir Richard collected the Lords Decifions from 15 
= December 1550, till 30 y 1565, and died the Firſt of April 


to Queen Mary, a Man of deep Wit and great Experience. Sir. 
John Maitland of Thirleſtam the ſecond: Son, was choſen a Lord of 
| Seſvion, 26 April 1581, in Place of Mr. Archbald Douglaſs Parſon 
of Glaſgow, who had fled into England upon Notice that he was 
charged with and about to be apprehended for the Murder of- the 


" was made Vicechancellor, 1 June 1586, and advanced in July 1587 
Ear) of Lauderdale. © 


Books mentioned as a Lord of Seſſion, 26 Offoter I575 3 upon 
whoſe Dimiſſion, Mr. Jobn Coloil Chanter of Glaſpow, 2 June 


=  Commendator was, upon a Letter from the King, reſtored to 
== his Office in the Seffion, which he injoyed till his Death. He 
WW wrote the Decifions from 24 March 1570 till! April 158 


This Lord Calroſs's Lady was famous for her Dream. Dr. 


Proteſtant Univerſity of Sedan in France, and thereafter in the U- 
niverſity of &. Andrew's,” where he died a little after the Reſtaura- 


ble to better Purpoſes, = 


* 


ving ſtudied the Lawvin France, was 1 November 1587 admitted 
Advocate. And ſoon diſtinguiſhing himſelf by his great Parts, 
una 2 Novenber 1592 advanced to the Place of 'an ordinary Lord 
Li ok Seffion, with the Title of Lord Drumcairn, in the Room of Mr. 
David Chalmers of Ormond Chancellor of Roſs; & 9 Fanuary 1695 ap- 
peo ointed one of the Eight Commiſſioners of the Treaſury & Exche- 
auer, commonly called the Oflavans. February, 6 1595, he became 
King's Advocate during Life, in ConjunQiog with Mr. David 
Ma of Cranftoun-Ridiel, who taking it much to Heart, a few 


.. 
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| G © Seffion in Favours of Sir Lew Ballenden'of Auchnoul, Juſtice-Clerk, 


1586, Sir William Maitland his eldeſt Son was Secretary of State 


Lord Darnly. This Sir John Mai land (afterward Lord Thirleftain) 
to the Dignity of Lord Chancellor: Whoſe Succeſſor is the preſent 


end Culros. Alexander Colvil Commendator of Culroſs is in the Sederunt 


1587 came in his Place. But 26 of that ſame Month, the 


tion of King Charles II. His ſecond Son, Mr. Samuel Colvil, ſuffi. 
ciently known by his exalted Genius for Poeſy, had a Stock of 
Learning, and extraordinary Parts that might ha ve been improved 


dun. Mr. Thomas Hamilton (afterward Earl of Haddingtoun, common- 
I called, Tam of the Cvugate) eldeſt Son to Mr. Thomas Hamilton 
= of Prieſtfild, deſcended of the ancient Hamltons of Inner weick, ha- 


e 


lexander Coluil his eldeſt Son, was: firſt Profeſſor of Divinity in tze 
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Days after died of Grief. Upon Cranſtoun- Riddels Death, „„ 
XX cured a Gift to be ſole Advocate to his Majeſty. And KL Jay -. -- A 
= 1604, the Parliament of Scotland named him one of the Com- | 
XX nmiſfioners to treat with thoſe of England, about an Union of the + WM 
Two Kingdoms then projected. 29 May 1607, he got his Fa- 
ther to be a Lord of the Seſsion in his old Age, ſtiled Lord Prieſt- 
feld. 16 May 1612, he was received Clerk-Regifter, vacant by 
the Dimiſsion Va Sir James Skeen of Carriebill, under the Def 19na- 
FX tion of Sir Thomas Hamilton of Byers : : And 1n 'the October following, 
XK ſucceeded to Sir Alexander Hay in the Station of Secretary of State. 
15 me 1616, he was made Prefident of the Seſsion, with the 
Title of Lord Binning, in the Place of Lord Preſtoun, who 
died the Day before. In an Action of Improbation of a Writ, which 
the Lords were convinc'd was forged, but puzzled for Want ofclear : 
Proof, the Lord Binning taking up the Writ in his Hand, and hol- I 
ding it betwixt him and the Light, diſcovered the Forgery by 
the Stamp of the Paper; the firſt Paper of ſuch a Stamp being po- 
ſterior to the Date of the Writ quarrelled. At another I. ime, < 
= Heobland Witneſs in à Cauſe, who. had been hard pur to it 
i by his Lordſhip's Interrogatories, meeting another Highlander, who 
came to depone in Favours of the ſame Party, adviſed him [6 _- 
beware of the Man with the Fartridge-Eye. This great 
7 Man in the Rolls of Parliament 1621, is deſigned Earl of Melroſs, 
© which Title he afterwards chang'd for that of Earl of Haddingtoun. 
Hie continued Secretary and Preſident till the Year 1626, when : 
he got from King Charles the 1. the Character of Lord Privy- Seal. 
He hath. pre; the Deciſions of the Lords of Seſsion from the 
Tear 1592 til the End of July 1624. le firſt married a Daugh- 
=” terof Borthwick of 1 by whom he had the 
Counteſſes of Cafſils'and Airly, The Lady Carney afterwards Coun- 
teſs of Hartſield, and the 1 Lindſay atterward Lady Boid. His 
. Children by his ſecond Eady Daughter to Sir Pulis of 5 
Cauollingtoun, were Lord Binning' and Byres (aftewards Sa. 
of Haddingtoun) Alexander Hamilton General of the Artiller y, Sir 
TER James ee of Prieſtſteld who tought and diſarmed Falte 
| or N Sir John Hamilton of Riedhouſe, and Sir Thomas Hamilton of Tra 
By buon. By his Third Lady, Siſter to Robert Carr Earl of Somer— 
i firſt married to Sir Patrick Hume of Polwarth, he had George 
1 Hamilton of Coidſtream, who with his eldeſt Brother Was Unforry- 
Oy © nately blown up at Bunglaſi. alto _ 1 
3 55 ” Alexander Gibſon, (afterwards Sir Ae Gam, 133 Durie) 5 = 
only Son to George Gib ſon, One ot the Two Clerks of Seffion at the 8 Y Fe 


E 4 , 1 e 
% | !nfficurion of the College of Juſtice, and Elizabeth Airth Yaughithr „ eee, 
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Axvii PREFACE 8 
to Airtb of that lik (whoſe Son's Great Grandchild, Atexan- 8 
b der Gibſon of Durie, enjoys the Office at this Day,) ſtudied Law at 
az Home. December 14-1594 he was aſſumed a Third Clerk of the 
= PE Seſſion, and 10 July 1621 advanced to the Station of an ordinary 
= Lord thereof, vacant by the Death of Sir Gideon Murray of Elibank, 
He married Margaret Craig Daughter to the Learn'd Sir I homas 
Craig of Riccartoun, by whom he had 3 Sons and 2 Daughters. 
Alexander Gibſon his eldeſt Son was preferred to the Office of Clerk. 
Regiſter 1 November 1641; and to that of an ordinary Lord of 
Seffion 2 July 1646 : Both which Characters he bore till 1 June 
1649. Sir Fobn Gibſon ot Pentland, One of the Clerks of Seſſion, 
was the Lord Durie's Second Son, and Mr. George Gibſon of Ballo 
fee Clerk of the Bills, his Third Son. Elizabeth Grbjun his eldeſt 
Daughter, was beſtowed in Marriage upon Murray of 
Polmats, and Margaret the Second, given to —_ Fatherimobam © 

of Powrie, Sir Alexander Gibſon Lord Durie, died at his own Houſe 

of Darie, in July 1646, He was a Man of a penetrating Wit and 
clear Judgment, poliſhed and improved by much Study and Exer- 
ciſe: For the Prefacer to his Father in Law's Book de Fendi, ſa ys, 
That he having for many Years often Occafion to wait upon the 7 
Lord Durie, he found him always diligently turning over the Books 
and Doctors of the Civil Law, and probably running the Parallel © 
betwixt that and the Laws of Scotland, which he perfectly under-. 
ſtood. We may frame a rational Conjecture of his great Learning 
and Parts, not only from his Collection of the Deciſions of the Seſ- 

ſion from July 1621 till Fuly 1642: But alſo from the following Cir- 
cumſtances. 1. Ina Tract of more as Twenty Years, he was fre- 

_.. quently choſen Vice-Preſident, and no other Lord in that Time. 2. 
Tis commonly reported, That ſome Party in a conſiderable Action 
before the Seſſion, finding that the Lord Durie could not be perſu - 

ded to think' his Plea good, fell upon a Stratagem to prevent the In- 
fluence and Weight that his Lordſhip might have to his Prejudice: 

. By cauſing fome ſtrong masked Men kidnap him in the Links of Leith 7 
at his Diverſion on a Saturday Afternoon, and tranſport him to ſome 
blind and obſcure Room in the Country, where he was detained 

_ Captive without the Benefit of Day-light a Matter of Three Months XX 
wn (tho! otherways civilly and well entertained); during which Time 
1 his Lady and Children went in Mourning for him as dead. But 
== _ after the Cauſe aforefaid was decided, the Lord Durie was carried 
back by Incognito's, and dropt in the fame Place where he had been 
EPE 3 
trd Craig: Fir John Gilmoir of Craigmiller Advocate, was eldeſt Son to Job» 
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went, of whom George Dal in his Book of Stiles (4) obſerves, 
XZ "hat Letters of Sequeſtration ſubſcribed by him were ſuſtained be- 
fore the Lords, to exculpate and afloilzie Alexander Leſly another 
Writer to the Signet, from a Complaint ottered againſt him for wri- 
ting and putting ſuch Letters in Execution, which were alledged to 


have gone in Deſuetude. Sir Jobn Gilmorr, after he had ſerved long 
with great Honour at the Bar, was named by King Charles II. Con- 


> Rant Prefident 13 February 166+ : Which great Truſt he faithfully 
and diligently diſcharged till 22 December 1670, when his Infirmity 
and Weakneſs of Body obliged him freely to reſign. Sir George 
Mac kenxie gave him this Charatter when an Advocate. Sine ullo ju- 
rs civilis auxilio dactliſſimus, raro miraculo, dici poterat; ingemio ſue ſuo pr a. 


5 5 n Fuori Scoticani jure etiam Romano æꝗuabat. Illum jura potitis ponere, 


Pilliam Dalrymple One of the Viſcount of Stairs's Predeceſſors in unt Star. 
the Reign of King James 2. married a female Heir ot Montgomrie 
of Starr, which lies in the Shire of Air, about 4 or 5 Miles from the — 
Barony of Dalrymple, that hath given Name to the Dalrzmples 
"bf Dalrymple, of whom the Dalrymples of Stair, and ſeveral other = 
+ Famihes bearing that Name now extinct are deſcended. James Dal- 

I TY ymple (after ward Viſcount of Sar) was born in May 16 19 at Dun 
morcbie, a Poſſeſſion belonging to James Dalrymple of Stair his Fa- 
ther in the Bailliery of Currick. Daly ymple of Stair was reckoned 
among the earlieſt of the Lollards of Kyle (r). Janet Kennedy, Mr. 
Dalrymple's Mother was the Daughter of Fergus Kennedy of Knockdaw, 
and Helen Cathcart Daughter of-Cathcart of Carleton. Both his Parents 
pre of very good Families, and their Anceſtors remarkably zealous * "4 
er the Reformation. His Relations on both Sides are Subſcribers to 
de Firſt Addreſſes & Bonds made for it (). Mr. Dalrymple being 
—_—_ - e neo ar oe .f... , ĩèòͤ 
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ae 2 See Knox's lem bf the Reforination of ths Church of Scotland. Where we ar, f T0E˙ . 
3 5 almers 15 tair, one of the maſt Zealous of thoſe People perſecuted by Blackader Archb;ſhop of Glaſgow. in 
144, Bur the Hiſtorian hath miſtaken. the Lady's Name; for by Writings in the Earl of Stair's Hand, it | 0 


er, be was called Marion Chalmers Daughter to Sir John Chalmers lf fe ON 
= eddy in the Matters ef Religion. 5 J | TY agi def $904 a1 * NN 
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J 90 Knox hath given us the Tenor of a Bond ſigned by the moſt conſiderable- of the Nobility and Gentry f he Sin 
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max PREFACE 
left fatherleſs when he was not full Five Years old, his Mother a 
Woman of an excellent Spirit, took Care to have him well edu- MR 
cated. He was taught his Grammer at Mauchline a neighbourins 
Village, and his Greek and Philoſophy. at the: Univerſity of Glaſ- 
gow, where he took the Degree of Maſter of Arts. He came to 
Edinburgh in the Year 1638, when capable to make Obſervation 
on the Affairs of the World: And there never was in Scotland a more 
important Scene, than that which he had occaſion firſt to open 1 
his Eyes on. The Firſt Imployment Mr. Dalrymple betook him. 
ſelf to, was the War; and he ſoon had a Company of Foot in the 
Regiment coinmanded by William E. of Glencairn, afterwards Chan- 
cellor. Upon the Solicitation of ſome ofthe Profeſſors in the Uni- 
_ verſity of Glaſgow of his oldAcquaintance,a Martis ad Muſarum caſtra 
traduclus fuit (to uſe his own Phraſe) he ſtood a Candidate in Buff 
and Scarlet, at a comparative Trial for a Chair of Philoſophy then 
vacant there, to which he was preferred with great Applauſe, tho! 
he kept his company a conſiderable Time after. During his Stay | 
at Glaſgow he ſtudied hard the Greek and Latin Languages, with 
the Hiſtory and Antiquities of Greece and Rome, in order to the 
Study of theCivil Law, which he afterwards ply'd with goodSuccels. 1 
21 September 1643 he married Margaret Roſs, eldeſt Daughter to 
James Roſs of Baineel in the Shire of Wigtoun,by whom he had an E- 
ſtate of Five Hundred Pound Sterling of yearly Rent. She was 
his only Wife, the Mother of his Children: And they lived toge- 
ther in great Happineſs more as 49 Years. Many Perſons of Bi-. 
ſtinction for Birth and Intereſt, and ſome who proved very eminent 
for Learning heard his Prelections of Philoſophy, who eſteemed 
and loved him, and proved uſeful to him in his firſt Appearance 
at the Bar, and in the Courſe of his Life: Befides, the Univerſit; 
had Occaſion to imploy him to ſolicite Grants for the Increaſe © 
of their Revenues and other Affairs, which led him to ſee the Form 
of proceeding in the Courts of Juſtice, and brought him to be 


acquainted with the Great Men then at the Head of Publick 


. Bufinets, and the Eminent Lawyers both on the Bench and at 
the Bar. With theſe uſeful Preparations and Advantages Mr. Dal- 
vynple entered Advocate 7 February 1648, and became ſoon i 
eminent. For the Eſtates of Scotland having, upon Notice of the 
M.urder of King Charles the I, forthwith proclaimed -Charles 11. 
huis Son King of Great-Britam &c. 5 February 1645 and ſent Com- 
miſſioners to wait on his Majeſty in Holland, to treat with him 

| | Os ; n 
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and the adjacent Country, for maintaining the Preachers of the Evangel, and the Proteſtants all over th 
- | Kingdom ; of which Stair i one of the Subſcribers. James Dalrymple of Stair i alſo Subſcriber of a Bond or Aſr E 
ciation, enter d into in the Year 1567 (when Queen Mary reſigned her Royal Dignity to Prince James her Son) = 
by the moſt eminent of the Nobility and Gentry of Scotland, to ſer the Crown on King James's Head, and to maintan 
bu Authority, Ihe Original whereof is now in the Univerſity of Glaſgow. Which Aſſociation was univerſal; 
Judged ſo juſt and neceſſary for the King's Safety, and the Good of the Nation, that many Popiſh Lords and other: 
uo never turned Proteſtant, ſigned it. fo 1 1 | 1 = 
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de was one of thoſe appointed to reviſe the Old Books of Law 
te Ads of Parliament, and Practice of the ſeveral Judicatures. 
in that Expedition to Holland he had the Opportunity ro be known 
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r. 'Dalr ymple went Secretary to theſe 
X Commiſſioners. By an A& of the Eſtates in March that Year, 


nc i A ae 


2 


to the King, and to the Great Men about him, particularly to 


IF the Earl (afterward Duke) of L 


eig did ever aſter eſteem him, and was pleaſed to expreſs him- 


© 


geceptedd of willingly : For the continuing his Practice at the Bar 


- 


derdale; and to give great Proofs 


of his Ability, Sincerity and Moderation: For which Rea ſon that 


- 


telt very 6bligingly about him in the Year 1681, when his Mini. 


TE ers perfwaded him to lay the Lord Starr afide from his Office of 
XE prefdentof the Seffion. When in Holland in the Years 1649 and 
1630, he viſited the Univerſities of learned Men there, particular- 


0 


I y the great Salma ſtos. Having returned before the King to Scotland, 


. 
* 


he waited upon his Majeſty at his landing in the North, and was 
well received. When the Tender came to be impoſed, he with. 
drew from theBar, (as many other eminent Lawyers then did) and 
return'd when the taking of that Oath was either diſpens'd with, 
or the not taking of it conniv'd at. Aﬀer which Time in the 
Fuear 1656 we find him One of Four deputed by the Faculty of Ad. 
Z*TFvocates to declare to the Commiſſioners for Adminiſtration of Ju- 
tice, that their Opinion was, for teftoring the ancient Form of 
the Outer-Houſe, which theſe reforming! Judges had ſappreſs'd, . 
26 June 1657, the Day that Sir Famer Lermonth of Balcomy, one 


Oh 41 4 | * 5 | | : | „„ 1 . 4 ö | 
of the Commiſſioners for Adminiſtration of Juſtice died, a Com- 


miſſion ſigned by General Monk in the Name of the ProteQor's 
Council in Scorland was iflued, appointing Mr. Dalrymple to ſuc- 
Iced to Balcomy's Chair. Which was not ſought after by him, nor 


pyould have more improved his Fortune, and he had no Mind to 
hear any Charge under that Adminiſtration. But there being an 
pyniverſal Deſire of the People in Scotland, that the Poſt ſhould be 


1 3 
45 85 bel N „ 
r 
oY 


| WE Pe : | 
5 N . | [| 0 | 3 
1 h : : 4 : hs bi | * | | 1 | 2 5 — | 2 | l 
be Opportunity of doing freely theſe Offices of Friendſhip in- 


Filled by a Perſon eminent for Integrity, and Knowledge of their 
as; and many not Fayourers of the Ulſurpation, . as well as 


iniſters, having preſs d Mr. Dalrymple to accept; alledging a a 


XEWitference between the ſerving under Uſurpers in their Council 


r 25 July thereafter. He being imployed 


. 3 ounties where his Eſtate lay, to ſolli- 
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creas'd his Intereſt in the Country, and brought him into the Ac- 


quaintance and Eſteem of ſeverals of the Eugliſb who were confi- 


derable after the Reſtauration, -particuladly General Monk (Gnce 


Duke of Abemarle) who repoſed much Confidence in him,. The 


ctions which theſe Sectaries had | bred there, he called Judge 
Dalrymple to a private Conference, defiring/ his Opinion freely 
what was belt to be done for ſettling the Three Nations: To 
which he readily anſwered, that the wiſeſt and faireſt Way was, 


to procute a Meeting of à full and free Parliament; and recom- 
mended earneſtly to the General, to interpoſe at London effetually © 


for. ſetting the Courſe of Juſtice a going, which then was ſtopp'd 
by Reaſon of the Diſorderand Unſettledneſs of the Times. Which 


_ Counſel the General followed, as appears from his Letter dated 


* 
— 
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{ 3 


miſſioner made Choice of the Lord Stair to be Vice-Preſident, 


at Dunſtable! 27 Januar) 1659, directed For the Honourable. Judge 


Dalrymple: The Original whereof with the Seal intire I ſaw in 


the Hands of Sir James Dalrymple of Borthwick Baronet. Judge 
Dalrymple came with the Earl 'of Caſhils ( as other Subjects of the 


Three Kingdoms did from all Places) to pay his Duty to the 


the Honour of Knighthood upon him, His Majeſty, as a father 


Teſtimony of the Truſt he repoſed in Sir James Dalrymple, appointed 


/ 


at Whitehall, 13 February 166%, the Lords, 1 November that 
Year having applied to the 


mouth and Anne Dutcheſs of Buccleugh : His Grace the Lord Com- 


after chus'd him Vice-Preſident, - as often as Sir. Fobn Gilmoir's 


* 
* 


him to be one oſ the Lords of Seſſion, in that firſt Nomination dated 


to the Earl of Middleton the King's Commi- 
he fioner then at Elinburgb, to name a Vice-Preſident in the Abſence 
—_ of Sir John Gilmoir the Preſident, who was called to London by the 7 
EK.ing, to adviſe the Marriage Articles betwixt James Duke of Mon- 
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Health, or other Occaſions hinder d him to be preſent, except once 
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League as contrary to the Fundamental Laws and Liberties of the 


- 
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ing 


that the Lord Halkerton was. choſen when the Lord Stair Was at 


1663, whereby thoſe bouiid to take the Oath of Allegiance. were 


likewiſe tied to affirm and declare againſt defenfive Arms, and the 


Conduct of the late Troubles, particularly againſt the National 
Covenant as explain'd in the the Year 1638, and the Solemn- 


Kingdom, cauſed no ſmall Uneaſineſs to the Lord Starr, Who be- 
abſent in the Country at the Burying of his Mother when the 
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London, as One ofthe Commiſſioners for the Treaty of Union in 
the Winter-Seſfion 1670. The Declaration contained in the Fifth 


Act of the Parliament 1662, and zd Act of the Parliament 


Co 
— 


N 
FI 


Reſt of the Lords ſubſcribed this Declaration, and acquainted by 


red the Places of ſuch of the Lords as did not come in and ſign be- 
twixt and a preciſe Day to be declared void ; and that no written 
Explanation or Declaration ſhould be admitted, which would look 


Compliance, for that he had ſent his Dimiſſion to the King before 
the Date of the Letter; whereupon the Lords 19 January 1664, 
declared his Place vacant. The Lord Starr being thus at Liberty, 
took a trip to France with Jobn, after Earl of Starr his eldeſt Son, 
who, then about fixteen Years of Age, began to travel for his Im- 
provement : But my Lord in his return by way of London, having 
the Honour to wait upon the King; His Majeſty was pleas'd to 


= him. to clear or explain his Mind in what Senſe he could fign the 
| Neclaration. His Majeſty, by a Letter to the Lords dated 21 4- 


of Stair one of their Number, his clearing himſelf in the Matter 
of the Declaration (t), and of his Affection to his Majeſty's Ser- 


think fit to accept of his Dimiſſion, whereof no Ute had been 
made. Therefore it was his Majeſty's Pleaſure, that the Lord 
Stair, ſigning the Declaration, continue in his Place, as it the Di- 
=” miſhon had never been made. Upon Receipt of which Letter, and 


tell him that he would not accept of his Dimiſhon, and allowed 


1 R E FACE. xxxilt 


them that the King in his Letter to the Privy Council, had orde- 


like the Stating of a Party: He returned Anſwer, excuſing his not 


pril 1664, lignified, That being well ſatisfied with Sir James Dalrymple 


vice, and great Abilities to ſerve in that Station: He did not 


«K 


Sir James Dalrymple's ſigning the Declaration, the Lords reſcin- 


died their former Act declaring his Place in the Seſſion void. June 
295, 1664, the King, as a farther Mark of his Favour, was pleasd 


do create him a Baronet. This great Man did always decline to 
be concerned either as a judge or Lawyer in Criminal Trials He 


had been much preſs'd to be . one of the Judges of the Criminal 


Court before the Lear 1660 with a conſiderable Addition of Salary; 


or one of the Lords of Juſticiary : But he excus'd himſelf, alledg- 


his Nature, as well as the Hazard he foreſaw in deciding concern- 
ing State-Crimes, had Influence on that Reſolution. In the many 


the Lord Star had a principal Hand, which were eſtabliſhed by 


traordinary Commiſsion paſs'd under the great Seal for regulating 
J udicatures, whoſe excellent Rules and Concluſions were confirmed 
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. (i) Viz. He was Content to declare again(t whatever was oppoſite 
— nd more: Which Terms his Majeſty granted to him writing. 
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ing for his Reaſon the Danger of acquitting the Guilty, or wound- 
ing the Innocent in ſuch Offices; and no doubt the Gentleneſs of 


and after the Reſtauration was again defired to be King's Advocate, 


Regulations of the Seſsion that happened after the Reftauration, 


Aas of Sederunt till the Year 1669: And he was one of the 


to his Mayeſty's juſt Right and Prerogative, and 


= - AE eb - 
— = XS dd 2c 
K 9 


* 


* 
0 = 
* 
7 


XXIV 5 RF F FA C E. 


by Acts of Parliament in the Years 1669 and 1 1672, The Dittindion 


then projected betwixt Innerhouſe and Outerhouſe-Lawyers, and 


the Oaths appointed to be {worn by the Advocates not to take 


greater Fees than were tax'd by the Regulation, which-gave great 


Offence to the Bar, were carried on againſt the Lord Starr's Opi- 
nion, who oppos d theſe Things, foreſeeing the Struggle they would 


meet with, and had Thanks from the Faculty of Advocates for 


his Tenderneſs to them on that Occaſion. Vet the Envy which 


his Merit and good Fortune had already drawn upon him, found 


Means to blame him as the Author of what he ſo withſtood : 
And the Sourneſs remain'd till the Divifion which happen d in the 


Seſsion anno 1674, gave Vent to it. Mean time, it cannot be de- 


nied, that, tho' ſoinethings entered into theſe Regulations which 
my Lord Szair would have avoided ; yet in the Main they were 
excellent : And every Body did his Lordſhip the Juſtice to aſcribe 


the chief Praiſe of em to him. He began the Calling of Cauſes 
by the Order. of Roll or Table in his Courſe as Ordinary, before 
: the Act was made: Whoſe Example i in firmly adhering to that 
Rule, brought to Perfection a Thing which, (tho' deſigned at the 
Inſtitution of the College of Tull and ordered by many Acts 
with the King's ſpecial Approbation) took no Effe& till then. In 


the Year 1670, the Parliaments in both Kingdoms having made 
Acts impowering Commiſſioners to treat of a more ſolid Union, 


the Lord Starr was named One of the Commiſioners for Scotland; 


tho the Treaty that followed broke off without coming to any Ef. 


fect. January 13 1671 he was admitted conſtant Preſident in Place NL 
of Sir John Giumoir of Craigmiller: And his Place of an Ordinary 7 

Lord was ſupplied 27 July thereafter by Sir Thomas Wallace of Cra. 

gie his Kinſman, who had been his Hearer in Conſultations (as Sir 
James Stuart late Lord Advocate alſo was) One of the ordinary Me- 
thods of Improvement in order to ſerveat the Bar. The Lord Stair was . 
quarrelled as the Author ofthe Privy-Council 8 baniſhing the greateſt [9 
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Part of the Advocates from Edmburgh \ in the Harveſt- Vacation am- 


1674; albeit he was altogether free of that Imputation, being 1 
in the Country when the Thing was done. And the Truth! s, 
he never ſeem'd to have Pleaſure in the Affairs then moſt agita- 


ted in Council. Upon Repreſentations made by him, and others to EL 
the Duke of Lauderdale when he came to Scotland in the Year 1677, = 


the Duke concurr'd in making ſeveral Acts of Council, corretory 
of Abuſes of the Time ; particularly that of leds, perſons for 
| Church-lrregularities without libelling ſpecial Circumſtances of 
Time and Place, but only one or other of the Days of all the Ml 
Moneths of ſeveral Years : Whereupon the then Arch-Biſhop of 
St. Andrew's dee him at Court with e the N 7 7 

ae ragmenhaes nmenctn ĩ˙²!·˙ 


cry 


Settlement, and putting the King's Iimereſt farther back in otte 
Moneth than coold be retrieved in ſeven Years. The Lord Srair 
did with all Freedom und Faithfulneſs labour to diſſwade the Duke 
= from bringing in the Highland Hoſt upon the Welt of 'Scot land, 
and from obtaining an Order of Council for = Bond to be taken for 
= diſcovering, apptehending and bringing to Judgment Presbyterian 
Mlimiſters that had kept Conventicles : To ſubſeribe which Bond, 
br to apptove that Inrode,the Lor d-Staiy could never be induc'd. 
When his Royal Flighneſs the Duke of 'Tork came to Edinburgb in 
November 1679, being attended at the Abbey by the Lords of Seſsl- 
on und other Members of the College of Juſtice in their Formallties; 
the Lord War Prefident had à Congratulatory Speech in the 
Name of the Society, wherein he uſed an Expreſsion to this Effect: 
| [is Matter of greut Joy to ibu Nation to ſer one of the Royal Family 
among them, after being for ſo man Trars deprived of that Honour; 
Aud the Nation being murely Prateftant, it u the fiteſt Place your Royal 
2 Highneſs conld bau male your Receſs to at this Time : Which Words 
>” ſome; t00k Exception at. His Lordſhip did ſeveral Times a fre ad- 
viſe his Royal Hllghneſs, that it was much his Intereſt not to attempt 
gagany Thing, that might ſeem to have the leaſt Tendency to weas 
ken the Eſtabliſhment of the Reformed Religion. In the Parlia- 
ment 1684, to which his Royal Highneſs was the King's Com- 
> mifsjioner, the Earl of Argyle and the Lord Stay were named 
upon a Committee of the Articles, to prepare an Act for the fat- 
ther Security of the Proteſtant Religion. But the Draught brought 
in by that Committee was laid afide, in reſpect it was thought to 
limit too much the Power of a Popiſh Succeflor to the Crown : 
Is place whereof, à general Statute ratifying all former Laws fot 
ſettling aud ſecuring the Liberty and Freedom of the Proteltaiit 
„Religion (e) did pats. However, when the AR aſſerting the 
Right of Succeſſion to the Crown of Scorland according to the 
Proximity of Blovd, without reſpect to any Difference of Kelipion 
ie) had paſt; it was thought expedient even by thoſe who promo- 
ce it, to have a more ſpecial Law made for Security of the Prote- 
tant Religion. Accordingly a Draught of the Act about Religion and 
the Teſt (%, brought into the Articles by other Hands, was tranſinit- 
== ted to the Parliament. Which providing only for the Preſervation of 
the Proteſtant Rehgiongas contained in the Word of God in general, 
could nat diſcover Papiſts who pretend to walk conform tothat: The 
Lord Sar was forward to have a particular Standard of the Prote- 
1 ſtant Religion eſtabliſſied, that might be a Shibbuleth to Roman Catho. 
at klicks and effectually prevent their getting into publick Offices in the 
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new Commiſſion to Lords of Seſsion, iſſued under the Great-Seal, 


wherein he, Sir: I homas Murray of Glendoick Lord Regiſter, and Sir 


Fobn Baird of Newbyth, were all left out indicta cauſa ; tho' they held 


their Places in the Selsion ad vitam aut culpum. The Lord Starr's 


late Behaviour before the Parliament, and Freedom of Speech to 
the Duke of Tork at his firſt Coming to Scotland, was ſo improved 
as a heavy Charge againſt him: That, as if it had not been ſuffici- 
ent to lay him aſide from his Poſt in the Seſſion, he was not ſuffe- 


red to live without Diſturbance in his Country -Retirement; con- 


trary to the Aſſurance given him at London by the King's ſpecial 
Order. His Tenants were haraſs 
Fines for Nonconformity or Church-Irregularities: And he got a 


Hint from Sir George Mackenzze then King's Advocate, That he could 


not promiſe. him Protection from Impriſonment. Finding himſelf 


thus circumftanc'd, he thought fit to withdraw into Holland in Oc lo- 
ber 1682. During his Abode there, many Witneſſes, among others 


his Lady's Siſters and his own domeſtick Servants were examined 
and re-examined in the Way of Inquiſition, to find out Matter for 


a Criminal Purſuit againſt him. But nothing was diſcovered, fave 
that ſome Perſons thought to have been at Bothwel-Bridge, liv'd up- 
on his Ground, or lurked about his Houſe in the Country, while 
he attended in the Seſsion at Edinburgh. However he was purſued 
for Treaſon, Firſt before the Juſticiary, and then before the Patli- 
ament, upon the common Ground of Harbour and Reſet »f -Rehets. 
Sir Jobn Dalrymplie his eldeſt Son, was about the Beginning of the 
Year 1683 fined in 500 J. Sterling, upon Pr etence, That he as He- 


ritable Baillie of the Regality of Glenluce, interfering in Juriſdicti- 
on with the new named Juſticiars,: had fined his on and his Fa- 


ther's Tenants too low for haunting Conventicles. And tho he had 
. e . wo ee 


d with grievous Proſecurions and 
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never meddled in any publick Matters; yet he was in Seprember 
1484 ſeized ſummarily under Night in his own Houſe of Newliſloun, 


without any Shadow of Ground, and carried to the common Jail of 


. Edinburgh, without allowing him the Benefit of Bail : Tho” the 
Officer who apprehended him, brought him Firſt to the Abbey of 


Hol y-rood-Honſe, in Expectation that he might have been bail'd. He 
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in Priſon, and ſome Weeks thereof cloſe Priſoner. The Lord Stair 
Inſtitutions of the Law of Scotland. - While he. was in Holland, his 


lumes of his Deciſions of the Lords of Seſſion were printed in 
Scotland, When the Prince of Orange, (afterwards King William) 
was {ſetting out to ſail for Britam in the 1688, the Lord Hair aſ- 
ked him ſome few Days before his 1mbarkation, what his true De- 


ſigned the Glory of God and the Security of the Proteſtant Religi- 
on then in imminent Danger. Upon which the Lord Stair pull'd 


Jam willing to venture that (meaning his Head) m) own, and my 


hearten d him to purſue his Deſign. The-Kindneſs and tender Af: 


Lord Starr, expoſed him to the Envy of ſeveral Perſons: Which 
aſterwards broke out in Pamphlets ſtuft'd with perſonal. Reflections, 
and other injurious Writings againſt reſtoring him tot his rightful 
Office of Preſident of the Seſſion, and aſperſing his . Adminiſtration 
thereof. This good old Man, with all 'imaginable Cheerfulneſs, 
came over in that glorions Expedition, to preſerve our Conſtitu- 
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perceiving that his Horſes were not come up, ordered a Neapolitan 
HFlorſe belonging to himſelf to be ſent. to the Lord Stair for his Ac- 
commodation. The Lord Stair, was reſtored to his Office of Pre- 
ident in the Year 1689 conform to the Claim of Right. He was 
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to Jobn now Earl of Starr, was then Secretary of State: Who had: 
My be a Nags Advocate in the Lear 1687, Lord Juſtice-Clerk in the 
ear 1688, & King's Advocate again in the Year 1690. The Office 
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was diſmiſſed upon Bond of Confinement, after lying Three Months 
about the Time he was removed from the Seſſion, publiſh'd his 


Philoſophia nova experimentaiis came out there ; and the Two Vo- 


fign in going to England was? The Prince antwered, That he de- 


off his Wig and ſaid, Ibo I be now 14 tbe devemieth Tear of my Age, 


Children's Fortunes in ſuch an Undertakang.' Which the Prince took 
in very good Part, and reported to others as that which greatly 


fection expreſs d by his Royal Highneſs upon that Occafion to my 


tion, when Religion, Liberty, and Property, the deareſt Concerns 
of Mankind ſeem'd to be at Stake. The Prince, upon his landing 
gat Lorbay, ſent to inquire concerning my Lord Sair's Health; and 


ereated Viſcount of Stair in the Year 1690 ; and died 25 November 
1695, aged 76 Years and 6, Months; and was honourably interr'd 


XX 7obn, Maſter (afterwards Earl) of Stair, his eldeſt Son, Father 


— TI r - — 8 1 — — ANGST — Im 
— — . x i - ” — 4 — X - * a * = 2 "4 — 
. ä —— Ee — r — — - — 


— . 
RAI. 
22 


* = * 
- SI r — — nah —— — n — mn - 
- = n —.— — — — — —— — — 
2 i Www *%. oof : 2 — — A 4 
NR ů — — 22 — — £ — — — 

——— — — — a 

. PRO Hp « ? he - - 
n ——— my — — — — — 2 — 


> IR = a n 
2 2 — bo —_ - — 
—— 2 — — _— Oh xy TTY — —— — 
= — - — — — —.— - — > EST — — uy < 
— 2 ws of — —. * * 2 FIR — — + . == mY — — A 
— 0 — — — — — — —— wv * — 
= —4 . 4 — r — 3 ” — — —— > — — — —— n_ — 1 — — 1 - — — — . i — — — 
. — = — - Ne = . — RD 22 ˖ ˖—* 2x D&B. 2 2 —— — * —̃̃—ñů— - 2 — —— — . 
— —— — oat or onowdonoroy CI — — — — — — pd = 5} — — . . —— - — — = — — — — 2 — — Y 5 * — » — ) 
— W — — — — y 1 — a — w — — — * — — — — * 
— — — — — » 
2 \ 4 — — — 8 —_ * - — * 
* 7 n — — 2 : — — 2 P PIE SIR „ 8 — — — gr ——_— 2 — 1 2 
— Tan Maga Shar a r 7 — —— ts 2-4 22 - LES — —̃ —0 . 3 82 8 r r RC . _- * 222 2 r 
— — * N Coos Ws + — ur — — Sf bh — . 03 : 4 — — — i, 2.45 _ on We ORE ON — a > wt has 5 . ids Ce N — 
4 1 8 7 22 * 4 * . - 0 
. 2 : 
: ö 2 py - 


MO — 
— 


** % 
24 13 * - 4, Es — - 
— — — ages 

SE FP oe er = SIE 

— n 
al — — er 1 

—_— a as 
= — _ 4 


FE - 


4 XXXVII 5 5 5 ; F A C E 
of Preſident of = Seſſion continued vacgnt: till March 1698, n 
Sir HewDalr ymple of North-Berwick Baronet, Advocate, and One 
of the dane en of Eliuburgb, the Viſcoumt's third Son was 
named Preſident by the King's Letter; and admitted in June thereaf- 


ter; who, to the general Satisfaction of the Country, doth at preſent 
. july fill hisFather's Chair. Sir James Dalrymple of Borthwick Ad. 
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vocate, his ſecond Son, was firſt one of the Go mmiſſcies of Elin. 


Vurgb ( in which Place his Brother Sir Heu, now Lord Preſident, 
Ticdreded to him) and afterwards one of the Principal Clerks of 
Seſſion, which Office he lately reſigned in Favours of Jobn Dalrym- 


ple of Cranſtoun, his eldeſt Son. Thomas Dalrymple, the Viſcount's 
fourth Son, is firſt Phyfician in Ordinary to Her Majeſty. Sir 


David Dal/ np le of Hales Baronet, late Queen's Advocate, is the 
fifth Son. Janet Dalrymple, his eldeſt Daughter, was given in 
Marriage to David Dunbar, eldeſt Son to Sir David Dunbar of Bal. 
don Baronet; but died ſoon after the Marriage. Hiſabetb, his fe- 


cond Daug hter, was married to Allan Lord Cathcart. Chayks Lord 


Cricbtoun, eldeſt Son to the Earl of Dumfres,married Sarah Dalr ym- 3 
ple his third Daughter; and Sir David Cuningham of Milncraig 4. ; 


vocate, Baronet, matried Iſabel Dalrymple the fourth Ditigftet. All 
which Daughters (the eldeſt eee ha ve left Children. 
Having thus given an Account of the moſt remarkable Thing 


in the Viſcount of Starr's Life, and of the Children he left bebint 


him: I ſhall now offer to the Render ſuch a ſhort Character of that 


great Man, as I can give. 


During the long Time his was a Judges, none could ever ftain 


him with. the lealt Malverſation or Inſolence in his great Truſt, at 
a Time when it would have been thought - obliging and good Ser- 
vice to Men of Power, who wanted nothing more than the leaſt 
5 Ground to call him in Queſtion. He could not indure to be ſolli- 
Cited, or impertinently addreſſed to in Matters of Juſtice. The 


Memory of the many good Regulations in the Form of Proceſs 
before the Seſsion owing to his Lordſhip, will never be obliterated. 


He had a tiff Averſion from being concerned in CriminaF Matters, 
either as a Judge or a Lawyer. In the Matter of Civil Govern- 
ment, he was always for ſober Meaſures. He thought it neither 


the Intereſt nor Duty of Kings to rule arbitrarily : Both King and 
People having their Titles and Rights by Law; att an equal I 
Ballance of Prerogative and Liberty being neceſfary to the Happi- 
neſs of a Common- wealth. His Judgment never ed fim to ufe or 
approve Severity againſt thoſe, who” being found in the Funda - 
mentals of Religion,differ'd only in Cirenmſtantials. When he fat 


in the Privy- Combeil he always interposd fo far as he ceuld'with 
OR to reſeue the — Prezbyteriats from feeling the ſharp 


Vage 
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= Edge of penal Laws, to which they lay obnoxious in the Reign 
iN 7 a | re 4 . — 4 4 f 
of King Charles the II. and ſuffered often publick Reproach for his 
ſo doing. Where he gave it as his Opinion, that the Privy-Coun- 
cil, to whom the Government and Policy of the Nation was com- 


# 


* mitted, ought to be equally prudent and juſt in applying the Se- 
verity of the Laws: Albeit Judges in other Courts are to walk by 
the Letter of the Law, however rigorous and hard. He was a 
A4evout Chriſtian, a fincere Proteſtant, and a true Son of the Preſ- 
+ byterian Church of Scotland, tho? Prudence allowed him not at all 
Times to make a Noiſe. He approv'd himſelf to be of ſtedd y 
Principles, in thrice forſaking his honourable and profitable Sta- 
tion, rather than comply with the Corruption of the Time. 1. 
Nie refuſed abſolutely to take the Uſurper's Tender, and conten- 


” 4 „ - 
F * 
: . 
4 * 
- 1 
at 
* 14 


and directed every Thing elſe to it. In ſhort, he was indefatiga- 
dle in Buſineſs, even when he might have uſed the Privilege of his 
Age to ly by and withdraw from it. He knew not what it was 
do be idle, and took a ſtrict Account of his Time: Dividing him- 
= ſelf between the Duties of Religion, and the Studies of his Profeſſion, 
which he minded more than the raiſing a great Fortune. He was 
ſeober, temperate and mighty regular. He duly prayed always 
= and read a Chapter of the Bible to his Family before they ſat down 
= to Dinner, and performed the like divine Service after Supper: 
Which he would not interrupt upon any Conſideration of Bufineſs, 
== how important ſoever. He had a great Spirit, and equal Tem- 
peer in the harſheſt Paſſages of his Life: By the conſtant Bent of 
his Thoughts to what was ſerious or profitable, he knew how to 
divert them from any uneaſy Impreſſion of Sorrow. He was apt 


* 


do forget, at leaſt not to reſent Injuries done to him, when it was 


8 „ 
e 


in his Power to requite them: 
His excellent Writings will carry down his Memory to the la- 
wd¾e—eſt Poſterity. His en of the Law of Scotland, wherein 
dhat is compared with the Canon and Civil Laws, and the Cu- 
ſtoms of neighbouring Nations, are ſo uſeful, that few confiderd- 
„ ble Families in Scotland, not to mention profeſſed Lawyers, do 
Ss 8 want 


* 


want them. He hath therein ſo cleared up the Springs and 
Grounds of our Law, that had been damm'd up from ordinary 
Obſervation by Ruſt and Rubbiſh, and reduc'd it into a ſound and 
ſolid Body (for which he deſerves to be reckon'd a Founder and 
Reſtorer of our Law) that if it were loft, it might be retrieved, 
and the Tenor on't made up out of his excellent Inſtitutions. He 
hath judicioully obſerved the Deciftons of tlie ſſion from the Re- 
ſtauration of the Sovereignty, and Re-eſtabliſhiment of the College 
of Juſtice to it's ancient Conſtitution and Splendor, till Auguſt 
1681: In which he hath not omitted any Cale of Difficulty or 
Importance determined when he was preſent on the Bench ; with- 
out expreſſing his own Opinion when different from that of the 
Plurality of the Lords, out of Modeſty and Deference to their Judg- 
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ment. He wrote them de die in diem, commonly before Dinner 


when freſh in his Memory : And was the more fitted to do it, that 
he was not a Day abſent during that Period of 20 Years, except 
the Time of the Summer- Seſſion 1679, when he attended the King 
by his Majeſty's ſpecial Order. 1 have ſeen his Philoſo- 
| phia nova experimemals. He wrote a Treatiſe concerning 
the Royal Prerogative and the Rights and Privileges of the Subject, 
and ſome Sheets in Vindication of the Church Government: But 
I don't remember to have ſeen either of theſe in Print. He wrote 
alſo A Vindication of the Divine Per ſections, which was publiſhed at 
London in the Year 1695, with a Preface by Doctors W. Bates and 
J. Howe: Wherein theſe learned Divines give this Character of 
the Book. The Clearneſs and Vigour of the noble Author's Spirit are 
illuſtriouſly viſible in managing a Subject ſo deep and difficult. And in bis 
unfolding the glorious and amiable Fxcellencies of the Bleſſed God, there 
s joined withthe Strength of Argument, that Beauty of Expreſſim, s 
may engage all Readers to be bappy in the entire Choice of God for their 
everlaſting Portion. Which Performance ſhews it to be a I bing not im- 
praclicable, as it is moſt Praiſe-worthy, amidſt the greateſt ſecular Tmploy- ® 
ments, o find Vacancy and a Diſpoſition of Spirit to look with a ver y inqui- 
ſitive Eye into the deep Things of God: Which (if it were the Author's 
Pleaſure to be known) would let it be ſeen, tbe Stateſman and the Divine are 
not Inconſiſtencics to a great and comprebenſiue Mint. 


tors Jobn Baird (afterwards Sir John Baird of Newbyth) Son to Mr. 
Kewbych. James Baird One of the Commiſſaries of Edinburgh, being ſent to 
Fsance by his Father to ſtudy the Laws, he came Home without 

-. thinking of that, and procured to himſelf a Commiſſion to be a 
15 Lieutenant of Horſe before his Father knew on't. Who, when it 
came to his Ears, obliged his Son to drop that Defign, and diſpat- 
ched him abroad again, under the Conduct of Doctor Alexander 
Colul afterward Profeſſor of Divinity in St. Andrew's, to ply his 
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Sm and Sedan. Immediately upon his Retyrn 


| , A when: he Was promoted to be a Lord of Seſſion, in Place of din 
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= derunt. He was named by the King in the Year 1670 One of the 


Commiſſioners for: Scotland to treat about a further Union with Eng: 


Deciſions from 14 November 1664 till the End of February 1667 2 
= To which there lis an Appendix of others obſerved by him, from 


n 
* 4 * 
N 1 


alter 


being of 51 Years Standing, + He is One of the Two Subſcribers 
of the Inſtructions given to Commiſſaries authorized and injoined 


= land. The Lord ;Newdyth hath ; obſerved and collected the Lords 


14 November 1689 till che laſt of July 1690. He was a Judge of 
long Experfence, a good Humaniſt, and well ſeen in the Belles 


buy King Charles II. Fauuary 21, 1666, recorded in the Books of Se- 


3 Lettres, He married Marge ret Ha J Daugh ter .to, William Hay of 


: 


Child Sir William Baird, who was made à Baronet- 4 February 1680, 


5 1 Ad voc ates in f Defe nce y vir John (t hen Mr. John ) Ai Sher. | was A. He 


V 1 1 PR Bo bis 46 | 
ma ny Lea rs, both before and after the Reſtauration of King Charles 
the II. Which led him to make uncomm 
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f, perhaps the Burning 


= Greek Manuſcript written with his own 
xv her, he offered 1000 lib. Sterling to any 
fore it, He is One of the 
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* of the Hipg's Inſtru- 


Froceſs againſt John Lord Balmerino.in Petember 1634, one of whoſe 
diſcharged the Duty of one of the Commiſſaries of Edinburgh for 


el bis. Houſe depriw id the leatned World; where he loſt a curiops 


Hand : For, Recovery 
Perſon that could re- 


Chong 


When Sir John Nicbet of Durleton, (Son to Mr. Patrick Nisbet of Dilletos 


leto$, 


on... Reſearches into the 


- 
RON 


MO 


Sions in the Lear 1666. Upon Sir John Fletcher's Dimiſſion, he 


became Advocate to King Charles the II. 4 November 1664: And 
II dito was alſo admitted an Ordinary Lord of Seffion,jriPlace.of Mr. 
James Nobertoun of Bedlay, then deceas d. He was appointed One 


of the Commiſſioners authorized by the Parliament of Scotland, to 
treat with the Eugliſb about an Union of both Kingdoms! He di- 


ell in April 1678, about 78 Years of Age. Ie travelled much 
in thie learned Languages, was a Man of vaſt Reach and Depth of 


Judgment, great Penetration and Application to Bufineſs; and a 
Awyer of the firſt Magnitude. But to uſe Sir George Mackenzie's 


_ Phtaſe {becauſe I know none better) Nimia arie ſemper uten, artem 


ſuam ſuſpectam reddebat. He obſerved the Deciſions of the og, 


from December 1665 till June 1677, with great Succinctneſs a 
Judgment. His Doubts and Queſtions in Law, written without any 

Order, were bruſh'd into Form and Method by Sir William Hamil- 
ton of Whitelaw, a late Senator of the College of Juſtice, and Lord 
Juſtice-Clerk: And publiſh'd with his Decifions in the Year 1698, 


by Mr. Robert Bennet, whoſe Daughter and only Child Jean Bennet, 


is married to William Nisbet now of Dirleton Sir John's Nephew, to 7 
whom he diſponed his " She Eſtate, having no Heirs male of his 
 oiwn:Bady, but only a Daughter, who was given in Marriage to 

Sir William Scot of Harden. Anſwers to ſuch of theſe Doubts and | © 


Queſtions, as Death prevented him from- reſolving, writ by Sir 
James Stuart of Goodtrees, late Queen's Advocate, One of our grea- 
teſt Lawyers in his Time, are juſt now in the: Preſ 
Sir Peter 'Wedderburn of Gosfoord, Advocate and ſole Clerk of the 


Privy-Council, was 17 June 1668 admitted an ordinary Lord 


of Sefsion, in Place of Sir Archbald Stirling of Carden then deceas'd. 


3 Fune 1679, he was elected Vice-Prefident, when the Lord Stair 
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Was at London, to preſide in the Seſsion till his Return. He died 


at his Houſe of Gosfoord, 11 November 1679: And Sir Andrew 

Birnie of Saline, was admitted to his Poſt,28 ditto. He was a Man of 
great Eloquence & Literature, & other bright Parts. SirGeorge Mac- 
Renzie ſpeaks of him as an Advocate thus. Wedderburnus morum pro- 
bitate judices clienti conciliabat; dicendique ſuavitate eos corrumpere potuiſ- 
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and was thereafter made one of the Commiſſaries of Edinburgh, 
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and knighted. Sir David Falconer. was admitted to be One of the 


Ordinary Lords of Seſsion 24 June 1676, in Place of Sir Arch- 


ald Primroſe of Caringtoun, and a Lord of Juſticiary, in Place of 
Sir Thomas Murray of Glendoick, then preferred to the Office of 


=: Clerk-Regiſter. 5 July 1682 the Lord Newtoun was made Prefi- 


CY I 
* 
o 


A 


dent of the Seſsion upon the Promotion of Sir George Gordon of 
Haddo (afterward Earl of Aberdeen) to the Station of Lord High 
Chancellor of Scotland. He died in December 1685 in the 45 Year 


T George Lockbart of Carnwath : Conform, as it is ſaid, to his earneſt 


4 dinbureb (afterwards Sir David Falconer of Glenfarqubar) Brother to 
the Lord Halkertoun, ſtudied the Law at Home by the Advice and 
Direction of his Father. He entered Advocite 25 June 1661; 


of his Age, and was ſucceeded in the Office of Prefident by Sir 


"CY 
PO 
1 


Wiſh and Defire on Death-bed. He was a Man of Temper and 


good Parts, loyal to his Prince, and mighty aſsiduous in Buſineſs. 
Ne obſerved the Deciſions from November 1681 till January 1686: 
= which are ſhort, but pointed and clear, and were publiſhed by 
Mr. Spotiſwoad in the Year 1701. JJ 
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== Mr. Patrick Lyon (afterwards Sir Patrick Lyon. of Carſe) was firſt 


— Fe John Lauder of Fountainball Ba ronet)  tainhall, 
Ledingtoun Baronet, commenc'd Ad- 
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himſelf to ftudy Law, and en- 


Lord 
H arcurſe. 


4 Tord 


Carſe. 


FR 


--vocate 5 June 1668 ; and was named One of the Lords of Seſſion 
MES, EIT 1 ee NET EY | | Pais Ro WT ; 
at the Revolution in the Year 1689, and a Lord of Juſticiary 16 


as communicative, as he 1s univerſally learned and knowing. He 


vbember 165 


ſtive Modeſty can't be prevail'd on to make them publick. . = 
4% of Ads of Sederunt (the ſame with the Rules of Court in Eng- 
Sederunt. | 
ed Rules of Form to be obſerved in the Diſtribution gk. Juſtice made | 
by the Lords in Thefi : Whereas the latter are their Determinations © 


at the firſt Ereftion of it, were entered promiſcuouſly in the ſame 


I don't ſee any formal Sederunt-Book before 15 January 1553. From 
which Time the Books are continued till 17 May 1608. The Bo 


Glendoick, br any Three of them, Were appointed to meet and per? 
uſe the whole Sederunt-Books, and to collect and cauſe print fuch 
Ades therein as are of publick Uſe. The Akts bf Sederunt from ' 
Fur 1661 till the End of February 1681 are printed in the firſt Vo- 


FR" 0 2 
1. 


January 1690. The publick and private Character of this excellent 
Judge are now fo well known, that J need ſay no more of him, than 
that he ſignalized himſelf as a good Patriot and true Proteſtant in 
the Parliament 1686, in Defence of the Penal Laws againſt Pope- 
ry. This ſelf-denyed Man hath taken no leſs Pains to ſhun Places 


that were in his Offer, than ſomeOthers have been at, to get intoPre- 7 
ferment: Witneſs his refufing to accept of a Patent in the Year 1692 


to be King's Advocate, and the reſigning his Place of a Lord of Jul: 
ticiary after the Union which her Majeſty with Reluctancy took off 
his Hand. In ſhort, his Lordſhip is (what I know by Experience) 
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hath obſerved the Deciſions of the Seffion from November I 689 til! 
November 1712: Which I have ſeen in Manuſcript : But his exceſ- 


land) differ from the Deciſions in this, That the former are only fix- 


or Reſolutions in H pot he ſ upon particular Points of Right or Form 42 
brought before them in Foro contentioſo. The Statutes of the Seſſion, 


Record with Acts and Decreets : But now it is otherwiſe. Tho 
the Seſſlon in the Year 1537, made certain Statutes and Rules to 


be obſerved by themſelves in their judicial Proceedings, which the 


King ſubſcribed, and got further Authority from the Parliament; 


from that Time till 2 February 1626 is a mifling and abſtracted. "8 


For Recovery whereof an Act of Sederunt was made 22 November 
1677, propoſing 100 1, Scots of Reward to any who ſhould produce 7 
it to the Lords before the Firſt February 1678; and declaring, That 


the Perſon in whoſe Hands it ſhould be found after that Day, was 
to be proceeded againſt with all Severity: But no Account hath to 
this Hour been got of it. The Sederunt-Book of the Actings of 
the Commiſſioners fot Adminiſtration of Juſtice to the People of 
Scotland during the Time of the Eugliſb r begins 1 V.. 

ih and ends 23 February 1659. November 32 1677 the 
dent, Juſtice-Clerk,Colingrown,Caftlebill, Gosfoord, Forres & 
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on of Decifions obſerved by the Lords Craigmiller and Newton. 


: * 
y 8 
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gay ſomething about this Journal. The Deciſions of the Lords of 


Seſſion having lain unobſerved and neglected from November 168 1 Journah 
till November 1689, except ſome ſele& Caſes in a Matter of Four 


© Years taken Notice of by the Lord Newtoun ; and the Collections 


of Sir Patrick Hume of Rentoun Advocate, which moſtly contain 
but a Sum of Debates wanting the Interlocutors of the Lords; and 
= thole from November 1689 till June 1705 ; having been obſerved | 


by my Lord Fountainhall for his own private Uſe only, without 


*Z Deſign ro make them publick: This rouſed my Curiofiry to dig 
in the Records, or otherways, for ſo great a Treaſure of Stan- 
= dard-Law. But foreſeeing that, did I give my ſelf wholly to ſearch 
after bygones (which would be a Work of Time) the current De- 


——* cifions were like to run the ſame Fate with the Former, and 
prove as hard to be made up: I reſolved, Firſt of June 1705 to 


> oblerve the Decifions of that Seffion ; by raking and preſerving 


what I thought to be ingenious, pithy-or material in the Pleadings 


of the Lawyers, and what farther was ſtirred by the Lords in their 
—> impartial Reaſoning among themſelves ; without ſetting forth any 
more Matter of Fact, than had a neceſſary Connection with the 


. 


== tions that appeared to weigh with the Lords. In Order to this, 


I gave cloſe Attendance at the making of Reports, and adviſing 
Bills and Anſwers, every Seſſion-Day, in that Place in the Inner- 


Houſe ſer apart by the Lords for my Conveniency: Where I took 


I make them jointly and ſeverally a humble and hearty Acknow- 


gagiven in by Parties to the Lords Boxes, and carefully kept for 
me by my. honourable. and good Friend „Mr. James Erskin of 
Grange, One of the Senators of the College of Juſtice, and Lord 
Juſtice-Clerk, I did in the ſucceeding Vacation pen the Decifions. 
3 here the Lords had varied upon any Point, I took Notice only of 
Fo” heir laſt Interlocutor, as the Reſult of the moſt juſt and correct 


of Sederunt with the Deciſions in the Order of Time, as they were 
made upon which Account, my Collection was made to bear the 


= tes having ſeen this 7 oltynul of the Summer -Seffion I | 
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pleaſed 


* 


ume of the Viſcount of Starr's Deciſions, and thoſe from that Time 
to the End of July 1696 are publiſh'd and ſubjoined to the Collecti- 


It remains after this Account of Deciſions written by others, to 4» 4 


Points of Law determined; and pointing carefully at the Sugge- 


Notes of what I heard, and was always kindly accommodated by 
the Clerks, with ſuch Interlocutors as I wanted to ſee; for which 


Ph ledgment. Out of theſe Notes, and the Papers at large, viz. In- 
formutions, Memorials, Repreſentations, Petitions and ' Anſwers 


= houghr:after full Light and Information. I intermixed the Acts 


==” ET. T f 4 4 | | 122 i "7 + 5 4 p >» a. e de * . , 
— of A Journal f the Seſſion. The Dean and Facult y of Advo- 
705, Were 
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pleaſed by their Act, dated 24 November thereafter, to iinploy me to 


continue & go on with the Work in the Manner had begun: By ob- 
ſerving every Seſsion the material Deciſions thereof in the Seſsion: 
Time, and writing them with the Acts of Sederunt in the Vacati- 
on following, ſoas to be lodged in their Library for their Uſe be- 
fore the Commencement of another Seſsion ; for doing whereof, 
they gave ſome Incouragement. In the Diſcharge of this Truſt, 
I have obſerved and writ a Journal of the Seſsion, from Seſsion 
to Seſsion, containing the Decifions of the Lords and their Acts 
of Sederunt in a continued Courſe from the Summer-Seſsion 1705 
confin d in Manuſcript in the Lawyers Library till now) having 
ſwell'd to the Bigneſs of a competent Volume; I was defired both 


down to the Firſt of November 1713. Theſe Journals (which lay 


by Lords and Advocates to fend them Abroad into the World in 


Print, that they might be more eafily and univerſally known : 
Which is accordingly done; and they are all caſt into One Book, 
under the general Title of A Journal of zbe Seſſion, allowed by the 
Lords to be printed for the Publick Good. The ingenuous Rea- 
der will therein not only learn what has been ſuſtained as Law. 
but will alſo ſee the Grounds. and Kea ſons whereupon it was ad- 


judged to be ſo, by thoſe Oracles whoſe Province is de jure v eſpon- 


dere, to define what 1s Law.,, Which anſwers more effectually the 
true End of conſulting Decifions, than the dry conciſe Way of ex- 


— 


poſing them to the publick View without a Becauſe. I ſee nothing 


C 2 


done elſewhere that ſo. nearly reſembles this Journal, as Le Tour: 


nal du Palas, undertaken in the Year 1672, by C. Blondeau and G. 


Gueret Ad vocates in the Parliament of Paris; and the Tar. Books in 


England, But as each of theſe Collections containing the Judg- 
ments and Sentences of ſeveral different Courts, behov'd to be made 
up by different Hands: So the Authors of Le Journal du Palas ſeem 


to depend ina great Meaſure upon private Parties, bringing or 


ſending to them ſuch Sentences obtained in their F avours, as they 

deſired to have made publick,and were under a Neceſsity to truſt to 

the Exactneſs and Diligence oftheir Correſpondents inthe different 
Provinces where the French Parliaments ſat. Whereas in this Jour- 


nal I have followed the Faith only of my own Eyes and Ears, 
which contains much more relating to Gaſes therein determined, 
than can be learned from any Record, v/z. Arguments and Rea- 


ſoning of the Judges, that had eſcaped the Obſervation of the La - 


wyers; with their Reſolutions and Judgments in Caſes not 
upon verbal Reports whereof nothing did enter into Record. 
Some complain we have too may Collections of Deciſions, fancy- 


ing, as Caligula did when he intended the Burning of all Law-Books 


then extant, that Equity would run clearer, and Juſtice be quicker, 
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les 


Judicature. La 
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for determi 


» 1 


muſt be determined by Analogy. 


tradict one another. 


dlities, be found very compatible. 3. Alteration of Decifions may 
be accounted for, diſtinguendo tempora: Where in Proceſs of Time 


Reaſon, the Preference anciently in Uſe to be given to Wives for 
the Proviſions in their Contracts of Marriage, in Competition with 


to them by the Lords. Again, the Effects of feudal Delinquen- 
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that Feus are purchaſed for adequate onerous Cauſes, gene- 
rally reſtrict ſuch Irritaneies or Delinquencies, as odious and un- 
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Another Set of Men are ever crying out againſt ſhewing due Re- 


Such may pleaſe to conſider, 1. No, Judges in any other Na- 
tiou have Reaſon to boaſt of more Uniformity in their Proceedings, 
than the Lords of Seſſion: Which I could demonſtrate, had 1 
Room here to run the parallel betwixt the Seſſion and other for- 
rreign Courts. 2. Many Deciſions, which at firſt View may ſeem to 
= claſh together, will, upon more narrow Confideraticn of Speci- 


the Reaſon of an old Decition comes to ceaſe ; or a contrary, more 
cogent Reaſon takes Place. As Inhibition in the Days of Yore; 
when trading in Scotland was not much thought on, affected Move- 
ables as well as Heretage: But now, when Commerce is increas'd, 
the Effect of that Diligence is reſtricted to Heretage. For that ſame 


perſonal Creditors of their dead Husbands, is now juſtly denied 


== cies are generally extended and favoured by our old Decifions, be- 
= cauſe Vaſſals (who then had their Feus gratis) ought to have been 
more oblervant of the Terms thereof, whether expreſs'd or imply'd 

in che Nature of the feudal Contracts. But later Decifions, now 


5 Senne f FI " Wiiiterer Tae the Ty might have taken it 
5 deciding contrary to former unprinted Deciſions; which were known 


Huntainball. Sir Francis Grant of Cullen, both ordinary | 
Alexander Stlon of Pitmedden ſometime a Lord, Sir David Dalrym- 
ple of Hales late Queen's Advocate, Sir Janes, Dilrympl, e of Bort h- 
wick Advocate, Sir Witham Baird of Newby th, Who are all, Baro- 
"nets Dr. Matthew Sinclar, Doctor of Medicine; Alexander Gibſon © 
2-700 Durie, one of the principal Clerks of the Seſsion; William Wilſon, © 
| one of the OW af the Outer-houle, and: HONG: yep e an, 0 


Ads oY 9 ederunt 1 made i in 50 ar ne, 
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only to. Lawyers : Vet they have always approved themſel ves very 
Acker to alter pt inted Deciſions; eſpecially in determining Caſes 
happening after ſuch Precedents were publiſned; upon the Faith 


"whereof the Lieg es might have probabl y tranfacteck their Rights, B 
"or contracted; 400 ſettled their liteteſts⸗ Auch as it is adviſeable for 3 


the Lords to regard their own Deciſions, that others may pay the 
more Reſpect to them? So it is certainly better to have an ill Rule 


tllan ho Rule at all; at leaſt to alter an eſtabliſh's Rule, tho? atten- 


ded with ſome liekle [nconveniencies, is a Snare to the Lieges, A 
marr Commerce, and confbund Humane Society. 


25 In; fine, Having thus purſued the Hiſtory of the Selslon 10 fab, 
as Ithou ght might ferve for an Introduction to my Journal; 1 ſhall 
add, T Hat this Nuftrious Court (which hath been confirmed i 1ne- 


very Prince's: Reign, and never ſuffered in it's Privileges, but in 4 


Times intolerably factious, to the great Prejudice of Law and Ju- 
ſtice) ſtands at preſent ſecur ed by the Treaty of Union (a): And 
long may it be preſerved again the Aims of ill deſigning Men. 


I had Information and Lights about the Seſsion, and thoſe He- 


roes who have given Pains to preſerve and communicate the Deci- 1 
ſions, partly from the Records and Hiſtory; pa artly from the ho: 
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. nourable and worthy Perſons following, Sir Hugh Dalrymple of 


North-Berwick, Lord Prefident of the Seleion, Sir 8 Goh Lauder of 
Lords, Sir 


TE 


155 Ta E 1 of Council 5 8 925 A ering! Tha A Willa Forbes 4 : | 


vocate hath given ſufficient Evidente of 2 Learning and Judgment, by 
former” Treatiſes Jab ed by bim, which have been very acceptable and uſeful 
to the Public; and that he, by giving choſe Attendance every 5 Mon- day in 255 
Inner- hou ſe, for the Space of Eight Tears immediately e June Ah, hath 
been enabled to obſervs with: Exattneſs, and Accuracy, their. "Pordh ſhips Deci- 
ons, « Therefore the ſaid Lords do, for the 22 Good," allow and approve 


of the Printing aud Publiſhing his Journal of the Seſſion, containing ther De- 


| ciſoonst in the moſt important Caſes;' from February ne. Thonſand Seven Hundred 


end Five, till ſune One Thouſand &. even Hundred and Thirteen Tears; and the 
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— Edinburgh, 8 Hrn 1 713. 


HE 2 of Council and Seffion conſidering their former Approbation, fir 
r. Printing and Publiſhin the Journal of their Deciſions in the moſt impor: 
tant Caſes, 0 Ie ved by Mr. Winn Forbes Advocate, from February 1705 fi 

5 oF June 1713 Tears, T7 the Atts of i$ ederunt made in that Time; and that he hath 
row continued and brought down his ſaid Fournal of the Seſſion, comprehending 
TE 7he Deciſions and Acts of Sederunt, from the ſaid Month of June laſt till Novem- 
F | * 1713: Therefore the ſaid Lords do, for the Publick Good, allow and - << 
pf the Printing and n that Continuation of the Journal of the Seſſion a> 
I reſard 


HEW DALRYMPLE, 9. P. 2 
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FE 4 Mr. Robert . one of the principal Clerks of Seiten 
9 if Nu. Robert Alexander of Blackhouſe, Advocate. 

I 5 1 5 © Robert Alexander of Newton, Writer to the Signet. 

1 Mr. James Anderſon, Writer to the * 1 


1 Ts Right Honourable David Earl of Buchan: 40 566 ö 2 
„ Mr. James Baillie, Writer to the Signet. FFC 0 W 
N Charles Bal, Writer to the Signet. e N OS |; 
= Mr. Robert Bennet, Advocate. TO TE TE OTIS A 
8 4 Mr. David Bethune of Bandon, Lou. 
Ir. Charles Binning, ' Advocate |< 55 
Nr. James Boſwel of Auchinleck, Advocate. 
Os 7 Robert Boid, Writer in Edinburgh. | 
ä Thomas Boyes, Writer to the Signet. 
Mr. William Brodie, Advocate, one of the Commiſſres of CEdinburgh 
Charles Brown of Colſtoun: 
Matthew Brown, Writer in Edinburgh. 
PVilliam Brown, Writer in Pittenweem. | 

= William Brown of Lindſeylands. 

> Mr. George Buchan, Clerk tothe Commiſſion for Valuation of Tubes 
James Budge, Writer in * 

J Gilbert Burnet, Advocate. 


R. Patrick Camp pbel of Monde, 3731 5 
= Robert Cam del of Balvie, Ke to the A gnet.. 
— onald Campbel, Writer to the Signet. 
Ir. William Carmichael, Advocate; Brother to the Earl of Hyndford: 
M n Carr, Advocate. 
illiam Carr, Writer in Edinbur gli. 
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r. John Carnegy of Boyſack, Advocate: 
John Clerk, Wyler! in Edinburgh. 

Ir. James Colvill, Advocate. 16 4m 991 7 ©, 
_goſeph Corry, Writer in Dumfreis 5 bd. e 
Sin Corſe, Writer in Edinbur df e Ms 
9 . Laurence Craigie of Kilgriftoun, ee F 
Phn Chryſtie of Comrie, Writer in Edinburgh. CET 
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3 hn N of Ballindalloch, Writer to bes be. 
4 ie — * Ballindalloch. - 
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WE erer, Names. 


D. 
__ Hew — of NidttuBerwick Werke 5 Preſident of the Seſſion 
Sg James Dalrymple of Borthwick, Baronet, Advocate. i 
Sir David Dalrymple of Hales, Baronet, late Advocate to Her Ma Eh. 
Mr. George Daltryinpla, one of the Barons of Exchequer. 
Mr. Hew Dalrymple, Advocate. 
Mr. Robert Dalrymple of Killoch, Writer to the Sign net: | 
Mr. George Douglas of Frierſhaw, Advocate. — 
Mr. David Drummond, Adyocate. 
George Drummond, General Accomptant. 
Mr. Robert Dunbar of Grangehill, Advocate. | 
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Mr. Robert Dundaſs, Advocate. 
John Dundaſs, Writer to che Signet. 


Roben Edgar, Writer in Dumfreis. 
\. SirGilbert Elliot of Minto, one of the TEN of 1 
85 9 Elphinſtoun, Maſter of Balmerino, Advocate, Sheriff Deputeof . 
dinburgh. 
ar 1 5 Elphinſtoun, Advocate, one of the Commiſl aries of Edinburgh. 
8 my _ rskine of Grange, Lord Juſtice-Clerk, and one of the Lotds of 
the Seſſion. 


Mr. David Erskine of Dun, one of the Lords of Seſſion. © 
Mr. Charles Erskine Senior, Advocate, Brother to the Earl « Buchan. 
Mr. Charles Erskine Junior, Advocate. | 


| John Ewing of Craigtoun, Writer to 9-7 Signet, 
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cellor of Scotland. 

Mr. John Fairholm of Baberton, Advocate, 

Mr. Alexander Falconer Senior, Advocate; 

Mr. Alexander Falconer Junior, Advocate. 

Mr. Alexander Farquharſon, Writer to the Signet, 

Sir John Ferguſſon of Kilkerran, Advocate. Ne 55 
Mr. Alexander Ferguſſon of Iſle, Advocate.” . e 
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Mr. John Fleming, Advocate. 

Dir David Forbes of Newhall, Advocate. | 

Mr. Duncan Forbes, Advocate. * 

Alexander Forbes of 3 

Mr. Alexander Forreſter of Milnhill, Advocnte. 

Mr. William Frazer, Advocate. X 
Mr. John Frazer of Logan. F Ys 


Hs Grace George Duke of Gorden. Ar n 
The Right Honourable David Earl of Cubes, . 
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Mur. James Gillon, Advocate. | 41% 

Alexander Glaſs, Writer to the Signet. 
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| T HE Ri ght Honourable James Farl of Findlarer and asel, Lond Chan: | 


"4 


: * 2 * be Ws 2 
SS 4 + Le n * e eee 8 
A Fu 9 C 
i & 1 5 . ˙ do be ge” ot . EST 
52 5 — 1 * 72 a . 3 E a 
. - y wn ett ; 
- - 


3 
2 WARNS TS 


F-37088 $20 pd 
„ 25 £ NN 
* N 
0 A i "& wy 
5 + 3 e 
: F *, £2788 «+ n 
1 * 05 oF 

, 4 4 RY 532 
4 . 
ar 'OCa E. | 7, IV. Ras 
1 * 1 r 
| bs e 2 AS 

4 "3h. 

. 


. 


. * an „ 
N jo 4 „ 4 26 
| TY h 
«a 8 . * 1 4 4 7 1 * „ „ 
. „ 41 „ 8 — * go » , 


A 5 | Mr. Chartes Gray, Advocate. _ 650 bf. nl; coral 07 abt 
—_ FAR] Guthrie, Writer tothe Sgt. 258 A A 
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CONTAININ' 


E LORDS of COUNCIL and SESSIO 
in the moſt important Caſes, Fo: 
. an» Tae 1555 
7 S f SEDERUN 
5 ommencing June 8, 1705. 


1 Y e 


june 8. 1705. George Blair Mert hant in Edinburgh, | azeinſt Mr. James 
Oliphant of Langtoun Advocate, ho 


- * * 
- = 


Na Cauſe at the Inſtance of George Blair, againſt Mr. James 


=: 2N Oliphant : The Lords found Annualrent due upon Inland Bills 
=. as well as others. In reſpect the Act 36th of the 6:h Seſſion 
. of King William's Parliament, extends the Statute 1681 in 


an points, to Inland Bills and Precepts: And generalia debent 


N generaliter intelligi. Albeit it was alledged, That the faid 
A 36 ſhould be extended only to Inland Bills and Pre- 
cepts, in all Points relating to Execution and Diligence, as to which it is 
expreſs; and not underſtood to carry the Clauſe concerning Annualrent, 
bereof it makes not the leaſt mention ___ 
: une 12. 1705. Cochran of Preiſtgill and Dykes of Halburn, againſt James 
Hy Urquhart of Knockleith JV 


. v 


N the Action at the Inſtance of Cochran of Pre; gall and Dykes of 


"IP againſt James Urquhart of Kyockleith, as Donatar to the Forſeiture-of 
ilburn, for Repetition of a Sum paid to him as a Compoſition for tranſ. 
hitting the Gift of Forſeiture to Prezſtgil, with Annualrent from the Parlia- 


alburn, 


, 
»# 


; 
Ll 
© 
* 
* 
* 
4 
7 


* 


3 
- 


; . 
* 5 


„„ Journal of the Seſſion 3 containing 1 
33 3 | —ͤ— ui. 22 —— 
ment 1690: The Purſuers contended, That the Difpofition of the Gift bear- 
ing for onerous Cauſes in general, infers that the Donatar. received near to 
the Value of the Lands, and Halburn's Oath ſhouis be taken on the Com- 


as. hs. a 


r "a On OS SY 200 OE 1 
: Anſwered for the Pefender, Heretors buying back their own forfeited Lands, 
or Friends far their Behoof, always getan eaſie Bargain: Agd what was given 
mult be proven by the Donatar's Oath who received it, ſiace the Writs beat 
not the particular Sum. ORs 3 85 

The Lords found the Purſuer's behooved to prove by Kyockleith's Oath the 
Quantity of the Sum given for the Compoſition.” @© % 1 

Upon this the Purſuer craved, That Kyockleirh might be halden as conteſt, 
altho' not perſonally apprehended : Since it appeared from the Execution, 
Thar tie %᷑ œoõG᷑᷑' !!!! [U 
The Lords granted a Diligenee to cite him edictally at the Market Croſs 
of the head Burgh of the Shire, and at the Pariſh Church Door. 

A Meſſenger finding him accidentally, gave him a Copy by virtue of this 

Warrant, as perſagally apprehended : Upon which the Purſuers craved he 
might then be holden as conteſt. _ 3 3 5 
Anſwered. That could not be, ſince there was no Warrant for a Perſonal, 
bat only for an edictal Citation. Ons : OE 
Replyed. That a perſonal Citation includes the edictal, as being ſomething 
more, and a better Certioration: The Warrant for an edictal Citation having 
proceeded allannerly on a Suppoſition of the Parties lurking and keeping out 
of the Way, ſo as he could not be apprehended perſonally. 


The Lords held him as Conteſt : But declared, That if he came in to de- 


; 9 


pone bet wixt and a certain Day, he ſhould be received. 


June 13. 1705. Janet and Iſobel Robertſons, Daughters and neareſt of Kin 
10 Baillie Robertſon in Inverneſs, againſf William Baillie Commiſſar there. 


T Azet and Iſobel Robertſons, as neareſt of Kin to Baillie Robertſon their Father; 
having purſued Commiſſar Baile, who married their Mother, as Execu- 
tor confirmed to the ſaid Baillie Robertſon, for their Share of the Inventary : 
The Proceſs reſolved in a Compt and Reckoning, wherein one of the Articles of 
the Commiſſar's Diſcharge was three Years and an half's Annuity of 400 Merks, 
extending to 1400 paid to the Defunct's Mother, conform to his Obligement. 
It was Objected againſt this Article, That it could not be allowed, becauſe 
Deceaſe, which were Heretable quoad the Debtor. 3 
Anſwered. By Law it is optional to the Creditor to affect the Executrie 
primo loco: And Payment in ſuch a Caſe, even without Diſtreſs or Decreet, 
turniſheth Action of Relief to the Executor and neareſt of Kin againſt the Heir; 
February 5th, 1663, Hill againſt Maxwell; March qth, 1629, Falconer againſt 
Blair: And therefore the Article ought to be allowed. . 


" 


the Payment was made without Diſtreſs, for Terms ſubſequent to the Defunct's 


* 


- Reptyed, 1. It may be denied, That an Executor, fo long as there is an Heir 


and Heretage, can at all be decerned for Terms after the Defunct's Deceaſe, 
of a ſimple Annuity not acceſſory to a Stock. For albeit where there is an 


7. 


Deceaſe, may oblige the Executor for Annualrents thereafter in Conſequence : 


Vet in annuo legato dies nec cedit, nec venit, till the Perſon to whom it is due 


Sur vive the Term: And guot anni tot ſunt debita, L. 4. H. De Annais Legatis. So 

that ſuch a ſimple Annuity may be ſaid not to have been properly a Debt upon 

the Defun@ at his Deceaſe; and conſequently ſhould not burden his Executry. 

And my Lord Stair obſerves, Inſtit. Lib. 3. Tit. 8. F. 64. That the e 
& N | 5h An 


* 


Oblige ment for a Stock or principal Sum, that as pre-exiſting to the Debtor's 
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and not the Executor, is liable for Annualrent, not acceſſory to a Stock, for 
ears after the Debtor's Deceaſe, unleſs there be no Heretage. 2. The Exc 
Cutor's paying officiouſly without Diſtreſs, argued ſome fraudulent Deſign, 
and was a Negotium geſtum for the Heir bound in Relief, and not for the neareſt 
Fk kin whoſe Intereſt it was, not to quit their Mony without Neceſſity, upon 
Expectation of Relief; Nor yet was the Negotium perſected by actually work- 

ing out the Relief'againſt the Heir: And Negotioram Geſtio doth nor oblige 


opere the Affair is neither Neceſſary, Profitable, nor Perfected, but meer] 


Spontaneous, and yovum Negotium. 5 The Executor being Curator Boni, of 
XZ; Troſtee, could not by an ultroneous Payment burden the neareſt of Kin with 


the Expences of a Proceſs of Relief, more than a Curator to a Minor ingaged 


in Cautionry, could warrantably pay the Debt without Diſtreſs. 4. The 
Deciſions cited by the Defender touch not the preſent Cafe, which is not, 


"EW hether an Executor pa | table m: 

out, Whether an Executor doing this without Diſtreſs, and thereby under 
900d to act rather for the Heir than the neareſt of Kin, Nee e 
e che badete be fi), Ihe ih 
8 A There, is no Ground for the Executor to ſay, That the forehand Payment 
was a Piece of frugal or provident Adminiſtration, whereby any needleſs 


cCeutor would have been purſued ; and if he had been purſued, he would have 


Vo 
8 
1 
8 


Deceaſe. Nor do Creditors get Expences from Executors. 


As 


* 

: 

+ 93 
7 

rang 


5 


8 
4 


„ Duplyed. Urcunque dies non cedit in the Legacy of an 


| EY Contract, ( ſuch as is the Subject of the preſent Controverſie) the Oblige- 
| : : ; ment takes Effect, and 1s binding from the Date, 9. 3. Iuſtit. de Verborum Obli. 


— gat. And even a Liferent Annuity not acceſſory to a Stock, may burden and 
exhauſt the Executry, if the Creditor pleaſes, quoad Terms ſubſequent to 


the Debtor's Deceaſe, tho? with the Benefit of Recourſe for Relief againſt the 
Heir. if there was any Heretage, and that is all which my Lord Stair faith in 


the Place cited by the Purſuers. 2. An Executor's paying without a Decreet 


© for his Warrant, can only be quarrelled by a Creditor of the Defun&, who is 
= = diſappointed by the Executor's partial Payment, and not by his neareſt of Kin, 


Payment made by the Executor be underſtood as a voluntary, but as a neceſ- 


2 e 

petent to him. Seing decernendus habetur pro decreto; according to the Rule; 
LCLingendus habetur pro cindto: And the Executor's Want of a Decreet cannot 
1 . "I | F * 5 N * 7 8 x 3 © . . 4 . N DI * 
= Hinder the neareſt of Kin's Recourſe againſt the Heir, nor could his having 


the Inventary is exhauſted, to commence any Proceſs of Relief for the neareſt 
Becauſe, the Office ends with exhauſting of the Inventary. 3. The Inference 
XXdoth not hold from that of a Minor's Curator ultroneouſſy paying a Cautionry 
Vui?f for the Minor, Intuitu of the Minor's Recourſe for Relief. Becauſe the Exe- 
= cutor after he is once lawtully exhauſted of the DefunQ's Means, is no further 
7% r But the Curator is concerned in the Minor's Eſtate. And yet the 


. 


4 
„ * 


Minor being obnoxious to Payment as Cautioner bound conjunctly and ſeverally, 


97 


== not here demanding Repetition as a Vegotiorum Geſtor, but Allowance of what 
be ated warrantably in the Terms of his Mandate, by the Nomination and 


Confirmation for negotiating the Inventary, as. ſhould accord of the Law, 
—_— TT .- +, a I | Which 


© ly the Curator ſhould not oppoſe it by ineffectual Reſiſtance. The Executor is 
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ying an heretable Debt may recur againſt the 35 


Nelief off the Heir? 
Expence to the neareſt of Kin was ſaved. For non conſtat, that ever the Exe» 
been aſſoilzied in the Caſe of a ſimple Annuity for Terms after the Debtor's 


| the y Annuity; till after 
the Term of Payment: Let in the Caſe of Annuities due by Stipulation or 


= who have only Relief of heretable Debts againſt the Heir. Neither can the 


 Zfary and profitable Deed. For quorſum ſhould he have been at the Expence 
__ off the Annuity till he was decreeted, when no Defence was com- 


Pad . 22 ; * , . ; 4». 8 
ſuch a Decreet forward it. Neither doth any Law oblige the Executor after 


of Kin againſt the Heir, in order to repeat what was paid to Creditors: 


— N 
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table Debt. 
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which expreſly ſubjects the Inventary to heretable Debts, if the Creditor 
pleaſe. : | 8 | | 5 | 5 

The Lords refuſed to allow, as an Article of Exoneration, the Payment of 
the Annuity for Yearsſubſequent to the Debtor's Deceale : As being an here- 


. 


June 15. 1705. Competition betwixt the Creditors of William Walwood. 


TT E-ry Malmood Merchant in Edinburgh having diſponed his whole Eſtate 


to William his eldeſt Son, with the Burden of Proviſions to Henry his 
ſecond Son, and Helen his Daughter; and Hepry having aſſigned his Portion 
to Robert Walwood the Father's Brother: He transferred it under Truſt to 
John Liberton Merchant in Edinburgh, who Adjudged William's Eſtate. 
In the Ranking of William Walwood"s Creditors, it was alledged for George 
Home one of the Town Clerks of Edinburgh, That the Adjudication at the 
Inſtance of John Liberton is null; at leaſt ought to be reſtricted, as being led 


for more than was due. In fo far as Henry Walwood was Debtor to his Brother 


in 250 Pound Sterling ſubſcribed for him in the African Company, which 
ſhould have been deduced off the Adjudication, at leaſt muſt be allowed to 
reſtrict the ſame. For clearing of which Ground of Debt three Letters from 
Henry to his Brother William are produced. In one whereof he deſires Wil. 


liam to ſubſcribe for him Two or Three hundred Pound Sterling in the African 9 


Company. In another he writes, That William had informed him he had ſubſcribed 


for 500 Þþ. Sterling, and deſires him to place 250 t. thereof to his Accompt. 


the Subſcription Money. 


And in a third Letter after the Company broke, he deſired William to do for 1 


his Share of the Stock, 48 he was to do for his own; From which Commiſſion 
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to ſign, Acquieſcence in what was done, and Mandate to negotiate his Pro 


portion of the Stock, Henry appears to be Debror to William in the Half of 


| Anſwered, The not allowing Compenſation, tho* Henry Walwood had ben 


Debtor to his Brother for the 250 t. is no Nullity in the Adjucication: 4 


Since a Ground of Compenſation needs not to be noticed unleſs it be proponed; 


and is not receiveable after Decreet. 2. The Deſire of Henry's Letters was 


never performed, nor complied with by William: Since he ſubſcribed the © I 


tire. And now when Res non eſt integra with the Company, neither V illiam, 


if he were alive, nor his Creditors can transfer. V. 

The Lords repelled the Alledgeance of Extinction and Compenſation 
founded on William Walwood's Subſcription in the Books of the African Com- 
pany; and found the ſaid Alledgeance not inſtructed by the Writs produced. 


* 


June 16. 1705. Robert Hamilton Merchant in London, againſt Mr. William n 


* Livingſton of Rilhith. 


2 Hamilton, being Creditor to the Viſcount of Rilſyth, 1 
| os Hands of Mr. If ities Living on of Kzijyth his Brother, and raiſed 


a Forthcoming : In which Mr. William deponed, That he was obliged to py ]. 
 Jearly to the Viſcount 2000 Merks of Aliment, and that Quarterly per Advance, 
conform to 4 Diſpoſition made by the Viſcount of his Eſtate to the Deponent, reſerv- Wa 

ing to himſelf the ſaid Annuity, And that the Time of the Arreſtment he ws 


reſting none of theſe quarter Payments, they having been paid per Advance, and 
that he was Debtor no other manner of way to the Viſcount. 


500 ib. for himſelf before receiving his Brother's Letter; and did not State 
the 250 Þ. to his Accompt; nor yet made or obliged himſelf to make any © 
Transfer of the Share to Henn, while the Company's Circumſtances were in- 
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1 Ihe Defender craved to be aſſoilzied, in Reſpect Arreſtment cannot —_ 
ſubſequent Terms, but only bygone Reſts, = the Serb, ADs 28. Ju 4 
16060, Leſlie contra Caninghame.. And he was re got ing of Bygones, an 
had paid bon fide the current Terms arreſted per Advance. For an Arreſter 
(Can be in no better Condition than the Perſon whoſe Debt is arreſted, where 
le can have no Action for direct Payment, neither can the Arreſter have for 
making forthcoming. Now the Time of the Arreſtment no Action was com- 


petent to the Viſcount for the current Term paid according to PaQtion per 


ad. B % ETSY ooo 
e 0 bs Arreſter. That the Viſcount's Aliment or Liferent being 
paid yer Advance could never be arreſted, if the Arreſtment did not affect ſub- 
"*3F Advſwered. The Aliment was fairly and juſtly Conſtituted without the leaſt 
Poeſign to defraud any Creditor ; and the punctual Payment per Advance ac- 
Wording to Paction can be no Ground to alter the Caſe in Law. For no Man 


. Ig ' : 


The Lords upon adviſing the Oath, with the Viſcount's Diſpoſition to the 


PDeponent, found the Debt acknowledged to be of the Nature of a reſerved 


L iferent, affectable by Arreſtment ; and therefore decerned. 


June 19. 1705. Mr. William Stirling Writer to the Signet, againſt John Mfreach; 
Thomas and Mary Alexanders. : e 


X Gift of the Baſtardy and altimus Heres of John Mrreach of M*lftoan 
7 having been taken in the Name of Mr. William Stirling, for the Behoof 
= of Sir Robert Grierſon of Lag to whom he granted Backbond declaring the 


Proviſion, from which the Defenders were aſſoilzied: Mr. William, who but 
ent his Name to the Gift and Proceſs, was decerned in 300 Þþ. of Expences of 


FLerned. 


e 


2 the Water of Nith. 


I a little above their Bridge, ſerved by a Damdike or Watercall. croſs the 
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Mork a Suſpenſion was procured at the Inſtance of the Heretors upon the Water 


3 of Nith, upon this Reaſon, That ſuch a Damdike would hinder Fiſhes to 


one up to the Bounds whereof they are Heretors, at leaſt to come over but 


Pith a dry Back, and fo prejudge them of their Properties of Fiſhing more than 
aulves and Yairs and other Engines for catching or preventing the ſwimming 
1 Fifh : Which are diſcharged in all freſh Waters where the Sea ebbs and 
bos; and where the Sea flows not, are allowed only to ſtand at certain Times 
ehe Year under the Limitation of obſerving the Saturday's Slop, Mid-ftream, 
IV idenck of the Hecks, g tl f 


. 
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s bound to keep his Creditors Mony from him one Moment after it falls due 


= Truſt; and a Declarator being raiſed againſt John M*reach in Glen, and 
omas and Mary Alexanders, on whom Meilſtoun had ſettled his Fortune by 


Plea; reſerving Relief to him as accords againſt the Perſons principally con- 


Fodem die. The Magiſtrates and Town of Dumfreis, againſt the Heretors upon 


PHE Town of Damfres having formerly a Mill upon the Water of Vith 


Water, which by Torrents fo pooP'd and fanded that the Water took another 
(Courſe, and the Mill ſtood dry and uſeleſs: To obviate this Inconveniency, 
* fell to the building of a Mill and Watercall below the Bridge. Of which 


a and other legal Cautions for ſecuring the Liberty of 
Fiſhing. Therefore the building of the Damdike ought to be ſtopp'd 4352 foe 


| 


ET I 


no ſuch Allowance had been granted. 
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"a Journal of the Se ion; containing 4 
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Alledged for the Town, They being Heretors upon both Sides of the Water, 
the Alveus is their Property, and they may build through their own Water as 
they pleaſe, tho? ſome accidental Prejudice may thence ariſe to the Heretors 
of the upper Fiſhing: As the building of a Houſe cannot be ſtopped upon 
the bare Pretence that it may damnify ſome Neighbours Lights. 2. Mill 
Dam-dikes being low, and not a Foot and a half above the ebbeſt Water, 
are no Hindrance to Fiſhes going over. 3. Cruives, Yairs, Nets and other 
Engines ſet on Purpoſe to catch Fiſhes have no Relation ro Mill Dams, 
which are not deſigned for that End, but only: for furniſhing of Water to 
Mills, that are very much privileged by our Law and Cuſtom. Beſides, this 
is not a novars Opus: For the Burgh had a Dike for their Mill near to the 
ſame Place, as high as the new One 1s to be, and as the former Dike had a 


Mid ſtream open nightly for a free Paſſage to the Fiſh, ſo ſhall this, which 
therefore can no more prejudge the Heretors than the former did: 


Anſwered for the Heretors, The building of ſuch Dam-dikes being de- 
ſtructive to the Neighbours Property of Fiſhing that is ſo advantageous to 


the Nation, ſhould not be tolerated, altho there were no poſitive Law againſt 
it. Nor doth the Pretence of keeping open the Mid-ſtream ſatisfie in Cruives 


where Perſons are legally inveſted with that Privilege; But the Saturday's 
Slop muſt be obſerved, and they cannot Rand in the forbidden Time of Year: 


Which Cautions for the Safety of Fiſhing cannot take Place here, where the 
' Dam-dike is to be. fixed and conſtant. 2. Eſto the Town were founded in 
Jure as to a Dam-dike above the Bridge, they cannot alter the Situation: 
Privileges which incroach upon the Rights of Third Parties being ſtrictiſſimi 


Juris, and not to be extended. 


amine Witneſſes upon the Place concerning the old Dam dike, as to its Height, 
and as to the Wideneſs of the Slop or Gullet for the Mid-ftream, Whether 


the ſaid Mid- ſtream was conſtantly keeped open, and if the new Dam-dike 


be conform to the old; or upon any other pertinent Interrogatory. And al- 
lowed the Work to proceed in the mean time, with this Quality, That the 
ſame ſhould be conſidered, and regulated at adviſing of the Probation, as if 


? r 


! 


June 20. 1705, Captain John Grant of Eaſter Elchies & Aſſigny by Archibald 
Innes of Auchluncart againſt Major Alexander Anderſon. 


f N the Action at the Inſtance of Captain Grant againſt Major Alexander 
Anderſon, for Payment of 79 ts. Scots contained in his Ticket, whereby 


I he ſtood obliged tO hold Compt for that Sum to Innes of Auchluncart the : 
Purſuer's Cedent; the Ticket being quarrelled as Null for want of Writer's 


Name and Witneſſes : The Purſuer offer'd to prove by the Defenders Oath, 


That he both wrote and ſubſcribed the Ticket. And he having in his Depo- 
ſition acknowledged the ſame to be Holograph, but that he had in the Terms 
thereof, compted with Auchluncart for the Mony: The Lords found the Oath 
ſupplied the Nullity of the Ticket, and the Quality to be extrinſick, and there- 


fore Decerned. Albeit it was alledged for the Defender, That the Defects of 


the Ticket being only ſupplied by his Oath, the Oath could not be divided: 
2. The Ticket is not of the Nature of a clear and liquid Obligation, where 
one obliges himſelf to pay a Sum, but is allennerly to hold Compt, which of 


it ſelf implies, That the Perſon to whom it is granted is Debtor on the other 
Hand, and that there are mutual Claims; upon which the Defender having de- 


. 
% 


poned, That ſeems to make a complete P:-obation. . 
Then the Defender offer'd to prove by the Cedent's Oath, That he did 
1 ; nj eo Compt 


5 
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The Lords granted Commiſſion to the Sheriff depute of Dumfries, to ex- 
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ompr with him in che Preciſe Terms of the Note for the Sum, and allowed 
WT che lame in the firſt End of what he was reſting at the Time of the Compting: 
hich muſt prove againſt the Purſuer, tho an Aſſigny for an onerous Cauſe; 
= ing the Obligement is only to compr for the Sum. 


41 ſnered for the Purſuer. If the Defender had compted with Auchluncart, 


WE he would either have got a Writ under his Hand acknowledging fo. much, 


ougnt not to be taken to the Prejudice of his Aſſigny; Nor even the Aſſigny's 


ach after a Cauſe is thus concluded, where the Oaths may claſh, and 
| prove contradictory. But if the Lords incline to Ordain the Cedent to De- 


geburſed in the Proceſs. OE EY Cans. om.” 
Ihe Lords allowed the Cedent's Oath to be taken cum Onere Expenſaram, 


one 21. 1705. The Lady Innerleith and Mr. James Cathcart her Aſigm, 

= 422inf Sir William Cockburn and John Renton of Lamertoun and his Te- 
, | | | 

nants. | | 


4-44 


IX an Action for Mails and Duties againſt John Renton of Lamertoun and his 


. 
2 
8 


I Tenants, at the Inſtance of the Lady Innerleith, as deriving Right from 


= the deceaſt Sir James Rochead her Husband, to an Adjudication led upon 
and Lamertoun and the Lord Sinclair as Cautioners. 

Alleaged for the Defenders. The Adjudication is null, bein 
was due: In fo far as the Sum adjudged for is accumula 
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- * $ * * 
My * * * 
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g led for more than 


tion. 5 | | | 5 | n 

B: Anſwered for the Parſuer, If accumulating the Sums at a Term 
d̊ꝰ the Date of an Adjudication were ſuſtained as à N ullity, few. 
Sͤ.cotland would be unquarrellable, and ſafe from overturni 
is more ordinary. But here Annualrents are only decerned 
the Adjudication; So that the Debtor hath no Prejudice, 
Petitionis, which is the legal Foundation of the objected 
Place. Again, tho the Sum be accumulated at a preceeding 
= aly adjudg*d from the Date of the Decreet : and the Adj 


Adjudications in 
ng : For nothing 
from the Date of 


Nullity, cannot take 


Ihe Lords found no Nullity or Ground of Reſtriction 
= For they made a Diſtinction berwixt Ad cum 
ing Term without decerning for Annu 

WS dccern for Annualrents from the Date of 
bit Sort ought to be ſuſtained, and the 


in the Adjudication: 


the Accumulation : holding that the 
Latter annulled or reſtrifted. 


ue 22. 3705. William Fead againſt John Ewart Merchaut in Edinburgh, 


iam Fead, Executor of Robert Fead 
V charged Joby Ewart upon a Bond gr 
ee ſuſpended upon this Reaſon, That the Creditor in the Bond had by Com- 
1 miſſion uplifted from the Lord Glaſsford at Lond t Sum be 
oosging to the Sulpender, for which he ſtood liab! 
conform to a Back-bond. IV: 
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Vor retired his own Note : Neither of which is done. 2. The Cedent's Oath 


Done, the Purſuer acquieſceth ſo be, it is with the Burden of all Expences 


Bonds granted to him by the Lairds of Langtoun and Cockbarn as Principals; 


_ Ys ' Moat: mulated at a Term prior 
to the Date of the Adjudication ; and the Annualrents thereof till that Time 


ere a clear Overcharge, and the ſame thing upon the Matter, as if the Lands 
were decerned to belong to the Adjudger at a Term preceeding tlie Adjudica- 


preceeding 


and the Pæna plus 
Term, the Lands are 


4 Mn bene 99) JECTEE udication contains 
'No legal Aſſignation ro Mails and Duties with a RetroſpeR. 1 3 


judications accumulating at a preceed- 
alrents from that Term, and ſuch as 


Merchant in London, having 
anted by him to Robert Fead : 


u, the equivalent Sum be- 
e to hold Compt to him 


Anſwered for the Charger. That the Mony uplifted from Glaſiford was 
ee „ otherways 
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poſitively aſſured of his Sum againſt a preciſe Day, might be diſappointed through 


his Credit, to order 160 i. payable to him at Edinburgh, coſt what it u 


to Fead. After this Mr. Ewart by his Letter to Mr. Fead, acknowledges the 
| Receipt of the 160 Fb. and ſays, That he needs not fear his Mony, having been 
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on; containing 
other ways ſatisfied, in fo. far as the Charger did formerly remit the ſame by 
a Bill drawn by Walter Ewing Merchant in London, upon his Brother Joha 
Ewing Writer in Edinburgh payable. to the Suſpender. 
Rephhed for the Suſpender. Ewing's Bill was proteſted for not Acceptance, 
and a proteſted Bill is no Payment. Nay further, The Drawer was utterly 
broken and gone off before the Term of Payment. 2do, Non conſtat that 
Ewing's Bill was granted for Ewart's Mony, but more probably it was for a 
deſperate Debt due by Ewing to Fead himſelf, 3. The Suſpender having 
given no previous Order to Fead for the remitting Glaſsfora's Mony by Bill, 
the Risk of Ewing's Draught could not lie upon him, more than a Debtor 
ſending Mony by Poſt to his Creditor could pretend, That the miſcarrying 
thereof is a Loſs to the Creditor. 4. Fead not only had no Mandat to re- 
mit the Mony, but was expreſly obliged by his Back- bond to compt for 


= 
md. 1 


— 
r 8 
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ou 


it to Ewart, and therefore could not at his own Hand remit the fame. But 


ſhould have kept it till either Ewart had Occaſion for it at London, or gave 


Orders to diſpoſe on't otherways., og V 
Duplhed for the Charger, 1. That he having remitted the Mony by Way 


of Bill from Malter Ewing, a Perſon held and reputed Reſponſible the Time 


of the Draught, the not Payment was upon Ewart's Peril. 2. The Bill muſt 


be preſumed drawn for the Suſpender's Mony, being payable to him or Or- 


der, and ſent down to Scotland within Twenty four Hours, or thereby after 


Mr. Fead received it from my Lord Glaſsford ; and was indorſed by Ewart 


when it came to his Hands in Favours of Mr. Fead. 3. Mr. Ewart did not 
return the proteſted Bill in due Time, that Mr. Fead might have done Dili- 


gence againſt Ewing, before he abſconded. 4. Mr. Fead who was Factor for 


Ewart, and doing him the Favour to recover Glaſsford's Mony, acted bona 
Hide as other prudent Men in taking Bills for it upon Edinburgh, from a Per- 


ſon of entire Credit at the Time, Whoſe Breaking and Inſolvency could not 

be foreſeen. And as this was a due and faithful Negotiation : ſo it was acqui- 

eſced to, and ordered by Ewart himſelf, as moſt ſuitable to his Conveniency, 
and the Exigence of his Affairs. For in a Letter to Mr. Fead before Notice 
of any Payment made by Glaſsfora, he ſays, A hundred and fifty Pound Ster- 
ling would do him great Kjndneſs, in order to the paying a Sum to Sir William 


Maxwell who lives in Scotland. By two other Letters importing his Know- 


_ ledge that 7255 150 th. was payed, and ſignifying to Fead, That he 
had received and | 


and proteſted Walter Ewing's Bill for not Acceptance: He writes, 
That he believes the Mom is ſafe, but fears Sir William Maxwell, whom be had 


the not Payment of Ewing's Bill. And therefore intreat* Mr. Fead ror es 
U, and 

he ſhould be at no Loſs. Accordingly Mr. Fead ſent him a Bill upon his 

' Correſpondent for the 160 B. who took Mr. Ewart*s Bond for it payable 


ſo kind as to help him then, which, if there come no Effects of Ewart's into his 


Hands before the Term of Payment, ſhall be in readineſs on a ſhort Warning at the 

" preciſe Day, The haill Strain of which Letters imply a Warrant for ſo re-- 
mitting the Mony, at leaſt an Homologation thereof. For he inſinuates a 
Deſire to have G 


laſsford's Mony remitted to Scotland for ſupporting his 

Credit with Sir William Maxwell, whom he had aſſured of Payment. And 
for ſupplying the Want thereof, moſt earneſtly writes for the 160 15. pro- 
miſing Payment faithfully, both by Letters and the Bond Charged on: 
which he would not have done, had Glaſsford's Mony been remitted with- 
out his Conſent ; But would certainly have challenged Fead for ſo doing, 


and deſired him to pay it himſelf. And as the Remiſe'of Glaſcfords Mony WY 
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MI. Fead, upon the Account of Ewart's Acquieſcence, and the Drawer's 
N olvency at the Time : Neither is there any Ground. for Mr. Ewart to ob- 


ade Compenſation on the other's. Back-bond concerning Glaſsford's Mony 


Sint his own 160 ÞÞ. Sterling Bond Charg'd on; Albeit Fead's Way of 

emitting Glaſsford's Mony to Scotland had been quarrellable. Becauſe, 
Wompenſation that is bur tacitely paſt from, can never be afterwards recur- 
Ned to, 27th February 1668, Henderſon contra Birnie: Where the granting a 
ond blank in the Crditor's Name was ſuſtained as a paſſing from Com- 
adation upon a Debt due by the Receiver againſt a ſingular Succeſſor, whoſe 
ame was filled up in the Blank. And fo it is that Ewart's Letters above- 

entioned, are ſtrong Evidences of his having renounced the Benefit of 
mpenſation, upon Mr. Fead's Back- bond; Particularly the laft, whereby he 
tes himſelf in the Caſe of one who abſolutely promiſed Payment at his Day; 
eeept in the Event of his Effects coming afterward to be lodged with Mr: 
er the {aid Promiſe and Bond charged on: he Ewart muſt be underſtood to 
eee renounced all Exceptions, and Objections that might be founded on the 
ai Obligement and Bill for the 150 15. 0 


* * 


3 5 
22 2535 


eeived from the Lord Glaſsford be proved, it muſt be preſumed, That Mr; 


IL 


don Scotland, rather than put it in Ewing's Hand, who could not but be 
Bn  tottering Condition, having turn'd Bankrupt ſo ſuddenly thereafter. 


thing, that he did not accept it in Satisfaction of G/aſsford*s Debt: For it is 
= not ſuppoſeable he would then have aſſigned it to Fead. But it was juſt an 
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ir. Ewart's Name without his Knowledge, could make no Uſe on't, had 
ot ſuch an Indorſement been granted. 2. As to the Pretence that the Bill 


I as not timeouſly return'd for doing Diligence againſt the Drawer; ſor 


ut the Bill heing produced by the Charger who is Fead's Executor, *tis very 
probable he got it in due Time; elſe he had not accepted it. But then 
ain, ſuch an Alledgeance is frivolous, ſince it is known, that by the Eng- 
la a Perſon may be arreſted without Inſtruction of Debt againſt him: 
r. Fead being obliged in his Back-bond to hold Compt for Glaſsford's 
Donny, he was in mala fide to remit it by Bill without ſpecial Warrant. Nor 
ih it better his Caſe, That we conſider him as a Factor: ſeing it is a re- 


WS ruſtce cannot ſafely truſt another. As to the Pretext of Homologation of 


Wc Rcmit by writing the Letters, and granting the Bond, Approbation or 


Nomologation is never inferr'd from a Deed that is capable of another Con- 
ruction: For Reſpiciendum quod Actum eſt, et agentium actus non Operantur 
u eorum Iutentionem. But here the Suſpender's Deſign was not to Diſ- 
arge the Back-bond, but only to borrow Mony for ſupplying his preſent 
eeſſiry, and to Repay, if Mr. Fedd's Occaſions. ſhould peremptorily call 
tit, before recovering Payment of Ewing's Bill. Wherea e { 
Ame Mr. Ewart knew that Fead's Obligement to hold Compt was ſtill Ef- 
aoal to him, either for purſuing Payment of the Sum therein- contained, or 
A compenſe the Bond charged upon. N or is it of any Moment, That Ewart 

Mony after the Date of Fead's Back- bond: 
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N bo Bill to Edinburgh, cannot be pretended an unwarrantable Step of Procedure 


Tephyed for the Suſpender. 1. Until the Delivery of the individual Wony re- 


4d a Scots Man and Factor would keep it himſelf, and draw Bills for it 
s tor Ewart's indorſing the Bill in Favours of Fead; That argues, If any 


honeſt for Ewart to indorſe it to Fead: Becauſe he having taken the Bill in 


pender cannot prove, now after Feads Death, What Time the Bill and 
oteſt were returned to him: he having the Inſtructions thereof himſelf. 


geiv'd Maxim, even among Merchants, that delegatus non poteſt delegare, one 


. Whereas at the ſame 


y Compenſation almoſt, the one Debt is contraRed before the 
ad à Charge upon a Bond granted to one who was Debtor to the 
| © Ee ra Gradtes 
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"Granter by a former Bond, hinders not the Debtor in the laſt Bond, eith 

to Compenſe, or Charge for Payment, upon the firſt, as he thinks fit, 
The Lords having conſidered Ewart's Letters, find that Mr. Fead acted 

_ warrantably in remitting the Mony; Ewing being held and reputed in good 
Condition, and Solvent the Time of the Draught ; and therefore repelled the 
Compenſation, e 1 
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Eodem Die. Mr. William Irving Miniſter of the Goſpel, Againſt Patrick 
Crawford Merchant iz Edinburgh. Ai WEE 


"tom 6 being Debtor to the Earl of Cafils, Mr. Williams Irving, 


to whom the Earl was Debtor, arreſted firſt in the Hands of Gordon, 
and obtained a Decreet of Forthcoming; then he arreſted in Patrick Cray. 
fFord's Hands as Debtor to Thomas Gordon, and purſued a Forthcoming, 


wherein the Defender deponed, That he was no ways Debtor to Thomas Gor. 


don, but only in ſo far as by a Decreet-Arbitral, he is decerned to pay to him and © 
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his Wife in Liferent for their Aliment the Annaalrent of 3000' Merks, and the © 


Fee to their Children, which Sums are declared not affetable by Thomas Gor. "8 


don's Creditors. 


 Alledged for Crawford. That he could not be decerned againſt in the 1 5 
Fortheoming, the Angualrent' of the 3000 Merks due to Gordon being ali 


mentary, and not affectable by his Debts. 


Replyed for the Purſuer. The 3ooo Merks being the proper Effects of 75 5 


* 


Thomas Gordon, neither he nor the Arbiters could alter or invert the Nature 


thereof by making it Alimentary, or declaring it not to be ſubject to the 1 Wo 
Diligence of his Creditors. For no Man needed to trouble himſelf about 70 
the Payment of his Debts, if he could declare his own Eſtate free from Di. = 


ligence. 


The Lords found, That after Gordon was Debtor to the Earl of Caffils 9 
- The Decret-Arbitral could not prejudge the Earl; and conſequently that the 


Annualrent of the 3000 Merks was arreſtable. 


June 23 1705. John Matthie Skipper in Preſtonpans, againſt the Commijſer: 


_ Clerk of Edinburgh. 


upon an Extract out of theſe Books; and the Commiſſar-Clerk having re- 
fuſed to reſtore the Principal upon getting back Extract; Becauſe the Bond 
| was booked: Application was made to the Lords of Seſſion by a Bill for a 

Warrant to the ſaid Commiſſar-Clerk, or his Deputes, to give up the prin- 


| Cipal Bond to be regiſtrated in the Seſſion-Books, in Order to found a legal 


Diligence for making the Debt effectulllt. 
The Lords granted the Deſire of the Petition. 


FEodem Die. Helen and Margaret Murrays Children to the deceaſt Patrick 
Murray Merchant in Edinburgh, againſt James Murray of Deuchar. 


Of Ames Murray of Deuchar, and Mr. W. iliam Monipenny Advocate, having 
been the only Accepting Tutors nominate to Helen and Margaret Murrays: 
The Lords ſuſtained Action of Compt and Reckoning at their Inſtance, againſt 


the ſaid James Murray, and the Repreſentatives of Mr. William Monipenn), 


without Neceſfity to call the reſt of the Tutors. named, who never accepted 


Juns 


& 


nor acted. 


He ſaid John Matthie having caus d regiſtrate a Bond due to him in : | 
I the Commiſſar-Books of Edinburgh, and having ' afterwards Occaſi- 
on to raiſe an Adjudication for the Debt, which could no be done effeually 


8 


> 
— 


1 „* 
. $5 
LY 
* * p 
, * 


= Drciſtons of the Lords of Se 


- - . OR” 2 r A * „ * « 4 4 
T * —_ 8 ; * " 
I N * Joo?" . of I*: x * 
| . 2 8 N A . * . 4 , 
* ” % * 
* * of 
by l . * 
y . TI Y ; 4 — _ — 


June 26, 1705. f Janet and Iſobel Robertſons againſ! Commiſſar Baillie. 


N the Action of Compt and Reckoning betwixt theſe Parties, called upon the 
I 13th Day of Fune inſtant, the Lords having repelled the 1400 Merk Article 
of Exoneration, and found Commiſlar Baillie liable to the Purſuers, as neareſt 
of Kin to Baillie Robertſon, in a certain Superplus of the Inventary not exhauſted; 
EET hey craved Annualrent for the ſaid free Superplus, upon the following Grounds, 
. Nummsi pupillares non debent eſſe inutiles vel otioſi: Therefore Annualrent 
Posh to be decerned Nomine Damni; And as ſome Sums in the Inventary are 
"mentioned to bear Annualrent, all are preſumed to be of that Nature. 2. The 
peareſt of Kin are Legatars quoad the Superplus of the Executry: And by L. 3. 
. t. L 34. . de Uſuris, Annualrent is due for Legacies, Yea, a Father intro- 
i metting with a Legacy left to his Child, or the Mother's Third of Moveables 
falling to that Child, was found liable for Annualrent thereof, February 4 
1665, Begg contra Begg, December 15. 1688, Wynram contra Ellies, And 
EZ what holds in the Caſe of a Father cannot fail to be ſuſtained againſt a Step- 
ZZFather. 3. The Defender a&ed, and muſt be liable to the Purſuers, as their Pro- 


tutor, by the Act of Sederunt, June 10. 1665, at leaſt for Annualrent of their 
ZZ Means intrometted with by him, while they were Minors. 3 
Anſwered. The Inventary was not given up by the Defender, but by the De- 
funct himſelf in his Teſtament, who may be ſuppoſed to have known the Nature 
ol his Debts and Gear beſt: And the Lords are not in Uſe to allow Annualrents 
in Name of Damages to any but Trading Merchants for Commerce Sake. 2. Efto, 
the Parity did hold betwixt the Intereſt of the neareſt of Kin as ſuch, and that 1 
of Legatars: Yet the Roman Law and Ours differ as to Annualrents in this, That A 
> regularly our Law never allows Annualrent but ex Pacto vel Lege, unleſs to Mer- 
= «chants Nomine Damni, whereas the Roman Law allows of it in bone Fidei Judi- 
ceiis ex mora, 3. The Act of Sederunt 1665 can neither make the Defender Pro- 
tutor, nor ſubject him to Annualrents, becauſe, 1. It has no Retroſpe& ; And 
the Defender was confirmed Executor before the Date ont. 2. It relates only 
= to ſuch as intromet without any Title, whereas the Defender's Title of Intro- 
miſſion was a confirmed Teſtament. n. . 
Ihe Lords found Annualrent due for the Sums in the Inventary bearing An- 
zunuualrent, and that from the Date of the Confirmation; but not for other Sums 
"hich were not mentioned in the Teſtament, as bearing Annualrent. 


? 


Ws” Eodem Die. Mr. Alexander Heggins Advocate, and Procurator-Fiſcal in the 
High Court of Admirality, againſt Sir Alexander Brand of Brandfield. 


THE Catharine of Rotterdam and it's Cargo being Adjudged as Prize by 
Sentence of the Admiral, and the Wines aboard that Ship expoſed by his 
Order to a publick Roup, whereof it was a Condition and Article, That 
the greateſt Offerer ſhould be preferred, upon giving Bond and ſufficient Caution 
Wo pay the Price offered to the Clerk of Admirality within 10 Days, under 
the penalty of 2000 Lib. Scots; Sir Alexander Brand was preferred as the higheſt 
DOdfferer, and figned the Articles and Conditions of Roup; who having failed to 
perform, was purſued before the Admiral Court at the Inſtance of Mr. 4/exandet 
En Heggins procurator-Fiſcal there, for Payment of the 2000 Lib. of Penalty, ' 
Sir Alexander raiſed Advocation of the Proceſs upon the Head of Incompetency,; 
1 alledgipg 1. That albeit the Admiral was the only proper Judge in the firſt Inſtance 
= Let after the Roup was over, he was 


=P £4] 4 a 0 . 
to the Roup of the Wines declared Prize; 
Ta ot competent to determine how far the Defender had incurred the Penalty, 
a = Wbieh 


12 A Journal of Seguin; containing 


+ is a liquid Sum of Mony, and no Maritime Subject. 2. The purſuit being 
at the Procurator-Fiſcal's Inſtance, for the Behoof of himſelf and the Admiral 
Court, if the Judge Admiral ſhould determine therein, he would be both Judge 
and Party. | | 


Anſwered, If the Admiral had not Power to judge of Penalties incurred thro 
not fulfilling of the Articles of Roup, his Juriſdiction would be altogether Elu- 
ſory, and Inſignificant : Et conceſſa Juriſdictione, omnia conceſſa videntur, ſine 
quibus explicari non poteſt. 'Tis ridiculous to alledge that the Judge Admiral 
cannot determine in Penalties conſiſting of liquid Sums : For then he could not 
judge of Penalties in Charter Parties. 2. He is moſt competent to judge as to 
the Penalty, tho' ſomePart of it be to come to his own Uſe: For what is more 
ordinary, than for Sheriffs and Baillies of Regality to decern for Payment of 
Fines in Proceſſes at their Procurator-FiſcaPs Inſtance, albeit theſe Fines belong 

to themſelves? And this holds in the Contravention of all Penal Statutes. And 


here there is a 7% queſitum to the Court of Admirality, by the Defender's 


obliging himſelfto give Bond and Caution to the Clerk, for Payment of the 
price of the Wines bought by him under the foreſaid Penalty : And he having 
failed to perform, the Admiral is only Judge competent to cognoſce how far the 
Penalty is incurred. EEE e 
The Lords repelled the Reaſon of Advocation, and remitted the Cauſe. 


Eodem Die. Competition betwixt Alexander Stuart of Torrence and Walter 
Stuart of Pardovan, as Creditors of Bonhard and George Dundaſs. 
T Alter Cornwall of Bonhard having upon the 27th of February 1700 
5 \ granted an heritable Bond to George Dundaſs Merchant in Leith, for 
VI the Sum of 10600 Lib. payable at Lammas thereafter, with Annual. 
rent commencing from the preceeding Candlemaſs, and in Time coming after 
the Term of Payment, upon which no Infeftment followed. Walter Stuart of 
Pardovan, a Creditor to George Dundaſs, did raiſe Summons of Adjudication of 
that Mony, which was Executed 6 July 1700, and obtained Decreet 20 Feb. 
1701. Alexander Stuart of Torrence another Creditor arreſted it 9 July 1700, 
and obtained a Decreet of Furthcoming upon the 9 Fuly 1701. There aroſe a 
Competition betwixt theſe Creditors, each of them claiming to be preferred upon 
his Diligence. 1 „ e ö _ 


The firſt Ground of Preference urged for Torrence was, That his Arreſtment © 


had been laid on before the Term of Payment of either Principal or Annualrents, 


at which Time the Bond was purely moveable, and not affectable by Adjudi. 


cation, Becauſe if George Dundaſs had died when Arreſtment was uſed, vr at 


any Time before Lammas that Year, the Sum had not gone to Heirs, but to Ex- 


ecutors and neareſt of Kin, as being moveable inthe Conſtruction of Law, 9 


June 1624, Smith contra Anderſon's Relict. Or if he had been denounced to tlie 


Horn before Lammas, and his Eſcheat duly. gifted and declared, the Donata 
Would have had Right to it: Bonds herctable by a Clauſe of Annualrent being 
moveable to all Intents and Purpoſes before the firſt Term of Payment of the 


Annualrent. And the Reaſon is, Becauſe till then they are not conſidered 33 


Jura fixa, but rather as ſo much Mony in the Creditor's Hands unſettled, Now 7 | 
if the Creditor had intended to have the Bond in Queſtion debord from the 


common Nature of Bonds bearing Annualrent, he would either have ſecluded 


Executors expreſly, or taken Infeftment before the Term. And ſeing he did not 


what he might have done, Law preſumes his Deſign was the Bond ſhould con- 

tinue purely moveable, until the firſt Term of paying Annualrent. 
Anſwered. for Pardovan. That by the 32 Act, 1. Parl. Ch. II. declaring all 
Bonds moveable, except where they contain an Obligement to infeft, or . 
8 f 4 4 x - . | X 
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Jeton, &&. 1705. 
= Ercccutors, the Nature of Bonds bearing Annualrent was not.changed, but the 
1 9 made moveable, by Way of Privilege, as to neareſt of Kin Executors 
Ss. are 0 


jon Was heretable in the Terms of the 32 Act, Parliament 1667, in fo far as 
oh t contained an Obligement to Infeft which imported the Creditor's. Deſign to 


4 
- 
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15 7 e; it provides at the ſame Time, That this ſhall no ways change the Nature o 


F 4 Tt was as much hereta ble in the Senſe of Law the very Minute it was ſub- 
eribed, as if actual Infeftment had then been taken, In which Caſe it could 
ot have been controverted but that the ſame was adjudgeable even tho” the 
creditor had died the very next Day. But whatever might be pretended in 
the Caſe of a Creditor's dying before the Term of Payment, that doth not meet 
the preſent Queſtion : For the Reaſon why Sums in that Caſe are found move- 
able is, becauſe the Clauſe adjected for Payment of Annualrent at the Term 
Adao⸗oth not take Effect in the DefunQ's own Time, ſo as to make it profitable to 
dais Heir. Whereas here the Creditor is {till alive, and the Bond carried An- 
x nualrent from the Date; and ſo being eſſentially heretable, it matters not tho? 
the Term was not come, the T ime of the Citation upon the Adjudication. This is 
eConfirmed by Deciſions, Jan. 8 1624, Bairns of Colonel Henderſon contra Murray; 
i 40 31 1666, Gray contra Gordon, obſerved by Dirletoun. And albeit the 
;Citarion upon the Adjudication was before the Term, the Day of Compearance 
Was after. Therefore the Bond was certainly heretable at the obtaining of the 
= Decreet of Adjudication. JFF 
VNeplied for Torrence. There is no Ground in Law or Cuſtom for a Diſtinction 
betwixt heretable and moveable Bonds as to the Effect of Succeſſion, and as to 
tue Effect of Creditors Diligence: For its certain that all Bonds whereupon 
Infeftment hath not followed are moveable before the Term of Payment, or 
—  *Efirſt Terms Payment of Annualrent, qzoad Creaitorem. 2. As to the Caſe of 
. Colonel Henderſon's Bairus contra Murray, January 8 1624, the ſame reſpects 
-  Zonly the Terms Annualrent of the Sum falling due after the Creditors Death, 
_ "here there had been Infeftment on the Bond before: For elſe there had been 
no Controverſie, ſeing the current Term's Annualrent is certainly moveable; 
And in the Deciſion Gray contra Gordon, the Bond did only bear Annualrent 
after the Term, which was caſt at the Diſtance of ſome Years fm the Date, 
and the Creditor's Deceaſe, and was found to be heretable in Favours of an 
— :Afgny, againſt the Fisk and Donatar of Eſcheat who is odious. 2. The 
Act of Parliament 1661, whereby Debts not ſecured, by Infeftmient may be 
either arreſted or appriſed, is not to the Purpoſe, for it doth expreſly preſuppoſe 
RX an heretable Subject which in former Times was not arreſtable, and allows 
ie fame to be arreſted now. Without prejudice to theſe that have a Mind 
do compriſe the ſame in a habile Way; v:z. After they are become heretable 
by clapſing of Terms, 3. The whole Proceſs and Decreet of Adjudication mult 
derive its Force and Virtue from the Summons and Citation, which is rim 
Altus Judicii: Tn ſo much that if the Subject was not heretable or adjudgeable 
then, the Summons and Citation were null and the Decreet following thereon 
LV inhabile and incompetent; according to the Rule of Law, Quod ab initio vi- 
öwéLoſum eſt tracta temporis non convaleſcit. Therefore Arreftment uſed by 
Lorrence while the Subject was affectable by no other Diligence, followed with 
legal and formal Decreet of Forthcoming, muſt undoubcedly be preferred to 
ns, WS Pardovan's 
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Pardovan's Adjudication, upon a Citation when the Subject was incapable to 
be affected by ſuch a Diligence. Ges ye OO ore 
Ihe Lords conſidering that by the 51 AQ Parliament 1661, heretable Sums 
before Infeftment actually taken, were capable either of Arreſtment or Adjudi- 
cation; and that it was the Intereſt of Creditors to have as many ways as Law 
can allow to affect their Debtors Eſtates : Therefore they avs the heretable 
Bond adjudgeable before the Term of Payment, as well as arreſtable. Ip 
Alledged for Torrence. That he ought to be preferred on his Arreſtment, 
tho? poſterior to the Citation in the Adjudication. Becauſe, Citations pro- 
ceeding upon blank Summons's clear nothing ot the Purſuer's Deſign, and put 
no Reſtraint upon the Receiver; all their Effect being only to render tje 
Subject litigious: Whereas Diligence of Arreſtment, how ſoon laid on, is a 
Nexus realis, the Copy bears expreſly the Uſer's Intention, and puts the Re. 
ceiver in mala fide to diſpoſe of the Subject affected. So that the Act of Parlia- 
ment 1672, declaring Citations of Adjudication equivalent to a Compriſing 
clothed with Infeftment, is only underſtood to take Effect in a Competition 
with voluntary Rights, and not to prejudge legal .Diligence, ſuch as Arreſt- 
ment; Newtoun Deciſ. 1. February 1684, Competition betwixt Anderſon RX 
and Crichtoun. For if a Summons of Adjudication were a Diligence of that 
Nature and Efficacy to draw back the ſubſequent Decreet to it's Date, an 
Adjudger would have Right to all the Fruits, Acceſſions and Profits from the 
Citation, whereas the Decreet carries only Right to theſe from the Date on't; 
and is but effectual from that Time as to the Benefit of Year and Day, and 
coming in pari paſſu with the firſt effectual Adjudication. Arreſtment on the 
other Hand doth fo fix the Subject on't, as the Decreet of Forthcoming is al.. 
ways effectual, and carries the Profits and Conſequences from the Time of the 7 
Arreſtment, whereby the Property ſeems to be tranſmitted. For the Deſign 7 
of a Forthcoming is not ſe much to complete the Right acquired by Arreſt. ** 
ment, as tor declaring that the Arreſter hath not paſt from his Diligence, and 
for certiorating the Debtor in whoſe Hands the Arreſtment was uſed, and to 
lay the Foundation of Diligence againſt him, Yea, an Arreſtment uſed before 7 
the Term of Payment hath been preferred to an Appriſing obtained before, 
and completed by Infeftment after the Term before the Decreet of Forth- 
coming; FJaly 2. 1667, Litſter contra Aiton and Sleich, Where it might 
have been pleaded that the Appriſer had the firſt complete Diligence, and the 
Aͤrreſter had no Benefit of the Priority; both Arreſtment and Appriſing being 
before the Term of Payment: But yet the Decreet of Forthcoming was 
drawn back to the Date of the Arreſtment, and preferred to the interveening 
complete Diligence by Appriſing and Infeftment. So that the common Bro- 
card of prior tempore potior jure, and of the firſt inchoat and firſt complete Dili- 
Fences are not to be mentioned here: For theſe take only Place in Competition 
of Diligences of the ſame Kind that are effectually completed after the ſame 
Manner. 2. As Torresce's Decreet muſt for the Reaſons foreſaid be conſidered 
in Law as of the ſame Date with the Arreſtment, and therefore prior to the 
Decreet of Adjudication : So he was iz curſu diligentiæ from the laying on 
of his Arreſtment, and per eum non ſtetit that his Decreet of Forthcoming was 
not obtained before the other's Adjudication ; and if the Courſe his Forth- 
coming required, took up more Time than Pardovan's Adjudication ; that 
that ought not to prejudge him a lawful Creditor who was never iz Mora. 1 
__ Anſwered for Pardovan, The Citation upon the Adjudication is a Diligence 
affecting the Subject as really, as Arreſtment doth that which is arreſted. And 
an Execution of Arreſtment is as general arreſting all Sums of Mony or Goods 
in ſuch a Perſon's Hands due or belonging to the Arreſter's Debtor, for ſatisfying Wi 
the Debt which was the Ground of the Arreſtment. The Notion that Arreſtment 
lays on a nexus reals, has no Foundation in our Law, and the n ls 
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ber where nor by whom due, and differs ſomething from a Denunciation of 
= Appricing. The Nexus realis of an Arreſtment is not carried ſo high, as to be 
ke a real Infeſtment upon Lands, but is only pleaded as a Piece of Diligence 
= - effeQual to draw back the Decreet of Forthcoming to the Date on't, tanquam 
Ada ſuam Cauſam; which Effect a Summons of Adjudication hath not. Tho” a 
TCreditor might poind without regard to a prior Arreſtment, that doth not 
weaken the Nexus, as to the other Effect in a Competition with an Adjudicati- . 
Aon: But only argues that Poinding isa Diligence ofa diſtin Nature from both; 
being a Decreet and preſent Execution at the ſame Time, whereby the Subject 
arreſted is taken away that it cannot be made Forthcoming. But where the 
Subject continues extant in the Debtor's Hand, it muſt be made Forthcoming 
= Fur omni Canſa from the Date of the Arreſtment : And ifa ſecond Arreſter be 
* 1 to the firſt, it is becauſe the firſt hath been negligent; which cannot 
pe charg'd upon Torrence. Nor is his Arreſtment looſable upon Caution: And 
itfit were, then Caution comes in Place of the Subject as an Equivalent. Ar- 
reſtment muſt be renewed upon the Death of the Perſon in whoſe Hands it 
Was uſed, that the Arreſter may not want a Party; and as there is no Repre- 
(ſentation in Succeſſion to Moveables ; fo they are not ſo Permanent as to 
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continue affected by Diligence, commenced againſt a Predeceſſor. 2. There 
is no imaginable Diſparity betwixt the preſent Caſe, and that of the cited 
Deciſion 1684. Tis true the Maills and Duties were arreſted, and here a 
Sum of Money: But that Difference was not the Ratio decidendi, nor had any 
Influence upon the Deciſion, which plainly expreſſeth that Citations can only 
hurt voluntary Rights; And there is no Speciality as to one Subject of Arreſt- 
ment, more than another. n 000100 
The Lords finding Pardovan's inchoate Diligence by citing on his Adjudica- 
tion to be prior to Torrence's A rreſtment, and the conſummated Diligence by De- 
creet of Adjudication alſo prior to the Decreet of Furthcoming: They prefer- 
red the Adjudication. )) 

A third Ground of Preference inſiſted on by Torrence was, That beſides his 
Arreſtmeat he had alſo the firſt Decreet of Adjudication, which was a complete 
Diligence finally denuding the Debtor, and excluding all ſubſequent Adjudgers; 
the Subject adjudged being a liquid Bond never clothed with Infeftment: 
And therefore Pardovan's Adjudication, tho' within Year and Day, could not 
come in pari paſſu. Becauſe, The Act of Parliament 1661 doth only relate to 
Compriſings or Adjudications of Subjects whereupon Infeftment hath followed; 
that is, Adjudications which want to be completed by Infeftrment. For an 
effectual Compriſing being there ſtated, as the Rule and Meaſure of Preference, 
that determines who ſhould come in pari paſſu- Where that Standart is not 


found, the Law cannot take Place. 2. As Torrence is founded in the preciſe 3 : 
Words of the Statute, which reſpects only Compriſings whereupon Infetrment 


| followed, or the Superior was charged: He is alſo founded in the Analogy of 
Law, which conſiders Adjudications as legal Diſpoſitions. For as a voluntary 
Diſpoſition would have carried. the Subject in Controverſie, and made a com- 


plete Right, without Neceſſity of Infeftment: A legal Diſpoſition will more 


certainly do it. „ HITS -£: UID ES ITS Th o 
Anſwered for Pardovan. To ſingle out one Inſtance in a Law to exemplify 
and illuſtrate the ſame, and make that Inſtance to influence the whole againſt 
the main Deſign and expreſs Terms, doth contradict common Reaſon, and 
the known Rules of Interpretation. Now that all Adjudications-led with- 
in Year and Day ſhould come in pari paſſu, is clear both from the expreſs 
Words of the Statute 1661, while it ſpeaks of Compriſings effectual by Infeſt- 
ment or other ways, and from the Reaſon and Narrative on't. And if it 
were not fo, the Deſign of the Act, which is calculated to introduce Equality 


as much as poſſible among Creditors, would moſtly be eluded: For a Perſon. 


better acquainted with his Debtor's Circumſtances, or nearer the Place where 
he reſides, ſhould prevent and hinder the other Creditors of the Benefit of 
affecting the common Debtors Means by an Accident, that cannot be attri- 


buted to them. And to allow. this becauſe: forſooth their Debror has not 


taken Infeſtment on his Right, is not only againſt the common Principle of ; . 


Law, but would give Occaſion to Debtors to prefer what Creditors they 
| pleaſe. 2. That the Act is to be underſtood of all Rights adjudgeable, as well 
as thoſe whereupon Infeftment follow, is not only clear from the plain and 
general Words of, I 4 Statute and Ordained, That all Compri ſings, & c. But 
al ſo from the particular Word Eſtate made uſe of to ſigniſie the Subject affec- 
table, which comprehends Diſpoſitions, heretable Bonds, and other Rights 
adjudgeable, whereupon no Infeſtment has followed. 3. The Exception in 
the Act of Ground-Annuals, and other Debita Fundi, confirms the Rule as to 
all other Caſes not excepted. 4. The effectual Compriſing by Infeſtment is 
expreſſed Exempli Cauſa, and there was alfa. this Reaſon for naming it rather 

than any other, That ſince poſterior Apprifings within-Year and Day of him 
who wared out his Mony in ſecuring his Right by Infeftment were brought in 


cgquall) 


| 79 5 8 7 \ 


"EE 
* 


as 
WA 
4 * 
* 
1 8 
* 
os — 4 
A. 
* 
p 


- 


Pences as a ſort 


e wich bim, it was juſtly ordered, That they ſhould pay him his Ex- 
\ oF ; of Recompence. | | | 
ad correctory one; is clear, Caſus omiſſus habetur pro omiſſo, and the Act is not 
o be extended to Caſes not expreſſed, by virtue of Arguments drawn from 
Ihe Narrative, and imaginary View or Reaſon of it. For is it not rational 
J ſuppoſe, That the Legiſlators were not fo liable as we to miſtake the Rea. 
n and View of the Law ? *Twas juſt upon this Ground, that the Lords of 


Econ refuſed to extend againſt Adjudgers the Act of Parliament ordaining 


"TIX Year's Rent to be paid to the Superior by Compriſers, till a new Law was 
made for it, albeit the Thing was equally Reaſonable in both Caſes : In regard 

the 47 6, Parl. 23, Ja. 6, Anent Compriſings, allowed the Compoſition of a 
Fear's Duty to the Superior, and the ſubſequent Act concerning Adjudications 
ade no Mention of it. 2. As to the Exception of Ground Annuals, Infeft- 
ents of Annualrent, and other Debita Fundi, The Brocard, Exceptio firmat 
; 1 degulam in caſibus non Except, holds good, but Pardovan miſapplies it. For 


ere the Rule is only concerning Appriſings whereupon Infeftment needed to 


now for denuding the Debtor; and the Exception of Debita Fundi doth in- 
deed confirm that Rule as to all other Appriſings that behoove to be compleat- 
Rd by Infeftment. But Torrence's Adjudication is a compleat Diligence without: 


Neleteſſity of either Infeftment or Charge againſt the Superior; and fo is not to 


= be conſidered as the firft effectual Adjudger in the Senſe of the Act of Parlia- 
ment, to the Effect of others coming in par paſſe with him, but muſtcarry the 


EE, hole Subject adjudged, and the other Adjudgers have only Right to the Re- 


pvVerſion of his Adjudication, and to redeem upon Payment. 

The Lords found, That the Clauſe of the Act 62. Parliament 1661, being 
general, comprehending all Appriſers and Adjudgers within Year and Day, 
= Pardovan and Torrence ſhould come in par: paſſe. Os Or 
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June 27, 1705. James Steuart Merchant in Dunkeld, ainſt Mary Baillie 
Lad Strowan, and Duncan Robertſon her Son. . 5 


. Ames Stenart charged Mary Baillie and Duncan Robertſon her Son, for 280 


Ne N 
5 2 1 


They ſuſpended and afterwards raiſed Reduction, and the Suſpenſion coming 


Ppenders repeated their Reduction at the diſcu 
uced or turned into a Libel, the Charger might cr 
Pay to prove his Libel : 

Reduction and prevailed 


. 
* 


Who was called as a Defender in the Redu 
1 _— But if he have a Mind to purſue, he ought to raiſe a new Summons; 
= inſiſt therein in common Form; Eſpecially conſidering, That he was not 


Bu ar] in the Libel upon which the Decreet of Reduction proceeded. .._ 
== 25:4. There is a great Difference betwixt a ſimple Reduction of a De- 
ect wherein the Obtainer of the Decreet is only Defender; and a 778 


4 8 h 
Picſons of the Lords of Seton, &c. 1705, 17 
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Replhed for Torrence. Where the ſtatutory Part of an AQ, eſpecially a new 


Pound contained in a Decreet obtained before the Commiſſar of Daxkeld. 


i before one Lord, and the Reduction before another: The Lords ordained 
me Suſpenſion to be diſcuſſed before the Ordinary in the Reduction. Becauſe 


Anſwered, Had the Charger inſiſted to diſcuſs the Suſpenſion, and the Suſ- 
fling, and the Decreet been re- 
crave tanquam in Libello a 
But the Lady and her Son having inſiſted in their 
it were contrary to Law and Form to allow him 
tion, to turn Purſuer in the ſame 
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18 DA Journal of the Seffion; containing 
under Suſpenſion and Reduction, which is James Steuart's Caſe, where he the 
Obtainer of the Decreet being Charger, has Intereſt to diſcuſs the Suſpenſion 
wherein the Reduction is but repeated by way of Defence. And *tis of no Mo. 
ment whether the Suſpenſion be remitted to the Ordinary of the ReduRion 
or the Reduction to the Ordinary in the Suſpenſion; ſince all is alike intire Th 


the Parties in both Caſes. - 
The Lords found the Decreet ſhould be turned into a Libel, and remitted 


the Cauſe to an Ordinary. 
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June 28, 1705. Sir Andrew Kennedy Conſervator, againſt William Gordon 
Merchant. 1 1 9 . 


8 TR Andrew Kenneay having purſued Wiliam Gordon before the Judge 


of Admirality for Sums of Money which he alledged was ſpent by him, | 


his Son and Servants, at the Hague, and other Places in Holland, in defending 


William Gordon in a Plea betwixt him and his Wife a Dutch Woman: A Bill #8 


e 


of Advocation was expede, and coming in to be diſcuſſed before the Lords, this 


Reaſon was proponed, That the Cauſe was not Maritim, and therefore not 


competent to be judged by the Admiral. 


Anſwered for the Purſuer. He being a foreign Miniſter, and the Defender 
a Factor Abroad, where the Mony purſued was expended at his Deſire and 
Order, and ſo a foreign Debt; the Admiral was moſt competent to decide 3 


therein. For it was found in the Caſe of Van Rixel and his Factor againſt WW 


niſance, 


_ Black, That a foreign Bill of Exchange fell properly within the Admiral's Cog. Bm 


Rephhed for the Defender. No Cauſe can be called Maritim, except what 
relates to Vendition or Fraighting of Ships, Differences betwixt Maſters and 


Seamen, Maſters and Owners, Maſters aud Fraighters, Bills of Bottomry, 


and the like, in the Terms of the Att of Parliament 1681. Therefore to pre- 
tend that a foreign Debt is a Maritim Cauſe, is a Jeſt. As for the cited De- 
ciſion, it has certainly concerned a Bill of Bottomry, and not a Bill of Ex- 
%%% OS os 33 T Ts, 

Daplyed for the Purſuer, That he (who is in Effect general Factor for the 
Royal Burrows, and the Preſervation of Trade) had in Diſcharge of his Com- 


' miſſion from Gordon, been put to ſeveral neceſſary Voyages at Sea, in order 
to exeem him from the Dutch Turifdiction, when he was at the Point of being 
run down by the Eviction and Seizure of all his Effects, Bills, Compt-books, 


&c. And thereſore an Action for refounding Expences and repairing Damages 


by ſuch an Imployment relating to Trade, is preciſely in the Terms of the At 


of Parliament. 3 


The Lords found the Caſenot Maritim, and therefore advocated the Cauẽ 


in Jure. Tn 
Eodem die. George Sutie againſt Barbara Roſs. 5 5 


Cf YEvrge Sutie and Barbara Roſs having arreſted in one Day, and the lat- 
ter having purſued her Furthcoming before the Commiſſars, and the for- 
mer before the Lords: Satie craved Preference in reſpect he offered to prove 
his Copy of Arreſtment was given ſome Hours before the others, and he tabled 
his Arreſtment before an unqueſtionable Juriſdiction, whereas Miſtreſs Ro 
had purſued before the Commiſſars, who were not Judges competent in Acti- 
ons of Furthcoming. wet „„ 
Anſwered for Barbara Roſs. Where there is a Concourſe of Diligences in one 
Day, and the Executions mention not the particular Hours when they were 
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are uſually brou ht in pars paſſu : -For Witneſſes may be apt to 
muy the Hour, 55 therefore my Lord Stair requires the Diffe- 


b J "ce e bree Hours at leaſt. As to the Competency of the Commiſſars, the 
me is ſub judice not yet cm STS; 
ne Lords brought in the two Arreſters pari paſſu. 8 


. 


2 
39 * 
Wa 


ee 9, 1705. Mr. James Chappel Merchant in London, and John Chriſtie 


Writer in Edinburgh his Factor, againſt Major Guydet. 


FX the Action at the Inſtance of Mr. James Charpel and his Factor; againſt 


Major Belch4zar Guydet, for Payment df 400 Pound Sterling, contained in 


F Ticket; It was alledged for the Defender, That the Ticket was extinguiſh- 


4 and taken away by a ſubſequent Diſcharge arid Receipt of 50 Pound Sterling 
ranted to him by the Creditor, in full of al Demands betwixt them. 


Anſwered for the Purſuer. The general Clauſe of all Demands is not to be 


| tended to greater Sums than the 30 Pound ſpecially mentioned in the Diſ- 
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IN ather's Teſtament by her Brother Archibal 


Tarſon contra the Laird of Ardkinglaſs. 
The Lords found the Diſcharge being in fall o 
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WR Exccutrix 344 Creditrix to him ad omi 
Debt due to him by Sir James Cockbuin, 


Sharge, which the Parties are not ſuppoſed to have had under their Conſide- 


tion: But can only take Effect as to Sums of equal or inferior Value. 


EReplyed. The general Clauſe in the Diſcharge of al Demands, muſt com- 
prehend the 400 Pound; , Becauſe, Qui omne dicit, nihil excipit, and there is 
8 thing more ordinary in a Diſcharge, than to ſubjoin to certain particulat 
Debts a general Clauſe, of all that the Granter can a5k of the other Party any 
anner of Way: And by ſuch a Clauſe all Debts whatſoever are underſtood td 


diſcharged; tho greater than theſe ſpecially expreſt: February 24, 1635, 


all Demands, extended to the 


300 Pound Ticket. The Reaſon was; Becauſe both Debts were of the ſame 
Nature. r . r 


A 
> 


8 


Eodem die. Patrick Archibald Merchant in Leith, againſt George Lawſon 


| late Treaſurer of Edinburgh. 7 = 


A N the Action at the Inſtance of Patrick Archibald againſt, George Lawſon, 


the Lords found the tranſporting of a Perſon's Cheſts or Trunks after his 


jeath, from the Place where he died, to the Defender's Houſe, relevant to 
Per vitious Intromiſſion againſt him; and that the inventaring and rouping of 
de Goods by virtue of a poſterior Warrant from a Magiſtrate ( tho? before 
= commencing of the Purſuer's Proceſs) did not purge the Vitioſity. Albeit a 
— Hubſequent Confirmation prior to the Citation at the Purſuer's Inſtance would 
eee purged the former Intromiffion nn 


” * 
* 


aid bis Chilaren, againſt George Lockhirt f 
Carnwath, and the other Creditors of Cockburn, © © © 8e eee 


5 2 TY! ; - 52 5 40/44 a6 i „ ' I s 92 R 7 75 1 2 * 8 
 Achel 2 Spouſe to Charles Jackſon, having a Bond of Provifion for 

4000 Merks from David Wilkie her Father, obtained her ſelf decern- 
, and tock out a Licence to purſue 

omitted in the Confirmation of the 


d the principal Executor. The Pu- 


N 


is. 


James Cockbarn's other Creditors. . _ | 
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neareſt of Kin to her, and alſo Executors qua Creditors ad omiſſa to David 
Walkie their Grand father; and having got Licence to purſue, inſiſted in the 
Proceſs commenced at their Mother's Inſtance againſt Sir James Coctburn, and 
at length obtained a Decreet, and confirmed the Sum decerned before Ex. 

tract. Upon which Decreet an Adjudication | being led againſt Sir Fames 
Cobkbaru's Eſtate, and founded on in the Ranking of his Creditors : The Lords 
found, That Rachel Wilkie, who, as Executrix decerned to her Father, com. 
menced the Proceſs againſt the common Debtor by virtue of aLicence, apd 
uſed Diligence by Inhibition upon the Dependence, dying before Decreet' or 


Confirmation, the Inhibition fell, and the Decreet and Confirmation at the 


Childrens Inſtance as neareſt of Kin to her, and Executors Creditors to their 


Grand-father with the Adjudication thereon, could not ſupply the Defect 


to make the Inhibition ſubſiſt in their Favours, in a Competition with Sir 


. 
% 


of all concerned: And is obliged upon that Account to Confirm before Sen- 


ſuch are daily renewed when the Time is out, without falling of the Proceſs. 


I 2 ; | 4 *. . « 
on't, Whether to the ſame or ſome: other Perſon, cannot revive it. But then 


£ 
1 
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Agaig, the Licence in Queſtion is upon the Matter renewed to the ſame Paity: 


Rach 


* 


Principles of Juſtice, Cuſtom of other Nations and the Analogy of our Law 
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bus, bur actually confirme þ Executors, and ſo in the Senſe of Law, 5 n of ; 
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Party's acting in his own Name, and for his own 
to. theſe having Intereſt in the Subject. And if 
atativus will have ſuch Effects in Law, much more, ought a 
ed and ſuſtained by Authority : For Titulus putativus never goes 
; aw than to excuſe, or afford bonam fidem, and cannot make any 
ed or Right to ſubſiſt. The true Reaſon why the Deeds of Parties acting 
Vitulo putat ivo, are ſuſtained, is, Becauſe of the Rights and Intereſts o 
thers therein. 80 Actions and Decreets at the Inſtance of the Laird of Swin- 
=... as Donator to the Eſtate of Lauderdale were found to ſtand, becauſe 
ie Earl of Lauderdale's Right Was the immediate productive Cauſe of theſe 
EXDceds. And the Jus per ſequendi in this Caſe was David Wilkie s Right, which | 
EEE» albeit Rachel be dead. Nay further, Seing an Interruption at the In- 


I che! Wilkie's Proceſs and Inhibition ſhould —_ WG.» CE 
. reſped it was Anſwer d, 1. A Licence is a mere perſonal and limited 
eermiſſion founded. upon a Decreet Dative, and proſecuted, Pericalo Impetran- 
Therefore the Perſon licenſed dying ante Sententiam, the Decreet Dative, 
ccence, and perſonal Inhibition, all evaniſh and die with her. Becauſe, 


44 
"x 
q 


ey could never take Effect but by a Sentence. Tis vain to ſay that Rachel's 


Children, her neareſt of Kin have both the Right of Blood and Title of 


8 


eertain Time renewed again in her own Perſon, after elapſing there- 


yy Coafirmation in their Perſon when they firſt took a Licence, but were 
7 ebe decerned Executors 444 Creditors to their Grand father, and there- 


Ay 
2 
* 


i 


Place of their Mother's Decreet and Licence which evaniſhed with all that 
pollowed upon it. Whereas a Licence to a limited Time-after expiring there- 


fis renewed to the Obtainer upon the Foot of the ſame Decreet Dative: 


not tranſmittable. A Licence is indeed a Title to purſue, but gives no Right 


lf and others, for recovering their common Debtor's Effects, is not parallel 


W evaniſh. For when a Factor purſues upon his Commiſſion 344 Factor, 


Place: Whereas an Executor's Licence doth laſt only zſque ad Sententiam, 
20 | . 
Pybere a Licence is given to a Procurator-fiſcal, if he die, the next Procurator- 


Wh. 
1 
N 3 2 


ical may inſiſt on the fame Licence: Becauſe the Licence in that Caſe is 


$4 at he Procurator-fiſcal take out a Licence and die, both his Surrogation and Licence 
ie with him, and there muſt be a new Surrogate. Beſides, Rachel Wilkie was de- 


Eo gate: Sp theDecreet i» foroin the Perſon of the Children, before they were con- 

"4 Armed Executors to their Mother, was tundamentally null, and not ſuppliable 

1 by the Regulations. 3. He who acts upon a Titulus put 
E111 of Rights reduced upon 01d Tahibicions, or in 
tbc Cafe of a Co-heie ſtruck out by the Appearance of the more righteous Heir. 


. 


M 


ww ance. of an Executor would ſubſiſt; No folid Difference can be aſſigned why 


eredit, and ſo being eadem Perſona with her, might have got her Li- 
eeace renewed, as ſhe her ſelf might have got a Licence limited to 4 


et. For here the Children had not their Mother's Right of Credit ſettled | 


on took out a Licence; which was a new Decerniture, and a Licence in 


nd if Rachel's Decreet Dative died with her ſelf, as no doubt it did, her 
Licence died alſo: For how can a Licence tranſmit, if the Decreet Dative be 


wo the Executry, nor ſo much as to obtain a Decreet for it, without Confir- 
nation. The Caſe of a Factor appointed by the Lords to do Diligence for him 


ich the Point under Debate, unleſs ſuch a Factor's Power to purſue, bear the 
Peſtriction and Quality of Excludendo Sententiam; and then, if he happen'd 
die, any Purſuit commenced by him, or Inhibition thereon would certain- 
hat Commiſſion not being limited, another Factor may be appointed in his 


5 70 "I I 34 \& 'Y +> "23 90903 LESS ot; | | | . "RS. þ 3 ; 2 . 
aa if he die before Sentence, it falls with all that followed upon it. 2. 
ven to an Office, which dies not. But if one Who is ſurrogated in Place of 
erned Executor Dative at the Procurator-fiſcaPs Inſtance, and was not his Sur- 


ins *<82cy00s.; 3. He who, acts upon a Hale patativus acquires the 
Subject, and bis Right ſtands for à Time, tho it be afterward reduced or de- 
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Lands, during that Time. 


makes a Res Fudicata. 
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putativam meliorates the Subject, all muſt ſtand When it returns to the true 
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Proprietar: tho nothing that is done to his Prejudice will be effectual againſt 


him. But what is all this to an Executor dative having a Licen@ expreſly 


limited to a Time, or ad Sententiam, whoſe Title is not tranſmiſſable, and 
' Whoſe Proceediogs thereon are Periculo Impetrantis. It's not to the Purpoſe to 


alledge, That the Diligence of a Perſon licenſed will make an Interruption 
without confirming: For every inchoated Diligence tho never perfected, nor 
taking Effect, ſerves as an Interruption ; Becauſe in that Caſe Law requires 
only ſome Document that the Action pretended to be purſued was not ne- 


33 o 
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Eodem Die. Sir William Keith of Ludquhairn, againſt John Sinclair of 


Diren. 


/ * 


1620, was Infeft upon à Precept of Clare conſtat, as Heir to John Reith 
his Father in the Lands of Half Scotland and Harland, having raiſed an Acti. 
on of Mails and Duties againſt John Sinclair of Diren: The. Defender found- 
ed upon a Right to theſe Lands flowing from E/:zabe#þ Reith Siſter to Hugh 
the Purſuer's Author, who was likeways Infeft upon a Precept of Clare conſt at 
as Heir to John the Father paſſing by the Brother, which was alledged to be 
preferable to the Right granted by the Brother; In regard his Seafin was 


never regiſtrated, and the Defender had been near 30 Years in Poſſeſſion. 


Anſwered for the Purſuer. Elizabeth could not be entred Heir to her Fa- 


ther as dying laft veſt and ſeaſed, when Hugh her Brother ſtood truly laſt 
Infeft, tho his Seaſin was not regiſtrated : Since an unregiſtrated Seaſin is de- 


clared by Act of Parliament to be good againſt the Granter's Repreſentatives, 


The Lords preferr'd Ladquhairn's Right; and found the Defender liable 


for the Rents ſince Citation, with Allowance of publick Burdens paid for the 


July 3, 1705. John Dickſon of Hartrie contra Alexander Miln of Caridden. 


IN the Action at the Inſtance of Dickſon of Hartrie, againſt Alexander Mil, 


of Carriaden, an Alledgeance of Res Judicata being proponed by the De- 


fender, who could nat produce the extracted Decreet, but only the whole 
Warrants thereof: It was alledged for the Purſuer, That albeit ſuch a De- 
creet could now be extracted from theſe Warrants, no Extract being pro- 
| duced, it ſtands in the Terms of a naked Interloquitor, and the Matter may 


be reconſidered ; which is never denied to any Party applying upon new 
Grounds before extracting ; For nothing but à L Greet already Extracted 


/ "PR SES 
3 


Anſvered. For proving the Decreet to have been extracted, The Defender 
adduceth an Atteſtation under the Hand of the Keeper of the Minute Book, 


that the Dues were payed, which is never done till after Extracting, and the 
Reſponde- Booł in the Clerks Chamber, where the Decreet is again ſet down 
28 Extracted, and ſo marked by the Extracter. Now no Decreet is Inſert 
in the Repponde. Boot, until it be ſigned by the Clerk; That Book being the 


Rule of Compting for the Clerks Dues. 


* 


Kephed. The Evidences and Inſtructions produced, do not prove that the 
Decreet founded on was Extracted. For no ſuch Decreet.is. found booked. 


Tis true the Reſporde-Book mentions a Decreet betwixt Parties of the like 


Surnames, but n conſtat that the Parties were the ſame, And albeit that 


/ 


"YIr William Keith as deriving Right from Hugh Reith, who in the Year © 
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= Deciſions of the Lords of 8 ion, &c. 1705. 2 5 ; 


* 


ere cleared, yet the Preſumption from thence is but weak : For Detreets 
n the Re/ponde. Bool, whereof the Dues are paid, are many e 
nd recalled, and ſometimes never taken out. Nay further, It appears rom 
he Records of Decreets pronounced about that Time, that the Decreet found- 
ad on was never booked. And tho? ſuch a Decreet had been given out and 
WE.ccated, it might have intrinſick N ullities, it might have been recalled, it 
night have been paid for, lying in the Clerk's Hands, and never ſigned, nor 
anken out. And to allow the marking of a Decreet by a Servant without any 
bublick Authority for the Clerk's private Uſe and Conveniency to ſupply or 


pake up the Tenor of a formal Writ is a Stretch and Abſurdity to be ex- 


9 0 ploded. hy TO Pr NT LC OT VR; . | 34 
0 Daplyed. It cannot be inferred that the Decreet was never extracted from 


03 


not being booked, ſeing many Decreets at that Time were never booked, 
or the Warrants carried to the laigh Parliament Houſe, which was not fo 


; 1 Irdioary 27 Years ago, as now; and yet Extracts have been taken out conform 


11 ſuch old Warrants as are yet in the Clerks Hands. Now will any Man 
amenrt Houſe, ſhould ſo prejudge one that hath loſt his firft Extract, that he 
eannot take out a ſecond at any Time. gs 


and allowed Parties to be heard iz Cauſa, 


july 4, 1705. The Lord and Lady Pitmedden, againſt George Monro of 


Iymlair. 


HE Lady Pitmedden as Executrix to Mr. William Lauder her Father, and 
her Husband for his Intereſt, having purſued George Monro of Lymlair 


PVetender that the Bond was preſcribed, no Diligence being done thereon for 
he Space of more than 4o Years. 2 
mating their Claim upon the Bond by a Miſſive to the Defender, as the Defen- 
er's Letter of Anſwer bears, wherein he craved ſome Time to ſearch out 


Pot to obtrude Preſcription upon the 40 Years expiring medto tempore. Eſpecidlly 
ing he promiſed by that Letter to do juſt Things; and by another Letter 
ritten to the Purſuer after elapſing of the 40 Years deſired a Communin 


=== And compting was ſuſtained to interrupt Preſcription, Faly 2 1630, Herris 
pontra Scott. 5 | 3 J 


eegative Preſcription of Exoneration from perſonal Obligement ſhould be in- 


7 


5 9 ath no Contingency with the Interruption of Preſcription of 46 Vears; but 


ccompts by Witneſſes. 2. Interruption of Preſcription by a Letter is a No- 


b n except in the Sovereign's Caſe which is allowed by an Act of Sederant. 
St 


air Inſtit. Lib. 2. Tit. 12. 4. 27. and even then the Letter requires Publica= 
on at the Market Croſs of the proper. Juriſdiction where the intereſſed Party 
Wives, 30 March 1630, The Ring and Earl of Monteith contra 
. Non relevat that the D 


be 3 . ? a . i . | 
erer crav'd Time unleſs he had acknowledged this Debt, and crav'd Time 


to 


y that the not booking, or not tranſmitting theſe Warrants to the low Par- 


hs 
The Lords found no ſufficient Probation that there was a Decreet extracted, 


; r his Father's Debt by Bond upon the paſſive Titles: It was alledged for the 
EFephed for the Purſuers. That they had interrupted Preſcription by inti⸗ 


atters, and adviſe with his Friends ; and that being indulged him, he ought 


pon the Matter, without mentioning the Defence of Preſcription. Now —_ 5 
muning by Letters is more than if they had ſtated Accompts about the Debt: 
955 : = Daplyed for the Defender, ae to the 29 Act, 5 Parliament Ja. $: The 


errupted by legal Diligence or a Bond of Corroboration ; 27 November 1620; 
= Lauder contra L. Colinſſie. As to the Deciſion betwixt Herri and Scott, it 


elates only to the Triennial Preſcription of the modus probandi of Merchant 


etender upon the Alarm given him by my Lord's 


| i 
7 7. 
— 


24 J Journal of the Seſſion; containing 


to take Courſe with it, which would have been an Interruption by way of 
Corroboration or renewed Obligement. But on the contrary the Anſwer bears 
that the Purſuers Claim was altogether a Myſtery to him, and conſequently 
his demanding Time to be cleared therein was rather a perſiſting in the Denial 
of it, than any Thing like to Homologation. And the Defender's uſing a 
Point of legal Defence cannot paſs under the Conſtruction of a Step of unjuſt 
Dealing. So that if the Purſuer through his own Remiſſneſs hath ſuffered Pre. 
ſcription to run out, ſibi imputet, he hath himſelf only to blame for it. 4. Eſto 
the Defender had known of the Defence of Preſcription competent to him at 
the Time of his writing the laſt Letter, as he did not, his craving a new Oppor- 
tunity to Commune can never be eſteem'd a Renunciation of that Defence: 
Seing the firſt Word ofthe Communing upon Sight of the Purſuers Claim might 
have juſtly been, That the ſame was preſcribed. „„ 
The Lords found the Bond preſcribed, and repelled the Ground of Inter- 
ruption as not legal. 3 | 


— 


. 


7 


July 5, 1705. Anthony and Zerobabel Haigues elder and younger of Bemmer- "IJ 
fide, againſt Mr. Thomas Halyburton of Newmains, and Margaret 


Rutherfoord His Mother. 


® + * 


with James Halyburton Heretor of the Abbey Mill of Drybargh, aſtricted 
his Lands of Bemmerſide to the ſaid Mill till ſuch Time as there ſhould be a Mill 
built upon theſe Lands; which was not to be done till after the Death of 
the Parties Contracters; and all of them being now dead of a long Time; 
Anthony Haigue preſent Heretor of Bemmerſide and Zerobabe! his Son proceeded 


lately to the building of a Mill upon their Ground; but were ſtopp'd by a 2 
Suſpenſion at the Inſtance of Thomas Hatlybarton of Newmains preſent Heretor 


of the Mill of Drybargh. - j pg a oh. 

At the calling whereof Compearance was made for Margaret Rutherfoord the 
old Lady Newmains and a Liferent Seaſine produced, whereby ſhe ſtood Infeſt 
in the Mill of Dryhargh and aſtricted Multures and Sequels thereof. Upon 
Which it was contended that ſhe being by Virtue of that Infeftment upwards of 

7 Years in Poſſeſſion had the Benefit of a poſſeſſory Judgment; and her Po. 
ſeſſion could not he overturn'd ſummarly by building of a Mill within the 
Lands of Bemmerſide, but the Right of building ſhould be declared Via ordi- 


naria. 


tars of Lands, that they may not be put ſummarly to produce their Rights, and 
debate their Intereſts in poſſeſſory Actions, and not competent to Pretenders 

to Servitudes. 2. The Aſtriction in the foreſaid Contract of Marriage being 
conſtitute with that expreſs Quality, that the fame ſhould ceaſe upon Bem- 
mer ſide's building a Mill within his own Bounds: The Liferenter could not 
enjoy the Servitude but qualified as her Authors had it; and therefore could 
not ſtop the building. 4 


> 5 


feftment in the Mill and Thirlemultures, has eo 15% a poſſeſſory Privilege. And 
the Exception in the original Conſtitution of the Thirlage being never to this 
Hour declared, it cannot be ſummarly applied v4 facli in Prejudice of her 
Right and poſſeſſory Judgment. 1 * 
Ihe Lords found no poſſeſſory Judgment in the Perſon of the Lady; in 
Reſpect of the clear Quality of the Right. 5 


july 


Keplyed, The Lady Newmains being ſeven Years in Poſſeſſion upon 75 In- 


8 Haigue of Bemmerſide having in his Daughter's Contract of Marriage 


Anſwered. A poſſeſſory Judgment is a Privilege competent only to Proprie- 1 
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8 july 11 17060. My Lord Inverury, againſt James Gordon Merchant in 


9 4 Edinburgh. 


Pe TY n at the Inſtance of the Lord Inverury againſt James Gordon for 
1 Arg ee 1 Rect of Florence Wine ſold by him to the Purſuer, and 80 


nag Scots of Damage, upon this Head, that the Wine had run out through 

—— 1 ile ee of he Cask furniſhed by Gordon: John Linn Couper who 
YER Furnished the Cask was called for his Intereſt. And a conjunct Probation be- 
1 ing allowed to both Parties as to the Inſufficiency of the Cask, and it thereb y 


oed, partly, becauſe their Maſter who furnilhed the Cas 
ba mages upon the Event of its being proved inſufficient ; Partly, becauſethe 


Wine was loſt, and by whom the Cask was furniſhed, or agreed to be 
Faiſhed: James Gordon's Servant was received as a Witneſs for him cam Nota 
prove the Terms of the Bargain, and John Liun's Servants were allowed 


T 4 o to depone cam Nota for proving the Condition of the Casck 

XX Albeit it was alledged for the Purſuer, that Linn's Servants could not be re- 
£4 A their Maſter who furniſhed the Cask would be liable for 

themſelves might happen to be liable as intruſted by their Maſter in furniſh- 


4 


TOI ⁵⁵ 
In Reſpect it was anſwered for Gordon, That there is no Way to prove the 


42 f And if ſuch an Objection were ſu 


Zufficiency of any Cask but by the Perſon through whoſe Hands it comes; 
ck b atalded, no Merchant, Apothecary or Tradeſ- 


nen could ever prove their Accompts, and Delivery of Goods to their Cuſtom- 


ers or Imployers. Therefore Servants are frequently received as Witneſſes in 


Cauſes concerning their Maſters. | 


= July 13. x705: David Oliphant, again James Oliphant of Gask. 


I the Action of Aliment at the Inſtance of David Oliphant againſt Fame; 
I Oliphant of Gast. 85 by 8 e 8 oY 


m : 


aue Lords refuſed to ſuſtain Proceſs, becauſe the Summons required a Term 


to prove, and contained but one Diet. For Summons of Aliment not inſtantly 


Peerified, but requiring a Courſe of Probation ought to have two Diets: And 


Peceaſe did by her Bond of Corroboration as Tutrix fo 


pſpe late Act of Parliament allows only alimentary Actions to be ſummarly 
= Wſcuſs'd without diſpenſing in the leaſt with the Days of Citation, or the 
© Mumber of them 29 e 


P = Eodem Die. The Lady Semple, againſt the Lady Comiſtoun: 
HE Laird of Comiſtoun having granted to the Lady Semple an heretable 
Bond upon his Eſtate for 24000 Pound, the Granter's Lady after his 


1 f * 111 | r her Son oblige her ſelf 
RR" {onally for 3691 Pound of bygone Annualrents of the foreſaid principal 


the ſame Time got a 


ich the Payer was liable for Turorio Nomine. . 


+7 


o * . 


a 


34 ne ' 


8 _— L * 


A Journal of the Sefſion; containing 
Albeit it was alledged for the Charger, That the Payments ſhould be aſcribed 
in Satisfaction of the Sum and Annualrents which by the Backbond were to 
be pundtually paid, and the Suſpender was liable for as Tutrix to her Son; and 
could not be imputed to extinguiſh any Part of the Bond charged for: In re- 
gard the fame ſtood ſuſpended as to Execution for ſeven Years upon the Con- 
2 of punctual Payment of the Annualrents of all Sums due by her or her 
on to the Charger. For albeit a Debtor hath the Election to impute indefinite 
Payments to what Debt he will; yet that Election is reſtricted by J. 3. H. 1. F. 
de Solut, So that he cannot apply his Payment by Emulation in Prejudice of the 
_ Creditor to extinguiſh a principal Sum, while any Annualrents are due. All 
Payments being firſt aſcribed) to Annualrents. f 


i 
2 
„* 
_ 
4: ' — 


1 


- 


ln Reſpect it was anſwered for the Suſpender, That ſhea Debtor having paid 
indefinitely, hath jus applitandi, and doth apply the Payment to extinguiſh 
the Bond charged on bearing Annualrent as the darior Sors, which ſhe may do 
more eſpecially in this Caſe, where the Bond bears to have been granted for 
Annualrents due by her Son. The uplifting of whoſe Rents, and applying 
them to ſatisfie the ſaid Bond, was an Application in Payment of the Charger's 
Annualrents. 2. Some of the Payments expreſly relate to Sums due by the 
Suſpender her ſelf: And ſo it is, that ſhe owes not a Sixpence to the Charger 
beſide the Sums charged for; nor yet is the 24000 Pound Debt ſo much as con- 
ſtitute againſt her Pupil. f VVV 


July 14, 1705. P atrick Medowall Merchant in Edinburgh, againſt My. John 
Marſhall. oo, gh eg, Feat oa Won meg. 


Na Purſuit before the Baillies of Edinburgh, at the Inſtance of Patrick 
I 7Mdowall againſt Mr. John Marſhall, for Payment of an Accompt of Mourn- 
1ngs furniſhed by his Order to himſelf and his Brother and Siſters at their Fa- 
ther's Death, extending to 96 Pounds Scots; The Baillies having found it Rele- 
vant to make the Defender liable, that the Accompt was furniſhed by his Or- 
der, or that his Father delivered to him a Sum of Mony for defraying the Ex- 
pence of the Mournings; Albeit the Defender was Minor when the Goods 
were furniſhed, and leſed by ingaging for them, and had raiſed Reduction 

Intra annos utiles: The Defender brought the Cauſe before the Lords by Ad- 
vocation upon this Ground, That the Baillies had committed Iniquity. In fo 
far as a Minor's interpoſing himſelf for others to take off Mournings for them 
is Leſion. And it doth not alter the Caſe, that he received Mony for that End 
from his Father: Seing Mony given to a Minor is underſtood to be given per- 

- ditaro, unleſs it appear to have been in rem verſum, profitably imployed, or 


„ d e . 
Anſmered. There was no Iniquity committed, Becauſe, 1. Mr. Marſball be- 
ing at the full Stature of a Man, and Graduate, it was not poſſible to know by 
his Aſpect that he Was Minor : And his inducing a Merchant by concealing 
his Age to truſt him Goods could not profit him. Beſides, he was in Confnio 
Majorennitatis, wanting only ſome Months of being Major at the Time. 2. He 
having taken off the Mournings, the Merchant was not bound to knew whe- 
ther he was to imploy them for the younger Children in Familia with him, 
or for himſelf: No more than if he had taken off a Sute of Clothes to himſelf, 
and another to his Servant, which could never have been interpreted Leſion, tho 


there ere no Obligation upon him to clothe. his Servant in Blacks. And 7 


3. Albeit the Pretence that Mony given to a Minor is given perdituro, may 
hold in the general; yet there ſeems to be a Speciality in this Caſe, where the 
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Queſtion was never put to him. 


to a Truſtee to be given to Mr. John Dundas, and Ninian 
= they received the Day after her Deceaſe: 


July 15, x705: 


Roher 4 Alexander, who.exerced the Clerkſhip, 
to deliver up the Records, and to make Payment of the Emoluments of the 


= becauſe, he the Earl of Eglintoun as 


— 


. 


Mony wis given by a dying Father to his eldeſt Son; to furniſh Mourningsts 
himſelf and the younger Children, partly taken off before the Burial, and part- 
ly within a Day or two after, while the Mony. could not poſſibly be miſap- 
PR hel. The Alledgeance, that the Minor by his Aſpect looked to be Ma- 
jor, | © oral no Anſwer. Nor was it ever ſuſtained that a Minor was ix 40109 

7 


for concealing his Age, and not telling that he was Minor; The legal Excep. 


tion being ſ Mejorer ſe dixerit, and not ſi Minorem non dixerit. And it can- 


not be term'd Dole in a Minor not to tell that he was under Age, when ſuch a 
| 3 * * 

2. Tis contended that one who deals with 

2 Minor, and furniſhes him Goods, is in Law obliged to know for what and 


whoſe Uſe they are, otherways he truſts upon his Peril. 


The Lords repelled the Reaſon of Advocation in reſpect of the Anſwers, 


ws Deciſions of the Lords of Seffion, Kc. 1705. 27 


— 


And found the Minor liable, tho? the Furniſhing was not made to kimſelf, bur 


to his Brothers and Siſters: And therefore remitted the Cauſe. 


Eodem die. N icol Somervell Writer in Edinburgh, againſt Mr. John Dun. 
das Advocate, and Ninian Anderſon Merchant in Edinburgh. 9 N 


1 r Arg aer Abercrombie having diſponed her whole Eſtate to Nicol Sl: | 


VI wel! her Husband, and delivered on her Death- bed 


atars for Repetition of the Mony, upon this Ground, That what was lying 
2 his Wife, belonged to him Jure Mariti, and could not be diſpoſed of With. 
out his Conſent. _ ; BE . FT 2 


_ Anſwered, Margaret Abercrombie the Teſtatrix leaving a conſiderable Eſtate 
== to the Purſuer in Bonds bearing Annualrent, which fell not under the Jus Ma- 
ri, ſhe might have burdened the fame with Legacies at her Pleaſure, which 
== he would have found himſelf obliged to make effectual; And therefore he can- 


not repeat ſo ſmall a Complemeat actually delivered to the Defenders by the 
Defun&t's Order. . 3 


tue Lords affoilzicd the Defenders, and found them not liable to refound 


the 100 Pound. 


Kitchardſon Writer in Edinburgh, againſt the Earl of Fglintoun. 


J Ob Ritchirdſon having in Anno 1696 obtained a Gift of the Office of Sheriff. 


Clerk of Rexfrew from the Duke of Athol and Earl of Seaſield then Secre- 


taries of State, and having proteſted for Damages againſt Robert Semple of Ful. 


wood Sheriff-Depute, for refuſing to admit him, and to deliver up the Records; 
He purſued the Earl of Eglintoun Sheriff- Principal, the ſaid Sher 


Office ſince the Year 16906. th 
| Alleaged for the Earl of Eglintoun. Th 


beretable Sheriff of the Shire of Renfrem, 


- hath Power to name the Sheriff-Clerk as a Pertinent of his Office, and hath 


granted a Commiſſion to Robert Alexander, who officiates as Clerk. 
N Anſwered for the Purſuers. 
to the Crown, 


4 


 Sheriff-Clerkſhips, as all other Offices belonging 
are at the Secretaries Diſpoſal, unleſs the heretable Sheriff's 


* 


Charter 


d 100 Pound Scots 
Anaerſon, which 
Nzol the Husband purſued the Le- 


John Dake of Athol, James Earl of Seafield, and Jolin | 


id Sheriff-Depute, and 
to receive him to the Office, 


e Secretaries Giſt cannot be regarded, 


- 
- * — . 
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July 20, x70 5. Margaret Pots and Mr. William Hunter Miniſter at Lillieſleaf, 


Baillie Court Books as Cautioner for him, Judicis ſiti, & Juditutum folvi : 
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Charter doch beat à ſpecial Power to diſpoſe of the Clerk's Office, which the 
Earl of Eglintoun cannot pretend to be in his. Nor is there any Difference as 
to the Queſtion and Power of naming Clerks, betwixt heretabte and temporary 


Sheriffs: And as the latter cannot nominate without a ſpecial Grant from the 


The Lords found the Secretaries. of State have Power to nominate Sheriff 


Clerks, when the Sheriffs, as in this Cafe, have no ſuch Power expreſt in their 


Charters, or heretable Rights. And decerned Ritchardſon to be received in 
the Office; reſerving to him Action for the bygone Profits as accords, 


July 19, 1705. Alexander Black Merchant in Edinburgh, againſt Andrew 
' Sutherland Writer to the Signet, and Barbara Guthrie his Spouſe, and other 


Creditors of Patrick Steill Vintner in Edinburgh. 


Atrick Steill and Alexander Black being bound to Sir Robert Chieſly late Pro- 
voſt of Edinburgh, in 300 Pound Sterling; and Steill having received 

irom' Black for Relief of his Proportion, a Precept for 452 Pound Scots, upon 
Mr. Tock Periwig-maker in the Wrighrſbouſes, and obliged himſelf by Backbond 
to Black, that he ſhould apply the ſame for the Satisfaction of Sir Robert Chieſly's 


reſted the Mony in Tock*s Hand, as belonging to their Dehtor, and raiſed a Furtli- 


coming; Wherein Alexander Black compeared and craved Preference to the 
Arreſters, altho' the Intimation of his Backbond was poſterior to their Arreſt- 
ments: In regard Steill had only a perſonal Right to a moveable Subject, qualifi- 
ed with a Backbond for a ſpecifick Uſe, and ſo upon the Matter a Truft net 


JJ his Debts, © On e 
Anſmered. The Sum arreſted cannot be called Black's Mony, but Srezl's, 


Whoſe Faith Black followed ; And therefore SteilPs Creditors are preſerable, un- 
leſs there had been a Retroceſſion or Intimation of the Backbond, prior to their 
Diligences of Arreſtment : Seing they were not bound to know of a latent 


Backbond. 


© Rephed. By our Law Backbonds are real and ſubſiſt againff third Parties, 
February 5, 1678, Mackenzie contra Watſon and Steuark. The like holds in Ap- 


priſings or Adjudications, where many aſſign their Debts to one, that he may 
adjudge in his Name for their Behoof, hd they get Backbonds from him 
as a Truſtee, which militate againſt his Succeſſors, and qualifie the Adjudi- 
cation led by him within the Legal, till it be made real by Infeftment. 


- 1 e Lor s found that SreilÞs Backbond fo affected the Mony, as it could not 
be arreſted for his Debt. For they thought a Backbond of this Nature was 
Padtſum ex incoutinenti adjectum, and Pars Contractus, being of the ſame Date 


with the Precept; And that Scrill's Creditors could have no more Right to 


_ this Sum, than he had himfelf, 


Io Dirchelſon having got Ten Pound Six Shillings 'Srerting from Roben 


Pots, to buy ſome Engliſh Wool for him, and having neither bought it, nor 
reſtored the Mony, was arreſted in the Town. of Nelſo at the Inſtance of Ro- 
bert Pots according to the Border- Law, till John Robſon enacted himſelf in the 


Upon 


Debt pro tanto: Andrew Sutherland and others of Patrick Steill's Creditors ar- 
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as to Debts betwixt Inhabitants within his Bounds, may arreſt the Perſon of 
any Ergliſpman till he find Caution; nor is there any Reaſon to diftinguiſh 
= betwixt a Sheriff and a Baron Baillie as to this Point. 2. Er ſeparatim. This 
cannot avail Robſon the Cautioner, becauſe he freely enacted himſelf, and can- 
WS not pretend Compulſion. It was alſo juſt to decern againft Principal and 
WE Cautioner conjunctly and ſeverally: Becauſe, all ſuch Cautioners are not only - 
BS liable to ſiſt the Perfon but alſo to pay what ſhall be decerned. 3. There is 
no Colluſion in the Caſe, for the judicial Conſeſſion is upon Oath ; and the 
Cautioner by enacting himſelf Juazcio ſiſti, does ſubject himſelf to a Probation 
by the Principal's Oath, and the Principals compearing and owning the Debt 


zs an Homologation of the Juriſdiction, _ Pr OR PORT LUN TOLSY ws 
= - Replyed. The Charger muſt not only prove for ſupporting her Decreet that 
by the conſtant Cuſtom of the Border upon both the Scots and Engliſb Side, 
any Judge, by whatever Authority, tho? limited to a certain Effect, has Power 
to arreſt thoſe of the other Side when found within his DiſtriQ, as being an 
Alledgeance upon Matter of Fact; hut alſo that the Cuſtom hath been ſuſtained 3 
and approved by a Sovereign Court in Scotland. 2. The finding of Caution 
Fa fai, & Juditatum ſolvi, did not found the Juriſdiction of the Baron 
Baillie, but only obliged Mitchelſon and his Caytioner to anſwer before a com- —— 
ppetent Judge, as if Mitchelſon were a Native : And if he were a Native with- 
= out'a fix d Domicile, he could not be conveened but before the Lords of Seſſion. 
3. It was unjuſt to decern againſt Principal and Cautioner, becauſe naturall 
the Principal ſhould be firſt diſcuſs d. 4. Caatio Judicis ſiſti, & Judicatum ſolvi, 


% 


is only given where there is a depending Proceſs : But Where a Perſon is ſum- 
== marly arreſted as a Stranger, or ſuſpected to be in Meditatione Fuga, all that 
- "of $3 e required is Cautio Fudicio 65 which is of the Nature of a Bond of 
5 reſentation; and therefore the Baillie of Ke/fo exceeded his Juriſdiction in ex- 
torting Caution Jadicatum ſolvi, which was certainly Concuſſion. 5. Com- 
pearing before the Baron Baillie was no Prorogation of the Juriſdiction, but only 
@ Sign of Colluſion: For the Juriſdi&ion of a Baron Court cannot be proro- 
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30 J Journal of the Seſſon; containing 


gated in ſuch a Caſe, more than it could be prorogated by Parties mutually 

compearing and debating a Divorce. before it. 
The Lords found the Baillie's Warrant and Decreet ſufficient, and the Letters 

orderly proceeded. es dl e e 


% } 


—— 


Eodem Die. Alexander Aliſon, Supplicant. 


WM | Ss EF. 
1 Leander Aliſon Writer to the Signet as Tackſman of the Eſtate of 
x Halkertoan, ſet to him by the Lords of Seſſion, being put to for the 
Proportion impoſed upon that Eſtate for repairing the Pariſh Church that was 
Tuinous ; applyed by a Bill to the Lords for a Warrant to pay: Craving they 
would declare either that the Payment ſhould be allowed in his Tack-duty ; or 
that the falling of the Church through Want of Reparation, ſhould-not be im- 


puted to his Neglect. But the Lords refuſed to interpoſe their Authority. 


— 
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July 24, 1705. Mr. James Gray of Balgouny, againſt Henry Panton of Hiltoun. 
N Bond of Sooo Merks payable to John Urquhart, he being on Life, and 
failing of him by Deceaſe, to Thomas Menzies of Balgouny his Heirs and 
Aſſignies, with a Clauſe, That the Sums ſhould be imployed upon heretable Security 

in Favours of Thomas his Heirs and Aſignies (without mentioning Executors) 

and declaring the ſame to be heretable and no ways moveable thereafter, was aſſigned 

by John Urquhart and Thomas Menzzes'to his Brother Alexander Menzies his 

| Heirs and Aſſignies; who, after he had raiſed Horning upon the Bond, and 
charg'd for Payment, transferr'd the ſame upon Death-bed in Favours of Mar- 

garet Gordon Relict of Thomas Menzies for the Behoof of their younger Children, 

excluding the Heir. Of which Diſpoſition and Tranſlation Mr. James Gray of 

Balgouny as Heir to Alexander Menzies having raiſed Reduction ex Capite Lecti, 

againſt Henry Panton of Hiltoun and his Creditors, It was alledged for the 

Defenders, They ought to be aſſoilzied from the Reaſon of Reduction, becauſe, 

the Bond had been rendred moveable by a Charge before the Tranſlation. 

Anſwered for the Purſuer. The Bond affigned is of the Nature of a Bond 
ſecluding Executors ; which is not rendered moveable by a Charge. —_ 
. Replzed, The heretable Deſtination in the Bond in Favours of the Heirs of 

Thomas Menzies, can put them in no better Caſe thin if the Money had been 

actually imployed upon heretable Security and the Deſtination executed. But 
ſo it is, in that Caſe a Charge even at the Inſtance of Thomas would have made 

it ſimply moveable, and much rather ſhould a Charge at the Inſtance of 

Alexander the Aſſigny have that Effect: Seing the Aſſignation is not affected 
with the ſpecial Deſtination in the Bond aſſigned. 2. A Charge upon a Bond 

corroborating a Bond heretablè by Inſeftment, which bore exprelly to be granted 
without Derogation to the Bond corroborated made the Sum moveable, June 

25, 1072, Executors contra the Heirs of Robert Seton. And a Charge (as m. 

Lord MVemtoun obſerves, March 1, 1683) was found to have the like Effe 

„ c ooo ooo EE orb TA 

Duaphyed. The Purſuer acknowledges, That Sums heretably ſecured may be 
rendered moveable by a Charge of Horning. But here the Sum is declared 
to be heretable and that it ſhall be no ways moveable in all Time thereafter, 
which is more than either a ſimple heretable Deſtination, or an actual Imple- 
ment of it; and upon the Matter a Secluſion of Executors, againſt which no 
Charge of Horning or Requiſition. doth operate. As to the Deciſion obſerved 
by the Lord Nemtoun finding a Charge upon a Bond ſecluding Executors ” 4 
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= Decifons of the Lords of Seſſon, &c. 1705. 31 
make it moveable: That was the firſt and the laſt Time the Lords ever ſo de- 
ciided, Et une Hirundo non fucit Ver. For Deciſions fince have run in a contrary 
Strain: Particularly in the Year 1692, it was found that a Charge upon a 
= Bond ſecluding Executors, did not render it moveable. And Sir George 
Mackenzie in his Inſtitutions holds it as a Principle, That a Charge upon 
= ſuch a Bond makes not the Sum moveable; for that the Creditor is pre- 
WE ſumed to continue his Deſign in Favours of the Heir, 2. It is altogether fri- 
= volous to ſay, That Thomas did alter the Deſtination by aſſigning the Bond to 
Alexander Menzies. Becauſe, an heretable Right aſſigned remains as heretable in 
the Perſon of the Aſſigny, as it was with the Cedent ; Even tho' the Aſſignation 
bear to Heirs, Executors, or Aſſignies. For the Mention of Heirs and Execu- 
WE tors imports only, That the Right is conveyed to the Aſſigny, and failzieing of 
him, to any of his Repreſentatives that may have Right according to the Nature 
of the Subject conveyed. It doth not alter the Caſe, that the Charge of Horn- 
ing was at the Inſtance of Alexander, whoſe Aſſignation doth not expreſs the 
WE Speciality in the Bond aſſigned: Since the Aſſignation gives the Aſſigny no 
more Power than juſt what the Cedent had. _ N 
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The Lords found the Charge of Horning did not render the Bond moveable, 


not moveable thereafter. 
July 25, 1705- George Dundas of that Ik, againſt William Dundas Mer- 
=_— chant in Edinburgh, 1 1 e VE: 


k Contra@ of Marriage in the Year 1639 being entred into betwixt I al- 


Le Daughter to Sir Alexander Leſly afterward Earl of Leven; The ſaid George 
and Valter Dundaſſes provide to the ſaid Miſtreſs Chriſtian Leſiy a yearly Life- 
rent of Twenty four Chalders of Victual, partly localled, and partly by way 
of Annuity. out of the Eſtate of Dundas, of which ſhe was to coine to the full 
= Pofleſlion after the Deceaſe of Dam Anna. Monteith Mother to the ſaid George, 
and Elizabeth Hamilton his Lady; But was reſtricted during their Lifetime i 
== a leſſer Proviſion. After all the Contract bears, Ir is agreed and declared; 


in reſpe& by the Conception of it the Sums were deſtined to be heretable and 


5 1 ter Dundas Son to George Dundas of that Ilk, and Miſtreſs Chr; ian 


8 to 


. * 


Y © That albeit the ſaid Walter Dundas and his Heirs Male to be got in the fait 


TE Marriage are not infeft, nor appointed to. be infeft in Fie in the ſaid Life- 


=» | „ rent Lands, and others above written, nor provided to the Teinds thereof, 


e 
99 


Mliſtreſs Chriſtian is appointed te be provided in Liferent, reſervin 


g always to 


bhuouſes, and half of the Eaſter and Weſter Yards, and to Set, Raiſe, Remove: 
Output and Input Tenants thereintil, as well not infeft as infeft therein. 
== *© Likeas, if need beis, the ſaid George Dundas binds and obliges him to make 
Ws © ſufficient Infeftments, Tacks, or other Rights to the ſaid Walter his Son, and 
bis Heirs Male foreſaid, to the Effect above ſpecified; But Prejudice to the ſaid 
== © Miſtreſs Cbriſtian her Lifetime of the ſame, in manner above declared. There 
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n caſe there be only Daughters procreated of the ſaid Marriage, they will be 


their Deceaſe, and of the longeſt Liver of them two, they ſhall have Right to 
che haill Liferent Lands, Teinds, and others above written, wherein the ſaid 


WE © the ſaid Elisabeth Hamilton her Liferent of the Eaſter Place of Dundas, Office. 


We is alſo a Clauſe ſuljoined in thir Terms, ” And, becauſe the Lands and Living of 
=. Dundas, and Teinds belongingthereto, are tailzied to the Heirs Male, ſo that 


yet after the Deceaſe of the ſaid Miſtreſs Chriſtian Leſly, the ſaid Walter in his 
Lifetime, and after his Deceaſe the Heirs Male to be gotten in the ſaid Mar- 
IX «© riage, ſhall have Right by virtue of thir Preſents, to bruik the ſaids Lands and 
Teinds, with the foreſaid Annuity provided in Liferent during the Lifetimes 
of the ſaid George Dundas and Dam Anna Monteith conjunclim, and after 
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32 J Journal of the Seſſion; containing 


' , © and obliges them and their Heirs Male, to pay the ſaids Daughters, certain 
© Sums in Name of Tocher, in manner mentioned in the ſaid Contra,  _ 
There were two Sons of this Marriage, viz. Ralph and Walter; Ralph the 

= eldeſt proving looſe and diſſolute, there was a Tailzie of the Eſtate of Dundas 
made in the Year 1669, by George Dundas and his Son Walter, whereby they 
refign in Favours of the ſaid George, Walter and Ralph, Walter's eldeſt Son in 
Liferent Succeſſive, and to Walter Dundas his ſecond Son, and the Heirs Male 
ol his Body in Fie: Which failzieing, in Favours of George Brother to the ſaid 
Malter elder, and the Heirs Male of his Body. Then follows a Subſtitution in 
Favours of ſeveral other Perſons, with a Right of Reverſion to Ralph Dundaſs 
and the Heirs Male of his Body; And a Faculty to George and Walter Dundas, 
or either of them, to diſpone and contract Debts. In the 1671, George after his 
Son Walters Death, renewed the foreſaid Tailzie, with this Alteration, He ſuſ- 
pends the Right of Reverſion competent to*Ralph, until he ſhould procure the 
Conſent of ſome Friends therein named, who were impowered to diſcharge the 
Re verſion if they thought fit. Theſe Truſtees did afterward diſcharge the Re- 
verſion; whereby Ralph being wholly excluded, and Valter his younger Brother 
dying without Heirs, George Dundas the preſent Heretor ſucceeded ; And for 
DES clearing and eſtabliſhing his Right, commenced an Action of Declarator againſt 
N William Dundas Merchant in Edinburgh, who laid Claim to the Eſtate as Son 
% oo | eos 
Alledged for the Defender. That the Fie of the Twenty four Chalders of Victual 
at leaſt, provided by his Grandmother's Contra& of Marriage, was ſo ſettled 
upon Walter Dundas her Husband and the Heirs of the Marriage, that he as 
Heir to Ralpb, who was Heir of the Marriage, could not be debarred from the 


ſame by any gratuitous or voluntary Deed of his Predeceſſors. 
| Replyed for the Purſuer. There was no Fie provided by the foreſaid Con- 
tract, but only a fort of Liferent, Aliment, or Appanage to Walter and his Heirs 
Male of the Marriage, till the Succeſſion fell to them upon the Death of old 
George, conform to the antient Infeftmefits. For Walter Dundas and his Heirs Male, 
: as the Clauſe of the Contract runs, were neither infeft nor appointed to be infeft 


zan Fie of the ſaid Liferent Lands; Which imports that the Proviſion was on! 


tract bears In the which Contract alſo certain Portions to Daughters are pro- 
vided, in Caſe of the not Exiſtence of Heirs. Male. Beſides, it is not to be ſup- 
poſed, that the Parties had any View of providing ſo ſmall a Part of the Eſtate 
in Fie: Eſpecially where there is no Obligement to make Reſignation, but al- 
lennerly to grant Infeftments or Tacks; And where Walter and the Heirs of the 
Marriage were to uplift eleven Chalders twelve Bolls by way of Annuity: Now, 
a Right of Tack or Annuity is incompatible with a Provifion of Fi 
+ | Daplyed for the Defender, If the General reſted ſatisfied with the old Tailzies 
in Favours of Heirs Male, and followed the Faith of the Parties contracting 


He hath been either impoſed upon, or the Faith then given hath not been obſer- 
ved; fince his Grandchild was excluded. And whatever Prejudice might 

have been taken up againſt Ralph, it was hard to extend it to his innocent 
Children, who at this Day ſeem no ways undeſerving the Succeſſion of the Eſtate. 
Let the General has indeed in Part relied upon the Faith of the old Infeftments, 

tho not wholly ;/ in ſo far as, he has ſecured ſomething by the Contract in Favours 

of Heirs Male of the Marriage, which muſt be a Proviſion of Fie. For 1. In 


1 in the controverted Clauſe, we find, To Bruik, Enjoy, and have Right, Terms 


« deſtitute of Proviſions, therefore the ſaids George and Walter Dundaſjes binds | 


a temporary Right, and that the General and his Daughter relied upon the old 
 Infeftments of the Eſtate, whereby it was tailzied to Heirs Male, as the Con- 


With him, that his Male Children would ſucceed by Virtue of theſe Deſtinations; 


ſtead of the Words Liferent, Aliment, 5 which are not to be found 
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= Deciſions of the Lords of Seſſion; &c. 1705, 33 
that expreſs'd indefinitely, and without Limitation, do always imply the Con- 
veyance of, or Obligement to convey a Right of Property, For when the 
granting of a temporary Right is only deſigned, the Quality and Reſtriction 
| of during Lifetime, for Aliment and Maintenance to ſuch an Event, &c, are 
adjected. 2. As the Words ſo indefinitely expreſs'd imply Alienation ;. It was 
rational to think this was the Deſign of Parties : A. conſiderable Portion 
being given, which deſerved the Conveyance of the whole Eſtate: . But be- 
cauſe the old Infeftments were ſo conceived, and the Excluſion of the lineal 
deſcendent Heirs-male could hardly be imagined ; It was thought ſufficient 
to ſecure them expreſly in the Lands provided to the Mother in Liferent. 
Which, as it anſwers the Objection touching the Smallneſs of the Proviſion, 
js an Argument of the greater Ingratitude, that ſuch a ſmall Part ſhould have 
been alſo carried away. 3. The Initial Words of the Clauſe do not at all 
= derogate from the Proviſion of Fie : For they imply only that the foregoing 
Proviſions being altogether relative to the Lady's Liferent, without Mention 
of Heirs of the Marriage, (which are uſually firſt ſpoken, of in ſuch Con- 
tracts, at leaſt by Way of Subſtitution to the conjunct Fiars,,) The contro- 
verted Clauſe was adjeQted to ſupply that Defect. 4. The Proviſion being 
chiefly to take Effect after the Deceaſe of old George, it could be no other 
Thing than a Right of Fie : For Walter and his Heirs-male were then to 
ſucceed to the whole Eſtate by the old Infeftments. 5. The Fore-part of 
the Contract fecuring an Annuity to Walter and his Heirs- male of the Mar- 
riage is not inconſiſtent with the Proviſion of Fie; for the Fie of the whole 
= Liferent Lands was not to take Effect till the Death of old George and An. 
ns Monteith. But as Miſtreſs Chriſtian Leſly's Proviſion of Twenty four Chal- 
ders of ViQual was reſtricted to Twenty, during the Lives of theſe Perſons, 
to be made up partly by, Locality, and partly by Annuity : So the Proviſion 
in Favours of Walter and his Heirs-male, during the foreſaid Interval, was to 
be bruiked according to the ſame Extent ; not to alter the Nature on't, 
but only to Qualify the Method of Poſſeſſion for that Time. And *tis no new 
Thing to ſee Proviſions of Fie in Favours of Heirs of a Marriage qualified as 
to the Poſſeſſion, and Method of Uplifting during the Courſe of Liferents. 
6. George's Obligement to grant ſufficient Inſeftments, &'c, can only be un- 
derſtood of Infeftments in Fie. 7. If the Proviſions and Obligements in the 
Contract, concerning the liferented Lands, had only been intended for an Ali= 
ment to the Heirs-male, what ſhould have been the Effect, if Walter's Lady ſur- 
= viv'd her Husband ? She being ſimply provided to the Liferent of the Whole, 
and the Proviſion to the Heirs-male expreſly declared not to prejudge her 
Right. Therefore it cannot be underſtood to import any Right inferior to 
an Infeftment of Fie or Property, as contradiſtinct to the Lady's Liferent 


reſerved in the ſame Clauſe. It is a meer Quibble that is taken from the | = 
Word Ts : For firſt, a general and indefinite Obligement to grant ſuffici- — 
ent Infeftments, Tacks or other Rights, muſt always be underſtood of ſuch — _ 


Rights in the Option of the Receiver, whereby the Perſon obliged may be 
fully denuded. The Adjection of Tacks may again be very well underſtood 
= with Relation to the Teinds, which are here likeways conveyed, and that 
by way of Tacks, that George might not be liable to warrand the abſolute | 
WE Right to the Teinds, when perhaps he himſelf had only temporary Rights. 
As to the Argument drawn from the Clauſe mentioning Proviſions to Daugh- 
ters, becauſe the Eſtate is tailzed to Heirs-male by the old Infeftments, it 
V of no Import in the preſent Debate. For there being only a Proviſion of 
Lands to the Value of Twenty four Chalders of Victual in Favours of the 
Heirs- male by the Contract, and the Bulk of the Eſtate remaining upon the = 
"2 Foot of the old Inteftments, it was not improper ſo to introduce the Daughj- 
ers Proviſions, without taking Notice of that ſmall Part provided to Heirs } 


nale by the Contract. 
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4 Triplyed for the Purſuer. 1. The Words of the Contract are not, That 


na Monteith's Deceaſe, the longeſt Liver of them Two; Which Proviſion may 


Competency for Subſiſtence, notwithſtanding of the Liferents and Burden of 
' Debts then on the Eſtate ; To the Effect, that even Walter himſelf entring 


Beginning to have the Fie deſcend by virtue of the old Infeftments, with- 
out any Limitation of a Contract, is further cleared from the uſhering. in the 


the Security of the Proviſion by Infeftment, Tack or other Right if need 
Fie, which could not be ſettled without Infeftment. 
Service and Retour. Vid. 2 January 1706, inter eoſdem. 


Eodem Die. William Hamilton of Grange-Brech, and Margaret Boſwal his 


and about Kzzghorz; her Father and his two Brethren had a long Intromiſ{- 
ſion with her whole Eſtate. William Hamilton of Grange married her with 
the Father's Conſent; and neither he nor ſhe knowing any thing of her 


- 


— 


Walter and the Heirs-male of the Marriage ſhould have Right to the whole 
Jointure- Lands, after the Deceaſe of old George; But after his and Dam An- 


evidently point to give them the Right after Dam Anna Monteitis Deceaſe, 
if ſhe ſhould chance to ſurvive old George, and not after his Death, he prov- 
ing the longeſt Liver; *cauſe there the Fie of the whole Eſtate devolving 
on them by the old Infeftments rendred the Proviſion uſeleſs. But the true 
Cauſe of mentioning Heirs-male of the Marriage, was to ſecure them of a 


in a ſecond Marriage, might not be in a Capacity to wrong them by pro- 
viding theſe Lands as a Vinttre to the ſecond Wife. The Contract bears 
indeed, That after George's Deceaſe, Walter and the Heirs of the Marriage 


ſhoald have Right to bruit: But this the Parties foreſaw would fall out by 


devolving of the Fie, and not by the Contract. 2. It is evident by the very 

Air of the Clauſe, That the Obligement to grant Infeftments, Tacks, or MY 
other Rights, and that only if need be, was meerly intended to ſecure Hals- 
ter, and the Heirs- male of the Marriage in a Settlement of Subſiſtence during MM 


their own Time, which might be done even by Infeftment without giving 
them any Fie. And the adding of Tacks or other Rights to Infeftmepts ſhew 


that they were all promiſcuouſly named only, for the more Security of the 
foreſaid Liferent Proviſion. Tho the Defender would have Tacks relate to 


Teinds, and Infeftments to Lands; the Clauſe makes no ſuch Diſtinction, 
but mentions them promiſcuouſly. Nor indeed were there any Teinds given 
in Jointure that could be ſecured by Tack, fince all theſe Teinds were 


drawn by the Maſter from the Tenant, and ſo were carried with the Provi- 
ſion of the Lands. 3. That it was the very Intention of Parties from the 


Security to be given to Walter, and the Heirs of the Marriage, tor bruiking 
of the Liferent Lands, with a Likeas if need be: Which argue ſtrongly that 


vere, was the only Thing intended without the leaſt Deſign of granting a Lo 
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'The Lords found, That the Clauſe in the Contract 1639, to the Heir- 1 
male of that Marriage, doth not import a Fie, but allennerly a Liferent, 
or Maintenance till he ſhould ſucceed conform to the Tailzies of the Eſtate by 
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Spouſe, againſt Cornet George Boſwal. 


Argaret Boſwal Daughter to Cornet George Boſwa!, having a proper 
1 Eſtate which came by the Mother and Friends on the Mother's Side: 
As 4000 Merks upon Vicars.- Grange, 2000 Merks due by Kininmonth, and 
Thirteen Acres of Land, with a Lodging, Orchard and other Houſes in, 


Fortune, they both yielded to the Father's Terms; giving to him and ac- 
cepting from him, whatever he was pleaſed to propoſe. The Cornet con- 
tracted with his Daughter 6000 Merks of Tocher, reſerving his own Life- 
rent of 2000 thereof. And for this Portion he made his 3 ob 

| | e onſent 
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WE conſent of her future Spouſe, and him as taking Burden for her, diſcharge him: 
Leit and his Brother Balmuto of their Curator Accompts; And at the fame Time 
dock a ſeparate. Obligement from them, to diſpope to him upon the Day af- 
ter their Marriage, the Thirteen Acres of Land, with the Lodging, Orch- 
ard and other Tenements above-mentioned, under the Pain of 12000 Merks 
by and attour Performance: And accordingly ſuch a Diſpoſition. was granted 
© by Grange and his Spouſe the very next Morning after their Marriage. They 


— 
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coming aſterward to underſtand, what a groſs Abuſe had been put upon 

them, raiſed Reduction of the Contract, Bond and Diſpoſition, upon the 
WE Grounds of Minority, Leſion and Circumvention, wherein the Lords; 19 
December 1701, Suſtained the Reaſon of Leſion in Behalf of Grange”s Lady who 


5 os 


vas Minor, but found that the Husband being Major, and not having proven 
= Concofſion of Circamvention, could not be reponed againſt the Deeds ſabſcribed by 
bim, before and after the Marriage. For proving the Leſion, a Compt and 
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Reckoning was appointed: Wherein it was alledged by the Defender, That 
his Daughter the Purſuer could not charge him with the Rents of her Lands, 
and Annualrent of her Mony preceeding the Marriage, becauſe they fell un- 


der the Husband's Jus Mariti, and by the Contract of Marriage, and Diſpo- 


CIS 


EX ſition after the Marriage, he had diſpon'd the ſame to the Defender. 


7 


The Lords found all muſt come in Computo to make up the Leſion : But 
decerned the Cornet to pay only the principal Sums; and aſſoilzied him from 
compting for Annualrents of Sums, or Rents of Lands due before the Mar- 


7 
OS, © 


Triage, as falling under the Jus Mariti of Milliam Hamilton who diſcharged 


=, 
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the ſame, and is not reſtored againſt the Diſcharge. 


Hodem Die. Mr. William Ayton of that Ilł, Advocate, againſt Dam Marga- 
ret Colvill % Step- mother. VVV ys 

AR. William Ayton of that Ilk, as Heir to his Father, having purſued 
VI Dam Margaret Colvill his Step-· mother for an Aliment, in Shel his 
Father's Eſtate was ſo overburdened with her Liferent, the Proviſion of her 
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Children, and extraneous Debts, that there was not a Competency left to 
ſuſtain him the Heir. FFF! TREE 2 es Hs, 
L;Anſwered for the Defender. Aliment can only be claimed by the Purſuer; 
either by virtue of King James the fifth's Statute, Ordaining Superiors to 
Aliment their Ward Vaſlals; or ſuper Jure Nature; none of which holds 
hte, the Defender being a Stranger to the Purſuer, and not his own Mother, 
and ſecured in a Joinrure by her Contract of Marriage, which cannot be di- 
miniſhed contra Fidem Tabalarum nuptialium. 2. Such Aliments are only given 

to Minors who are deſtitute of any other Mean of Subſiſtence, and not to 

thoſe come to Age who have a Calling; That Idleneſs may not be incourag- 


ed; February 11, 1636, Sibbald contra Wallace; July 21, 1636, L. Ramorny 
contra Law : Now the Purſuer is Major, and an Advocate. 3. The De- 
fender is burdened by her Contract with the Aliment of her own Children 
till they be ſeven Years old; And therefore cannot be further burdened with 
the Heir of the firſt Marriage. 4. The Purſuer can have no Benefit by this 
Aliment: For he being ſerved Heir cam Bereficio, it muſt be added to the 
, -g and accreſce to his Father's Creditors. 5. Perſonal Debts exhauſt- 
ing an Eſtate, were not thought ſufficient to found ah Aliment ; December 
28, 1667, Dobie contra Lady Stoniehill: And there is no real Diligence by Ad- 
Judication or Infeftment upon the Eſtate of toun, to debar the Heir from 


af 


55 bpoſſeſſing. . as 5 FT 2 8 | 
RE. 42/mered, 1. The Alimenting of Heirs is introduced by immemorial Cu- 
om, that is much ſtronger than poſitive Statute ; And it is always ſus 
= | F 3 fand 
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ſtain'd againſt Step-mothers having extravagant Jointures. 2. The Name 
of an Imployment will not afford a Man Bread, and Officiam Nemini debet 
eſſe damnoſum. Neither is the Race always to the ſwift, nor the Battel to 
the ſtrong : For many Advocates have riſen to great Eminency, who at the 
Beginning have had little or no Buſineſs. The Caſes cited do not meet: For 
in the firſt, non conſtat, but the Heir was a plac'd Miniſter who had a ſure Fond 
to live on; And the Mother had but an Aliment her felf, and it was thought 
hard to burden one Aliment with another. As to the ſecond Deciſion, the 
Father was then alive who had a reſerved Liferent, and it was as reaſonable 
he ſhould bear the Aliment, as the elder Brother's Relit. 3. The Defender's 
Children of the ſecond Marriage have aliunde an adventitious Eſtate where. 
upon they may be maintained; and therefore cannot prejudge the Heir's 
Aliment. 4. Aliment not being arreſtable or affectable, by Creditors, is not 
to be added to the Inventary : And Law doth not diſtinguiſh whether the 
Heir be ſerved or not. 5. Eſto at the Father's Death the Debts were meer- 
ly perſonal; How ſoon are they made real by charging the Purſuer to eater 
Heir, and adjudging. e 0 7 
The Lords repelPd all theſe Defences in reſpe& of the Anſwers. And mo- 
dified the fourth Part of the Lady's Liferent for the Purſuer's Aliment ; and 
decern'd her to make Payment to him accordingly. Albeit he was quarrelling 
nr ra in a Reduction; Seing if he prevail'd therein, the Aliment would 
ceaſe. | TIS FEY thts 
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July 26, 1705. Competition betwixt the Creditors of Halbert and William 
Y _ - Gladſtains. . 1 Þ SEES, 


A AR. William Dundas of Kinkavil, Halbert Gladſtains Merchant in Edin. 

-Þ burgh, and James Crawford of Mountquhany, | being all bound 45 E 
Cautioners for Bonhard, to Robert Halyburton in a Bond of Five thouſand AY 
Merks, Mowntqubany * the Debt upon a Diſcharge and Aſſignation: And % 
for two Thirds thereof adjudged the Lands belonging to the deceaſt Halber: 
Gladſtains upon a Decreet Cognitionis Cauſa recovered againſt his Repreſen- 
tatives. William Gladſtains Halbert's Son having diſponed his Father's Lands to 
his Siſters, with the Burden of his Father's Debt, and his own then contracted 

5 Upon which Diſpoſition an Adjudication in Implement was led in the Name of 
one Doaglaſs (to whom the Siſters had aſſigned their Right in Truſt) and 
Infeftment followed: The Lords by ſeveral Interloquitors found the Father's 

_ Creditors preferable to the Creditors of the Son, whoſe Debts were cou. 
tracted after the Diſpoſition, John Lillie a Merchant Taylor at the Hague, 
TCreditor to William the Son, alledged, That Moantquhany's Adjudication 
tho for the Father's Debt was led for more than was due. In fo far as the 
Eſtate of Halbert Gladſtaius, who was but one of the three Cautioners, could 
not ex Natura Negotii be further affected by Mountquhany's Diligence tha: 

for a Third of the Sums, if Mr. William Dundas one of the Cautioners had 
not broke: According to the Deciſion, 19 June 1662, Wallace contra Forbe, 
And he having failed, it is only liable for the Half; The Hazard of the in- 
ſolvent Cautioner dividing betwixt him and Mountguhany, And ſeing RE 
' Moantquhany hath adjudg'd for two Thirds, the Adjudication ſhould be re-. 
ſtricted to a Half, conſequently his Accumulations muſt fall. 2. Dowg!/s: Wi 

Ad judication in Implement could only make Moantquhan) as Creditor to the 
Father preferable for his Principal and Annualrents : And Lilies Adjudicati WW 

on being Year and Day prior to Mountquhany's proper Adjudication, Wi 
a medium Impedimentum, to hinder and cut off his Accumulations to the Pre- 
judice of Lillie. For altho Mountquhany's Debt be conſidered as a . — 5 
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edding the Diſpoſition ; Yet it was not Debitam Handi, ſo as the Ground 
might be thereupon poinded and appryſed; In which Caſe only a ſubſequent 
WT adjudication is drawn back to its Cauſe. But is like a Debt ſecured by In. 
WT };bition or ſome heretable Right which only hath Preference as to Principal 
, OE oo RTE TR 
== Anſwered for Mountquhan). Whatever might be ſaid fora Cautioner taking 
= imply a Diſcharge, and purſuing a Co-cautioner upon the Clauſe of Relief, yet 
== here the diſtreſſed Cautioner has got Aſſignation to the Debt, and pur- 
= ſucs as Aſſigny, atitur Jure Cedentis: And as his Cedent might inſiſt againſt 


any of the three Cautioners for the whole; ſo he as Aſſigny might exact the 


whole from any of the other two, deducing his own Third whereof he was 


* Sax . | — \ 6 FR 1 72 uy 
bound to relieve them, 12 Januar) 1665, Nincaid contra Leckie, obſerved b 


the Lords found that one of more Cautioners as Aſſigny might purſue any of the 
Co- cautioners for the whole Debt, deducing his own Share. And theſe two 
W Deciſions being plain and pat, do ſufficiently over-rule that one 19 June 166 2, 


the Charger's Third, which agrees with the other Deciſions. 2. Eſto it were true, 
that Mountquhany's Adjudication upon the third Cautioner's turning Ban krupt, 


4 . ſhould be reſtricted to the equal Half of the Debt paid: Yet ſeing he had good 


Action in Law for two Thirds, tho? the ſame might have been elided by the 
Exception of the Cautioner's Inſolvency, that Exception being Res Facti, and 

not proponed, his Adjudication was juſtly led; and therefore he ought not to 
fall from his Accumulations. Yea, albeit the Lords ſhould allow the other Cre- 
ditors as yet to propone the ſame, and ſhould reſtrict Mountquhany's Adjudica- 


: ing he adjudged only for what was due, and ought not to be puniſhed for the 
E Defender's Neglect to make Exceptions in facto. 3. As to the Alledgeance; 


Accumulations; It is Anſwered, That his Debt being the Father's, and pre- 


not only for principal Sum, Annualrents and Penalty paid out, but alſo for the 
Annualrents of theſe Annualrents and Penalty as Damages, whereof he by the 


of Rincaid againſt Leckie; And Mountquhauy's Accumulations afford him no 
more, ſo that he hath no additional Right by his proper Adjudication. 


Damage happen by the breaking of the Principal, or of the Co-cautionets, even 
tho? there were no expreſs Clauſe of Relief, 27 Januar) 1675, Monteith contra 


== Rodger, and therefore Mouxrquhany ought not only to have deduced his own 


Third; but alſo the Half of the Loſs ſuſtained by the inſolvent Cautioner, whoſe 
Condition was notour before the Adjudication, by long Impriſonment in 


Mount quhan)y, they are nothing to the Purpoſe : Becauſe that betwixt Kzncaid 
and Lecłie doth not mention the Debate that gave Occaſion to the Interloquitor, 
Hor do's it appear that there was a broken Cautioner in the Caſe, but only two 
ſolyent Cautioners pleaded the Beneficiuam Diviſions; And in the next Place, 
altho the Cautioner was found to have Right to purſue as Aſſigny, in the ſame 
Manner as the Cedent or principal Creditor; yet theſe are not alike in omni. 


Principal Sum. 2. Relief among Cautioners is confidered fo narrowly, He a 
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Craigmillar; 23 Febrairy 1671, Arnold contra Gordon, obſerved by Stair; Where 


cited for Lillie. For poſteriora derogant prioribus; or perhaps there two Cautioners 
had ſuſpended the third, in which Caſe the Lords very juſtly ſuſpended qabad 


: tion to an Half, yet his Accumulations effeiring to that Half muſt ſubſiſt: 86. 
That Lilies Adjudication is a medium Impedimentum, hindring Mountquhany's 
ferable by Douglaſs's Adjudication in Implement, the Accumulations are but 


& acceſſory thereto, And in the next Place, Mountquhany having paid as a diſ- 
treſſed Cautioner, he has good Action againſt the Co-cautioner and his Eſtate; 


7] Clauſe of Relief muſt bear an equal Share, as was expreſly found in the Caſe 


Replhed for Lillie. 1. Co-cautioners are bound to relieve one another of 
Coſt, Skaith and Damage through their becoming Cautioners, whether the 


Edinburgh, or abſconding in the Abbey. As to the. Deciſions adduced by 


bus, otherways the former needed not to have deduced his own Part of the 


W bs Sell Es OI 
38 J Journal of the Seffion; containing 
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Co, cautioner tranſacting an old Debt and taking Aſſignation to his own Behoof 


in a third Perſon's Name, was found to have Right to no more, but a Propor- 
tion of what was truly paid; ſince Relief never Foes beyond Diſtreſs and Pay- 
ment, 27 July 1672, Brody contra Keith. And tis offered to be proved by MR 
Moantquhanys Oath, that he did not pay the whole Sums, Principal, Annual. 
rents and Penalty to the Creditor. Conſequently having adjudged for more 
than he paid, the Adjudication is null in that Reſpect. 3. Mount quhany's De- 
creet of Conſtitution and Adjudication being both in Abſence and Pericalo 


; Petenti, and the Exception of the third Cautioner's Inſolvency notour, tho? 
| not judicially opponed ; he ought for his own Security to have deduced the half 
= of his Proportion. 4. Mountquham cannot found his Preference for the Ace- 
W 22 5 cumulations upon Doaglaſe's Adjudication in Implement: For that Adjudication 
= - doth not accumulate, being only led for Implement of, and to complete the 


Diſpoſition ; and as a diſtreſs*'d Co-cautioner he can only accumulate the Sum 
truly paid, upon which he muſt depone. „„ 
The Lords reſtricted Mountquhany's Adjudication to the Half, and cut off 
his Accumulations. And ordained him to aſſign Lillie, upon Payment of the 
9 5 Half, to a proportionable Relief out of Bonhard the principal Debtor's 
Rr ĩ ö 5 


= | _ Fodem Die. Elliot, a24i»ſt George Home of Kaims: 


£ NY Eorge Home of Kaims having writ a Letter to his Brother John Home at 
London in theſe Terms, That he was content to advance him 30 Pound 
Sterling to ſupply his Neceſſity, and had writ to Edinburgh to ſend him Credit for 
it: But if he thought it would be too long ere it came to his Hand that Way, he 
might ſhew his Letter to Mr. Foulis, aud give him 4 Bill apon him for the 30 Pound 
1 8 which ſhould be honoured ; and ſo to get the Mony from him or Mr. Elliot, and it 
1 | ſhould be punitually paid. John Home having taken up the 30 Pound Sterling 
from Mr. Fouls, drew a Bill upon his Brother aims for it, which was paid, 
and ſome Months after drew another Bill upon him for 13 Pound Sterling pay: 
able to Mr. Elliot, who purſued aims for Payment RX 
Allledged for the Defender. He could not be liable for the 13 Pound Sterling, 
| becauſe his Letter was fulfilled by paying to Mr. Foalis the 30 Pound Sterling 
therein- contained ſeveral Months before his Brother received the 13 Pound 
from Mr. Elliot; and he could never be liable by his Letter for twice Payment 
or Ree, œ f 1 
Reh ed for the Purſuer. The Defender's Letter to his Brother being a Letter 
= /.. of Credit, for taking up 30 Pound Sterling from Mr. Foulis or Mr. Elliot; al- 
bdiit he got the Sum from Mr. Foalis, yet having kept the Letter and ſhew'd 
it afterward to Mr. Eliot, he was in bona fide to advance Mony upon it; not 
knowing that Foulis had already made Payment. For the Defender after ge 
paid the 30 Pound to Mr. Foulis ſhould have got up his Letter; and that being 
omitted, he ought to be liable for the 13 Pound. 21 E 
Daplhed for the Defender. His Letter was not of the Nature of a Letter of 
Credit, but only a private Letter to his Brother; whereas Letters of Credit are 
always in uſe to be writ to ſome Factor for advancing Mony. 2. There lay no 


1 Obligation upon the Defender to intimate to Mr. Elliot the Payment of 30 Pound 
bSFfterling to Mr. Foulis, ſeing he had not writ to Mr. Elliot to advance any 


N and the Letter to his Brother imports plainly that he was firſt to ſeek 
the Mony from Mr. Foulis; and upon his Refuſal to apply for it to Mr. Elliot: 
So that he, Mr. Elliot, fhould not have advanced a Sixpence upon Sight of the 
Defender's Letter till once he had enquired at Fouls, if he had honoured it; 
and having advanced the 13 Pound without making any fuch i 4 

jj Bon AR W elender 


8 


5 # 5 


Bn ender cannot be liable to Reimburſe him. Nor was it to be expected that 
Je Defender ſhould, when he paid, have got up the Letter from Mr. Fouls : 
WSince by the Conception on't it was only to be ſhewed to Mr. Foalis, 2. The 
WT ctter being limited to 30 Pound Sterling, and the expreſs Deſign of it to get 
Nony anſwered immediately, leſt the Credit from Edinburgh ſhould have 
ome too late; Mr. Elliot had all the Reaſon in the World to believe the De- 
eender's Brother would not have wanted the Mony for Half a Year, which he 
as ſo carneſt to have immediately; and therefore ought to have ſpoke with 
ur. Foulis before he ſatisfied the Demand: Eſpecially conſidering that he, Mr. 


©, 


8 Foulis, by the Tenor of the Letter was not to get it up upon advancing the 
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The Lords repelled the Reaſons of Suſpenſion, and found the Letters orderly 
IN z | proceed _ . | | 


july 27, 1705. Sir Gilbert Elliot Lora Minto, againſt William Gordon 
1 | 185 | Merchant in Edinburgh. 7 = 
2 = x x 7112» Gordon Merchant having granted to my Lord Minto, when Clerk 
E | W to the Privy Council, an Obligement in the Terms following, Upon 5 
be ſafe Arrival of my Ship the Royal Ann at Leith, for which the Lords of Her 
== 7Mzjeſ/ty's Privy Council have been graciouſly pleaſed to recommend me to Her Majeſty 
er procuring 4 Paſs to retire my Effects from F rance; I promiſe to deliver to Sir 
Gilbert Elliot an Hog ſhead of the beſt Wine aboard as Payment of his Dues for 
Erxtracting the ſaid Act of Recommendation. The Lord: Minto being informed 
that Mr. Gordon had ſome Wine arriv'd at Leith, purſued him before the Judge 
Admiral for Delivery of the Piece of Wine or 12 Pound Sterling as the Price 


XX on't; and obtained Decreet.1 eg. EC 5 
Mr. Gordon offered a Bill of Suſpenſion upon theſe Grounds, 1. The Perfor.: 
XX mance ofthe Obligement being Conditional upon the Recommendation?s taking 
Effect, and the Arrival of the Ship the Royal Ann at Leith, and the Conditics 
—_ never cxifting, the Obligement el 8 
= Azſwered for the Charger. The Condition of the Obligement could not be 
XX underſtood as taxative to the Roya/ Ann. For the Wine might have been 
FX ſhipped in the Royal Ann, and ſhe periſhing by the Way, brought home in 
another Bottom; or Gordon who inclined at the Date of the Obligement to 
XR tranſport his Effects in the Royal Ann, might have afterwards altered his Re- 
EX ſolution, or the Name of that Ship might have been chang'd. 2. If Gordon had 
” | deſigned to oblige himſelf only upon the Event of the Succeſs of the Recom- 
=X mendation, he ſhould have expreſs'd it ſo: For i» dubiis Words are always 
2-1 explained contra Proferentem. F) 8 . 7 


The Lords refuſed the Bill. 


July 31, 1705. Andrew Mfarlan Merchant in Edinburgh, againſt Alexander 
_ COWIC | N | 155 N 985 


N Narew Mefarlan and Alexander Cowie having in September Mod by a 
Contract of Co-partnery mutually obliged themſelves to ſtock in equally 
in Mony and Goods to a certain Value to be imployed in Trade for their joint 
Uſe, and to be equal Gainers and Loſers ; and their Affairs falling in Diſorder 
in December thereafter, ſo as they were forc'd to retire to the Abbey tor Sanctuary: 
M'farlan, after they had componed with their Creditors cauſed regiſtrate the 
Contract, raiſed Horning thereon, and arreſted all Cowie's Effects. Which 
Arreſtment, tho? proceeding on a regiſtrate Contract, that was a Kind of De- 
D | | 5 8 1 | creets 3 
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creet, The Lords allowed to be looſed upon Caution : Becauſe the Charge being 
general, and for no liquid Sum, is of the Nature of a-depending Action; 


November 14, 1705. Alexander Brown Merchant in Edinburgh, again 
Alexander Hume of Coldinghamlaw. 


X Lexander Hume of Coldinghamlaw having in Julj 1703 drawn a Bill for 
= 146 Pound Scots upon Silias Foirſide in Eymoath, ( who owed him the EE: 
like Sum by Bond) payable to Alexander Brown Merchant in Edinburgh, at 
- Lammas thereafter, which was proteſted for not Acceptance; Upon the ſecond —- 
of Auguſt Foirſide accepted the Bill payable the ſixteenth Day of that Month; 
Upon the fifth and ſeventeenth Days the Poſſeſſor proteſted for not Payment; 
and in Seprember following received from Foirſide 100 lib. in Part of Payment. — 
And thereafter obtained a Decreet againſt the Drawer before the Commiſſar of 
Lauder for the Remainder. He ſuſpended upon this Reaſon, That the Char. 
ger had not duly negotiated the Bill, in ſo far as, he at his own Hand had 
prorogated the Term of Payment to the 16 of Auguſt, without the Drawer's 
Advice or Conſent, had neglected to proteſt for not Payment within the three 
reſpite Days after the Term in the Bill; and had not diſcuſſed the Accepter 
by uſing due arid timeous Diligence againſt him before he turned Bankrupt; 
Nor did ſo much as return Advice to the Drawer by the firſt Poſt, That the 
Bill was proteſted for not Payment, to the End he might have taken Courſe 
with the Accepter: And therefore the Drawer was no further liable, but 
the Charger muſt ſeek the Accepter for what he wants of Payment of the Bill. 
Anſwered for the Charger. He had duly negotiated the Bill, in proteſtins 
for Non-acceptance upon the 30 Jah 1703, and for not Payment the 5 of 
Aaguſt, the laſt of the reſpite Days: By which two Proteſts he ſecured to him- mY 
ſelf both the Drawer, and the Accepter, as having the Drawer's Effects the 
Time of proteſting the Bill. 2. The taking Acceptance after proteſting 
for not Acceptance payable fourteen Days after the Term of the Bill, was 
an Advantage to the Drawer. Becauſe, Mr. Brown could have got Mr. Foir- | 
fide decerned in Payment by an ordinary Action, as having the Drawer's x 
Effects; And the inſiſting that Way would have exhauſted more Time 
than fourteen Days, beſide the Expence and Trouble. As Mr. Brown's Proce- 
dure was to the Drawer's beſt Advantage: So it was conform to the Merchant 
| Cuſtom ; For, according to Marius upon Bills of Exchange, P. 21. The Poſ- 
ſeſſor of a Bill having proteſted the ſame in the Terms of its Draught, can take 
an Acceptance as the ſame is offered: And Mr. Forbes Chap. 6. Concerning 
proteſting of Bills obſerves, "That a Bill being duly proteſted for not Accep- 
| tance and Payment within the reſpite Days, preſerves both the Drawer and 
Accepter. 3. The Merchant Law preſcribes no further Diligence than duly 
proteſting for Non-acceptance and not Payment ; and if Merchants ſhould not 
have ready Recourſe againſt the Drawers of Bills whom they principally truſt 
with their Mony, but be obliged to proſecute Accepters with utmoſt - Dili- 
gence, that would involve them in inſuperable Difficulties ; Eſpecially when 
the Sum is ſmall. If any Perſon, for Example, ſhall draw a Bill upon a Ze- 
land Merchant, payable at Edinburgh, and accepted by him there: The Poſſeſ. 
ſor, by duly proteſting the Bill for not Payment, has immediate Acceſs againſt 
the Drawer, and can never be obliged to go ſeek his Mony in Zealand. 
4. There was no Neceſſity of writing Advice to the Merſe where the Drawer 
lives, when he was at Edinburgh, where the Charger had Occaſion to ſpeak 
with him every Day, and could depone that he acquainted him that the Bill 
was not honoured. _ I % Sans 5 Wayk 
Replhed for the Saſpender, That 
Poſſeſſor had not prorogued the I 
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it had been a greater Kindneſs to him; if the 
erm of the Bill, but returned it proteſted for 
„ Not 
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= Deciſions of the Lords of Seffion, &c. 1707. 11 
not Acceptance, that the Drawer might {ee to his own Security, by uſing Ex: 
ecution upon the deſigned Acceptef's Bond, which he delayed in Confidence 

chat his Bill was complyed with. 2. Albeit the Poſſeſſor might have proteſted = 
bor not Acceptance, he could not proreſt for not Payment till elapſing of ” 

te Term to which it was prorogated: But could only.purſue in an ordinary =» 
= ation the Perſon drawn 8 as having the Drawer's Effects. Nor could 
be recur againſt the Drawer, the Proteſt for hot Acceptance being taken off 
and paſt from by the poſterior Acceptance and partial Payment. 3. A ſimple 
. p . * 1 


8 Proteſt, which is but the Aſſertion of a Notar, cannot be all the Diligence re- 
WS quired in the Poſſeſſor of a Bill: For after Acceptance the Drawer is only liable 
abfidiarie, the Accepter who is conſidered as principal Debtor being firſt dif; 
= cut; and the Poſſeſſor ſhould uſe the ſummar Diligence allowed by the 44 
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| . 20. Par: 3. Ch: 2. againſt the Accepter in Caſe of not Payment. before any 
KRecourſe againſt the Drawer; otherways that Recourſe had been competent 


ſummarly upon the regiſt rate Proteſt, and not by Way of ordinary. Action. 
Mr. Forbes alſo in his Treatiſe of Bills of Exchange, P. 93. aſſerts, That any 
Accident happening to the Accepter after the Term of Payment, ſhould be 
XX upon the Poſſeſſor's Risk, it being juſt that the Drawer ſhould not ſuffer through 
his Neglect. eee I IO EI I Ho TT 
Tube Lords found the Drawer of the Bill liable; and repelled the Reaſons of 
= Suſpenſion 1 „„ VVV 
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© November 15, 1705. William Duncan in Woodend of Drum, gainſt Mar- 
jory Forbes Relict of Alexander Irvine of Drum. DONG 


T illiam Duncan, as having Right to three Bonds granted by the Lady e 1 
eV Dram to his Father, having charged for Payment, ſhe ſuſpended on : 
this Reaſon, That the Bonds were null as granted by her veſtita Viro, with- 
. bt. 
XX Anſwered for the Charger. Albeit by a common Rule with us a Wife's Obli- 
gation for Debt contracted during the Marriage is null, and not obligatory 
= 1wup0n her, who is underſtood to be /ab Poteſtate Viri, and to have nothing at 
her own Diſpoſal :- Yet this admits of ſeveral Exceptions; ſuch as a Wife may 
contract and oblige her ſelf ante Matrimonio, where ſhe has a ſeparate Pecu- 
lium, Eſtatè or Aliment exempted from the Husband's Jus Mariti; December 
19, 1697, Gairns againſt Arthur, Februar) 23, 1672, Neilſon againſt. Arthur. 
Or when ſhe is ah Sea Negotiis, as has been often decided; and the Charger 
is preciſely in the Caſe of theſe Exceptions. For the Suſpender. at the gratit- 
ing of the Bonds charged for had a yearly Aliment of 5000 Merks for ſubſiſt- 
ing of Draws Family, which [he was impowered to uplift and grant Receipts 
bor to the Adminiſtrators of the Eſtate, without the Concourſe or Conſent of 
ber Husband, who as a weak and ſimple Man might be underſtood to have 
been / Poteffate Uxoris; And it was her Fault only, that the Sum ſhe borrow- 
ed was not paid out of that alimentary Fund, which was altogether at her 
r d ( EO, os 
_ . Replyed for the Suſpender. A Wife's Bond ſtante Matrimonid is null, Novem- 
ber 28, 1623. Scham againſt Maxwell, December 21, 1629, Apton againſt the 
Lady Halkertoan, without the Husband's Conſent, and ſometimes with it; as 4 
in the Caſe of the Husband and Wife's joint Obligement to pay Sums or perform < = 

Deeds; March 24, 1626, Greenlaw againſt Galloway, Hope, Husband and Wife, 1 
== Doagl/aſs of Tofts contra Elphiuſton. December 15, 1665, Ellies againſt Keith, 

| The Reaſon is, becauſe, Reipublicæ intereſt, to ſecute Wives from being induced 
to exhauſt by Obligements the Mean of their Subliſtence after Diſſolution of the. 
Marriage, nor can the Suſpender be 3 the Privilege of married Woge BY 
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unfit for Buſineſs, that his Wife could be effectually bound by any 
tanquam ſoluta, without a ſpecial Act of Parliament: As was obtained for Mif, 
treſs Anderſon the Printer, and that was ever thought ſomewhar ſingular, and 
out of the Road of common Law. 2. The Deciſions adduced by the Charger do 
not meet the preſent Caſe. For Elizabeth Arthur had a ſeparate Pecalium, 
or Fund from her Childrens Grand-father, for thoſe very Uſes for which ſhe Ml 
had granted Bonds: Whereas the Lady Draws Bonds are not for Aliment ; Wi 
nor had ſhe any peculiar Fund of Aliment, for the Act of Council allowed 
of Receipts to the Adminiſtrators by her or him alternative. 3. A Wife tha 
is prepoſita Negotiis, is not liable by the Præpoſitura, after Diſſolution of the 
Marriage, but only the Husband's Repreſentatives; January 29, 1631, Por. 
ter contra Law. And the Act of Council authorizing the Suſpender to upliſt 
and Diſcharge the Aliment, was but a /imitata Cauſa, which could have 
only a limited Effect, to warrand Payments made to her by the Managers 
of the Eſtate, and not to impower her to grant Bonds for borrowed Mony. 
 Dauplyed for the Charger. Seing Malieribus deceptis, et non decipientibus, Jura 
ſubveniunt: The Suſpender hath no Reaſon to quarrel her own Bonds grant. 
ced by her in ſuch Circumſtances, for molt onerous Cauſes ; Nor ſhould the 
Charger be put off to ſeek Payment of his Debt from the Husband's Repre- 

| ſentatives; but ſhe ſhould be decerned to pay, and left to ſeek Relief at their 
Hands; November 20, 1630, Rutherford contra Halthrow, 
Triplyed for the Suſpenaer. No reſpect to the Caſe of Rutherford againſt Hal. 

throw ; For there it was thought reaſonable that the Wife as intus haben; 

Her Husband's Effects, ſhould be decerned : And it cannot be ſubſumed that 

the Lady Drum had any Effects of her Husband. )%%% wr ans. MR 
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5 I Journal f the Seſſion; containing 
p upon the ſquinr Suggeſtion of the Laird's Simplicity; Since he Was never declar. 
upon the ſquint Suggeſtion of the Laird's Simplicity: Since he Was never declar. 
1 ed incapable to be a Husband, and Law diſtinguiſhes not betwixt tlie Caſe of 
= one Husband's Wife and another's. It doth not follow from his K. weak and 
| 


Ihe Lords found, That the Bond granted ftante Matrimonio, was null, and 
the Lady not liable: And therefore ſuſpended the Letters, x 
I. | 'y | | EDS: | . IS. * 4 $5 5 El | wy 
= November 21, 1705. - The Creditors of My. Alexander Paterſon and Robert 
4 Anderſon, 4gainſt Robert Douglaſs of Earnſlaw and Mr. Alexander Doug 


XR. Alexander Paterſon having adjudged the Eſtate of Earnſlam from M. 

IVI James Douglaſs, as having Right thereto from Grace Graden his Spouſe, and 1 

Heireſs of that Eſtate; and Mr. Alexander Douglaſs having adjudged from Roben 

| Doaglaſs, Son to the ſaid Mr. James and Grace Graden, as charged to enter Heir 

to John Graden younger his Mother's Brother; Mr. Paterſon's Creditors raiſed 
Reduction of Mr. Doaglaſs's Right, and a Declarator of their mm. 

Aleaged for Mr. Alexander Douglaſs. That Mr. James was not in the Fi: 

of the Eſtate, but only a Liferenter, in ſo far as by Contract of Marriage be- 

twixt him and Grace Graden, ſhe diſpones to him in Liferent, and the Heirs 

3 be procreated betwiæt her and him in Fie, which failing, to the ſaid Mr. James 

his nearſt Heirs and Aſſignies whatſoever. *«  ': © i 

Reßhhed for the Creditors, . The Husband by the Contract is clearly provid 

ed to the Fie. For altho the firſt Words thereof, Diſponing to him in Life- Wi 

rent, and to the Bairns in Cie, be a little perplexed by the Writer; Yet the 

following Words, Whilks failing, to him, his own Heirs and Affignies, reſerving 

ber Liferent, clear his Title to the Fie. In Fortification whereof the Oblige- 

ment to.1nfeft, and Procuratory of Reſignation is to him and her in Conjunct 

FTẽie and Liferent, and to the Heirs of the Marriage in Fie ; Whilks failing to 

_ his own Heirs and Aſſignies. The Writs are all aſſigned, and the Oblige- 
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ment of Warrandice conceived in Favours of him, his Heirs or Aſſignies: And 
oe did an. Acts of Property a, Fiar could do, ſuch as the granting Infeftments 
and Tacks without her Conſent, and receiving Renunciations in her Life. 
. time. „ ti Pol gp Hey RE WY -* . 3. Ode 2s 1 . $4. a 

_ Dupled for the Defender. Tho' in the Procuratory of Reſignation, the 
Word Conjend-Fre is adjected to him, and her, and longeſt Liver of them 
Two, yet the diſpoſitive Clauſe bears only to him in Liferent : And a Con- 
1 OP junct-Fie to Man and Wite, ſometimes importing the Fie to be in the 
= Husband, and ſometimes in the Wife, receives various Interpretations according 
co different Circumſtances. And here the Eſtate coming by the Wife, and 
tue diſpoſitive Clauſe mentioning only the Liferent in Favours of the Husband, 

doth ſtrongly preſume the Fie to have been retained by the Wite : And 
chat altho the Clauſe terminates in the Husband's Heirs ; For theſe muſt be 
W conſidered as ſubſtitute Heirs of Proviſion to the Wife. 
The Lords declared, That by the Contract of Marriage, with the Charter 
and Seaſin following thereon, Mr. James was Fiar. Vid. November 29, infra 
inter eaſdem. 5 n wy x e 
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i scrativo poſt contractum Debitum to Edward by his foreſaid Piel ad 
lafeftment, is obliged to warrand their prior Diſpoſition, and therefore cannot 
Rephed for Henry, That in all Competitions of real Rights, the firſt In- 


ſeſtment is till preferred. And the Date of the poſterior Seaſin cannot be 


WE brought back to the Date of the firſt Diſpoſition, which contained no Precept 
= of Scafin or Warrant for Infeftment. Nor was Henry's Diſpoſition gratuitous ; 
e ſince Edward could have been compelled to grant the ſame in Implement of 
= his Contract of Marriage with Henry's Mother, whereby the whole Con- 
== queſt was provided to the Heirs of that Marriage, and conſequently to him. 
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2. He could not be liable to warrand his Father's Diſpoſition as Succeſſor 
Titulo lucrativo, in ſo far as the "poſterior. Diſpoſition, to him had ſuch an 
antecedent onerous Cauſe as his Mother's Contract of Marriage. | 

Daplyed., However onerous a Contract of Marriage may be in Favours 
of the Wife, it is always gratuitous as to Proviſions in Favours of Heirs and 
Bairns, and can never be oppoſed even to poſterior Creditors. Nor can it 
exeem an apparent Heir from the paſſive Title of lucrative, Succeſſor, No- 
_ vember 29, 1678, Higgins contra Maxwell; February 22, 168 1, Mare contra 
Ferguſſon. Dirletoun in his Queſtions Title Succeſſor Titulo lucrati vo, is alſo 
of this Opinion. 2. Tho the Difpoſition to the Carſes were gratuitous, yet 


they are in pari Caſu with Henry, his Diſpoſition being alſo gratuitous: And 


in 2 Competition betwixt two gratuitous Aſſignies, the laſt Aſſignation, tho 
firlt intimated, is reduceable upon the implied Warrandice of the firſt, againſt 
future Facts and Deeds of the ſame Nature; Jah 15, 1675, Alexander con- 


1 * 


The Lords found the Diſpoſition made by Edward Gilleſpie to Henry in his 
Contract of Marriage, was not onerous as to his Intereſt therein, and could 
not prejudge the anterior Diſpoſition granted by the ſame Edward in Favours 
of his Grand- children the Carſes; Tho Henry's Right was firſt perfected by In- 

feftment : In regard he as Heir or lucrative Succeſſor could not quarrel or 
 impugn his Father's Deed, in their Favours, but was liable to warrand the 
ſame; Reſerving to Henry's Wife and Children after his Deceaſe to Debate 


their Intereſts in the ſaid Contract as onerous qeoad them. 


November 22, 1705. Mr. William Ayton of that Ill, againſt Dam Margaret 
JJ (RE GT Eons 

A AR. Wiliam Ayton having raiſed Reduction and Improbation againſt the 
M Lady Aytoun and her Children, of ſeveral Rights and exorbitant 
Proviſions made in their Favours by the deceaſt Sir John Ayton his Father ; Eo 
And Diligence being allowed to the Defenders for recovering ſuch of the 
Writs called for as were not in their Hands; and executed againſt Patrick Hume 
Writer; He compeared and acknowledged the having of ſome of the Writs 
called for, but refuſed to give them up till he was paid of his Accompt of 


Alea for the Defenders. That no Certification could be granted at the | 
| Tnſtance of the Purſuers, againſt Papers in the Hands of Patrick: Hume the 
Father's Writer, more than if they were in the Purſiitr's own Hands: Seing 
they are retained for Security of a Writer's Accompt, which Sir Joh» by his 
| Letter obliged himſelf to pay, and the Purſuer as Heir to him is liable for. 
2. Patrick Hume hav taken an Obligement for his Accompt from Sir Johz 
Ahton, he ought to deliver up the Writs to theDefender withour ſecking Pay- 
tient of any Part of the Accompt from her: Becauſe in Law a Hypotheck 
is competent to Writers only for Accompts before they be conſtituted, and 
not when they take Bonds, Tickets or other Obligements for the ſame. 

* Anſwered for the Purſuer. It is not to be imagined that a Writer ſhould 
be in a worle Cafe by having a Miſſive Letter for inſtructing his Accompt 
than if he had none. 2. The Writs in Sir John's Writer's Hands could not 
be ſaid to be in his own Hands, he having only a Right to recover them, 
far leſs can they be ſaid to be in the Son's Hands, upon any Repreſentation 
as Heir, which extends not to Acts of natural Poſſeſſion, and detaining of 
Things which requires Tradition. 3. The Purſuer is only ſerved Heir cu 
Beneficio Inventarii, and the Debts and Proviſions to the Defender and her Chil- 
dren of the ſecond Marriage exceed the Value of the Eſtate. 4. Tis none of 


the 


- 


== to help no Man, Act 54. Par. 3. Ja. 6. The Defender havi 

dis Daughter under his Truſt in the double Capacity of a Father and C 
he ovght to reap no Benefit by that Deed which was the Subject of the 
and Dole. And if the Jus Marit: ſhall hinder Margaret Boſwal to be effe y 
RE reftored by depriving her of the Benefit of theſe Rents and Annualrents that Law 
gaſſigns to the Husband a8 a legal Tocher, ad ſuſtinenda Onera Matrimonii, 
= wherein ſhe has a joint Concern: Then the Benefit of her Reſtitution as fa 
under the Jrs Mariti ſhould accreſce to him by the like Reciprocal. 
fore the Lords muſt either refuſe the common Benefit of Reſtitution to a Minor 
leſeqd, or grant it cam Effectu, ſo as both Husband and Wife might have Benefit 


rents due to a Woman at her Marriage fall not under the 
dhe Diſcharge granted by the Husband ſhould only reach what was due over 
and above the Cornet's Articles of Diſcharge, it would have no Effect; For 
the Rents and Annualrents would not ballance the Cornet's Claim: And i 
any ſuch Thing had been intended, the Husband, at the granting of the Diſ- 
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Whether his Hy potheck be ceaſed or not: But ſeing both Terms for producing 


the Writs are run out, the Purfuer ought to have Certification againſt ſuch as 


are not-produced. . eee 3 e ALIRE OY OR "SLOT 
, The Lords allowed Certification to go out; In reſpeQ the Purſuer was ſerved 
Heir cam Beneficio, reſerving Action againſt the Repreſentatives of her Huſ- 
band, TS, 2 


ep 


Fodem Die. Margaret Boſwal aud William Hamilton of Grange her Huf. 


band, againſt Cornet George Boſwal. = 


tor 25 July laſt bypaſt, having abſolved the Defender from compting for 5 775 


rents of Sums and Rents of Lands preceeding the Marriage, as falling under the Jus 
Muariti of William Hamilton who diſcharged the ſame, and is not reſtored againſt 
be Diſcharge; 5 x MY. 


The purſuers reclaimed by Bill, alledging that Rents of Lands or Annual. 
rents could not fall under the Jus Mariti in this Cafe. Becauſe the Cornet as 


W Curator to his Daughter was bound at the ceaſing of his Adminiſtration by her 
Marriage to accumulate Rents and Annualrents then due into a principal Sum 
bearing Annualrent: And Sums bearing Annualrent, whether by Paction or 
= Law, fall not under the Jus Mariti. 2. If the Diſcharge be effectual as to 
Rents and Annualrents, it can only be extended to cut off ſuch as were reſti 
EX after Deduction of the Expences of Aliment, Wedding and publick Burde 
ſor which the Purſuers were then liable to the Defender; It being agai 


ng 
ns, 


| 26>" "> nſt 
Senſe to take theſe Deductions out of the Fie. 


urator, 


Qtually 


by it: It being impoſſible in this individual State of Life to reſtore the one, 


"= and not the other; Eſpecially in Scotland where the Wife has a joint Intereſt 
= with the Husband in the Moveables during the Marriage. £94 


Anſwered. 1. Tis admired how it can be aſſerted that Rents and 


charge, would have obliged the Cornet to diſcharge alſo his Daughter. For 


55 had the Daughter aſſigned theſe Rents and Annualrents to a Stranger, the Cor- 


net would have been liable to pay to the Aſſigny, and leſt to recur againſt 


bis Daughter upon other Funds in his Hands: And he is in the fame Caſe with 


the Husband a legal Aſſigny. 3. It is ſtrange, for the Husband to alledge 
that he muſt have the Benefit of his Wite's Reſtitution, as falling under his Jus 
Mariti: For then what muſt be the Fate of moſt of Contracts of Marriage 


= within the Nation, where the Husband being Major takes Burden upon him 


; F 3 | for 
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the Purſuer's Concern to debate Matters betwixt the Lady and her Writer, 


g N the compt and Reckoning at the Inſtance of William Hamilton of Grange n 
Fn ins Spouſe, againſt Cornet Boſwa! ; The Lords, by their Interloqui- 


3. Since Fraud and Guile ought 
0g impoſed upon 


Leſion 


ling 
There- 


| Annual- 
Jus Mar iti. 2.16 


＋ no 


* f FE LY 
— SES 


| 
F 


RSS ne 7 ee, 1 
_ 9 + © 
81 ys RAS 
ITE 
pen 


Yo 
. 4 — 


: a 4 


— 


= = - n \ 
— — 2 == * — — 2 — — — 4 —— > 2 . 2 
= — : Y 9, 9 I, — Es — — 
F. = ED 2 . — — —ů 
- _ pf ws I mos = —— * . 7 1 — 46 TS; rg — * - b 
8 = * * I — Is 323 = _ 
222 GH ad p «< 


rr 
CE IE eg ._-—- 


— , — 


Y — 2 N Sc. 2 — — — = — 
— 2 r 8 . Bi om. . of — 
= * . OS 5 ; 4 — * wn 5 * ” fp > * E 
1 . — — SS nocd pr an” = gp par. þ \ — * os A 
* 8 — meeps — . 3 n 3 r 12 ** \ : 4 FRED: 
ISI IE —— "as EPI — — a — — ; ——— — b 
= as — " * - e „5 1 X 4 * — — — Aron r — f . * 
* r e e . / AED I} II p ppc // Ys de 
— — 5 * — N 3 * < I . n err by — —— ah 
: 3 1 p p 5 N a 
Es P g - ” 
; ” a ; : * 
; p 6 


Ga of A 
r 
* — — 5 


n n — * 1 * 
— we” p< "4 2 22 
— 7 — — 


A ct — 3 4 7 * 
vine P ˖ ‚ a Fare Dd 24 TIES — „ 
. as * 


— 3 — — —_ — * u 
DSS rr Let. > 
s Re 
* 7 b 4 - 
U 


— 


— 


5 


— - - 
4 - 
1 = I 


d 
A 
| -” 
” 
. 
; þ 
6 * W 6 A 
* . a 8 2 e * . 
— , * AD ; (4 
y 7 1 
4 
* „ 1 . . 
” 7 8 
. 
- e 1 „ wa 
= 4* 8 
1 
. — a 7 
& ; = 1% . n * 


ba 5 e * « 
C » * * 5 
Wi 4A 4's »P 
4 R | wb” 4-4 
- 3 1 
* 2 6d 3 
* ? 


for his Wife that is Migor, againſt which he can never be reponed, be his Le- 
ſion never ſo great; ſeing he Was Major, ſciens & prudens.”. ae een, 
The Lords adhered to their former Interloquitor in finding the Rents and 


Annualrents diſcharged : But that they muſt compenſe pro tanto the Articles 


of the Cornet's Diſcharge. 
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1 27, 1705. James Sinclair of Southdun, gainſt George Sinclair of 


N a Declararor at the Inſtance of James Sinclair of Southdun, againſt George 
Sinclair of Baract; for extinguiſhing two Bonds granted to him by the 
Purſuer's Predeceſſor: The Purſuer offered to prove Payment by the Defenders 
Oath. And he having deponed, That William Bruce Brother to Stanftell being 
Debtor to him in 60 Pound which the Purſuer's Father promiſed to pay, the De- 
ponents Wife received the ſame by bis Order from Southdun. 79 
The Lords found the Quality of the Oath intrinſick, and refuſed to deduce 
the ſixty Pound off the Sums in the Bonds ' » . 
Allbeit it was alledged for the Purſuer. That the Quality ſhould be conſidered 
as extrinſick. Becauſe, The Defender's Oath cannot prove that William Brute 
was Debtor to him, Or fix a Debt upon Bruce, nor yet can it prove that the 
Purſuer's Father promiſed to pay ſuch a Debt. As a Creditor in a Bond by 
whoſe Oath the Debtor offered to prove Payment, acknowledging he got Pay- 


- 


ment bur upon the Account of Merchant Ware or other Things furniſhed, 


would be obliged, notwithſtanding ſuch a Quality, to inſtruct the Furniſhing 
and Prices. 5 e rele. nn rare Eel] an 
In Reſpect it was anſwered for the Defender, That the Purſuer having offered 
to prove Payment of the Bonds by the Defender's Oath ; and he having deponed 
that the ſixty Pound was received upon another Account, the Purſuer muſt 
take the Oath as it ſtands. | Seing, if the Defender had deponed that the Purſuer 
Was owing him 60 Pound per Bond or Ticker which he gave up upon Pay- 
ment: This could not have obliged Barack the Defender to prove that the 
Mony was due by the ſaid Bond, or Ticket. For the Caſe is not, Whether a 
Promiſe could be proven by the Deponent's own Oath : But that ſeing he did 
not acknowledge to have received the Mony controverted in Payment of the 
Bonds, the Purſuer doth not prove his Alledgeance. 3 4 


November 28, 1705. | Henry Ker of Greden, iſi Iſobel Abernethy Relic 

f Thomas Inglis Merchant in Edinburgh. e 

IN the Action at the Inſtance of Henry Ker of Greden againſt Iſobel Alerneti); 
The Lords found that a Seaſin by Heſp and Staple was equivalent to a 


5 Seaſin upon a Precept of Clare conſtat; and conſequently a ſufficient Title of 
Preſcription, Becauſe, the Baillies give Seaſin by Heſp and Staple upon Pro- 


duction or certain Knowledge of the Parties Rights, recorded in the Regiſters 


November 29, 1705. The Creditors of Mr. Alexander Paterſon. and Robert 
IE 54 1h againſt Robert Douglaſs of Earnſlaw and Mr. Alexander Douglaſs 
his Une, | % Pee oh Wt, 467 W | 


. 


1 PB the Reduction and Declarator (mentioned ſuprs November 21, 170; ) 


at the Inſtance of the Creditors of Mr. Alexander Paterſon againſt Robert 
. DIE, On 1 5 1 Dong laſs 
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both the Retour and Seaſin had ſtood upon Record a Matter of 30 Years. 
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48 A Journal of the Seſſion; containing 


Right derived by a Seaſin not regiſtred was preferred to Diren's Right flow- 
ing from her whoſe Seaſin was regiſtred. | Becauſe, Diren's Right fell in Con- 
ſequence of his Author's, Who could not paſs by the Perſon laſt lnfeft tho? his 
Seaſin was not upon Record. And Regiſters were mainly deſigned for the 
Security of ſtranger Purchaſers. Nor can it be known from any Record that 
the Executions of a Brieve are falſe, or that there is a proximior Heres, than 
the Perſon retoured at the Time, & c. and the Clauſe altima veſtitus & ſafitus 
de Feodo, is as neceſſary to be obſerved in Execution of the Brieve as the Clauſe, 
Quis eſt legitimus & propinquior Heres, Vc. be ES Ir ET 
Triphed for the Purſuers. The Pratick betwixt Sir William Keith and Sin- 
clair of Diren alledged on by the Defenders hath not the leaſt Reſemblance to 
their Caſe, for there Sir William, who derived Right from Hugh Keith whoſe 
Seaſin was unregiſtred, proved 40 Years Poſſeſſion conform, and 105 there 
was no Regiſter for the Time in Caithneſs where the Seaſin was taken, and 
Seaſins were not then in Uſe to be regiſtred in the publick Regiſter. Sir Wil. 
liam Reith's Father and Author's Right was confirmed and completed by a 
publick Infeſtment before Diren's Inſeftment; and the latter's Right too was 
not onefous but elicited. Nothing of all which can be alledged here by the 
Defenders. And if a baſe Seaſin unregiſtred not cled with Poſſeſſion granted 
by a Father to a Son, were ſuſtained after fo long a Time to the Prejudice of 
fingular Succeſſors and Creditors, eſpecially ſuch as have more than fourty 
Years Progreſs ſince the Date of the ſaid latent Deed and Poſſeſſion by Virtue 
thereof, then no Purchaſer or Creditor could be ſecure againſt ſuch Contri- 
( „„ fo 3 . 
Ihe Lords repelled the Defence founded on the Diſpoſition granted by John 
Graden to his Son, with the Seaſin following thereon ; in Reſpect the ſame 
were not clothed with Poſſeſſion, and the Seaſin not regiſtred, and ſuſtained 
Grace Graden's Retour, and therefore preferred her Husband's Creditors to 
Mr. Alexander Douglaſs's Adjudication 3 9 {3 


December 1, 1705. Margaret Grieve Reli# of John Thomſon younger Mer- 
chant in Jedburgh, againſt John Thomſon elder Merchant there. 


M Argaret Grieve as having Right by Aſſignation from the deceaſt John 
IVI Themſon her Husband to 50 Merks, which John Thomſon elder obliged 
himſelf in their Contract of Marriage to pay to the Gedent and his Heirs, 
charged her Father in Law for Payment. Who ſuſpended upon theſe Reaſons, 
1. The Cedent had diſcharged the Sum betwixt the Minute of the Contract of 
Marriage and the extending of the Contract it ſelf. 2. He offered to prove by 
the Charger's Oath, that her Husband and ſhe had received Houſhold Furni- 
ture and Goods to the Value of the Sum charged for. The Lords repelled 
the firſt Reaſon of Suſpenſion, and reduced the Diſcharge granted betwixt 
the Minute and the Contract as contra Fidem Tabularum nuptialium, & bonos 
1 „ . % oor. 
When the Charger came to depone upon the ſecond Reaſon of Suſpenſion, 
the Suſpender paſt from her Oath and offered to prove the Alledgeance Scripto. 
And to that Effect produced an Accompt Book wherein there was a Receipt 
of 286 Pound written by the Suſpender, and ſubſcribed by his Son. | 


— 
* 


Alledged for the Charger. That the Suſpender had falſly with his own Hand 
made up and ſuperinduced that Receipt to her Husband's Subſcription, who 
when Apprentice to his Father had in a childiſh Way written his Name in 
ſeveral Blaces of that Compt Book, to try his Hand. And to fortifie the Suſ- 
pition of a fraudulent Contrivance; urged the Reaſons following, 1. The Sul- 
pender deceitfully elicited the Diſcharge reduced as contra bonos Mores : 7 
9 9 Nr : ö ſent 
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„ malus, ſemper præſumitur malus, eſpecially in this Caſe, where the firſt 
cd of Fraud was deſigned to evacuate the fame Claim. 2. Tis incon- 
1 deiveable hy the Suſpender referred his Alledgeance to the Chargers Oath, 
hen he had ſo clear à Diſcharge 3 But it ſeems he had not then filled up 
he Receipt, or entred ſo deep upon the Contrivance. 3. There being but 
eight Days interveening bet wixt the Diſcharge reduced, and the Date of 
Je poſterior Receipt-quarrelled : It is not probable the Suſpender, who was 
V defircous to pay nothing, would ſo ſuddenly have made Payment of the 
Wnoſt Part; or that having a Receipt upon real Performance, he would have 
Wuffered his good Name to be called in Queſtion for the firſt Diſcharge, with- 
ut ſupporting it by Production of the ſecond. 4. The Husband's Subſerip- 
ion in the Book produced, is diſconſorm to his Subſcription in other Writs 


. The Subſcription to the Receipt appears to have been a childiſh Scribbling : 
For the Subſcriber's Name ſtands written after the ſame Manner in twenty 
Wother Parts of the Book, which the Suſpender had induſtriouſly blotred out, 
Wo conceal the Congruity of theſe Subſcriptions with that of the Receipt, 
It may alſo be obſerved, That to cover the Scribbling under the Subſcripti- 
Won, there were ſeveral Accompts pinned on. Laſtly, There is no Article of 
WBuſinefs, marked in the faid Book after the Year 1597, except this Receipt in 
n he Vear 1703, and another in the 1701. . „„ 


that is contrary to the Law of Scotland, is contra bonos Mores : Nor can à 


the Niceties of the Municipal Law of his own Country, 2. The Reaſon why 
the Suſpender did firſt refer his Ground of Suſpenſion to the Charger's Oath, 
vas to vindicate himſelf from her Calumny by her own Teſtimony. But 
Wafterwards being informed ſhe would prevaricate in her Depoſition, he 
thought fit to reſile, and prove his Alledgeance Scripto. And it is a moſt ar- 
Wtificial and abſurd Inference, That the Suſpender referred the Cauſe to the 
Cbarger's Oath before he contrived the Receipt, and reſiled after contriving. 
=. Ic is true, the Suſpender at firſt thought not himſelf obliged to pay the 
om charged for after the firſt Diſcharge : But immediately after the Mar- 
iage, he was told by intelligent Perſons upon what Head it was quarrelled ; 
ad therefore took the now controverted Receipt from his Son. 4. As the 

TCharger's Husband was a Man of a very unconſtant Head, ſo he was a Man 


f a very unconſtant Hand, and varied his Subſcription frequently: And 


rherefore nothing can be drawn from the Diſconformity of his Subſcriptions. 
. is a calumnious Gloſs to aſſert that the Father ſcored out the Son's 
Name in the Book to .conceal the Congruity of the Subſcriptions : Since it 
ss a thouſand Times more probable, "That the Son was ſo Cautious as to 
elete his own Name for Fear of Superinduction, and that he would alſo have 
delete his Subſcription to the Receipt, had it not been a true Deed of ſuch a 
Pate. As to the Inſinuation that ſome Receipts were pinned upon that found- 
ed on in the Book, the better to cover the Contrivance ; There is no more 
Senſe in it than to conclude that where ſeveral Papers are tack'd together, 
that which falls to be uppermoſt was ſo plac'd to hide the Reſt. And no 
more could the Suſpender, if he were not an Idiot, fancy, That the pinning 
ot other Papers upon the Receipt in the Book, might hide it, more than the 


we why the Suſpender did not inſert other Buſineſs in that Book, was to con- 
4 opal from his younger Children the Tranſactions betwixt him and his eldeſt 
on. f | 05 eee 1 


— 
” 


71 N The Lords found the Receipt in the Book founded on null, and not pro- 
aluve, and therefore repelled the Reaſon of Suſpenſion. And decerned the 
= 3 Op ee: os e ZBiuſpender 


Wn his Manhood, and therefore has been writ by him when he was a Boy. 


W Anſwered for the Suſpender. 1. It cannot be concluded that every Thing 1 


Perſon, who is no Lawyer, be juſtly charged with Malice, for not obſerving 


We firſt or ſecond Leaf of a Book could hide the third. Laſtly, The Reaſon 


50 A Journal of the Sefſun ; comaining 
_ | nder to ay all the Expences of the Proceſs; and the Chargers | Damages 
..* 2:0 7% given 05 tb an Accompt by her upon Oath. And for his tampering 

to vitiate the Compt-book, he was fined in 500 Merks, and ſent to Priſon 


RES 


or 


till he paid'it, and applyed to the Lords for his Liberation. e 


December 7, 1765. The Proturaor-fſzal of Annandale, agsinft George Car. 


ruthers of Holmains. , 


F | ” 


for 1000 Merks, as the Fine impoſed by the Ad 34. Par. 1. Ch. 2. 


for an irregular Marriage; which Act was ordained by the 4# 12. Seſſ. 5. 
Par. X. W. to be put to Execution at the Inſtance of the Procurator-fiſcal WY 
of the Juriſdiction where the Parties guilty ſhould be queſtioned ; And the 
faid Defender ( whoſe Eſtate and Reſidence is in the Pariſh of Daltoun, and 
| Stewarty of Annandale) having procured a Diſcharge from the Miniſter of 
Dualtoun, acknowledging his having given Satisfaction to the Pariſh; And a 
Teſtificate from the Kirk-Treaſurer of Edinburgh, where the Matriage was 
celebrated, bearing Receipt of the Poors Dues, and a Diſcharge of the pecu. 
niary Mul& for nor marrying at the ordinary Time in the Church: The 


"THe Procurator-fiſcal of Aunandale, having purſued George Carruther; 


Lords found the Fine ſhould be applied to pious Uſes within the Pariſh 


with the Burden of the Purſuer's Expences to be modified by the Lords. And 
found the Miniſter could not diſcharge. And therefore repelled the Defence 8 
upon Payment made to him, e 08 oe" 67 3h "x 


* 


—_— 


Eodem Die. Sir Thomas Young of Roſebank, againſt Alexander and Heriry, 


Bothwells elder and younger of Glencorſe. 


Or Thomas Toung having, upon a Minute of Sale entred into betwixt hini 


and Alexander and Henry Bothwells, concerning the Lands of Gencorſe, 


charged them to purge theſe Lands of all Incumbrances, and particularly of a 
Tailzie contained in the ſaid Henr) BothwelPs Contract of Marriage, where- 


by Alexander his Father tailzied theſe Lands to him, and the Heirs therein 


mentioned, with a prohibirory Clauſe to ſell or anailzie, or contract Debt: 
They ſuſpended upon this Reaſon, That the Diſpoſition of Tailzie is no true 
Incumbrance. In ſo far as; 1. Albeit a Proviſion in a Contract in Favours 

of Heirs-male of the Marriage, is effectual to hinder gratuitous Deeds in 


Prejudice thereof, it cannot obſtruct this Sale, which is a Deed both juſt, 


oY onerous and neceſſary. True, the Proviſion contains a Clauſe prohibiting 
to ſell or contract Debt: But this bare Prohibition, without any Irritancy, 


ſhews only the more enix Deſire of the ContraQers to preſerve the Eftate to 


the Heirs of Intail ; Irritancies being the only Thing that give Right to Heirs 
of Tailzie to quarrel Deeds againſt Receivers, whatever they may do by Virtue 
of a ſimple prohibitory Claufe againſt the Granters. Nor can it be pretend- 
ed that the Tailzie is ſecured by an Irritancy, from the Contract's bearing, 
under the Conditions, Proviſions, and Irritancies after-mentioned : Becauſe, this 
general is to be underſtood, applicando ſingula fingalis ; that is, of ſimple 


Proviſions and Conditions without the Clog of any Irritancy, and of others 
to which Irritancies are ſubjoined. So the only Proviſion conceived by Way 


Of Irritancy, is, That about the Heirs of Tailzie marrying without Conſent. 
2. This Tailzie is not valid againſt ſingular Succeſſors, not being made in 
the Terms of the ACt of Parliament 1685, containing Reſtrictions and Irri- 
tancies with Conſent of the Superior, nor duly regiſtred as that Act pre- 

ſeribes, but only recorded in the Commiſſar Books of Edinburgh : And there 

fore cannot ſtop the preſent Sale. . | The 
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be Charger raiſed alſo Reduction and Declarator of Extinction of the 
= Minute upon theſe Grounds, 1. The Suſpender's Infeftment being affected with 
WE prohibitory and irritant Clauſes, and not a ſimple and abſolute Rightof Fie, they 1 
an never make up a clear Right to a Purchaſer. 2. This Minute is ipſo Jure 0 
& ...//- For there was Dolus dans Cauſam Contractui, in ſo far as the Sellers conceal- 
ea che Tailzie, and the Purchaſer entred upon the Bargain with them as here. 
table and abſolute Proprietars: Whereas now their Titles appear to be ſo qua- 
= 1;6ed and limited, as the Putchaſer, had he known ſo much the Time of the 
Minute, on fuiſſet contracturus; For who in his right Wits would give a full 
and adequate Price for ſo fettered an Eſtate? As to the Reaſons of Suſpenſion, 
it is anſwered,” 1. Whatever might be ſuſtained in Favours of one who lent his 
= Mony bons Fide, and came to affect the Eſtate for his Payment: *Tis againſt 
all Reaſon to force the Charger to complete a Bargain Rebus integris, where 
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contaming 


Tailzie, who have no Jus quæſitum, but nudam Spem, quarrel. or impugn the 


- 
o 
* 
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| -Deed. So whatever Ground of Scruple the Purchaſer may fancy to himſelf 
he has no Ground to refile: And the Reaſon given, with the Lords interpoſeq 8 
Authority, may ſatisſie all the Scruples ; as they will relieve him of all Hazard. 

The Lords found, That Henn) Bothwell with Conſent of his Father could 
_ validly diſpone the Lands contained in the Minute of Sale for neceſſary Cauſes ; 


notwithſtanding of the prohibitory. Clauſe in the Contract of Marriage. 

Thereafter December 18, 1705. It was alledged for Sir Thomas, That ſup- 
poſe young Glencorſe with Conſent of his Father could notwithſtanding of the 
Tailzie diſpone for neceſſary Cauſes, he could not diſpone the whole Lands, 


according to the Minute, but only ſo much as might fatisfie theſe neceſſary 


Cauſes. And the Purchaſer could not be obliged to accept of a partial Dif- 
poſition, or partial Implement of the Minute, which he entred into upon the 
Hopes of lodging all his Mony together upon that Eſtate; more than a Credi- 
tor is bound to accept of partial Payment. Thus Faly 20, 1675, [Maitland 
contra Gordon, a Minute of Agreement is null where complete Performance by 
one of the Parties is impreſtable. Nor is an Offer of real Warrandice or equi- 
pollent Security ſuſtained : Becauſe, the Maxim Loco Facti impreſtabilis ſubit in- 


zereſſe, holds only in Contractibus Monopleuris, and not in Diplearis, Where 


Parties mutually contract, Performance muſt be preciſe in Forma ſpecifica,' and 
when either fails to implement completely, the other is free, ex Cauſa data non 
ſecuta. Tt hath been often ſo decided, particularly betwixt Gordon of Leſmore 


and the Marqueſs of Huntly. Nor was Retention of a proportional Part of the 


Price equivalent to what was to be performed ſuſtained, as Gilmore obſerves, 


Deciſ. 156. July 1665, Weadderburn contra Mepherſon. Yea, fo far have the 


Lords regarded the Intereſt of Purchaſers, not only as to real Security, but 

| even as to their Satisfaction of. Mind in being free from the anxious Expe&ta- 
tion of Pleas and Hazards, that a Perſon who for a Parcel of Cloth ſold to him, 
was bound by Contract to aſſign a Bond with Warrandice only from Fact and 
| Deed, was not allowed to claim the Cloth; unleſs he would aſſign with abſo.- 
lute Warrandice, 28 June 1664, Black contra Moffat, And a Buyer was not 
found obliged to accept of a fourty Years Progreſs, or acquieſce in abſolute 


Warrandice offered: In regard it was ſufficient for him to ſay that poſſibly 


there might be Interruptions, and perſonal Action upon Warrandice might be 
ineffectual, June 13, 1676, Nairn contra Scrimzeour, OT SHI 


* 


Anſwered for Glencorſe. The neceſſary Cauſes mentioned in the Interloqui- 
tor, are not to be reckoned as adequate and commenſurate! to the Sale: But 
only ſuch as might juſtly move any rational Man in ſuch Circumſtances rather 


to ſell, and fave a Part of the Price for the Behoof of thoſe concerned therein; 


than to keep up a burdened Eſtate to the Ruin of the whole. 


The Lords adhered to their former Interloquitor, the neceſſary Cauſes being 


always prior to the Contract of Marriage: 


— 


1 » 
* 
. 


Fodem Die. James Murray Taylor in the Canongate, apainſt the Children of 


the deceaſt Patrick Chalmers Beltmaker in Edinburgh. 


the Action at the Inſtance of James Murray Taylor in the Canongate; 


| I againſt the Children of the deceaſt Patrick Chalmers Beltmaker in Eain- 
burgl, the Defenders being found liable for a Debt of their Father's, as ſub- 
| xeRted to the paſſive Titles by their Procurators proponing peremptory Defen- 


ces, and failling in the Probation : The Lords reponed them againſt the paſſive 


Titles, in regard they were Minors. Becauſe, Minors are not only reſtored 


e Jure communi againſt Contracts and Obligations entred into by them Wet 


Mi 


* 
TFT 
- A 

WA 44 1 + * 
OS * þ x - 
1 ＋ 

* \ = op 

A 

» "bk 
N 


—_ Gon appears, but even againſt judicial Acts; Stair's Inſtit. P. 57. December 
; ge: Le 10N PP , | 8 7 \ | | | | 1 * j a » * | 
—_ ; 1688, Stewart contra Steuart ; Fe ruary 14, 1677, Duke and Dutcheſs of 
= > cue againſt the Earl of Tweddale; Th, 3 . 
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FT . December 13. 1705. Gilbert Livington and bis Factor, againſt Miſtreſs 
—_ Margaret Menzies, ana the- Heirs of Line of Saltcoats. Ld 
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== 7 Eorge Livington of Saltcoats, with Conſent of his Curators, having, in the 


0s | Year 1655, by his Contra@ of Marriage with Mary Hepburn Daughter 
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Wo che Laird of Beinſtoun, obliged himſelf to Tailzie his Eſtate to himſelf, and 


eſt Heirs-male whatſomever ; Alexander his eldeſt Son diſponed the Lands to 
George the younger, and to his Heirs and Aſſignies whatſoever : Upon which 


Hs” 


Hbiſpoſition he was inſeſt and entred by the Superior; and granted a Diſpoſi- 


Gilbert Livington as Heir - male to old George, purſued a Reduction, Impro- 
a __ and Declarator againſt her, for removing the Deeds to his Prejudice; 
Ground, That Alexander was a fatuous or furious Perſon, incapable to dif- 
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ould be reduced ex Capite Lecti. 
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tract of Marriage 1655, (who was then Minor) in Favours of Heirs-male 


Contract was fo far binding, that the Obligement in Favours of the Heir- male 


ctitution to other Heirs-male, in which the other Party Contracter was 
not concerned, is no Linculum Jur z, producing Action, or a Ground of In« 
ZE hibition, but a meer Deſtination or a Bond of Tailzie for Love and Favour 


revokable at the Granter's Pleaſure. And as the Subſtitution was no Ground 


WT of Action: So if any Obligement did thence ariſe, it is preſcribed non atendo for 


of the Marriage might alter the ſame, as he hath done, by diſponing to his 


Brother George, and to his Heirs and Aſhgnies whatſoever; fince he was not tied 
up by a prohibitory Clauſe: Multo magis might he in this Caſe evacuate the 
= Subſtitution, which ſubſiſts only in the Terms of an Obligement to make a 
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Replhed for the Purſuer. i. A Minor may in his Contract of Marriage 


tailzie his Eſtate, with Conſent of his Curators, to Heirs-male for 
ol the Family; which is a juſt and rational Deed ordinarly done by prudent 
Men. Minor enim qui Jure communi. uſus eſt, non poteſt videri circumventus, I. 
ult. C. de integram Reſtitutione. Et lædi vel decipi non videtur, « licun 
L aaitur, L. 116. ff. de Reg. Juris. And altho? the Proviſion, of Tailzie had 
been quarrellable, it cannot be drawn in Queſtion now, the Minor who lived 
= many Yearsafter his Majority, having never revoked the ſame ir 1 Tir 
2. The Right ariſing to Heirs- male failzieing Heirs of the Marriage, could 
bot preſcribe; ſeing they were not valentes agere, fo long as Heirs- male of the 
5 Matriage Were exiſting: And George the laſt of theſe died but lately; upon 
“⸗kũſß a MoaDog Joes ka 1 


* — N 


the Heirs-male to be procreated betwixt them; Which failzieing, to his near- 


tion or Bond of Tailzie in Favours of Margaret Menzies his Siſter Daughter. 


r declaring and making effectual his Right as Heir-male; upon this 


pone to his Brother; And the Diſpoſition by George to Margaret Menzies muſt. 
not voy fl in Conſequence, Quia reſoluto Jare Dantis reſolvitur Tus Accipientis; 
Alledged for the Defenders. That the Subſtitution In George Livington's Con- 
Ewhatſoever, failzicing Heirs-male of the Marriage, was null and reduceable. 
FBecauſe, 1. A Minor with Conſent of his Curators cannot cut off the natural 
And lineal Succeſſion of a Family by a Tailzie, which is an Act of the higheſt 
Importance, exceeding the Verge of Curators Adminiſtration; and upon the 
Natter a Donation from which Minors ought to be reſtrained. 2. Tho” the 


of the Marriage, could be fruſtrated by no gratuitous Deed : Yet the Sub- 


W rhe Space of fourty Years, by any Infeftment or Document upon it. 4. Albeit 
the Subſtitution had taken Effect by Infeftment, Alexander the Fiar and Heir 


preſerving 
quit Jus publicum 


in his oẽn Time. 
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made ſeemingly with Conſent of Curators, ought to be underſtood in Law as 


null needing no Revocation : So that they cannot be underſtood as ratified by 8 
the Minor becoming Major his ſuffering the Anni utiles to elapſe. 2. An Oblige- 


George, was Rational, and could be quarrelled by none but George himſelf, who 
Was ſo far from it that he N it, was entred by the Superior by Reſigna- 
tion thereon, and obtained a ( N. 
by Virtue of theſe Titles for ſeveral Years after his Brother's Death, when 
he might have entred otherways by Service or Precept of Clare conſtat; 
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7 hot Diet the Purſuer immediately claimed his Right. And ſoit was de- 
» "cided Fannary2s5, 1678, Duke of Lauderdale againſt the Earl of 'Tweddale : As 


upon the like Ground Warrandice preſcribes only from the Date of Eviction. 
Again, Preſcription cannot take Place in this Caſe, Becauſe, the Poſſeſſion of 


the Heirs-male of the Marriage is, in the Conſtruction of Law, the Poſſeſſion 
of the other Heirs-male: As a ſingular Succefſor is underſtood to have poflef. 
ſed by his Authors. 4. The Diſpoſition: by Alexanaer in Favours of his Bro- 
ther, is null and reduceable, and conſequently all that followed upon it; The 


Granter being long before and aſter-the Diſpoſition a furious and fatuous Per. 
ſon, in ſo far as he conſtantly ran barefooted through the Country, roring 


in his Shirt, and running into the Sea and other Waters: He could not keep 
himſelf clean, nor know when his Excrements came from him; nor could tell 


his Fingers. And conſequently all that followed upon his Diſpoſition fell in 


Conſequence, ſeing quod nullum eſt, nullam ſortitur Effectum. 
| Replzed for the Defender. When in the civil Law Curators had not the 


Power to liberate and manumit Servants, as being no Act of neceſſary Admi- 
niſtration, but of abſolute Dominion: Can it be thought that Law will allow 


Curators to make Tailzies at their Pleafure ? And therefore ſuch Deeds, tho 


Deeds of Minors having Curators without their Conſent, which are certain] 
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and crying as a mad Man, to the Terrour of N eighbours ; attempted to kill 5 5 
his Keeper, and alſo himſelf, by leaping over the Windows ſome Stories high Ml 
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ment here in Favours of the Subſtitute, is much the ſame with a Bond of Tail. 


_ ziegranted in Favours of an Inſtitute, and Subſtitutes. Now, if the Inſtitute 7 


ſhonld forbear to proſecute the Granter to expede his Infeftment conform to 
the Bond of Tailzie; the Subſtirute might nevertheleſs by conveening the 


Granter and Inſtitute, compel the Granter to expede his Inſeſtment conform to 


his Bond. is groundleſs to alledge that the Purſuer was not valens agere, 
albeit he was not valens ſuccedere, & poſſidere, which concerns only the Effect, 


to raiſe a Queſtion, de ejus Statu & Capacitate, ſo long after his Death, is con- 
trary to Law and reaſon. Yea, what Alexander did in Favours of his Brother 


harter containing a Novodamus; and poſſeſſed 


which muſt be as effectual to Impower him to alter the Deſtination of Succeſſi- 


on provided in the Contract, as if he had been actually infeft upon a Service 
or Precept of Clare conſtat. For many Caſes could be inſtanced where inha- 
bdile Titles are good and ſufficient to the Receivers acquieſcing in them, who 
| had the only Right to quarrel *em ; July 25, 1672, Gray contra Gray, Not 
are the Qualifications of Fatuity or Furioſity relevant, fince it is not alledged 


that Alexander was ill continually and without Intermiſſion. Beſides, that the 


proving of Fury or Fatuoufneſs by Witneſſes fo long after the Parties Deceale, 


would be dangerous, tending to take away Writ by Witneſſes, who can hard- 
ly prove that the Granter was not then'in a lucid Interval. And here the Pre- 


ſumption ſtands for Alexander's being in ſuch an Interval, becauſe he uniformly 


-- 


7's ſigned 


and not the Force of the Obligement, that was no ways conditional. And 
therefore Preſcription did certainly run from the very Date of the Obligement, 3 
which is now preſcribed. 4. Tho? Alexander might have been weak and in. 
capable to manage his Eſtate, yet he was not ſo always, and ſuch a fair and fo. 
lemn Diſpoſition made by him to his Brother, by Advice and in Preſence of 
Friends, argue him to have been ſenſible and compoſed at the Time. Beſides, 
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55 
TA _ 4 his Name ſeven Times to the Diſpoſition in Favours of fis Brother in 
(tte Preſence of his Friends and Relations, to each of whom he left juſt Provi- 
ons which was a harder Trial than the telling of his Fingers,  ... 0 „ 
_ Duaphed for the Defender. The Diſpoſition granted by Alexander to George, 
tand his continuing to poſſeſs by Virtue thereof, can never ſupply the Want of 
WT Tofefemment as Heir in George's Peron, fo as. to give him any Right to alter ho 
++ Succeſſion: Which were a ftrange Sort of Tranſubſtantiation, 


« 


”* 


7 Rel Change of one Right to another of a quite different Nature; 
And to ſupport the Diſpoſition in Favours of Margaret Menzies, upon the 
= riction of George's ſtanding infeft as Heir to Alexander, ſince. it was in his 
power to be infeft were to allow Fictio Fictions, that is reprobated in Law. 
W Beſides the Diſpoſition being reduced upon the Head of Fatuity, the Charter 
. granted by the Superior upon George's Reſignation falls with it, As to the 
Peciſion Gray contra Gray, the Inſeftment there was not null for Want of Con- 
WE nt, but reduced as done on Death-bed. 2. If a furious Perſon's Deed, were 
= underſtood in Law to have any Effect, it could not be reduced unleſs the Pur- 
WT er could alledge Prejudice and Leſion thereby: But the Principles of Law 
don't require this. And in a Reduction of a Diſpoſition ex Capite Metus, the 
lords repelled this Defence,that the Diſponer had no Prejudice by the Diſpoſiti- 
on which was granted in Implement of a former Minute. And to ſuſtain this 
© Diſpoſition in it ſelf null becauſe of the Poſſeſſion of one who was alioqui ſuc- 


12 


* 


ceſſurus, would be of dangerous Conſequence and incourage the neareſt Agnats 

W of furious Perſons to take Advantage of their Circumſtances, and go elicite 

WE Deeds from them whereby they may immediately attain to the full Poſſeſſion 

of their Eſtate. 3. The Qualifications urged for Alexander's having lucid In- 

RE tervals are no Ways relevant. For as a furious Perſon may exerce the Functi- 
ons acquired and fixed upon him by Education the Time of his Health; ſuch as 

Y =D P ſpeaking Latin, or French, writing his N ame, whiſtling, or ſinging, and in the mean ; 

Time be as deſtitute of the Uſe of his Judgment as a, Parrot: So a Man may 

= ſubſcribe his own Name and yet be fatuous and furious, a late Inſtance 

EXE whereof is William Mitchel. Yea furious Perſons are ordinarly taken up with 


e? 


and ſuſtained the Diſpoſition made by Alexander to George, and aſſoilzied from 


Reid Baillie there. 


X-under Reid having gotten from Andrew Wales Merchant in Dundee a; 
-, - Diſpoſition to, and Delivery of ſome Goods in Security of a 
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December x9, 1705. James Man late Baillie in Dundee, againſt Alexander 


p-: 


——_— 


= — x, — £5. - — — — 3 —ͤ—a—ᷣ—Ʒũ—ũ m 9WF 77 — — — 
— . 75 OG» — — oo =: > > 2-7. >a — —— —⅛ 
2 4 ws . SD - . - = = — — en. ey _—_— 2 
— my Ns — -— — CY. — ons cave i a - —— 5 — — 3 
4 — — * 2 12222 25 — — — ES 7 « - * þ I a — 2 
rr 3 + _— 5 - we 4A wo 
1 „ p ———w_H Leer” —— Lt 
— — — 3 — — —— my » pe — 
Se PR” 2. 2 _— 
„ I 2 p am — , « þ 
* ny . — ** 
- % 
33 Fa - 


= 


_ 


— — I 
= - — A \ - PF F; 
BY 2 OI A—yᷣ̃ dE 
- - = A - x — 
7 TINS „ 
2 


_ __O 


8 — + 
* —— ee — * 
S a Ire 
*- HG” 


—— es — — — — 
e — N 21 C02 — — 
989 1 WAND on . w —— —— — h Mw = 
PESO Ter "OE wi At — „ "FO , gh 2 — 2 
- » Ty - —— > — — - 
r Kew „ere F _ * Es en — * > — — — 
4 7 i * N 
> ” S 
4 i 1 a * 
© 


r rb 
oy Bene ——— , — n 
go 3” its = + * Ys — 
4 
* 


3 coal RIES 
—— . 
C - ; 


* 
ao 


7 . : I % 
= N . 0 & " | o „ 
; WA 1 n . iN , 1 
wrt * 1 * U f 3%, , 2 : 85 / f N 1 
- Wo \ > ied 2 - * 0 0 : , . * h 1 0 
N 3 5 ot \ Sh” IA. | 3 f — , Ry þ 
- Fa . 0 WM ) 4 p I 2 ; < 1 * * * N. . 5 , N N ; 
L $ 4 : * 1 * 0 8 3 — p of * k : . "9 4 n 4 "RY * " \ G . 2 7 10 - 1% 4 
; & Ws Ss s Rt 7 N - I 4 ET = r e FL m_ 6.4 HS BET. TE BY , 8 1 * 
91 * 1 £ N 4 N "4 * the W PER „ * »ä— _ 1 * — 2 at 2 — n _ 
4 * | n : — : * * * & AJ's > www — , ” q Cy . 
þ. 5 : a 8 . 2 8 N . ” — 
1 5 * we,” " — fy , 1 4 7 "© F : * y > . a P : * E p 
2 : 7 Aa + . WW OY, LENS 
; br . ö be Rs. : ) . " ö 8 wt | = Wy g 8 
” "4 ; a 1 * . * 1 fl ” x 4 1 7 4 R - : : * 
1 a * 7 | ; 4 ö 
: * 5 * 4 333 7 F 1 ' , : \ a ** 
. 1 , * > > * ; _ , g 7 « I 
” 6 y - : 4 $ * * 
; Py j « « - N f 5 
8 f ' N * 0 4 . 
3 o 0 5 - OT - 
. \ j W * , P "_ . . " , * 5 9 
* a R 7 * . . 0 * ** — 2 W , * N \ 
5 „ 5 5 
* * 1 * + Ws \ £4 3 kd 
3 - wy * 


James Man another Creditor to Andrew Water arreſted in Alexander Rejd's 
Hand, and having obtained Reduction of the Diſpoſition as made after: Wales 


Prejudice by the Aſſignment. 


n 
- 
* . 


_- Help and Staple. 


was under Horning and Caption, and within ſixty Days of his flying and ab- 
ſeonding, he infifted in a Forthcoming, againſt Ale nander Reza 


a. 


Aledgel for the Defender. That he could not be obliged to ke forthcom- 


1 5 


ing the Goods diſponed or Value thereof to the Purſuer, unleſs he would 
aſſign his Debt and Diligence pro tanto, as is ordinary in Competition of Cre- 


 Replyed for the Purſuer. That he was only obliged. to diſcharge, and not to 
aſſign: Payment being required out of the common Debtor's Effects, which 
being made extinguiſhes the Debt, ſo as it cannot be aſſigned to fortiſy another 
Creditor's Debt againſt which there may be law ful Objections, Nor is there 
here any Competition of Rights, the Defender's Diſpoſition being reduced and 
declared null as a fraudulent Deed, 2. The Beneficium cedendarum Ationum 
can neither take Place where the Perſon craving it is not prejudiced by a Diſ- 
charge of the Diligence to be aſſigned; nor where the other Party would ſuffer 
low the Purſuer's diſcharging his Debt is no 
Loſs to the Defender, fince thereby the Deed and Diligence in his Favours may 
revive : And the Purſuer would be greatly hurt by conveying his Debt and 


Diligence to rhe Defender, ſince he gets not complete Payment. Whereas 5 
 Beneficium cedendarum Actionum ſine Diſpendio Creditoris futurum eſt, l. 38. F. de | 


Evictionibus; and a Creditor is not bound to aſſign his Right to a Cautioner 
making Payment prius quam omne Debitum exfolvatur, l. 2. C. de Fide juſſori bus. 
Therefore the Purſuer cannot be obliged to aſſign a Part of his Diligence to 


compet with himſelf. 3. Who knows but the Defender might accommodate a 
third Party with the Diligence aſſigned, and he a fourth, and ſo on, which 


would breed Confuſion. j) ! 
Daplyed for the Defender. Tis true if the Debtor himſelf were purſyed he 


| behoov'd to hold himſelf content with a Diſcharge ; but the Purſuer muſt 


tranſmit to a Creditor making Payment, ſince he gets his Mony rather out of 
the Defender's Effects than out of the common Debtor's : For in the civil Law 
Mpothecarius poſterior priori Hypothecario ſolvens, ipſo 2 ſurrogatur in ejus 
Locum, & Privilegium. And with us the Purſuer of a Reduction ex Capite In- 
hibitionis receiving Payment from the Deſender, is bound to aſſign with this 


Quality that the Conveyance ſhould not be made uſe of againſt his other Rights, 


February 11, 1676, Bruce contra Mitchel. As Creditors muſt aſſign to Cauti- 


ſingular Succeſſor having Right to a Reverſion, Stair, Inſtit. Lib. a. Tit. 10. 
d. 13. And a ſecond Appriſer by redeeming a firſt comes ih Fado in his Right, 


oners diſtreſsd upon Payment made by them; a Wadſetter muſt convey to a 


N 


July 18, 1676, Gordon contra Watſon. 2. The Purſuer can pretend no Pre- 


"Bs 


judice, ſince the Defender is content that the Aſſignation be burdened with Mi 
the Reſervation. of what more is due to the Purſuer, and that it be not made 
Z „ eos ul 
- . The Lords found Baillie Man the Purſuer obliged to aſſign, with Reſervation 


and Preference of what Debt was yet then reſting to himſelf, 


December 25, 1706. Henry Ker of Greden, againſt Iſobel Abernethy Relii 


, Thomas Inglis Merchant in Edinburgh, 


FN the Competition for Maills and Duties betwixt Henry Ker of Greden and 


1 Jobel Abernethy, ſhe founded her Preference upon a Seaſim containing In- 
ſtruments of Reſignation, with fourty Years-continued Poſſeſſion on Seaſins by 
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_ 44:4 for G! eden. By the Act of Parliament 1617 the fourty Years Pol. 
6˖I mul? proceed either upon a Charterand Seafiny 
WE - 3cafinona Retour or Precept of Clare conſtat. Therefore Aber recs Seafins | 
re not a ſufficient Title of Preſcription ; more than they would be a ſufficient 
Nc rdinary Title: Seing theſe are but the Aſſertions of a N otar, and the G rounds 
fm might be taken away by Certification in an Improbation, June 21,1672, 
che contra Cowie 3 Whereas the others have a Charter Precept, or Retour 
% !!!...... Wy Rope 
__ 4»/wercd for Iſobel Aber net ig. Infeftments upon Reſignation in Burgage 
ands do not require ſeparate Charters, nor yet do Infeftments by Heſp:and . 
Ws: plc require either Retour or Precept of Clare Becauſe they are not given as 
other Seaſins by any Per ſon as Baillie in that Part, nor extended by a common 
WEN ary ; but the Baillie of the Burgh as Superior with the ſame Breath receives 
1 ch nation and gives Infeftment, or grants Seafin by Heſpand Staple (which 
Ss the Burgher- retour) upon Production or certain Knowledge of the Parties 
WR izhts, or of their Propinquity of Blood to the laſt infeft. Conform to which. 
IAnfeftment the Town Clerk Virtute Officii, and not as an ordinary Notar extends 
= jodicial Iaſtrument. It Was for this Reaſon, and the more eaſie Conveyance 
ri ſmall Tenements within Burgh, that when the Act 16, Parliament 1617 
e quired the Regiſtration of Seaſins, Burgage Seaſins were excepted; the Clerk's . 
rothocal being the Town's Record. And when that Act of Parliament was 
porrected by the Act 1681, a ſecond Book of Regiſter is only appointed for 
PViſctinction ſake; For in old Time very little Solemnity was uſed in inſeſting 
Wn Burgage Tenements : As appears from Leges Burgorum, Cap. 56. But that 
Wancient Simplicity happening to be abuſed by the taking of Seaſins privately in 
own without either Baillie or Clerk, the A& 29, Parl. 1. J. G. ordained that 
o Seaſin be given within Burgh but by one of the Baillies and common Clerk | 
thereof. Nor is it ſtrange that the Atteſt of a Clerk in his Office being a 
Notary ſhould ſupply the Want of a Procuratory of Reſignation; ſeing that, by 
ur ancient Law, was Inſtrumentum publicum, and made full Faith. 2. Tho? 
naked Inſtrument of Seaſin were no Title of Preſcription per ſe, as but one 
ogle Act or Aſſertion; yet where ſuch a Seaſin unreduced hath been continued 
y ſubſequent Seaſins on Retours, or by Heſp and Staple, it muſt found Pre- 
ription, becauſe confirmed by the Authority of an Inqueſt who are not pre- 
med to proceed merely upon the Seaſin, but upon Knowledge of the Ground 
nd Warrant thereof. 3. It hath not been yet decided how far Seaſins by Heſp 
ad Staple ſhould be ſuſtained in Removings and Maills and Duties, where no 
Netter Titles are competing. But then the Argument doth not hold equally in 
ee Caſe of Preſcription as in ordinary Titles. Since for Inſtance, a Seaſin on 
Retour without a Warrant would not be ſuſtained as an ordinary Title, tho? ü 
be a good Title of Preſcription. It is not to the Purpoſe that Certification 
an Improbation might be obtained againſt the Warrant of a Seaſin by Heſp 
ad Staple: For Preſcription excludes not Improbation, or the Neceſſity of 
roducing Grounds and Warrants. But even in Improbation, a Burgage Sea- 
= would be good without Production of a Charter, Arg. Deciſ. December 14, 
617, Duff and Browz contra Forbes. © Yea, Charters under the great Seal, that 
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ee Party, or the Signature paſt in Exchequer which is the Superior's Deed, 
e but the Atteſts of Perſons in Office. Therefore in Burgage Tenements 
eſignation made and Infeftment given by the Baillie to the Parties perſonally, 
reſted by the Clerk in his Office, ought to be ſuſtained in Matter of P reſcrip- 
on, without Neceſſity of the Baillie's Subſcription or Production of the Parties 
4 rocuratory. 15 So that within Burgh. Seafins upon Reſignation have the Effect 
Charter Precept and Seaſin, and Seaſins in Favours of Heirs by Heſp and 
ple have the Bf of Seaſins and Retours or Precepts of Clare. 


Wc ſuſtained without producing either the. Procuratory which is the Decd of 
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88 J Journal of the Seſſion; containing 


_ 4 5 The Lords ſuſtained Preſcription upon the Seaſin in Bur gage Lands con- 
tining Inſtruments of Reſignation with continued Poſſeſſion on Seaſins by 
IJeſp and Staple. N 3 os AE be ORE EO 
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December 26, 1705. Robert Dickie Maltman in Alloway, againſt Margaret 
S otbers. '- © 


Ty Obert Dickie Maltman in Alomay Creditor to John Conie elder of Mainſ- . 
IN bothkenner in the Sum of 500 Merks and ſome Annualrents thereof, 
having confirmed himſelf Executor 94 Creditor to John Cowie (who was Heir 

' ſerved and Executor confirmed to old John his Father) without conſtituting 

the Debt by a Sentence againft him in his Lifetime : The Lords ſuſtained Pro- 

| ceſs at Dickie's Inſtance againſt Margaret Cowie and others as Debtors. to John 
5 Cowie younger. Becauſe, young John by entering Heir and confirming himſelf 
9 Executor to his Father being ſubjected in his own Lifetime to the Father's 
Debts; as the Commiſſary might have decerned him, if alive, to pay the Debt: 
So he might upon an Edict ſerved without Objection, and Caution found, juſtly 

decern one of the Father's Creditors Executor qua Creditor to the Son. x 


December 28, 1905. Captain Alexander Gavin, againſt Sir Robert Mont- 
gomery of Skelmurly. . e 


„ 
. 


Ul 


R Robert Montgomery of Skelmarly being charged upon a Decreet obtained 
| againſt him and his Curators, at the Inſtance of Captain Alexander Gavin, 
where the Curators were not cited in Initio Litis with the Minor upon the 
Induciæ legales of two Diets, but ex poſt Facto only cited cum Proceſſu by Virtue 
of an Incident to compear upon two Days Warning: The Lords turned the 
Decreet into a Libel. 5 . 1 | 


— 


January 1, 1706. Marjory Row, Hainſt Charles Row of Innerallan her 1 4 


"Broreer. 


N the Reduction at the Inſtance of Marjory Row againſt Charles Row her YG 
Brother of a Decreet Arbitral pronounced betwixt them, ſhe inſiſted upon 
theſe Reaſons. 1. The Submiſſion bore to be ſubſcribed with the Blank O 
the Back thereof by the Parties and Arbiters upon the 7 Januar) 1704; where 

by it was in the Power of the Haver of the Submiſſion with that ſigned Black! 

to fill up the ſame at his Pleaſure. 2. The Decreet is intrinſically null for no: 

being final, in fo far as the Parties are ordained to compt-and reckon anent a 

Od. TELLS on SR en es — 

Anſwered for the Defender. The Words of the Submiſſion being, That th: . 

Parties and Arbiters in Token of their Acceptance have ſubſcribed theſe Preſents —_ 

with the Blank upon the Back thereof the ſaid 7 of January: Nothing can be _ 

_ underſtood thereby, but that the Parties and Arbiters in Token of their Accey- 

tance ſubſcribed the Submiſſion, and that the Parties ſubſcribed the Blank ou 

the Back, applicando ſingula ſingulis; For it had been Nonſenſe to the Arbiter ME 

to ſubſcribe the Blank before the Sentence, in Token of their Acceptance. 

Which is further cleared from this, that the Decreet bears Date the Tenth of MK 

| the ſaid Month, upon which Day the Arbiters ſubſcribed before Witneſs WF 
diftin& from theſe that ſubſcribe the Submiſſion. 2. A Libel or Proceſs ms! 

be determined as to a Part and not as to the Whole, and ſo may any ſubject 

Matter ſubmitted. n 1 0 S 
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Replyed for the Purſuer. Such an Application of {ingula ſingulis is inconſiſtent 


. he Blank of that Date, and the Decreet do's not bear that they ſigned there- 
=... 2. By the civil Law ( V. bet. C omment. in Pandect. Tit. de recept. Arbitris 

i.) Ub; pl vun, eſt Arbitrium, non aliter viaebitur Officio functus Arbiter, 
=, {i omnes Quæſtiones ſua dirimerit Sententia, & c. And the Reaſon why an 


Fg 


oerſman was once an Eſſential in a Submiſſion, Act 88. Par. 6. J. 1. was, 


hat not ſubmitred is decerned: And a Nullity that influenceth the whole; 
ia the preſent Caſe, the not ſubſcribing of the Decreet Arbitral at the Date 
thereof; or it's not VVV 3 
X The Lords ſuſtained this Reaſon of Reduction, That the Blank on the Back 
f the Submiſſion was ſubſcribed by the Arbiters at ſubſcribing the Submiſſion, 


and not after inſerting the Decreet Arbitral thereon, relevant to reduce the. 


oecrect Arbitral. And found the Reaſon proven by the Submiſſion. 


= chant in Edinburgh. 


Eorge Dundas of that Ilk having inſiſted in his Declarator above-mentioned, 


4 
6 


8 0 ( Faly 25, 1705. ) The Defender objected that there could be no Decreet 
of Declarator. Becauſe, 1. By the Contract of Marriage betwixt Walter Dundas 
of that Ilk and Mrs, Chriſtian Lefly, the Heirs-male of the Marriage are to 


= ſucceed, to the Eſtate of Dundas, which runs in theſe Terms, 1» Caſe there ſhall 


ot be Heirs-male procreate betwixt the ſaid Walter Dundas and Mrs. Chriſtian 


= L 1 eſly to ſucceed to the Lands of Dundas; importing as much as that it was agreed 
that the Heirs-male of the Marriage ſhould ſucceed. For Contracts of Mar- 
riage how ſimply ſoever expreſt, if plain and diſtinct, are till to be under: 
Rood cum Effectu. And tho? a Deſtination to Heirs-male contained only in 
the Rights and Evidents of the Eſtate might be alterablc by the Fiar, yet any 


ERA lteration thereof, when contained in the Contract of Marriage, would be 


. ontra Fidem tabularum nuptialium. Therefore George and Walter Dundas the 


| parties Contracters could by no gratuitous Deed defraud the Heir- male of the 
Marriage, who was Heir of Proviſion by the Contract; and far leſs could they 
Aiſappoint the whole Iſſue thereof of the Right of Succeſſion. 2. Ralph and 


and his Son Walter, being allowed to redeem theEſtate upon Payment or Con- 


or taken away by any poſterior Deed of old George, who became by the 
Tailzie a naked Liferenter, in fo far as he reſerved only a Power to himſelf to 


ell and contract Debts : Under which Reſervation of doing onerous Deeds, 3 


tions being ſtrictly to be interpreted, as downright Incroachments upon the 
WE native Effect of Fie and Property; and the altering of the Channel of Succeſ- 
= ſion to the Prejudice of the Iſſue of the Marriage, was a direct Contravention 
of the Contract of Marriage by a fraudulent arbitrary Deed without any neceſ- 
x fary Cauſe; which George could not do tho? confidered in the Capacity of a 
Fiar. 3. Albeit the forefaid Reſervation were ſufficient to impower George to 
make the ſecond Tailzie quoad theſe Parts of the Eſtate of Dandas, whereof he 
vas abſolute Fiar, before the firſt Tailzie yet as to the Lands of Overnewliſtoun 
= herein Walter ſtood publickly infeft as heretable Fiar before that firſt Tailzie, 
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ich the Words of the Submiſſion, which expreſly bear that the Arbiters ſigned 


hat the Deciſion might be final. It's in vain to pretend that in ſome Caſes 
Pecreets pronounced ultra Vires, have been ſuſtained pro reliquo. For there is 
Va ſignal Difference betwixt a Nullity ſeparable from the Writ, as when ſome- 


a January 2, 1706. George Dundas of that Ilt, againſt William Dundas Mer- 


the Heirs male of his Body, by the firſt Bond of Tailzie made by old George 75 


c ſgnation of an Angel of Gold: That Right of Reverſion could not be infringed 


Faculty to alter the Succeſſion, and gratuitouſly to diſcharge the Reverſion 
competeat to Ralph and his foreſaids is not comprehended. All ſuch Reſerva- 


the 
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60 A Journal of the Seſſion; containing 


the Reſervation could not Impower George, who had only a Liferent Right 
of ſome Duties out of theſe particular Lands, to defraud Walter's. Heirs f 
**m. 4. Albeit the Power of diſcharging the Reverſion had been duly re. 
ſerved ro George, he did not exerce the fame by the poſterior Deed, but on. 
ly ſuſpend the Effect of the Reverſion until Ralph or his Heirs ſhould obtain 

the Conſent of ſome Friends: Which was only a temporary Impediment, or 
Reſtraint upon Ralph's free Uſe thereof, deſigned as a Mean to reclaim him 
from Diſorderly Courſes, which naturally ceaſed upon his Death, or his 
returning to frugal Management. For the Friends could not diſſent without 
2 reaſonable Cauſe : And the Want of their Conſent ( when no reaſonable 


Wo 7 
7 © 


ſingular Truſt and Judgment, where there was a Delegation and perſonal 

Confidence. 6. Albeit George could have delegated the Faculty to theſe 8 
Friends, and they could have diſcharged ; they could not do it arbitrarily 
But upon Cognition of Ralph's continued Miſcarriages, which was not ob- 


| ſerved. For the very naming of 'em Judges to his Behaviour obliged then 
to proceed ſecundum Arbitrium boni Viri, and the Rules of Law and Equity, 


JJ... 1 
| Anſwered for the Purſuer. Seing the Lords have found, That there was no 
Obligement of Fie of the Lands provided in Liferent to Walter's Lady, in 
tended in Favours of the Heirs- male of the Marriage, where it might natu = 
rally have occurred: Malto minus, can it be thought by the bare Suppoſitio 
of the Eſtate's being provided by the old Infeftments to Heirs- male premiſed 
to the Daughters Proviſions, any Obligement to Heirs-male was deſigned in 
the Contract, abi id minime agebatur. Conſequently it is unaccountable to 
conclude, That Dundas elder and younger could do no gratuitous Deed to 
fruſtrate an Obligation that in effect never was in Being. Beſides, any Ex- 
peQation that the Earl of Leven, and Contracters on the Lady's Part could x 
have in Behalf of the Heirs-male of the Marriage, was fully ſatisfied by pro. 
viding the Fie to Walter the ſecond Son thereof. 2. The Reſervation in 
the Tailzie 1659, is as broad and ample as could be conceived ; And 'tis 
groundleſs to alledge, That it carry'd a Power to Sell and Contract, but 
not to Diſcharge Ralph's Reverſion gratuitouffy. For he that referves a Power 
to Sell and Diſpone, &c. Siklike and as freely in all Reſpects, as if the 
Bond of Tailzie and. Reverſion therein-contained had never been granted, 
| hath a free and abſolute Power to alter and diſcharge the Reverſion at Plea- Rx 
ſure. And Reſervations in Favours of Perſons denuding themſelves of the 
Fie of their Eſtates in Favours of their own Heirs or Deſcendents, being 2 
Right of Property not conveyed, are amply to be interpreted in Favours of . 
the Diſponers: So that George the abſolute and illimited Fiar might diſcharge 
the Reverſion as he did, which was a moſt rational Deed to prevent the Wn 
Confuſion, Ruin and Diſhonour of the Family, of more Weight than any 
Inference from an imaginary implied Obligement. 3. As Walter the Tr : 
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oOvernemliſtoun might have re- inſtated George his Father in the Property by 
re diſponing the ſame to him: So he might « Majori, by ſubſcribing to the 
ailzie 1669, confer upon his Father a leſſer Intereſt, by taking the reſerved 


Faculty to the longeſt Liver. 4. The Reſervation of a Faculty to diſpoſe as 
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freely as before making of the Reſervation, is not perſonal. But he that can 
= abſolutely diſpoſe at his Pleaſure may impower Truſtees for exercing what 
EZ himſelf might have done: And who doubts of this muſt be an abſolute Strang: 
er to the Roman Fideicommiſſa, and Laws of other Nations. George's Deed 
WE ſuſpending the Reverſion being never taken off, and now, as Things ſtand; 
WE impoſſible to be taken off, is equivalent to an actual Diſcharge ; And he 
thereby ſubſtituted the Purſuer to the Heirs of young Walter. So that by 
old George's own Deed, Ralph and the Heirs-male of his Body ſtand perpe- 
tually excluded. Tis needleſs to inquire what the Friends would or ſhould 
have done, if Ra/ph had become a better Man: Since he was never reclaimed; 
and they who were made Judges of his Manners and Merit, never conſent- 
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WE cd, nor were required to conſent to his uſing of the Reverſion; But alſo 
Ralph and his Heirs-male were ſo excluded by the Deed of old George, tho 


5 the Delegates had never interpoſed. Delegations and Truſts of this Kind are 


not to be conſidered as temporary Mandates, that die with the Mandant: For 


when a Mandate like this is to take Effect after the Mandant's Death, it falls not 


by his Death. Yea, moſt of Mandates according to the Meaning of the Man- 
dant are now reputed to ſubſiſt even after his Deceaſe. The Boni viri Arbitrium 


can take no Place here, where George has already determined upon the Cau- 


and allowed none but certain Friends to decide the Reverſion. And what- 


ever Pretence there might have been for the boni Viri Arbitriam, if they had 


not conſented through meer Negligence or Omiſſion: to admit of it now 


when the Friends have exprelly determined the Matter, were to make a 
new Deed, and not to complete what Dundas had formerly done. 5. The Diſ- 


charge of the Reverſion is moſt formal in the Terms of the Truſt which was 
expreſly committed to the Major Part of the Friends named, and ſo many 


do ſign the Diſcharge. This Caſe cannot be regulated by the ordinary Rules 
of judicial Procedure: fince no Parties were to be cited, nor Probation to 
be led, or any other Formalicy obſerved ; Each Perſon's proper Knowledge 
being the ſole Rule of their Judgment. Beſides, Tutors may ſubſcribe in 


the ſame Manner. And even the Preſence of a Quorum is ſufficient to au- 


rhorize the Sentences of Judges. The Truſt here committed to the Friends 
. making them Judges of Ralph's Miſcarriages, was not ſo extraordinary, if it be 
EX conſidered that, without Regard to new Miſcarriages, they were impowered to 
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the further Power intruſted to the Friends, was exerced by them upon the 
very Grounds precognoſced by himſelf; Becauſe never amended or removed. 
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Phich Truſtees being all Men of Honour, and Ralph's neareſt Relations on 


=, both the Father and Mother Side, not to be ſuſpected of Malice or Igno- 
ance ot his Conduct; Their Diſcharge of the Reverſion muſt be looked upon 
s che Determination of an impartial Inqueſt. Nor can Ralph's Heir- male, 


however innocent, have the leaſt Pretence to Succeſſion, whoſe Father is 


excluded from whom any Right he could claim muſt deſcend. 


- 


BS :.; 22-4 for the Defender. 1; If the Tenor of the Clauſe in the Contract 
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ſes why he thought fit to debar Ralph his Grand- child from the Succeſſion, 


proceed upon theſe already precognoſced by the Grand-father. 6. George 
himſelf did firſt exclude Ralph and his Deſcendents from the Reverſion, and 
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r faid that any ſettled Proviſion was made for the Iſſue of the Marriage, Male 


b or Female. 2. There is a great Difference betwixt Rights and Inteftments 
_ of Truſt, and the Delegation of the Faculty in Queſtion. For Rights of Truſt 


4 
nn 


a convey the Subject diſponed thereby to the Truſtee, ſo as he may Imple- 
meat the Terms of the Truſt after the Diſponer's Death: But here no Right 
to any Thing is tranſmitted, but only a Commiſſion given to Truſtees for ex. 
ercing a Faculty reſerved to the Granter, which did not diveſt him of any 

: Right, but was revokable as other Commiſſions, and became extin& when not 


executed in his Lifetime. CS | RE | 
The Lords found, That the Contract of Marriage of Walter Dundas elder 
with his Lady, contains no Obligement expreſs or implied to provide the Eſtate 
of Dundas in Favours of Heirs-male of that Marriage; And that old George 
by Virtue of the Faculty reſerved in the Tailzie 1669, had full Power to 
divert and alter the Succeſſion, or Suſpend and Diſcharge the Reyerſion in 
Favours of Ralph, and the Heirs-male of his Body. And found, That the 
faid George elder his diſcharging of Ralph's Liferent, and ſuſpending the 
Force and Effect of the Reverſion reſerved to him by the Tailzie, until ne 
or his Heirs- male ſhould procure the Conſent of the Friends therein-menti- 
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| oned, with Power to theſe Friends to Diſcharge the ſaid Reverſion ; And 
| their Diſcharging accordingly, doth reſolve into a perpetual Suſpenſion or 

x Extinction of the Reverſion : And that the Friends or their Heirs could ne. 
ver thereafter concur in the Redemption; nor Ralph Redeem without their 


—_ .- Concourſe : And that the Heirs-male deſcending of him are excluded. by the Þ 
aid Suſpenſion and Diſcharge, as effectually as he was. Ard found that 
1 Ralph and his Heirs-male, are excluded from the Lands whereof Walter 
W- : elder had the Fie before the Tailzie 1669, in the ſame Way as from the reſk 
—_ of the Eſtate, in reſpect of the ſoreſaid Faculty reſerved to George and Walter, 1 
* and longeft Liver in the ſaid Tailzie: And that George the Surviver exerciſed 
the ſaid Faculty by the ſecond Deed; And that the Diſcharge by Nine of 
= the Eleven Friends, being the Plurality, is ſufficiedt, : 
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January 3, 1706. Sir Andrew Kennedy of Cloburn, againſt Sir Alexander 


Cuming of Culter Advocate. 


ltr Andrew thinking his Liferent Right to be Conſervator of the Scots Pri. 
be vileges in the Netherlands, unjuſtly invaded by Sir Alexander Cuming's 
procuring a Gift and Commiſhon of the Office from the Queen; raiſed a Re- 
duction of the ſaid Commiſſion before it paſt the Seals, and a Declarator of 
bis own Right and Poſſeſſion. Sir Alec ander's Gift being afterwards expede 
under the Great Seal, he preſented it to the States General, and the Town 
of Camphire, who received him and recorded his Commiſſion. „ 
At the calling of Sir Azdrew's Summons before the Lords, he firſt inſiſted xXx 
for declaring his Poſſeſſion; and decerning Sir Alexander to deſiſt from 
troubling him in the Exerciſe of the Office ſo long as his Commiſſion food XK 
unreduced. 1 e 8 
Alledged for Sir Alexander. That himſelf was in the Poſſeſſion by Virtue 

of a Gift from the Queen, proceeding upon a legal Cognition by Her Majeſt7 MZ 
of Sir Andrew's Malverſations, who was competent to judge him in that Mat- 
ter by the 82 Act, Par. 6. J. 4. Aud by the Nature of his Office, being a 

foreign Miniſter. 2 0 8 „ | 
=: - Rephed for Sir Andrew. That the Property and Rights of the Subject 
3 ey to be determined by the eſtabliſhed Judicatures of the Nation: The 
=_ AQ 1681, aſſerting a cumulative Juriſdiction to the Sovereign being te. 
FF - © - fcinded by the 28 Ad, Parliament 1690. Therefore, tho Offices granted 
4 „„ „„ „ durant. 
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3 
ins Beneplacito may. by Her Majeſty be diſpoſed of and revoked at Pleaſure; 
erent Offices cannot be taken away upon the Head of Malverſation, but by 
sentence of an ordinary Judicarure. Yea, all Grants from the Queen being 
- drained \Periculo Impetranti a bo 
Eons are under the Controul of Her Judicatures, if conform to Law. So 
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XS Gifts concerning private Rights. So that Sir Alexander's Gift is null as againſt 
. claim of Right which declares all Forfeitures before Sentence, that is of a 
adicature, to be contrary to Law. And his Poſſeſſion after Sir Andrew's Re- 
ocrtion and Declarator was unwarrantable and downright Intruſion, As to King 
RE mes the Fourth's Act of Parliament, it was made before the Eſtabliſhment of 


* 
5 


e College of Juſtice, when Judicatures for cognoſcing upon Right and Pro- 


1 
8 


erty were not fixed. Nor are the Words to be taken disjunctively, for the 
iog's Council. repreſents his Perſon; and to anſwer before them, is to anſwer 


De ſends a Procurator for him, without coming home, to certifie the King, or his 
E*Touncil : But does not determine the Manner of Cognition of Things laid to his 
barge. e ee, ee Ne !; Rid WS ns 
X Duplyed for Sir Alexander. Sir Andrew's Proceſs could not render Sir Alex- 
anders Poſſeſſion unwarrantable. Becauſe, 1.1t is executed as a Reduction and 


PDeclarator, without a Word of Poſſeſſion, and the filling up of a Concluſion 


atterwards, could not interpel him ſo, as to make his Poſſeſſion unwarrantable; 
no more than a Reduction and Declarator could hinder a Perſon to complete a 
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PDiſpoſition by a Charter and Seaſin, and obtain Maills and Duties before an 
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um, upon the Application and Suggeſtion of private 


efore the King, Beſides, non conſtat that the Conſervator's Office was then 
onfſerred ad Vitam aut Culpam: And the Act obliges only the Conſervator when 


| inferior Court; or could hinder the Decreet of a Baron Baillie (the meaneſt 
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rants relating to Her Majeſty's Revenue are ſubject to the Review of the Trea-- 5 
E Fry and Exchequer; And the Lords of Seſſion are Her Council and Judges ag 


Judge) removing a Tenant to take Effed until it were ſuſpended, or actually 
reduced. And therefore Sir Alexander might well attain Poſſeſſion from the 
States of Camphire, who were moſt capable to give it, upon Her Majeſty's Gift 
founded upon a previous Cognition, which is all the neceſſary Solemnity in ſuch; 


Za Caſe, and of more Weight than the Authority of any inferior Judge. 2. If 


1 Sir Andrew was not in Poſſeſſion, Sir Alexander's Poſſeſſion muſt be warrantable: 
But ita eſt, Sir Andrew was not theſe ſeveral Years in Poſſeſſion, by holding 
of Courts or perſonal Attendance, which the Nature of the Office and Terms 


of his Acceptance obliged him to. Nor can Sir Andrew found upon his Son's 


EZ Poſſeſſion, who is no Purſuer in this Proceſs, and whom he hath, been careful 


= Burrow-Commiſlioners at Camphire. 3. Sir Alexander's Poſſeſſion was attained 


do ſeparate from himſelf, by refuſing to anſwer for his Behaviour before the 


upon the Queen's Right in a natural Way, altho* Sir Andrew's Office for Life 


8 


wette a Right of Property. In ſo far as Perſons have for Malverſation been turri- 
add out of Liferent Offices within the Kingdom, without the Solemnity of a Pro- 


ceſs of Declarator. Muſber counter Warden of the Mint, and W; iamſon She- 


riff Clerk of Perth, were deprived by the Privy Council, who are not Judges of 
Property. The Town of Edinburgh turned out Sir William Thomſon from being 


Way with the Conſervator, who is a Miniſter repreſenting Her Ma jeſty in a foreign 


State. And fo have former Conſervators been treated; Mr. Nathanael Edwards 
Was recalled, and Mr. Drummond put in his Place; and he turned out again 


Sir Andrew, Her Majeſty's Right to judge the Conſervator is not pleaded as foun- 


Laws and inviolable Practice, whereby our Sovercigns have Power of ſending 


their Clerk. Conſequently the Queen way much more reaſonably take a ſummar 


ded upon the Act 1681, concerning cumulative Juriſdifion, but upon former 


| without Sentence or Declarator; Mr. Hary Wilkie was removed ſummarly, and 
Sir James Kennedy put in his Room: Who all had Liferent Commiſſions, as well as 
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Miniſters to foreign States, and recalling them at Pleaſure. And Sir Anarey, 
- Liferent Gift hath only this further Effect, that where other Miniſters may be 

. recalled india Cauſa, he could not be exauQtorated without a Reaſon ; of which 
Her Majeſty was Judge, as juſtly claiming the Interpretation of Her own and 
Her Predeceſſors Grants, according to the Rule, Quem modum efſe Beneficii ſu; 
. wellet, ipſius Aſtimationem eſſe, L. 191. F. de Reg. Jur. Which is a neceſſary 

Prerogative for the Good of Her Subjects, and Preſervation. of the decent 
Forms and good Correſpondence with foreign States. For it is not to be ima. 
gined that the Datch could be obliged to proſecute their Grounds of Complaint 
againſt the Conſervator before the Scots ſudicatures, and to wait the Remoras 


' thereof: More than upon a Breach of the Staple Contract by the Datch, our 
Queen ſhould addreſs their Schepizs or other Judges. And therefore Sir Andrew x 


Kennedy thinking himſelf leſed by Sir Alexander's Gift, ſhould have applyed 
directly to Her Majeſty for Redreſs, and not have raiſed ſuch an unwarrant- 
able Declarator. 1 „ 

Triplhed for Sir Andrew, 1. The raiſing a Reduction and Declarator at the 
Inſtance of one in Poſſeſſion of the Right to be declared, includes plainly his 
Right and Poſſeſſion. And the Executions never mention the Poſſeſſion but 
only the Summons to which they relate: And a Perſon thereby interpelled 
cannot but underſtand that the Purſuer intends to claim and eſtabliſh his Right 
of Poſſeſſion. As for the Inſtances of a Diſpoſition completed, and a Baron 
Baillie's Decreet taking Effect after commencing of Reduction and Declarator; 


they are ſo many Inſtances againſt Sir Alexander. For in the one he ownes that 


a Diſpoſition, Charter and Seaſin is not ſufficient without a Decreet of Maills 
and Duties, and in the other there muſt be a Decreet for removing the Tenants. 
No this is what Sir Azdrew from the Beginning complained of, that his Poſ- 
ſeſſion was ſummarly inverted upon a bare Title, a Gift without a Decreet or 
Sentence thereon, even after he had interpelled the Donatar by his Declarator. 


Who albeit he might complete his Gift by paſſing the Seals, notwithſtanding | 


of the Declarator, could not take Poſſeſſion without a Decreet, the Office be- 


ing full. And the executed Declarator was equivalent to a Suſpenſion, and the 


only habile Remedy in Law to maintain Sir Azarew's Poſſeſſion : Scing Grants 
under the Great Seal cannot be ſuſpended. Sir Alexander is in the Wrong to 
alledge that the States only can give Poſſeſſion to the Conſervator : For he 
derives both Right and Poſſeſſion from Scots Powers, having only a Tolerance 
and Allowance from the States where he locally exerciſes his Juriſdiction. 
2. Whatever has been Sir Andrem's Poſſeſſion, Sir Alexander's can never be 
good, being plainly uſurped at his own Hand without Admiſſion by the Royal 
Burrows, or qualifying in the Terms of Law. Sir Audrem's Abſence or Neglect 
of the Duties of the Office, tho? true, as it is not, would not evacuate his Poſ. 
ſeſſion, which once attained reteinetur ſolo Animo, till voluntarily renounced or 
direlinquiſhed: But only afford Ground of Malverſation. There are ſeveral 
other Acts of Juriſdiction and Deeds of Poſſeſſion, beſides the holding of Courts, 


' wherein he, his Conjunct or Depute have been conſtantly in the actual Exer- 


cCiſe of: As granting Commiſſions to vacant Offices, giving in Memorials to 
the Magiſtrates of Camphire for Convoys, proteſting for not ſending ſufficient 

Convoys, or for not ſending them in due Time; giving up Liſts to the Magi- 

- ſtrates of Camphire of ſuch as have Freedom and Privilege; giving Teſtificates 

to Skippers for teſtifying to the reſpective Cuſtom-houſes in Scotland that they 
came to the Staple-Port without breaking Bulk; appointing Scots Commil- 


ſioners to meet with Dutch YVrede-makers, i. e. Peace-makers to adjuſt incident 
Differences betwixt Scots and Dutch, &c. 3. It is neither inconſiſtent. with 
the Government nor common Senſe, that a Conſervator having a Liferent 
Right ſhould be tryed as to his Behaviour by a ſolemn Proceſs. For a Liferent 
Office can no more be taken from a Man without a Proceſs, than an heretable 

8 TE os Iuriſdiction 
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1 | juriſdiction can. The Inſtances of Perſons deprived are not to Sir Alexanders 


WT Purpoſe, Boſwell was preferred to Muſnet by a Decreet of the Lords of Seſſion; 
= ;;-mſos was turned out by the Privy Council for an Act of high Contempt 


. of Authority and Malverſation lübelled and proved; Sir William Thomſon was 5 


turned off by his proper Judges the Town Council of Edinburgh, conform to a 
Sentence. As to Hary Willie, if he was removed contrary to Law, his volun- 
tary Acquieſcence is no Prejudice to the Right: Beſides, he had not taken the 
WE Teſt, and the Act 168 1 anent the cumulative Juriſdiction was then ſtanding}. 
it doth not appear that Nathanael Edwards was recalled by the King, but that 
bie renounced the Office and had never been admitted by the Burrows; 
Mr. Patric Drammond was turned out by the Committee of Eſtates for not 
ſwearing the Covenant, and reponed at the Reftoration. The Staple Concern 
has not that immediate Dependence upon Her Majeſty as other State Matters: 
For the Staple Contract 1612 was entred into with the Town of Camp- vere and 
WE the Royal Burrows, and hath been always ſo renewed; and only ratified by 


our Sovereigns. And the Conſervator, tho? his Commiſſion be under the Great 


| Seal, is received and inſtalled and gets his Inſtructions from the Burrows: Who 


are in Uſe upon preſenting the Sovereign's Commiſſion, to proteſt that the 


admitting thereof ſhall be without Prejudice of their Right to name the Con- 


WE ſcrvator ; whoſe Salary is paid, adjuſted and altered by them at Pleaſure, with- 


out Advice from the Sovereign. So that the Conſervator who is Judge of the 
Scots Colony or Incorporation in Holland, has his Office during Lite under 


1 1 8 15 5 Wa 
+4; 


Security ofthe ſame Laws, as any other] udge in Scotland, and is wholly diſtin 


from Her Majeſties other Envoys or Reſidents in State- matters: And the nam- 
ing him alſo Reſident is but conſequential to his other Office of Conſervator; 


or expediting whereof it is neceſſary in Caſe of Attempts upon the Privileges of 

the incorporate Body. As to Her Majeſties Power of Interpretation of Her 
XK own Grants, the Meaning of the cited Maxim of Law is, That She or any 
private Party may qualify their gratuitous Conceſſions in the giving; but a 


5 


Jus queſitum by the Grant receives its Interpretation and Determination from 


the Nature of rhe Thing, and Laws of the Nation. If there ſhould be no other 
Ditference betwixr his Office and other Reſidents, than that they may be re- 
Called aadicta Cauſa, whereas a Conſervator for Life cannot be removed with- 


little better than an Office during Pleaſure. Tis no Novelty to ſee foreign States 


Vnjuſtice done by our Judges of the Admirality, their Decreets would be re- 


and to remit the Matter, if probable, to be cognoſced by the Judges competent. 
Nor is the Inconveniency ariſing from Delay in theſe Matters to be regarded: 
ies the ame is alike to all Nations. s.) 

_—_ Quadrupled for Sir Alexander, Tho? the Judge Admiral determines Prizes 
and other Caſes relating to Foreigners, there are vaſt Diſparities betwixt him 


and the Conſervator. For the one, and not the other, muſt by his Office ſtay 
abroad in the Face of the injured, which after publick Affronts and Breaches 


82215 diſhonourable to Majeſty. The Admirals principal Buſineſs is to decide in 


= maritim Affairs bet wixt Subjects. The Caſes of Foreigners qua private Perſons 
falling in by Accident only: Whereas the Conſervator hath chiefly to do with 


5 Concerning the Conſervator, which concerns not the Admiral, or any other 
Judge: And the Queen is liable for the Miſdemeanours of Her 8 
AA 5 J 1 Abroad, 


put a Reaſon : It wonld be under an arbitrary Diſpoſal, and upon the Matter 


ajured apply for Redreſs to the ordinary Judicatures. Are not all Matters of 
Prize and Reprifal fo cognoſced? And if a foreign State ſhould complain of 


viewed by the Lords of Seſſion. The Accuſations and Complaints by Gundamar 
the Spaniſh Ambaſſador were not judg'd by King James the Sixth, but in Form 
bf Proceſs before the King's Bench. The Sovereign's Part is to make Enquiry 


Aneighbouring Sovereignity 344 ſuch, and his Juriſdiction over Scorriſh Subjects 
a there, is no more than a Pendicle. There 1s alſo a ſpecial Law and Cuſtom 
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abroad, but not for Her Judges at home. A Judge at home malverſing oi 
committing Iniquity may be allowed to continue in Poſſeſſion till formal De. 
privation: Becauſe, what he do's amils may be remedied by Suſpenſion, Re- 
duction, Proteſtation for Remeid of Law, Reprival, Remiſſions, &c. Whereas 
a Conſervator's Deeds of Unjuſtice to the States and Strangers there, are only 
reparable by the Sovereign, who may ſummarly remove for preventing Milchic's 
that cannot be redreſt. A Refident could not indeed be corporally puniſhed 
by Fining, Baniſhment, Cc. but in the ordinary Form of Law: But the Pri- 
vilege of cenſuring, ſuſpending or depriving ſuch a one belongs to Her Majeſty; 
and the ſtudied Specialities of the annex?d Juriſdiction can never deprive Her 
The Lords found, That Sir Alexander Caming could not warrantably attain 
any Poſſeſſion upon Her Majeſties Gift after Sir Andren's Reduction and Decla- 
rator was intented, before the ſame was determined, or a Decreet obtained 
at Sir Alexander's Inſtance declaring his Right. 2 5 


January 9, 1706. The Lord Balmerinoch, gainſi the Earl of Strathmore. 
TI deceaſt Lord Balmerinoch as apparent Heir to the Lord Cospar, having 


| commenced a Purſuit againſt the Earl of Strat hmore, upon a Clauſe of 
Warrandice in a Contract of Alienation in the Year 1638, betwixt the Earl of 
 Kznghorn the Defender's Predeceſſor, and the Lord Coupar ; The Lords found 
that the preſent Lord Balmerinoch being ſerved Heir to the Raiſer of the Pro- 


ceſs who died in the ſimple State of Apparency, and alſo to the Lord Conpar, 
might inſiſt in the ſaid Proceſs without Neceſſity to raiſe a new one. oy 


January is, 1706. John Wat Writer in Edinburgh, - againſt David Forreſt 7 5 


Baillie. 


II Wat as Creditor to the deceaſt Major Lauder having purſued Dævii 
J Forreſt as Heir to his Daughter Helen of a firſt Marriage, who was Heir to 
the Major for Payment of his Debt; The Defender alledged he could not be 

liable paſſive becauſe his Cognition as Heir to his Daughter Helen was null, in 1 


Jo far as ſhe had a Sitter of a ſecond 1 in Otero at the Time who pro 24 


abetur, and as propinquior excluded the Father, and the Time of that ſecond 


_ Daughter's Deceaſe there was a Brother George in Utero who now lives. 
 Rvplyed for the Purſuer, The Defender's Service as Heir to his Daughter 
who had a Siſter 2 Vrtero was not null ipſo Jure, but only Ope Exceptionts, and 
reduceable at the Inſtance of that Child when born, if ſhe thought fit to uſe Mi 
her Privilege, and object the Nullity. So that the Defender in the mean Time 
ſtands liable to the Debts: For the ſaid Daughter in Utero the Time of hs 
Service died without being entred Heir to her Siſter, and the Brother yet an 
Infant was ſerved Heir by the Defender his Father only as a Blind to evade the 
paſſive Title himſelf who hath poſſeſt theſe ten Years bygone under the Colour 
of Heir to his Daughter whom he ſerved Heir to the Major. Nor could the 
Defenders Service be nullified by the Son who was neither gotten nor born at 
the Time; and when he comes to be a Man will certainly ex Capite Fraudi & 
Ainorennitatis reduce his Service to ſuch a damnoſa Hereditas, whereby the 
Creditors will be balked of their Expectation from him. | 
” Bape for the 1 Crag The Service of a Father to a Child while another 
exilts is certainly null zp/o Fare as contrary to Law: Seing there cannot be an 
Heir where there is no Hereditas delata, more than a Siſter or younger Brother's 
Service to a Father upon an abſent elder Brother's being reputed dead, would 
| ORR: a have 
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ion atiſing from Marriage witha Woman, who, 'tho? reputed free at the Time, 
WE. thereafter diſcovered to ſtand married to another ; or that a Man corrobo- 


"I ating his Predeceſſor's Debt would be excluded from.founding on a Diſcharge 


WT :crcof afterwards found our: For the Service of a remoter, while a nearer, 
o' not known; at the Time, exiſts, is %% Fre null; Fanuary 11, 1673, 


erbraam 16, 1627, which is founded in the very Nature of the Thing, and Stile 


four Brieves that run in the preſent Tenſe, Quis eſt propinquior, &c. the Time 
r the Service, which the Defender was not. It imports not that the ſecond 


vor the Service being originally null by her Exiſtence in Otero, the Nullity is 
Leeped up by the Superveniency! of the Brother, who ſtill hindered the Caſe to 
exist where the Father might be Heir. For quod Initio non valet Tractu Tem- 


Joris non convaleſcit; eſpecially cum non devenit in Caſum à quo incipere potuit. 
y the civil Law a Perſon who, thinking himſelf true Heir by Miſtake, acquires 


oe Heretage and ſubjects himſelf to Onera hæreditaria; nec Heres erit, nec obli- 
tar Hereditati, J. 22. . de acquirenda vel amitt. Hered, Nor doth the J. 12. 
F. 4 Petit. Hered: advance any Thing to the contrary: For where two are 
mL pretending to the Heretage, and behaving as Heirs, a Creditor during the 


E Law to his Son, who exiſted before intenting of this Action; which ought to be 


*E Actions operating vetro as far as the Reaſons founded on. 


or the Daughter i» Utero mi ht have miſcarried and not been born, or born a 
Monſter: In either of which Caſes the Maxim; Non eſſe & non apperere ſunt 


ria, would have taken Place. And this Point may be further cleared by the 


3 
Py 


e PET pas LITER F 
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"| fanatu. The . 22. F de atquirend. vel amittend. Hered, is nothing to the 


ZE urpoſe, for it ſays only that the Wrong Heir cannot retain the Heretage : And 


o the Detender might be brought to an Account and diſpoſſeſſed by his Son, 


3 T ie is {till liable to the Creditors as once being Heir; and as Poſſeſſor Hereditatis, 


12. Cr. C. 4 Petit. Hered.,; Albeit if afterwards called to Account for the 


Wc pays. Ibid em. 
The Lords ſuſtained the Defender's 


mim paſſrue liable for Major Lauder's Debt. 
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ase any Effect in Law when he returns; Or than there could be any Obliga - 


Daughter died afterwards unentred, and the Son was not born at the Time: 


Leſpending Competition may purſue. either. But here the Party ferved diſco- 
oeering his Error diſclaims the being Heir, When there can be no Inheritance: 
nd is content to compt for his Intromiſſions in Falorem as Adminiſtrator of 
anken off his Hand as ſufficient, as well as a vitious Intrometter becomes only 
able in Valorem by a Confirmation before any Creditor's Purſuit. 2. Er ſe- 
Paratim whether the Defender's Service as Heir to his Daughter be null ipſo 
ꝝ̃ure, or reduceable, it hath the ſame Effect. For Reductions are declaratory 


=  Daplyed for the Purſuer. That the Defender's Service was not ipſo Jure null; 


imilitude of a Teſtament riptum: Ag nationt Poſthumi, which continues valid, 
Ind the teſtamentary Heir liable paſſive; unleſs quarrelled by the Poſthumus 


ent by his Son iaſiſting n peritorio, he may claim Allowance of all the Pebt 


ervice as Heir to his Daughter to make 


rew Geddie 


. 8 8 „ | . Mr MH e Ro: oe 
HE deceaſt fumes Carnegie of Balnamoon being confirmed Executor to his 


WE his Creditor in 1000 ib. confirmed himſelf in the Terms of the 40 4. Parl. 1695, 
ecutor 44 Omiſſs to the Father, and purſued Chriſtian Ducen as ExCcutrix | 
== Teſtamentar to Mr. William Chaplain for the Crop 1699 of the Lands of Bal na-. 
Veen, omitted by the young Laird out of his Father's Teſtament, and intro- 
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"This Defence bring proponcd for Chriſtian Dantes, That her Eusband was 
only a Servant to the Lairds of Balnambon, and as he had intrometted with the 
Rents of that Eſtate: So he had compted and cleared and made boys Fide Pay. 
ment to, and obtained a general Diſcharge from the laſt Balnamoon who was 
e . 1038 102 
Alledged for the Purſuer. The Diſcharge being relative to particular fitted 
Accompts, can only exoner in ſo far as is ſtated in theſe Accompts: And that 
notwithſtanding of a general Clauſe in the ſaid Diſcharge diſcharging all other 


no direct Right to the Crop 1699 unconfirmed in his Father's Teſtament, 
could not in Prejudice of Creditors diſcharge at Random all Intromiſſions by a 
general Clauſe: Tho? the Diſcharge be ſuſtained as to what is inſtructed to have 
been particularly compted for upon the Pretence of hona Eides in paying to one 
who had a Shew or Colour of Right. And the Purſuer offered to prove Super- 
intromiſſion by Chaplain over and above what is contained in the fitted Ac- 
3 pront de Jure, as Intromiſſion with Rents and Bargains of Victual are 

robable. DP BL T 4 anvigh.. 
Peer for the Defender. Mr. Chaplain having intrometted as Servant to 
both the old and young B4lnamoen, by their verbal Order, and not ſao Nomine: 
That was not properly his, but Balnamoon's Intromiſſion by him as the Hand, 


Accompts and Intromiſſions whatſoever. In Regard the laſt Balnamoon having | 5 


For which the Defender cannot be liable altho' her Husband had obtained no 
Diſcharge : Since he is preſumed to have delivered the Rents to his Mafter a; 
he received them; and far leſs can ſhe be liable when he was honourably dif. 
miſs'd by his Maſter with a general Diſcharge ; November 25, 1671, Irvin: 
contra Falconer, obſerved by the Lord Stair; February 17, 1676, Abercromb Wt 
contra Atchiſon, obſerved by. Dirleton. And tho? Witneſſes be competent to 
prove Receipt of Victual where uſually for Commerce ſake Writ is not inter. 


poſed, and the Seller wants the Price: Yet they cannot be admitted in this Caſe 
to take away Writ; viz, The general Diſcharge ſubſequent to the Intromil. 
/ 1 


The Lords found Mr. Chaplain's Super- intromiſſion over and above whats 


contained in the fitted Accompts relevant to be proven by the Purſuer Script., 
but not by Witneſſes: In Reſpect of the general Diſcharge; tho? regularitu 
the uplifting of Victual Rent may be ſo proven. Beſides, ſuch a Thing might 
expoſe Servants to great Danger, who commonly by their Maſter's verbal Orde: x 


take in and deliver the Rents without any Receipt. 1.457] 0 


122 
1 * ? 


p 5 


| fanuary 16, 1706. 1 Janet Buchanan 2nd Buchanan of Leny her Hasband fat 


bis Intereſt, againſt the Marqueſs of Montroſe: 8 nk 


Ian Exhibition ad deliberundum at the Inſtance of Jauet Buchanan as ir 


parent Heir to John Buchanan of that Illt her Father, and to her Grand: 
father and great Grand- father, with Concourſe of her Husband, againſt the 
Marqueſs of Montroſe and ſome of his Friends and Doers, ſhe called for al 


WMrits conceived in Favours of theſe her Predeceſſors, or granted by them im- 


porting a Burden upon, or Clauſes in Favours of the Heir. And ſpecially * 
- Diſpoſition granted by her Father to Major George Grant, containing Tailzie, ne 
Reverſion and other Clauſes in Favours of her ſelf;. together with ſome Diſpoli 
tions and Conveyances by the Major to the deceaſt James Marqueſs of Montroſ, 


* 


and Adjudications of the Aſtate. 


3 A 5 i 
e 22 ROE . in Damian. ai 9901 i. 5 ibn 2124 
© "Anſwered for the Defenders. The Right and Space to deliberate. being ooly 7 
Pretorian Warrant indulged as a Courteſie by the civil Law to apparent Heirs, 


kat they nt! Damno alterius might within a Lear poſt delat am Hereditatem get 


meddle 


Iaſpection of theit᷑ Predeceſſors Writs, which otherways they could not touch! 
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a exhibition 4d deliberandum doth only take Place where the Putſiier or his 


Dor had either Right or Poſſeſſion, at leaſt by legal Preſumprion, That 
a Writs. granted to the Predeceſſors, or granted by them to Perſons in 
i, and not to Strangers, fall under an Exhibition 44 aeliberandum ; 


ener 6, 1661, Tailzifer contra Sornbeg; December 22, 167 5, Maxwell contra 
xl, Becauſe, Law allows Men to keep their own Evidents as cloſe as they 


tleaſe, C. non edere contra ſe merely to ſerve another's Conveniency.. And 


N . Y 2 $443 3* Gf +» e 1 ® E F n 
be Lords are fo tender of penteß Charter Cheſts at Random, that they 


* 


etam abſolute Plſpoſtions by the 


ers without Neceſſity, and then all the Leaves are ſeal'd or lock?d wherein the 


ipenſation as to the not Delivery. 5 


— * 5 


adi, is not a Matter of meer Civility or Courteſie; unleſs under that Notion 


e comprehend Law it ſelf, the Bond and Tie of civil Society. The Title of 


the Action is the Intereſt of Blood and Apparency of Succeſſion, and the Deſign 
et it to facilitate the Tranſmiſſion of Heretage, that an Heir apparent might 
dot be put upon the hard Lock of raſhly either paſſing from an Hereditas 


croſa, or ſübjecting himſelf ro vaſt Debts by entring to an overburdened 
Eſtate, Now whether Hereaitas be damnoſa or lucroſa can appear by no 
other Means than an Exhibition of Writs granted by the Defun& which might 


7 8 . 


zudice: fi 


e only 5% 
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„ Creditoram & Haredum Favorem introdactum eſt, VDoet. in his Comment, in 
„ 7 8 | . . 24, LI & ; «  *F 4 z BY Ss. int 2 v4 OC 72 e 2 
RP andett. Tit. de Fare: deliberandi, N. 6. And the Author of. Les Loix civiles 


ans leur ordre naturelle; Par. 2. Tit. 2. and other Lawyers are of Opinion, that 
Creditors muſt” produce the Grounds of their Debts in an Exhibition ad deli. 
berandam. And fo the Lords decided Februar) 26, 1633, Laird of Smintoun 
entre Laird of Weſtnisbet. The Exhibition 4d deliberandum was not by the 
Nona Law conflned to a Year: For as Voet. ibid. obſerves, Uti Facultas ade. 


adi totis triginta durat Annis; ita quoque deliberandi Jus ipſi coherens Here. 


litatis Delatione. True by the Roman Law, any Perſon having Intereſt could 


0 


oblige the Heir to enter, who being Feavired nagar Hays got Time to deliberate, 
which was confined to a Year, if ſought from the Emperor himſelf; and to 
nine Months, if from a Magiſtrate. A hundred Days was the ſhorteſt Space 


bat uſed to be indulged to the Heir. Of which there is ſome Veſtige in our 
= Cuſtom; where an Heir even after fifty Years may be charged to enter wha 


then has fourty Days to deliberate. Which fourty Days Deliberation we ſeem 
to have borrowed from the French Practice. But all this is nothing tb the 


Furpoſe: Seing by our Cuſtom Exhibitions ad deliberandum are tinted to no. 


Time. The Brocard, Nemo tenerar edere Inſtruments contra ſe, is as imper- 
1 24 A 3 4 s 4; {ogg © a Yeo x » $38 j '= © 1464026 v $84 95 7 Whew » 81.4123 hd. 22 D 1 STE 
we fincntlyapplyed: For in Actions 4d deliberandam the Rights of Creditors are 


—— re. * . 2% "TIS Ta&f {& MSIHIKIIN EA P 6 | WS; AIR . I e 1 , . 
2Y Inſpection, which ought to be granted: Becauſe, Aditio Hæreditat is eff. quaſ 


ee, whereby the Heir is Pan contract with Ge Credo oft | 
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eddie with without incurring a Behayiour or. paſſive Title. By our Cufl om i 


| N efunct to exclude all further Exhibi tion 12 
o the Subject diſponed ; and never ordain Compt-books to be exhibited in Pro- 


WPurſucr has no particular Intereſt. The Reaſon of the Diſtinction betwixt 
Rights to Perſons in Familia, and to Strangers is, becauſe Writs granted to 
hefe Familia ſeem in a Manner to be in the Defunct's Cuſtody and are moſtly 

ranted Iptuirz Mortis, without any onerous Cauſe, or perhaps without a4 


Rephed for thi Purſuer: Exhibition ad deliberandam being called Jus delibe: 


affect the Heir if entred in his Perſon or Eſtate, that the Defunct's Effects and 
== Dcbtrs'may be ballanced. And na Creditor or other Party can pretend Pre- 
7 die in an A Tief Of this Nature there is no Certification againſt Writs 
Hot fraudulently ſuppreſt or abſtracted. Vea, the Benefit of Deliberation intereſs - 
7 efunorum ut | habeant Sutceſſores, & Viventium ne precipitentur 
le deliberant, l. 6. f. de Interrogationibiis in Jure faciendis. But 
othofred obſerves upon the J. 5. de Fare deliberandi, that deliberandi Tempus 


We 22s quarrelled';' nor is there any perſonal Concluſion againſt them wel for 
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=. Defunct, or others to whom he may be Paſſive liable, and the Jus delibe- 
1 randi is the previous Communing: Now in all Communings ' tis but reaſon- 
d aaiuleͤ8the Parties ſee one another's Rights, and underſtand the Conditions upon 
which they tranſact. Beſides, the Maxim de nom edendo contra ſe takes very - 
3 little Place with us: Nor did it in the Civil Law hinder. Exhibitions d 


deliberandam. As to the Deciſion 166 1, it is ſomewhat differently marked 
, by my Lord Stair and Gilmore, and the former did not agree to it. Again, 
| it is more an Opinion. than a Deciſion, As to that in the Year 1675, it doth 
* not meet the Caſe, for the Action there was a Reduction and Improbation 
at the Iuſtance of a Co-heir, that was incompatible with an Exhibition ad 
deliberandum. The Inſtance of Compt- books exhibited for clearing any 
Point, where the Lords are cautious not to ſuffer the Party craving Inſpection 
to be curious beyond his true Intereſt, cannot be applyed to, the preſent 
Caſe: Becauſe; Compt- books contain the Secret of a Man's whole Affairs, 
with Relation to all Sorts of Men; Whereas this Proceſs concerns only Writs 
granted to one particular Perſon, and is as reſtricted as a Compt- book pro- 
duced with a Lock or Seal upon ſome of the Leaves. No good Reaſon can 
be aſſigned why Rights granted to Perſons in Familia ſhould rather be exhi- 
bited, than theſe in Favours of Strangers: Seing the Heir may more eaſily 
come to the Knowledge of the former than of the latter; And may more 
ſafely truſt the Diſcretion of Relations, than Strangers. But then have not 
Perſons in Familia as good Right to their Writs, as Strangers have to ſuch 
as are granted to them: And is not the Heir equally liable to both? And 
tho the Caſe of Creditors extra Familiam be more favourable in Competiti- 1 
ons, than that of Creditors i» Familia, they have the ſame; Privilege as to 
-*: Xe 1 BE | | = vi. EI n £7 N ©: | ok 
Actions againſt them at the Inftance of the Heir, Who is as much bound to 7 
the one, as to the other. It is altogether precarious to alledge, That Writs 
= in Favours of Perſons in Familia are underſtood to be more in the Granter's 
1 Power: And what ſignifies the Granter's Power after his Deceaſe, when Ex- | 
F  hibitions ad deliberandum commence. So that What the Purſuer craves is 
& founded in Law and Equity, and no more than is granted every Day to | 
= meer Strangers by Way of Diligence for proving. Points admitted to their 
= _ Duply'd for the Defender. Tf it be à good Defence againſt Exhibition «4 
__ deliberandum of Writs granted to Predeceſſors, that they were denuded x 
=” in the Defender's Favours: Multo minus can Exhibition be allowed 
EF - of Writs granted by Predeceſſors to, himſelf, wherein he has the lik: 
 Tntereſt. *Tis in vain to pretend that the Exhibition craved is innocent 
=» and innoxious, being only to the Effect of Deliberation. For the expoſing 
of the Defender's Papers may be prejudicial to him, in furniſhing Occaſions | 
whereupon, his Rights may be quarrelled ; And a promiſcuous Exhibition 
might be made Uſe of by apparent Heirs, in Order to. diſcover the Weaknes | 
of Mens Rights without any Deſign to enter. Nor can the Defender have | 
4 Res judicata againſt one who has no fix'd Intereſt or Title: For one appa- 
rent Heir having got Exhibition may ly by and make Place for another; and 
ſo furth one may ſucceed to another to the Defender's endleſs Vexation. 
Nor is an extraordinary Remedy of opening Charter Cheſts to be allowed 
When the Purſuer might have attained the pretended Deſign in an ordinary 
Way, by entring cum Benefcio Inventarii, or by cauſing all to-exhibite in 
a Reguction upon an Adjudication. And conſequently the Refuſal. to pro- 
- duce is not to be imputed to the Conſciouſneſs of Defects, but to the reaſon- 
able Delire of being free of groundleſs Pleas by an ultimate Deciſion. 45 
to the Deciſion, 1633, it has certainly had ſome i And perhaps the 
Lords then ſo deci ed, for that the Exhibition was purſued intra Annum; 
Whereas the Purſuer has been Twenty four Vears in thinking upon tbe 
| Commencement of this Action: Which argues that her Deſign is * 
Fes . 5 N . Tl 
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1 xpiſcandam, than ad deliber and um ; And therefore ſhould be diſcouraged. 
Whatever was my Lord Stair's Opinion in the Year 166 % he was over- . 1 

led by che Plurality : Whoſe Opinion was again expreſly confirmed in the "3 

Sv car 1675, by refuſing Exhibition of Bonds. And moſt juſtly : It being | YL 

=: evident that I may ti Jure meo, and refuſe Exhibition of Bonds granted 3 

o me where no Iatereſt but Inſpection is pretended, which no doubt may 

be dangerous where legal Diligence hath proceeded upon theſe Bonds. An 

WE parent Heir in Proceſs ad deliberandum is not in the Caſe of a ContraQtet 

ich Creditors, but is only u hen entred a quaſs Contracter: And therefore 

nay well be refuſed ſuch an unlimited Exhibition, that is not like the Exhibi- 

tion of a particular Writ, which any Party may have an Intereſt to ſeek for 9 
0 for the Purſuer. Inſpection wounds no Man's Right, and Heirtrs 


3 
£ . . 3 

: 4 
_ 


Wovght not to be frighted from the Benefit of Succeſſion by covered Claims 
and Debts. For if theſe are defective or lame, or not founded in material 


uſtice, they deſerve not the Protection of Law: And if good, they may 


be looked into. It's a very Sophiſm and precarious to pretend, That no 


x xhibition can be granted where the Defunct was denuded by an abſolute 
Diſpoſition, and the Obligation in a Bond is a Right as abſolute. For even 


3 . 
aL 4 
3 
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83 


Nan abſolute Diſpoſition mult be exhibited to prevent the Trouble of Exhibit 


ing a Progreſs of the Subject diſponed ; and multo magis a Bond, which affects 


the Heir, whereas a Diſpoſition does not. As to the Inconveniencies of al- 
oowing ſuch an ample Exhibition, they do not ballance the Reaſon and End 
of the Jus deliberandi, As to the Alledgeance, That Heirs have other Means 
to obtain Exhibition, by ſuffering an Adjudication to be led againſt themſelves; 
” or by ſerving cum Beneficio Indentarii; It were ſtrange that the Lords ſhould 
incourage Heirs to enter by Boutgates. Is not an Adjudication led by an 
apparent Heir leſs favourable, as commonly made Uſe of to cover his Fraud; 
rhan a Deſire fairly to enter: And leſs effectual for diſcovering the Condi- 
| tion of the Heretage ? . Does not Action upon an Adjudication expoſe a 
EXXCreditor to more Hazard, than a naked Exhibition for Inſpection? Or have 
Services by Inventary been ſuch an Advantage to Creditors as to force Heirs 
| deliberating upon the Expedient ? Certainly it cannot be aſſerted. Beſides, 


2 
15 


the Purſuer could not enter cum Beneficio Inventarii, ſhe being left an Infant 


by her Father, who died long before the Act introducing that Privilege. 
The Lords finding that former Deciſions had varied in this Point, reſolvæ 
ed to fix ſuch a Rule for che future, as apparent Heirs might be as little 
vexatious to Creditors and Purchaſers, as is eonſiſtent with the legal Privi lege; 
And therefore found the Marqueſs not obliged to produce any Writs granted 5 


by the Purſuer's Predeceſſors to Strangers, or Perſons not in Familia, 
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i Eodem Die. The Lord Roſs, agaivft Gray of Newtown and others, 

; 07545 Roſs as having Right by Indorſation to a Sixty Pound Sterling Bill 
=} from Mr. Robert Gordon, drawn. by Sutherland of Kinald, upon, and 
accepted by Mr. John Middleton, purſued the Accepter, who offered to 


| | rove 
by che Oath of the Poſſeſſor of the Bill, that he was but Kjzald's Truſtee: and 


Eby Kjzal#s Oath that he had received ſome partial Payments. David Roſs | 

== deponed that by Kjnal?s Order and Advice, he had filled up his Name in tie 
Indorſation when blank, for Payment to himſelf of 200 Merks, and Annual. : 
ents thereof due to him by Kz2ald, and was to apply the Remainder to 

Pay a Hebt due by Kzzald to the Lord Roſs. Upon this, Compearance was 

made for my Lord, and alſo for John Gray of Newtown, both Creditors to 

= A244, and Arreſters in the Hands of John» Middleton and David Roſs, se. 
= CE ͤ Aledeed © 
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5 1 James Guidlet of Abbotſhaugh his Wife's Father, for the Annualrent of he! 
TFortion from the Sixteenth Year of her Age till her Death. 


{- 
: 


N 
* 
> 
. 


Debt without his Lordſhip's Knowledge. 2. Nemtomn's arreſting before m. . 
Lord Roſs in the Accepter's Hand, cannot afford him any Ground of PE 
ference : Becauſe Mr. Middleton was properly Debtor to David Roſs, by Vi. 
tue of the Indorſement of the Bill; and Arreſtment was only proper in 1 
Rephed for Gray of Newtown, The Oath is not in the Caſe of a Back | 


bond or written Delegation; But in Caſe of different Orders concerning te 


Application or Diſpoſal of Mony depoſited with a Factor or Truſtee, wher- 
of the Property remains in the Mandant, till the Execution of his laſt O-. 1 
ders by Payment. 2. If any Back-bond had been given in the Terms c 

the Oath to Rinald without Intimation to my Lord Roſs, that NVegotium be... 
twixt Kinald and his Truſtee could not hinder him to Deſtroy the Back | 
bond, and call for his Mony in Specie from his Truſtee. x 

3 The Lords found that the Property of the Mony remained with K 7-4/6, be : 
and was therefore arreſtable by his Creditors. e Ez 


Eodem Die. Alexander Aitkin of Middlegrange, gainſt James Guidlct j MK 
.. Abbotſhaugh. RE rg Wh ro fr only 55 


the Action at the Inſtance of Alexander Aitlin of Midalegrange, againl 


| Alleaged 


' 
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__ Aldzed for the Defender. Abſolviture from any Annualrent till his Daugh- 
er's Marriage; Becauſe, til then he had alimented her in Familia, which 
WE compenſed the Annualrent for ſo long. And as to Annualrents during the 
Muarriage, Compenſation by the Expences of her Funerals deburſed by the 
= Defender conform to a ſtated Accompt. t. | 

= Rephed for the Purſuer. 1. Had the Defender's Daughter aſſigned the An- 
nualrents of her Portion for an onerous Cauſe, or her Creditor arreſted them; 
the Defender could not have compenſed upon the Aliment not liquidated be- 
fore the Arreſtment, or Intimation of the Aſſignation. Therefore '« pari, the 


EZ Purſuer being Aſſigny Jure Mariti, and his Aſſignation intimated by the 


| * 


Marriage, he cannot be put off with Compenſation upon a Debt neither 


© Jiquidated nor conſtituted to this Day, eſpecially ſuch a general Debt as Ali- 
ment, which differs fo vaſtly in different Cafes, as to the Manner, Quantity, 


| and Quality. 2. If the Compenſation be ſuſtained, the Purſuer takes it off | 


by Recompenſation upon the principal Sum yet reſting to his deceaſed Wite. 
3. No Compenſation can be obtruded to the Purſuer upon his Wife's Fune- 
ral Expences, which muſt burden her Executors to whom ſhe has left Means 
Hufcient to defray the fame. „ . 

Duaplyed for the Defender. Tis certain that the Annualrent before the 
Marriage was in Place of the Aliment ; And the Purſuer by his Jus Mariti 

could be in no better Caſe than his Wife, if ſhe had purſued for Annualrent 
8 fter her Age of Sixteen. F 5 . 
The Lords found, That ſo long as the Purſuer's Wife was unmarried and 
in Familia with her Father, her Aliment compenſed the Annualrent : But that 


J 


the Funeral Expences affect her Executors. 


Eodem Die. Alexander Young and James Man Boxmaſters to the Tncorporas 
tion of Seamen in Preſtounpans Sapplican t. = | 


2 Warrant to get up from the Commiſſar Clerk of Edinburgh a principa 


Books of Seſſion, that unqueſtionable Diligence might be uſed there. 
PDeſire of which Petition the Lords refuſed. Becauſe, albeit Decreets in Matters 


TFT Inftrudtions 1566 3 In a Competition betwixt two Adjudications, a poſteri- 
or was preferred to a former proceeding upon a Decreet obtained before the 
Commiſſar of Inverneſs ; And lately in the Caſe betwixt Weir of Blackwood 


3 74d 177. Par. 13. AG 7. Par. 2x. J. 6, allowing Execution to paſs upon 
them; and the Act 38. Par. 1685, diſcharging Regiſtration without the 


Competency of the Commiſſars, for Regiſtration of Writs againſt Perſons 
3 living within their Bounds. A We 0 


Alexander Anſtruther of Newark. 
ty 


ſaid Daniel Campbel having charged Sir Alexander Anſtrather to per- 
* of Shawfield, and others about the 


. 
„ 2 
* * 
- 
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c 
torm a Minute of Sale of the L 
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Town 
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Leander Tung and James Man, Seamen and preſent Boxmaſters to that 

Incorporation of Seamen in Preſtounpans, gave in a Petition, an 5 
Bond, that through Miſtake had been incompetently regiſtred in the Com · 
miſſar- books there, upon reſtoring the Extract, in Order to 7 pthad in the 
ereon. The 


vot conſiſtorial before the Commiſſars have been quarrelled as contrary to the 


and Cochran of Rilmaronock, an Arreſtment laid on by a Commiſſar Precept 
was caſt : Yet Regiſtrations in their Books, which are Decreets of Conſent; 
re not quarrellable. But on the contrary are warranted by the A# 19. 
e. 23. J. 6. where the Prices of their Regiſtration are tax'd and ſet down; 


_—_ en N . . 2 7 4 , Bs 
Juriſdiction where the Party dwells, which infinuates nothing againſt the 


a L anuary 18, 1706. Daniel Campbell Colleckor at Port- glaſgow, 4g4inſt Sin 
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74 , A Jaurnal of the Seſſion; containing 
"Town at Rutherglen, he ſuſpended upon this Reafon, That the ; 
paſt from his Bargain: In ſo far as, the Suſpender having afterwards acquiinteg Ml 
him by a Letter, That he could get his whole Intereſt in X:1bryde ſold to tie 
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Dutcheſs of Hamiltoun, if theſe in the Minute were included: The Charger re. 


the Lands in the Minute. IE Of 1 
The Lords found the Letter was not an overgiving of the Bargain, and did not 
put Sir Alexander in tuto to enter into a new one with the Dutcheſs, But that 
be behoved to fultil and perfect the firſt Minute. Vide February 13, Dutchc{ 6: 


* 


ol Hamiltoun contra Campbell. | 


4 


January 22, 1706. Gilbert Livington againſt Miſtreſs Margaret Menzies. 


neral Heir-male and of Proviſion to George Livington of Saltcoats, againſt 


» 


L 
N 

2 
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3 
I. 
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Miſtreſs Margaret Menzies and his other Heirs of Line, the Lords having D. 
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turned Anſwer, That he would be ſorry if his Bargain ſhould obſtru& rhe Sur. MY 
pendei's ſelling the reſt; Bur if the Dutcheſs were ambitious of his little Bat. 
gain, ſhe ſhould be welcome to it for ſome Conſideration. Upon the Faith of MY 
which Letter the Suſpender had centred into a Contract with the Dutcheſs for 
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T the Reduction and Improbation at the Inſtance of Gilhert Chelan 68 26 MM 
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cember 13, 1705, repelled the Reaſon of Fatuity and Furioſity ; The Purſuer in- 


ſiſted upon this Ground, That the Contract of Marriage 1655, contained a Tail 


zie to Heirs-male of the whole Eſtate of Saltcoats, and Alexander Livington be. 
ing ovly infeft in a Part of that Eſtate, his Diſpoſition to his Brother George ani 
* did not alter the Deſtination as to Lands he was not infe( 
in. Now, that the whole Eſtate was tailzied to Heirs male, the Purſuer en.“ 
deavoured to make appear from hence, That George the Father, by the Contra 
of Marriage, was obliged to infeft himſelf in the whole Eſtate, and the old La. 


* 


Heirs whatſozver, 


dy, for the well and ſtanding of the Houſe of Salrcoats, quit a Part of her Life. 
rent Lands in Favours of the (aid George his Heirs-male, And there is another 
Clauſe in theſe Terms, Becauſe the Eſtate of Saltcoats is tailzied to Heirs- male, 
ſo that the Daughters and Children Female are excluded from all Benefit there. 
of, therefore it was agreed, That they ſhould have certain Portions. Where“? 
it is ſufficiently clear, That the Parties intended a Tailzie of the whole Eſtate g- 
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in Favours of Heirs- male: And the Will or Meaning of Parties is the Rule ii 


the Cafe of Tailzies, the Heir of Tailzie cannot, tho? ſerved Heir in generaland 
ſpecial, diſpoſe of the Lands unleſs he were inteft,  _ 55 


Anſwered for the Defender. 1. The whole Eſtate was not provided by the 5 


Contract to Heirs- male whatſoever, but only the Lands of Saltcoats within the 
Sheriffdom of Haddingtoun, in ſo far as, the firſt Clauſe is exprefly ſo reſtridted, 
and the poſterior Clauſe appointing Portions to the Daughters, becauſe the E- 
ſtate of Sailcoars was tallzied to Heirs. male, is relative to the former And the 


all Contracts, eſpecially in Tailzies and Deſtinations of Succeſſion, Qui ſapiun 1 
Naturam ultimarum Voluntatum, l. 18. F. 3. F. de Inſtruct. vel Inſtrum. Lega. 
vid. Jul. Clar. Lib. 3. f. Teſtamentum, Quæſtio 76. & Mantica de Conjecturis ul 
timarum Voluntatum. 2. Alexander Livington's Service could not carry Right 
to the Proviſion in the Contract of Marriage in Favours of Heirs-male, fo as by 7 
any Diſpoſition from him to his Brother, he could alter or revoke the Clauſe in 
the Contract in Favours of Heirs-male whatſoever. Becaufe, Alexander Livin. 
ton is not infeft but only ſerved Heir general of Line, and not Heir of Proviſion Kt 
of the Marriage, which are diſtinct Proviſions having different legal Effect. - 
3. Albeit heretable Proviſions and Obligations diſtin& from the Lands, ſuch s 
à Bond to diſpone Lands or grant Infeftments of Annualrent, may be carried 
by a genera) Service: Yet when perſonal Obligations go witl the Lands, as in = 
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13 LEP tate therein mentioned narratiue cannot be underſtood in a more extenſive. 
enſe than to comprehend what lyes within the foreſaid Sheriffdom. Therefore 
ander being infeft in theſe, had Power to alter the Tailzie, even after the ; 
Furduer's Way of reaſoning. ( whole (trained Conjeftures fromthe Meaning of A 
ariies are againſt Law) Since there is not one Clauſe in that Contract but what 

= Taxative ;. And Adu, Agentium non debent operari ultra eorum Intenttonen, 

==. Et ſeparatim, Alexander, without being infeft in the whole Lands provided : 
yy the Contract to Heits - male whatſoever, had Right by his general and ſpecial 
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ervice as Heir of Line, to deſtroy the Tailzie. Becauſe, 1. As Heir of the 
Marriage, he had, even without Neceſhty of a Service, Right to the Proviſion 
in the Contract, ſubſiſting in nudlis Finibus O ligationis: The Heir of the Marriage 
5 being Creditor as to that. Altho' if the Father Had fulfilled the Contract by 
king the Rights to himſelf and the Heirs-male of the Marriage, theſe could 
Dot paſs into the Perſon of the Heir without a Service, So January 12, 1665, 
allace contra Wallace, a Purſuit was ſuſtained at the Inſtance of a Bairn ofthe 
Marriage, tor Implement of the Contract, without being ſerved. And in Anno 
694, the Lords ſuſtained Proceſs of Conſtitution at the Inſtance of John Car- 


» 4 


* oF 


Feziz only Son of Kinfaun's ſecond Marriage, without a Service, for Performance 
dt the Obligements of the Contract to Heirs of the. Marriage, theſe. being 
only mentioned deſignative. 2. Alexander being ſerved Heir general and ſpeci. 
l of Line, as eldeſt Son to his Father, had eſtabliſhed in his Perſon all;that could 
1 belong to him by that Propinquity, in the ſame Manner as a ſpecial Service in: 
ludes the general; Altho' the Rights carried by the general Scryice could not 
Ihnen be thought of. So in the Caſe of Janet Kennedy and her Husband, 
gainſt Matthew) Cuming, Matthew was found to have Right Jure Mariti to 
ertain Proviſions in the Contract of Marriage betwixt his Wife's Parents; Al- 
beit ſhe was only generally ſerved Heir of Line, and the competing Party was 
= the Contracter's Grandchild. And January 20, 1666, Lord Rentoun contra 
Feuars of Coldinghame, a Diſpoſition with Reſignation and Iofeftmpent was 
oſtained, altho' the Diſponer was never infeft. Becauſe, the Superior who 
right have received the Diſponer upon a Precept of Clare, did receive the 
=D lligny upon a Reſignation, which virtually contained all that was needful. 
Ergo, multo magis, a ſfolema Cognition of the Propinquity by Service and 
Retour, oight to be allowed to convey all Rights belonging to the Party ſerved 
Dy that Propinquity. Yea, an Heir of Line by diſponing in Implement to the 
*=Flcir of Proviſion, would eſtabliſh the Right in his Perſon without being ſerved « =_— 
nd therefore Alexander's being both Heir of Line and Heir of Proviſion, the - 


Py 


D | 


—_—o Obligemetits were confounded. . oO 1, =,» 
ER Rephed for the Purſuer. The Deciſions cited by the Defender, do not at all 

meet. For as to that of Wallace againſt Wallace, and Matthew Cuming's Caſe, 

ie Lords ſuſtained Proceſs at the Inſtance of the Bairns of the Marriage. And 

In the Lord Rentoun's Caſe there was no Service, but the Vaſſal's having, after 
eecceiving a Precept of Clare conſtat from the Superior, made Reſignation, and 

btained a new Charter, upon which he was infett in the whole Lands, was found 
ufficient. And this Point is of univerſal Concern: For if a general Service 

hould be ſuſtained to carry ſuch Proviſions, then by the ſame Reafon an Heir of 

ailzie ſerved Heir in general, might, without being infeſt, diſpoſe of the 

RRilzicd Lands in Prejudice of the Subſtitute in the Tailzie, which is diſagree- F | 
ble to our Law, ER SOR ad 5 a p 1/4 bo 45 cu.0; POR 7 
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= DPuplyed for the Defender. Tho“ Heirs öf Line and Probiſion may be di- 
* inct Perſons, having different Intereſts yet where they are in the ſame Per- 
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2 
or 
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7 
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on, the Cognition of the Propinquity which furniſhes the Right is effectual to 
- all lntents and Purpoſes depending upon that Propinquity or Nearneſs of Blood. _ 
ud we have but one common Form of Brieve for the Heir general and of Ling. —_ 
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allthe Diſtinction of Heirs being made in the Service, in anſwer to the Heads of 


— WCC CO BIS CHO 
* 
5 


urndl 


G 


- CONFALmmng”. 


— 


the Brieve. And as in ſpecial Services the Heir would have obtained a Precept 


for infeſting; ſo by virtue of a general Service he may take out any Letters 


upon perſonal Rights competent to the Defunct. The Objection to the Deci- 
ſion betwixt Rentoun and the Feuars of Coldingbame is nothing to the Purpoſe: 
For the Precept of Clare conſtat never being completed by Infeftment, was of 


: ſo much leſs Authority, as it is leſs ſolemn than a Service. 


The Lords found that the Contra& of Marriage i Anno 1655, can be extend: 
ed to comprehend no other Lands than theſe particularly therein enumerated, 
and lying within the Sheriffdom of Haddingtoun; And that Alexander Living 


tones general Retour as Heir of Line to his Father, gave him'the Benefit of the 7 
- Proviſion contained in the ſaid Contract, and enabled him to diſpone in Favours 


of his Brother, albeit he was not infeft, | 


Eodem Die. My. Alexander Maitland againſt Alexander Brand of Caſtle. 


brand. 


" 


15 the diſcuſſing of a Suſpenſion of a Decreet of Declarator of Nonentry of the 
1 Lands of Eaſter and Weſter Hales, obtained by the Earl of Lauderdale againſt = 
Alexander Brand of Caſtle-brand, in Anno 1700, and aſſigned by the Earl to 
bis Brother Mr. Alexander Maitland ; This Decreet was ſuſpended, and the 
Lords February 14, 1705, having found that the Lands held of the Earl, and 
were in Nonentry: They found this Day the full Duties only due from the ſaid 

_ Interloquitor 1705. Becauſe the Vaſſal had Reaſon to doubt if the Earl was true 
Superior, having produced a Progreſs holding of the Crown ſince the Re. 
formation: And the Earl having a Certification in an Improbation againſt any 
Rights granted by his, to the Defender's Predeceſſors. For, Nemo tenetur prop- 
zer Met um bujus Periculi temere Jus ſuum indefenſum relinguere, l. 40 in Fin, 


Pr. g. de Hered. Petit. 


January 23, 1706. Patrick Begbie Heir of Conqueſt to the deceaſt John Begbic 


n Over-boltoun, again, William erbte the Heir of Line. 


1 the Competition betwixt Patrick Begbie elder Brother and Heir of Con. : 
1. queſt to John Begbie, and William Hegbie the younger Brother and Her 
of Line, for the Right to a Thouſand Merks Bond reſting by Mr. Alexand: 


 Wedderburn Advocate, to the ſaid John his Heirs or Aſſignys, fecluding Execu 
tors: It was alledged for Patrick, That he as Heir of Conqueſt ought to be pre 
ferred to the Bond, the ſame being heretable, and conqueſt by the Defunct. 


© Anſwered for William the Heir of Line, That nothing could be comprehen- 


ded under Conqueſt with reſpe& to Succeſſion, except Lands or Tenements 
or Subjects whereupon Infeftment did or might follow: As is clear from the 
Bock of Quoniam Aitachiamenta, or Baron Laws, Cap. 88. and 97. and King 
Robert the Third's Parliament holden at Scoon. Craig de Feudis. Lib. 2. Diet. 
15. P. 244. The Diſtinction betwixt Heretage and Conqueſt being derived. tous 
from the Feudal Law and Norman Cuſtom, 2. The Heir of Line ſucceeds to 
Lacks, Hope Succeſſion, The Earl of Dumbar's Heirs, June 23, 1663, Ferguſſ0" 
Contra Ferguſſon; Penſions, Heirſhip-Moveables, or other Rights not requiring 
Infeftment, tho“ acquired by the Defunct, Stair, Title Hzirs. And can there 

be no tolerable Reaſon aſſigned why theſe ſhould fall to the Heir of Line, and 
a Sum fecluding Executors to the Heir of Conqueſt 2. So the Brocard that 
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= conqueſt aſcends, and Heretage deſcends, muſt be explained and applyed ac. 
= cording to the Analogy of Law and ſubjects Materia. Again, if there were 
any Qseſtio Voluntatis in the Caſe, Law would favour the Heir of Line; be- 
cauſe Succeſſion naturally deſcends, and Conqueſt, as an Exception, or Devi- 
ation from the Rule, is not to be preſumed. Beſides, the Heir of Line is more 
BE favourable, as being the Tutor of Law, and firſt ſubject to Debts and Burdens : 
E, quem ſequuntur Incommoda, eum ſequi debent C ee, 2 3, 4 
KRephed for Patrick the Heir of Conqueſt. Bonds ſecluding Executors, Fictione 
RE 74ri, are like ſo much Land, and the AQ of Parliament 1661 puts them upon 
the fame Foot with thoſe containing an Obligement to infeft; by declaring all 
Bonds moveable except they bear an Obligement to infett, or ſeclude Executors, 
both which are made heretable. 2. Our Cuſtom hath determined to the Heir 
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of Line Heirſhip-moveables, as Things periſhing that wear with the uſing, and 
Tacks, Penſions, Cc. as being only temporary Rights that expire after elapſing 


of a definite Tract of Time, which therefore may be called quaſi heretable 
Rights. But this is not to be extended to properly heretable permanent Rights, 
ſuch as Bonds ſecluding Executors, which muſt belong to the Heir of Con- 
gaueſt, whom Law ſtill favours in dubious Caſes, ob Prerogativam Primogenituræ, 
and ſor the preſerving of Families. 2. There can be no Argument adduced 
irom our old Laws againſt the Heir of Conqueſt's Right to Bonds ſecluding 
Rxecutors: Since theſe were not then in Uſe; and by the Canon Law all Bonds 
bearing Annualrent were reprobated. 3. My Lord. Stair, Inſtit. Tit. Heirs, 
F. 457, ſays, that Heirs of Conqueſt ſucceed to heretable Bonds bearing a Clauſe 
of Annualrent ; and therefore multo magis ought they to ſucceed to Bonds ſe- 
cludingExecutors, which are declared heretable in all Caſes by the foreſaid 
Ad of Parliamenn. JJC ͤ 8 
The Lords found this Bond ſecluding Executors was not properly Conqueſt 
in the Senſe of Law, and that therefore it fell to William the Heir of Line, 
whom they preferred to Patrick as Heir of Conqueſt. I 


* 


January 23, 24, and 25, 1705. The Earl of Sutherland, againſt the Earl of 
—_ Crawford. 6, 


N the Action at the Inſtance of the Earl of Satherland againſt the Earl of 
I Crawford, for declaring the lineal Deſcent of his Dignity from William: Earl 
ef Sutherland, who lived in the Year 1275, and conſequently his Right of 
Precedency toCrapford, whoſe Predeceſſors were not Earls till about the Year 
= 2399, as appears from Fordon, Buchanan, and Lefly. The Purſuer inſtructed 
the Concluſion of his Summons in Manner after- mentioned. He produced an 
Agreement betwixt William Earl of Sutherland and Archibald Biſhop of Caith- 
%, Anno 1275, of a Controverſie about the Property of ſome Lands betwixt 


of Helydown 4 
1 Ra a Charter erecting the Earldom of Satherland into a Regality, in Wo 
Favours of William Earl of Sutherland, and the Lady Margaret his Spouſe the 1 5 


4 


* 2 ** = * 9 
3 * 5 P 
x: » 
ns Wk 10 
4 * qu 
OS 
1 
* 
* * 


go 


58 A Journal of db 
King's Siſter;  & Heredum inter inn. Mr. Rymer in his Letters to the Biſhop 


doms, John Son and Heir to William Earl of Sutherland was given as one of 


ſucceeded by Earl Nicolas, who had many unfortunate Quarrels with his 
Neighbours; and of whom the Satherlands of Dilrite are deſcended.” In an 


her Husband, at the Interpoſition of the Biſhops of Murray and Roſs, | Robert 


eon; containing | 


of Carliſle, wherein the Extracts from the Records in the Tower of London 
are publiſhed, tells us that in the Treaties 1351, 1357, betwixt the two King. 


the Hoſtages, who in Law is preſumed to have ſurvived his Father. He was 


Agreement 1389 betwixt Eaphan Counteſs of Roſs, and Alexander Earl of Buchan 


Earl of Sutherland is Surety for the Earl of Bachan's Performance. Buchanan 
mentions that the Earl of Sutherland was one of the Leaders of.the Army that 
went into England about the Year 1388. John Earl of Satherland ſucceeded 
to Robert, who reſigned. the Earldom in Favours of John his Son, and his Heirs 


. ſimply; reſerving. his Frank-tenement by a Charter 24 February 1455, in X 4 
which the Lord Kit Predeceſſor to the Earl of Marſhal is Witneſs. To this 


John Earl of Sutherland another Earl John ſucceeded in the Year 1512, whoſe Rm 
Seaſin proceeding upon a Retour and Precept is produced. Elisabeth Coun. Rm 
teſs of Sutherland in the Year 1514 was ſerved Heir to the ſaid John her 


' Brother-german ; and being married to Adam Gordon a Son of the Family of 


Huntly, ſhe, with Conſent of her ſaid Husband, deſigned Earl of Sutherland, 
reſigned the Earldom of Sutherland to Alexander Gordon their Son, to be held * 


as honourably of the King as the Counteſs her ſelf and her Predeceſſors had held 


Who reſigned in Favours of John Maſter of Sutherland his Son, and upon the BT 
Reſignation there is a Charter by King James the Sixth, dated March 23, X 580, 


Writs, which the Coutſe of Time and Accidents have deprived us of. To this | 
Farl of Sutherland Earl John his Son was ſerved and retoured June 4, 


2. The Deſender's Freeedency, is eſtabliſhed by immemorial Poſſeſſion ante- 
cedent to the Decreet of Ranking, which is the ſovereign Rule to determine 
all Queſtions of Dignity and Precedency ; eſpecially when the fame can be 
„ ii ff Tone Sp oO re 
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referred to antecedent Titles, and no Doubt one of the Grounds the Commil- 


doners proceeded upon. The Reaſon why Dignity and Precedency mutt ſtand 
by Poſſeſſion, is, becauſe, it goes by the Blood, and can hardly be verified by 
WE expreſs Conſtitutions. Upon which Account Craig, Lib. 1. Dieg. 12. ſays, 
Won negarem Nobilitatem concedi aliquando ex Ufi & Poſſeſſione tanti Temporss 
(jus Memoria non ext. And Tyraquellus de Nobilitate, Cap. 14. and many 
other Lawyers are clear, that Novilitas preſcribitur ex Uſu & quaſi Poſſſſione 
bor the Space of fourty Years, or immemorial Poſſeſſion ; and that ſuffici 
Scientia Mag iſtratuum aut Officiartorum Principt, au? alter ius, ad ves ſus quem hac 
2 Jura incorporalia preſcribentur. 3. The old Dignity of the Earls of Sutherland 
vas interrupted by Elizabeth's marrying Adam Gordon a younger Son of 


2 5 
C * 


= Hunly: And a new Creation made, above which the Purſuer cannot aſcend. 


For tho! Feus Baronies and Earldoms might with us about that Time have 
been tranſmitted to Heirs whatſoever, the Dignity was never then carried with 
the Eſtate to an Heireſs, Nor did an Eſtate paſs to Females unleſs provided 

EH eredibus quibuſcunque; Males being only underſtood by Heirs ſimply or Herezes 


| as till preferred, and the Females ſucceeded only eq4is Portionibus, It was 


Juriſdiction, upon the Account of perſonal Unfitneſs, and the Abſurdity of 


A this Caſe was not rendred Feminine. By King Davia's Charter to Willians 
Farl of Sutherland and the Lady Margaret his Spouſe ; for that neither con- 


veyed the Eſtate nor the Dignity, but only added a Regality to it; in Favours 


reation. Seing it is evident from many recent Examples, that a Perſon is not 


+ 7 
IV 1 
1 . 


ew Creation, than duo Domini ejuſdem Rei in ſolidum. Now for further 
vincing that Adam was Earl by new Creation, and the Title and Precedency 
gdeſcends to the Purſuer from him: All the Earls of Satherland ſince his Time, 
tin of late, have born the Name of Gordon, and not the ancient Name of 


uer, the Defender takes Liberty to make the following Remarks. Theſe from 


he 1275 to the 1347, are not authentick Writs, but private Deeds, of which 


JELLY 


- Wy 347 to William Earl of Sutherland and his Spouſe, and their Heirs, carries 


Jouriſdiction, were meant by Heirs ſimply expreſt : And the Earl of Crawford 


Vos preferred upon the Account of his Poſſeſſion, tiotwithſtanding of the ſaid 
Charter produced in the Ranking 1606. The Service of E/:zabeth Spouſe to 


1 


. 


expede in the Year 1630, they are little better Verifications of the Progreſs 
and Deſcent they aſſert, than Sir Thomas Urquhart Chancellor of the Inqueſt 


0.4 Le 
8 5 


W& nter ipſos. And Where the Proviſion was to Heirs whatſoever, the Heir- male 
Meet much later that an Heir- female was allowed to ſucceed to a Dignity with 


poſſeſſing the indiviſible Title with a Part of the divided Eſtate. The Dignity 


f Sutherland, which he could not be by the Marriage, but only by a new 


Maiignified by his marrying an Heireſs to a Dignity without a new Patent. And 
if Adam was Earl by a new Creation, the old Title infallibly ceaſed and was 
tinguiſhed. For it was no leſs incompatible in Law and Herauldry, for 
24s Lady to be Counteſs in the Right of Succeſſion, and himſelf Earl by 


* e may ſay, Quis Rem tam veterem pro certo affirmet, - King David's Charter 


. either the Eſtate nor the Title. For it bears that William was Earl before 3 
Wand only erects the Earldom in a free Regality in Favours of Heirs-male, who, 
according to the Conſtruction of theſe Times in Succeſſion to Dignity and 


Adam Gordon Earl of Satherland, and the Charter of Reſignation in their own | 
|; and their Son Alexander's Favours is already ſpoke to. As to the Services 


4 


80 4 Journal of the Seſſion; containing” 


— 


his fanciful Derivation of his own Pedigree from Adam and Noah. For the 
Members of Inqueſt ſeem to have ſworn temere upon Matters of greater An. 
tiquity than they could certainly know, or taken their Evidence from the In. 
 ftruftions now produced, in which Caſe the Verdict makes no more Faith than 

the Writs themſelves. And in a former Proceſs at the Inſtance of the Pur. 
ſuer's Father againſt the Defender's Father, Januar 3. 1667, the Lords took 
Exception at the ſaid Retour for the Reaſons foreſaid: Upon which the then 
Purſuer thought fit to withdraw his Proceſs. So that the Declarator upon th: 

Purſuer's Titles, tho' they could be drawn as far back as Adam, and the Pro. 
greſs were ten Times better connected than it is, is ſufficiently excluded 

y the viſible Breach of the old Dignity of Satherland, and the new Creation 
of Adam Gordon, and the Deſcent of the Gordons of Sutherland from hin 

joined with the foreſaid Defences of Preſcription upon the Decreet of Ranking E 
1606, and immemorial Poſſeſſion : Which the Earl of Crawford ſhall make ou: 
by any Rule the Lords ſhall think fit, particularly by the Rolls of Parliament A 


(| 


and Sederunts ot Council, as far back as any Records can be found; + =Y 
Replyed for the Earl of Sutherland, The Purſuer's Precedency ought 1 
be declared conform to the Antiquity of his connected Title, without Reſpeg i 
to the Defender's uſurped Poſſeſſion: Whatever other Rule hath been preten. . 
ded by competing Princes: Quis enim in uno eodemque Genere Dignitatis prin 
eſſe debuerat, niſi qui prior meruit Dignitatem ? L. 1. Cod. de Conſulibus. The 
Decreet of Ranking is not Res judicata, or a final Sentence pronounced by au 
ordinary Judge at the Inſtance of either of the Parties concerned: But only 1 
an Interdict of Poſſeſſion, or interim Regulation pronounced by the Kings | 
Commiſſioners, to preſerve the Peace till the Point of Right ſhould be dete. 
mined in Law. For by a Clauſe in the Commiſſion, the Determination there.. 
on is declared to ſtand in full Force till a Decreet in the contrary were reco. 
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vered before the Judge ordinary. The Preſcription urged for the Defender is 'T 
| Novelty : For the E. of Crawford cannot pretend to have acquired a Title to be 
Earl of Satherland's Precedency, other ways than by preſcribing a Right tob? 
E. of Sutherland ; The Precedency of the Dignity of Sutherland being prcpr 

um quarto Modo, agreeing to the Earl of Sutherland ſoli & ſemper, as inſepa 
rably as the Shadow is inſeparable from the Body. Titles of Honour cannot 

be acquired by Preſcription ; Becauſe, they are Jara Sanguinis, extra Commer. 
cium, which cannot be diſponed, Jah 11, 1633, Oliphant contra Oliphant | 
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As.an Immunity from Teinds is not acquirable by Poſſeſſion. Preſcription 
takes no Place in our Law without expreſs Statute; Nor doth the Act of Pa. 
 Hament 1617 relate to Jura Sanguinis, que nullo Jure civili dirimi poſſant but W 
only to real Rights. The ſaid ka requires alſo a Title by Charter and Seaſu 
before the fourty Years; And the Earl of Crawford can produce none for his 
Precedency older than his own moſt ancient Documents; for the Decrect of 
Ranking is neither Charter nor Seaſin. Beſides, it were ridiculous to fancy YG 
the Dignity preſcribed by one Title, and the acceſſory Order of Precedency 
by another. Nor is it very conceivable how Preſcription ſhould: be foundel! 
upon ſuch a Decreet, where the Salvo, like a Reverſion, qualifies the Right 
perpetually. And as a Man having Agrum limitatum, cannot preſeribe b- 
yond the Bounds of his Charter: So neither could the Earl of Crawford preſcribe 
Precedency beyond the Antiquity of his Evidents, which do regulate Prece- i 
_ dency, as bounded Charters confine Property. But granting the Decreet of 
Ranking were a competent Title of Preſcription, that could only run forward 
from the 1617, there being no ancienter Law for Preſcription of heretable 
Rights in Scotland. And in theſe fourty Years reckoned from the Act 1617, 
| Interruption was uſed by a Summons in the Year 1630, Proteſtations in the 
Parliaments 1641, 1649, 1661; Since which Time Preſcription cannot be 
pretended. Yea, in the Parliaments from the 1640 to the 1648, the mY c 4 
Be ren 55 e  Sutherian 
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WE. aerlund fat and-took Place of the Earl of Marſhal} one of the Lords ſet be: 
Fc him in the Decreet of Ranking, which was an aſſerting of his Right againſt 
ie id Decreet. 2. Tis a Miſtake that the Titles of Honour in this King 
om are only founded upon Uſe and Cuſtom. , For Nohility was conferred by 
ome particular Veſtiture, as may be inferred from the Earl of Crawford's Pre- 
eceſſors being deſigned in Charters Milites about the Year 1399, and Earls 
cry quickly thereafter ; The Earl of Errol's Predeceſſor deſigned Miles about 
She 1450, and Earl in the Year 1455, at which Time alſo the Earl of. Mar, 
Ts Predeceſſor is called Lord Reith, who lately before had been deſigned 
99s: Which Titles of Nobility could not have been acquired Vſ in ſo ſhort 

Time; And Hiſtory acquaints us, that new Dignities. were conferred at the 
WToronation of our Kings. True, where Families have been long in. Poſſeſſion 


; Io Titles of Honour, our Cuſtom doth not oblige them to the Impoſſibility of 


1 roducing their Patents, or the Minutes of Parliament where they had been re- 
eived and inveſted: But ſtill requires Inſtruction in Writ that they were dig- 
ißied with ſuch Titles; according to the Antiquity of which Evidents the Pre- 


4 edency is determined. The Authorities of Craig and Tyraquellus (who rather 


o not deny, than affirm that Titles of Honour may be acquired by immemorial 


= oſſeſſion) concern not this Caſe. For tho' the E. of Crawford might claim the 
itle of an Earl by ſimple Poſſeſſion: The Lawyers cited never dreamed that 
Poſſeſſion could entitle to Precedency in a Competition with other Earls de- 


EMmonſrating more ancient Rights. And the Defender cannot pretend to imme- 


Er -vford commenced. 3. The DiſtinQion that a Female did not ſucceed by 
Firtue of a Proviſion Heredibus inter ipſos, but only by Proviſions Hæredibus 
baſcunque, is redargued by the Deciſion, July 11, 1633, Oliphant contra 


1 : 
N "x e 


8, and 59: where no Mention is of quibaſcunque, nor indeed was the 


Ford in Uſe in Charters till much later, when the different kinds of Heirs be. 


B nn to multiply. It is true Heireſſes in Fies with Juriſdiction and Dignity 
ved goly Fidelity, and did no Homage, which was performed by their Huſ- 


RT Heirs Female had no Title to Dignities, their Husbands could have nothing 
do Homage for. The Exception againſt Counteſs Elizabeth's Succeſſion, 


om her not being ſtiled Comitiſſa in the Service, but only Elizabeth Suther- 


2M ud, is of no Import : Becauſe, ſhe might have forborn the Title for ſome Years: 
ad aſſumed it when ſhe pleaſed. Nor was it neceſſary to deſign her Counteſs 


= the Service: Seing her immediate Predeceſſor John Earl of Sutherland is 


gcſigned in his Service John Sutherland Heir to John Earl of Sutherland his Fa. 


ordon her Husband is in one Part of the Charter deſigned Comes Sutherlandie, 


ad in another Part Ade Gordon Sponſo ſuo. But further, it appears that the 


Dignity deſcended to Elizabeth from this, That John her Grandchild was ſer- 


Fed Heir to her. The Reaſons alledged for Adam Gordon's being an Earl by 


e Creation are of no Weight, for there are Abundance of Inſtances where a 
0 erſon marrying an Heireſs to a Dignity did aſſume the Dignity without a Pa- 


arriage, altho' the Sirname is altered, &c, ? But the Defender is in a fun. 
mental Error, for there were no Patents of Honour diſtin& from Charters 
ee 1514, which only began under Queen Mary: Nor does the modern Uſe 
* iſprove the ancient Practice Two hund 3 Years ago; Whereby the 1 | 
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"ITS orial Poſſeſſion : Becauſe, the Purſuer can tell when the Dignity of Earl of 


Vlipbant, and the Books of The MAFESTT, Lib. 2. Cap. 25, 27, 41, 42, 48, 


Bands for the Land and Honour belonging to them Rarione Curialitatis: But 


er; And the Stile in theſe Matters varied, for the Counteſs aſſumes her 
Title in the Charter of Reſignation to Alexander Gordon her Son; And Adam 


nt. Did not the Earl of Douglaſs upon his Marriage with the Counteſs of 

, afume the Title of Marr? Did not John Maxwell ſecond Son to the 
ed Maxwell, aſſume the Title of Lord Harries, which came by his Lady? 

ech not the Family of Athol enjoy the Title and Precedency of Athol by 
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Account. The Pretence that there cannot be two ejuſdem Rei in ſolidun: De. 


| acquired the Name and Right of a Son in the Family he was adopted in 8 oy 
without loſing any Honour belonging to him Jure Sanguinis, l. 3 5. f,. 92 


to the Earl of Huntly, Will that give the Earl of Crawford a Title of Prece. 
dency? Nullo Modo. 4. How can the Writs produced between the 1275 aul 
1347, be only private Deeds, when in the Senſe of Law they are authentic; = 


Fordon, Prinn, Dugdale, and ſome other Engliſh Writers? Are not the Docu 


of Notars, or principal Charters granted by, or Agreements made with the 


pinquity of Blood: And Retours not quarrelled within Twenty Years, are UW 
- expreſs Statute irreducible. Nor do any Retours deſerve greater Credit ts 
theſe produced for the Purſuer ; the Members of the Inqueſt being Gentlemen 
of Quality in the neighbouring Country, of undoubted Fame, Reputation and 
Knowledge ; who might have proceeded upon the Documents of private F: 1 
milics deriving Rights by Charter or Contract from the Earls of Sutherlan: np 


to quaril. ?Tis true, the Defender in his Gaiety objects againſt Sir Thomas UV 
and Noah was fantaſtick enough, and indeed but Laſus Ingenii: But after al, 


the Defender's Criticiſm will not hinder him to paſs for a moſt knowing Gente 
man. The great Diſtance of Time interveening betwixt John Earl of Suthr- 


| any Time, ſince no Courſe of Time takes away the Right of Blood. The Earl 
of St 


John Earl of Sutherland was, and yet his Service was not reduced on that 
Ground, March 22, 1633. And in a general Service of the Earl of Caſs, 
the Lords found it might pe put 20 de 1 108 e, IT the Predecr! 
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mini, is weak and conſtrained, and ſufficiently redargued by the Reſignation 


In Anno 1527, where Adam Gordon's Title is expreſt to be Rat ione Curialitatij 3 
Can any Man imagine that Adam Gordon would for the Vanity of being called 9 


an Earl, have taken upon him a new Title to prejudge his Heir's Precedency 
Or, That his Heirs would have acquieſced in any Innovation of the ancie i 
Titles? Here there is no Place for ſuch a Conceit. And if the Earl of Suthe, 
lands Antiquity were to be computed from Counteſs Elizabeth and her Hy, = 
band, then his Precedency ſhould be regulated conform to that Date, where, 
he enjoys without Diſpute the Precedency to a Matter of Ten more ancicy 
Earls. The aſſuming of the Name of Gordon doth not alter the Caſe : PR 
how often have our great Families changed their Sirname, retaining the Dis. 
nity ? As by the civil Law one of the Senatorian Order adopted by a Plebeiar 


P 


Adoptionibus: So a pari, the Deſcendents of Counteſs Elixabeth might hay, > 
enjoyed any Acceſſion of Honour from their Father without Prejudice to the! = 
ancient Dignity. And eſto the Earl of Satherland had ceded out of Reſped 


4 4 


Pr 5 - 


and ſolemn Inſtruments publica, making Faith that there Was a Series of Ear; th 
of Sutherland of the ſame Blood: Eſpecially when this Period is atteſted h 


ments either Writs under the Great Seal, Extracts of Chancery, ſolemn Atte. 
Earls of Sutherland, concerning third Parties as well as themſelves, where 
creditable Witneſſes are inſert? And the Defender has not the leaſt Grouni “ 


to quarrel the ſame, ſince his Predeceſſors cannot pretend to be Earls for mam 


1 
a long Year after. The Retours are of unqueſtionable Authority by the Lau 
of Scotland, as being the moſt ancient known Way for the Cognition of Pro 0 
- 
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upon the conſtant Fame of the Country, the Genealogies of neighbouring ? 
miſies, and the Acquieſcence of all who had any Title by Nearneſs of Relatio | 


guhart as an ill Genealogiſt; And it is owned that his Derivation from Ain 
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land ſerved Heir in the 1630, and his Predeceſſor's who died about the middle ; 
of the Thirteenth Century, doth not diminiſh the Authority of the Verdid, - 
whether examined according to the Rules of Hiſtory or Law. For the Inqueſt 

in a Matter of that Antiquity, no doubt proceeded upon ſuch Evidence as the 
common Senſe of Mankind requires: And Propinquity may be cognoſced a: . 


rathern was ſerved at near as great a Diſtance to his Predeceſſors then; 4 


lot 


to 


wa A 


= Deciſions of the Lords of. Sefſion, &c. 1706. $3 

o whom he deſired to be ſerved dyed at the Faith of King James 3, or any 
e his Succeſſors in the Royal Dignity. - And if the Line of William Earl of 
( eberland ſhould now fail, the Lord Duff as deſcending of Nicolas, owned 
Ns Brother in the Year 1364, would exclude an aliimus Heres. The Rolls 
f Parliament can be no Rule to determine Precedency : Becauſe, the No- 


iility were not therein ranked according to the Order of Antiquity, but in 
he Order they came up to the Parliament, or intraverunt. Earls being ſome, 
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imes ranked before Dukes, ſometimes even before the Chancellor, an Earl 
or the Time. Sometimes again younger Noblemen are ranked before theſe 
f the ſame Dignity that are more ancient. Nor are the Sederunts in the 
Council Records of any greater Force, theſe being as irregular. But then in 


= Secderunt of Council May 26, 1572, the Earl of Sutherland was ranked be- 


2: kn OED RI LOOT II 
VDapbhed for the Earl of Crawford. Not to contend about Names, or whe- 
ber the Decreet of Ranking ought to be called Res jadicata or not; It is a 
oereign and ſolemn Decreet ratified by King and Council, and nothing 
herein determined can be GROIN for Iniquity. The Qualifications there- 
f ay and while, &c. And but Prejudice, &c, are to be civilly underſtood : 
$0 as theſe who found themſelves aggriev*d, might in the Terms, and within 
he legal Space of Fourty Years, have Remedy by obtaining Declarator upon 
Wetter Rights than were then produced, and not by Reduction upon the 
2 Head of Iniquity ; which is conſiſtent with a Res judicata. Eſto a Dignity 
Funning in the Blood could not preſcribe ſimply non utendo: Yet one Perſon 


way exclude another neglecting his Right by the poſitive Preſcription. The 
Laſe of the Earl of Strathern is not to the Purpoſe : For he was not objected 


Ecainſt on the Account of a »oz utendo, but on this Ground, That the King 
aas nearer in Blood to the Deſunct. And there is the ſame, if not more, 


. 


our are ordinarly warm and dangerous. The Meaning of the Brocard Ja- 
g Sanguinis nullo Jure civili dirimi poſſunt is only this, That natural Relatis 


Jare Sanguinis cannot be loſt by Preſcription, or other legal Ways. Pre- 


Waterruption by thoſe againſt whom Preſcription had run; And fo was but 
== declaratory Act, determining more diſtinctly the Grounds of Preſcription. 
No Reſpect can be had to the Purſuer's Interruptions. Becauſe, the Sum- 
vons 1630, without Act and Letters of Continuation or Citation thereon 
pould not interrupt; Nor was the Interruption renewed every ſeven Year- 
the Terms of Law. Proteſtations in Parliament are not a habile Way of 
nterruption: Nor was any Proteſtation taken till the Year 1647, after Pre- 
ription had run upon the Decreet of Ranking 1606. Which muſt be com- 
Huted from the Date of the ſaid Decreet, and not from the Date of the Act 
577, which was only a declaratory Law. And altho a Proteſtation in Par- 


ament might paſs for an inchoate, it cannot be reckoned a complete Inter- 


option, without an execute Summons: more than a Minor's Revocation 
% Annas utiles, without an execute Reduction could be termed ſuch. 2. 
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a by could not ſucceed to the Dignity, whereof Homagium was the pro- 
_ 20 Badge, John's Service as Heir to his Grand- mother Elixabeth was in 
der to tranſmit the Eſtate, and not the Dignity, Which goes by the Blood 


L 2 


O 
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; 7 . . . . . * . | 
KReaſon for the poſitive Preſcription of Precedency in Titles of Honour, as in 
any other Caſe, viz. Ut aliquando ſit Finis Litium, which in Points oſ Ho- 


pn 3 be diſſolved by civil Relation: And not that any Thing ſounded 
edency being an heretable Right, falls clearly within the Compaſs of the 


1617: Which Statute clears that the Fourty Years Preſcription had been 
—gormerly in Uſe in Scotland; by allowing Thirteen Years after for making 


2 eing the proper Reddendo and. Recognizance of a Dignity ; If 
22 Heir-temale (as the Purſuer acknowledges.) could not praſtare Homag i. 


Your a Service. And the Grand-father being Harl, tis preſumed in Law, 


* 


8% . A Journal of the Seſſion; containing 


That the Title rather flowed from him as Perſona dignior than from the 
 Grand-mother. The Argument againft the new Creation of Earl Adam, tha: 
it would put the Purſuer after ſeveral Earls who give the Paw to him, doth WA 
not concern the Defender: Seing others neglect to claim their Right of Pre. 
cedency, cannot hinder him to plead his Grounds of Preference. It is di. 
realy contrary to the Rules of Law and Honour, that an Heireſs of a Dig. 
nity ſhould tranſmit the ſame to her Husband by Marriage : And if any 
Inſtance be adduced, the Conveyance has been by Reſignation ; And fince 
it is not alledged that Adam Elizabeth's Husband became Earl by Refigna. WY 
tion, he muſt owe his Title to a new Creation. So that the Muſter ©: 
Parade the Purſuer makes with his ancient Writs and Documents, and th: 
Schemes and Trees he forms thereon, to demonſtrate the Antiquity of his 
Dignity, is to no Purpoſe againſt the Defender, whoſe Precedency is in. 
vincibly founded upon the three Grounds above mentioned. 3, It we are 
to believe that the Inqueſt 1630, ( whoſe Verdict is at moſt to be regarded 
but as a Clare conſtat) might have had good Information from ancient x 
Men and Writs, which the Courſe of Time and Accidents have deprived v; 
of: Muſt it not be confeſſed that the Judges in the Decreet of Ranking 
1606, Twenty four Years before, had far greater Advantages to know the 
Truth and Grounds they proceeded on? And tho Retours after Twenty 
Years are not quarrellable by the Heirs of thoſe to whom the Perſons rc. 
toured are ſerved : They make not a full Proof againſt third Parties. 80 
that whatever the Purſuer may found upon the Retours 1630, againſt any 
pretending to be neareſt of Kin to the Earls of Sutherland : They fignify no. 
thing to eſtabliſh a Precedency in his Favours againſt the Defender. 
Triplyed for the Earl of Sutherland. The Defender induftriouſly ſuppreſ. 
| ſeth one Half of the Reaſon of Preſcription, viz. Ne Dominia manerent in in. 
certo: Becauſe, it cannot congruouſly comprehend Jara Sangainis, or any 
Thing but what is i Commercio. If Preſcription obtained before the Au 
161), then what need was there to prorogue it for Thirteen Years a.. 
ter? Laws indeed ſometime take Place from the Date, and ſometimes have? 
a RetroſpeQ : But it requires a great Diſpoſition to believe that a profitab ! 
Act ſhould be made confirming an eſtabliſhed Cuſtom, and yet ſuſpending 
the Effect thereof for Thirteen Years. The noble Families of the Nation a- 
ſtrangely deluded, if a Proteſtation in Parliament do not import Interrupt. 
on of Preſcription, after it hath been fo frequently uſed for that Effect 
Advice of the beſt Lawyers. Who ever denied that Interruptions might b: 
made Via Fai, or that judicial Acts are more effectual Interruptions tha: Mi 
Citations, tho never ſo often renewed ? And is not the Parliament the | 
preme Judicatory where Precedency of all Things may moſt comp* 
tently be interrupted ? And what Time more proper for ſuch In 
terruptions than at the calling of the Rolls, when all Parties concern 
ed are preſent or bound to be preſent ? The ObjeQion againſt Interruption 
by the Summons 1630, that it was only executed to the firſt Diet is frivolous: Rx 
For Preſcription may be effectually interrupted by a Citation upon the lat 
Day of the Fourty Years, which could not be, but by an Execution to the E 
firſt Diet. Yea a null Execution of a Summons was ſuſtained ſufficient to in- 
terrupt, November 25, 1665, White contra Horn. So a Proceſs at the In- MY 
ſtance of an apparent Heir dying before his Service was ſuſtained as an In- 
terruption : And March 4, 1630, Lord Lefly conta * Febru) KR 
17, 1665, Butter contra Gray, January 9, 1675, Meintoſb contra Fraſer, a 
Citation to the firſt Diet was found a legal Interruption. The Acts 1669, 
and 168 , anent the renewing of Interruptions concerns real or perſonal Rights, 
_ and not Je Sanguinis, which are Rights of Families called Jura Gentilitati. 
The foreſaid Acts again did only take Place where Preſcription was intel 
rupted by a naked Citation: But here Interruption is both by Ciratio) 
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being continued by the {ubſequent Proteſtations. | N or can the ſoreſaid Acts 
of Parliament regulate the preſent. Caſe upon this Ground, that the AQ 
1660. is adapted only to poſterior Citations for Interruption; And the Se- 
ven Years from the Promulgation of the Laws made in the Parliament 1685, 


W 


did not expire till June 1693, deducing the Year of the Surceaſe of Juſtice, 


1 75 
MES 


and the Adjournment of the Seſſion from June 6, to July a, 1690: And the 


7 


purſuer's Father tabled this Proceſs before the Parliament per Modam Querele, 
and obtained a Remit to the Lords of Seſſion May 23, 1693. There is an 


Z 


evident Diſparity betwixt Proteſtations taken in Face of King and Parliament 
EZ -cainft a Competitor, in the Hands of the Clerk-regiſter, and inſert in the 


W Records of Parliament; and a Minor's extrajudicial Revocation, which perhaps 
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ig Interruptions may ſeem ſuperfluous, ſeing the Earl of Sutherland did by 


ue receiving of Annualrent from a Principal, doth interrupt as to the Cau- 
ioner, December 18, 1667, Nicolſon contra Philorth ; And the Poſſeſſion of 


En Annualrent out of a Tenement hindred the Right to preſcribe as to ano- 


her Tenement, tho poſſeſs'd more as Fourty Years by a ſingular Succeſſor, 


V 
? 3 


Deſcent from their ancient and illuſtrious Anceſtors hath been injuriouſly 
ETonteſted by Strangers); The Royal Family having changed their Names, 
and the ſending of publick Miniſters from our Kingdom to treat with fo- 
= xecign States and Princes, having for many Years been intermitted. x 


by 


2 


Phe Lords found, That the Citation at the Earl of Sutherland's Inſtance, 


ers of the A. 15, Par. 1685, by the Remit of Parliament 1693, in Re. 


ect che fame is not within Seven Years of the Date of that Act the 13 of 


the Acc of Parliament 1617, and not from the Date of the Ranking in An- 


pf Sutherland, when both were marked preſent. And found, That the De- 
Leet of the Dignity by Propinquity of Blood from William Earl of Sutherland, 


bo married King David's Siſter, to Earl John who ſucceeded in the Year 
512, is: ſufficiently inſtructed: But that the Dignity was not conveyed from 


im with the Eſtate to his Sifler Elizaberh, 

Greenock. 

3 Iſtreſs Margaret Schaw and her Curator ad Litem, having purſued Sir 
wg John her Brother, for Payment of the principal Sum and Annual- 


eeats contained in her Bond of Proviſion : The Defender non fecit Vim as to 


de Annualrents; But alledged he could not be obliged to pay the principal 
Jam, being a Debt fairly acknowledged and ſecured beyond Exception, to a 


Curator 4d Litem, where there was no La, or neceſſary Action. Eſpecially 
—_ — : 4 F 
. . cConſidering, 
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7 tons of the Lords of Deſfion, &c. 1706. 

, F « 9 » 92 » : 


ind Proteſtations in Parliament; The Interruption by the Summons 1630, 


Epever goes further than the Revoker's Cabinet. But this Debate concern- 


Volteſſion of his Title preſerve the Precedency as an Acceſſory ; as well as 


ane 22, 1671, Lord Balmerino contra Little-preſioun, It is hoped upon the 
EZ whole, The Lords will not regard the conſtrained Exceptions againſt the 
W Documents of the Purſuer's Deſcent from the ancient Earls of Sutherland; 
or the Defender's vain Pretence to long Poſſeſſion: Since a Deciſion in this 

Matter, will in the Example concern the Precedency of our Princes ( whoſe 


J. 1685, and Eleven Months and Fifteen Days more allowed to be deduced 
n ſhort Preſcripcions conform to the Ag? 40, Parliament 1690: And there- 
ore the ſaid Citation can import no Interruption of Preſcription. . But found, 
hat Proteſtations made in Parliament are legal Interruptions of Preſcripti- 
yn of Precedency : And the Preſcription of 40 Years doth commence from 


0 1606. And found the Rolls of Sederunts of Parliament, not to be a ſuffi- 
eient Document of the Earl of Crawford's Poſſeſſion of Precedency to the Earl 


January 24, 1706. Miſtreſs Margaret Schaw, againſt Sir John Schaw of 


9 
9 


n 


of 


865 A Journal of the Seſflon; containing 
conſidering, That the Bond is fo qualified, that it was not in the Credito:'; 
Power to aſſign without an onerous Cauſe; And ſhe dying without lawfal WR 
Heirs of her Body, or without diſpoſing for onerous Cauſes, the Portion 
2 ſmould return to the Defender; Whereby he has an evident Intereſt to re. 
t rain, at leaſt to elide any Proceſs intented in Minority without Conſent of 
E ---- | Curators having in univeri Aubert... 1 
5 Replhed for the Purſuer. The Defender is only a Subſtitute in certain Events, MAY 
And albeit the Purſuer cannot aſſign but for onerous Cauſes, ſhe may exact 
Payment, at leaſt with a Quality that the principal Sum ſhall be reimployed 
3 in the Terms of the Subſtitution: As was decided betwixt the Lord Balen. 
4e and the Earl of Roxburgh; And in the Caſe of Miſtreſs Margaret Doaglac, i 
a againſt Dovgleſs of Bridgefoord, © 5. 
A. Dapljed for the Defender. Neither is the Purſuer a ſimple Fiar, nor the 
R Defender a naked Subſtitute, nor is the Caution offered ſufficient to hinde; KK 
the. Alteration of the Deſtination. For the Mony being uplifted and dic x 
charged, altho once reimployed in the fame Terms: It were eaſie by a new 
Remove to evacuate the Conditions of the Bond to the Prejudice of the D.. 
fender. 2. It was found, 25 February 1663, betwixt James and Marjan, 
Alilenbeads, That a Sum aſſigned to James Aikenhead and his Heirs, which 
5 failing, to the ſaid Marjory-and her Heirs, could not be uplifted by hin 
3 F V oo ESSE ton, Mer 0. a” + a 
= The Lords found the Defender liable for the Sums in the Bond of Provii. 
== on: But that the Purſuer could not uplift the Principal, but only the Annu. 
 _  Aalrents, in her Minority, unleſs for an onerous Cauſe. And therefore de. 
= — cernedin the Conſtitution of the Debt againſt the Defender, ſuperſeding 
Fo Executionas to the Principal during the Minority except for onerous Cauſes, 


8 1 
SLIP 


Eodem Die. William Wilſon Merchant in Edinburgh, ainſt the Los 
=. WI Wilſon having Right by Progreſs to a baſe Infeftment of Ag 
3 VV nualrent out of Alexander Short's Eſtate, expede in May 1661, bu 
never cloth'd with Poſſeſſion, purſued Reduction againſt the Lord Saline, of: 
Diſpoſition granted to him by the ſaid Alexander Short his Brother in Lay, 
completed by a publick Infefrment in February 1662 ; As being a preſums“ 
_ gratuitous Deed to a conjunct Perſon in Prejudice of the Purſuer, a pro, 
lawful Creditor. The Defender produced a Bond for 20000 Merks, graut 
ed to him by the Granter of the Diſpoſition of the ſame Date with it, whic* 
he contended was a ſufficient onerous Cauſe to ſupport the Diſpoſition ; 4 
= itt would have been a good Title to adjudge or uſe any other real or pe. 
=_ ſonal Diligence upon; And differ'd from the Caſe where the onerous Caut 
FF © 35 ſpecified in a Diſpoſition, upon which Narrative no Execution could har 


followed. Now if a Bond of borrowed Mony granted to a conjunct Perſon 
cannot be reduced upon the AQ of Parliament as gratuitous, June 28, 166; 8 
Monteith contra Anderſon ; But proves its onerous Cauſe by the Narrative: 
Why may not a Diſpoſition of Lands be granted by one conjun& Perſon o 
another in Satisfaction of ſuch a Bond? 2. Albeit the Diſpoſition had been 
gratuitous it muſt ſubſiſt: Becauſe, the Diſponer had aliunde- a ſufficient 
Eſtate to pay his Debt; November 10, 1680, Mfkell contra Jamiſon and BE 
N= TTY nmr nn _ 
_  Rephyed for the Purſuer. The 20000 Merks Bond cannot be obtruded a5 
the onerous Cauſe of the Diſpoſition, in Reſpe& they are of the ſame Date, 
= and yet have no Relation to one another; But might have been made U' 
vl ſeparately againſt the Debtor and his Eſtate. There is again a _ 8 
—_ VN 6 . 3 . 55 Diſpari) 
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y betwixt A 


ö merce, and 8 Bond 


: poſi tion 


of the ſame Da 


METS 


containing t 


Bond of borrowed Mony in the ordinary Way of Co Fall 
granted for ſo great a Sum at the ſame Time with a Dif. 
he Bulk of the Granter's Eſtate : But no material Difference 


a Diſpoſition containing, the onerous Cauſe in the Narrative; and one 


LY 


te with a latent Bond for a great Sum; except that theſe two 


oncurring argue more Fraud in the Contrivance. The Deciſion 1665 js not 
che Purpoſe : Seing the Bond was not there craved to be reduced as made 
ier conjanctas Perſonas, but as being granted after Anderſon's Diligence, 


hich Was juſtly repelled, for that Horning doth. not hinder a Man to contract 


1 Debt. 2. A gratuitous Right cannot prejudge another's ſpecial Right of the 
ame Subject; more than a poſterior Donation could prejudge a prior, for 
that the prior Donatar by the Warrandice implied. in his Right is a Creditor as 


0 the Subject gifted; and his Debt could not be rendred ineffectual by a 
© Foluntary gratuitous Deed : Multo magis ought the Reduction to proceed at 


be Inſtance of the Purſuer a lawful and onerous Creditor. The Deciſion 1688 


Noth not meet the Point: For the Purſuer doth not inſiſt to have the Diſpoſi- 


oon in Favours of the Defender reduced upon the Head of Bankrupt, but 


pon this Reaſon, that the Annualrent diſponed to him out of certain Lands 
y Alexander Short could not be prejudged by any poſterior gratuitous Diſpoſi- 
ion, tho? firſt completed by a publick Infefement. 


_ 


=” The Lords found the Diſpoſition to the Lord Saline was preſumed gratuitous; 


uind the 20000 Merks Bond not ſufficient to inſtruct the onerous Cauſe thereof, 
and repelled the Alledgeance of a ſeparate Eſtate in Reſpect of the Purſuer's 
prior Infeftment: CCC „5 


8 : "i . 
. 


January 25, 1706. 
J Muirtoun 


Archibald Fleeming of Farm, againſt Sir James Calder 


A Rebibald Fleming gf Farm as Aſſigney by Sit George Hamilton having 
1 charged Sir James Calder of Muirtoun, upon his Bond as Cautioner to the 
WJ ackimen of the Cuſtoms and foreign Exciſe for John Murray their general 


Receiver and Caſh-keeper, for Payment of the Sum of 13068 b. 10 fh. 6 d. 


E the Ballance of Marrs Intromiſſions not compted for by him: Sir James 
pended upon this Ground, That he could not 


e liable upon the Bond in 


Wcſped it was never delivered to the Tackſmen, but was only put in Murrays 


n Hand to have been. delivered in Caſe the 


y ſhould not other ways truſt 


Im to be their Caſh-keeper, and fo it is that they did truſt him without Regard 

any ſuch Bond; which Sir James offered to prove was found among his 

Fapers after his Death, and but lately recovered Viis & Modis out of the Hands 

ß ͤůꝶ TTT. 8 

Lelrered for the Charger. The Bond being out of the Charger's Hand, is 
uy t 9 | 
Wnderſtood to be the Tack 


man's Evident wherever.lodg'd, albeit permitted 


 Y them to ly in their Caſh-keeper's Hands with the "reſt. of their Papers 
bereof he had the Truſt, and the not Deliyery can only be proved Spee 


7 el Juramento. 2. It can never be quarrelled by the Suſpender as an undeli. 


; red Evident 3 becauſe, it Was not only poſterior to an Act of Sederunt of the 
3 ackſmen admitting Marray to be their Receiver he finding Caution, and ſo 
eſumed to have been granted conform to the ſaid Act, fince facile præſumitar 


ra 
* 


Mm ight 
4 » 


1 — 


n 
3 


fer dees: But allo Sir Jes by bis miſſive Letter, add by he Rec 
iſcharge to Murray's Relict and Children as 45 all Action 


intented upon his Bond of Cautionry, acknowledged himſelf 


% 
4 


1 Ui i , i ooo fn | 
. 8 57 fer, the Suſpender. 1. Preſumptio cedit V, eritati, and he offers to 
"the indirect Way how the Charger's Cedent came by the Bond of 


Cautionry 
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88 4 Journal of the Suſton; containing 
ance relevant to be proved by Witneſſes, March 21, 1628, February 18 


Writs found null upon proving of Facts importing the Creditor's coming by 


Janet a Terce out of the Lands of her former Husband the Defender; 


: % 


0 ** P 


Cautionry long after Murray's Deceaſe. And the Lords ſuſtain ſuch an Alledge. 

by. F.NEOes, ee 21, 1929, 3 32 1679 
Cathcart of Carleton. Becauſe the fo ſeeing of the Writ is a ſenſible Fa neceſ. 
farily inferring an Excluſion thereof, and the proper Subject of Probation by 
Witneſſes, as well as Fraud or Force; Beſides, there are Inſtances in Law of 


them in an undue Way, January 11, 1676. 2. The Letter and Exception of 
the Diſcharge amount only to infer a Suſpition in Sir James, that his Bond of 
Cautionry might have been delivered by Murray the Principal which has not 


: 


been done. 3. John Murray the Principal in the Bond of Cautionry being free 3 


through the not Delivery thereof in his Lifetime, Sir James's owning himſcl % 
acceſſory Obligation which ſequitur Conditionem Princi palin. 

The Lords ſuſtained the Bond charged on, and repelled the Defence againſt 
the not Delivery thereof; in Reſpect of the Anſwers and Writs produced. 


* 9 . 


liable as Cautioner could not bind him: Becauſe, the Cautionry was but an 


* 


January 29, 1706. Janet Carruthers and James Maxwell of Barncleugh be, 
| Husband, againſt Gavin Johnſton of Elſhiſhiels, %%Cͤöͤͤĩ74ö an 


: 188 
* 7% » 
. 
5 : 
& 4 7 


VN the Action at the Inſtance of Janet Carruthers Relict of Alexander John: 


* 1 


ſton of Elſbiſpiels, and her preſent Husband for his Intereſt, againſt Gavin 


Tobnſton of Elſhiſhiels, for cognoſcing and declaring in Favours of the faid 
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the Benefic of a competent Teroe was manifeſt, by his declaring that ſhe ſhoull ff 
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; 99 bever have any Thing by hie Death, that he could e her. Which was 
much as if he had own'd that he abſtain'd from taking Sealin induſtriouſly to 
WS event her Right of Terce. .. „ „ 4 Man og ae 
= Rephed for the Defender. There is no Communion betwixt Man and Wife 
Wc Heretage during the Marriage; nor Diviſion upon Diſſolution thereof: But 
= wifc's Terce ſeems to be much of the. fame Nature with the Husband's 
urteſie, ſhe being adopted into her Husband's Family. and thereby Finis & 
RT pt ſuæ Familiæs her Right as Relict is a Kind of Succeſſion qua Filia-familias: 
among the Romans we find a Succeſſion pro Vxore for a certain Share, even 
ben there were Children exiſting. Which Intereſt of Relicts our Predeceſ- 
rs have wiſely qualified. The Brieve of Terce reſtricts it to Subjects in 
ib Maritus obiit ultimo weſtitus &. ſaſitis ; By the Law of the Majeſty, 
8 255 2. Cap. 16. N. 5, 9. a Wife had no Terce except of what her Husband poſ- 
t che Time of the Marriage; and ſhe was obliged in this, as in all other 
F hiogs conſiſtent with her Duty to GOD, pleaſantly to obey him, bid, N. 15. 
baſe Infeftment without Poſſeſſion, or an Appryſing without Infeftment, 
ave been found to exclude a Terce; it extends not to Tacks that are Rights 
ore real than a Diſpoſition ; nor to Burgage Lands thoꝰ Infettment hath fol- 
oed; nor yet to Superiorities, Patronages, or other indiviſible Rights; and 
ie AX 1681 excludes it in the Caſe of any voluntary Proviſion. Ifa Terce 
ook Place where the Husband was not actually infeft; the ordinary Clauſes 


orthe Third of Conqueſt would be uſeleſs: And that there are now mo perſonal 


ctates by heretable Bonds or Diſpoſitions or Adjudications not cloth'd with 
nſeftment than formerly, is ſo far from being an Argument to extend the 
rerce to ſuch, that it pleads the contrary; Leſt ſecond Husbands reap too 


3 a n uch of the firſt's Inheritance, while perſonal Debts run on to the Ruin of his 
Heirs; and the Terce by ſwelling too high, ceaſe to be rationabilis Tertia. 
. *Tis a wild Imagination to advance that the Husband's ſimple Omiſſion to 
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b ſeſt himſelf in a Fart of his Eſtate was either Dots or Calpa, eſpecially ſeing 


e did not diſpone the Fie at leaſt of her own Property to the Children of the 


1 : e forced. In the civil Law there is no Remedy to reditors when the inſol- 
ent Debtor prejudged them by no poſitive Deed, but only by omitting to 


y Remedy in our Law till the old Statute concerning Charges to enter Heir 
HReretage, and the late Act about Moveables. Dolus non præſumitur, & 


rocuratories and Precepts; or thought his Wife had Su 


ER 1 1 


editors Payment. Our Lawyers (my Lord Stair, P. 278. and Craig, P. 309.) 


— Ss NE CW 41 RIOTS 44 CY 
The Lords found no Terce due, and affoilzied from the Declaratör. 
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N an Action at the Inſtance of Sir William Maxwell againſt Irvine of Stanb, 


— . ret Eo patent 


fender ; 


wh. 
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Marriage: For ſuch a negative Fraud can have no civil Effect, more than 
**Zommoi Charity or particular Proviſions to ied ſecond Children, can 


i ſtabliſh in his Perſon an Heretage or Legacy fallen to him: Nor yet, had they 


epa carer qui Jure ſuo utitar, nallique facit Injuriam. And therefore whether 
de Husband forbore to take Infeftment, becauſe the Superior refuſed to receive 
Shim ; or that he wanted Mony ; or intended to ſell 1 55 and aſſign the 
Pro, s; or | | ficiency for a Terce 
eſides, Cc. his Omiſſion cannot be term'd in a legal Senſe either Fraud, or 
Fault. Eſpecially conſidering, that a Debtor's Deed, and much more his 
Dmiffion falls not under the Act 1621, where a ſufficient Fund is left for the 


s indeed ſet down two ſpecial Caſes in which they think a Terce takes Place 
ichout Infeftment, but theſe meet not the preſent Caſe, and only frmant 


© . I, 1706. Sir William Maxwell of Monreith, againſt George Irvine 


the Purſuer having offered to improve a Diſcharge produced by the Pe- 
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and would net allow him to adject to his abiding by, this Quality, That he 
of the Writer. 


FEodem die. Mr. David Ramſay Writer to the Signet, as Factor for the Exe. 


Purſuer might have had by his Trade during the Space foreſaid. Albeit! 
alledged that all theſe Damages reſulted as naturally from the unlawful point“ 
ing, asin Aſſythment of the Mutilation ofa Man's Hand, the Loſs of his Tra, 


February 7, 1706. The Town of Stirling, againſt Murrays elder and young” A 


— 


. n ä 1 
Journal of the Sefſion; containing 
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fender: Thi Lords ordained the Defender to abide by the fame ſimplicite, 
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abides by the Diſcharge as a true Writ and Deed except as to the Deſignatiog 1 


cutors of the deceaſt John Kirkwood Servant to the Dake of Lauderdale, YI 
againſt Alexander Gibſon of Durie. 8 1 
IN the Action at the Inſtance of Mr. David Ramſey as Factor foreſai MM 
againſt Alexander Gibſon of Darie as repreſenting the deceaſt John Gibſon 


Barrie, for Payment of a Bond granted by him to the ſaid John Kjrkwood ix 


Purſuers Conſtituent : No Proceſs was ſuſtained ; becauſe, the Summons con. 8 
tained only a Warrant to cite the Defender on Twenty Days for the firſt Die 
and not upon Twenty one Days. Albeit it was alledged for the Purſuer tha 
there are more as Twenty one Days from the Date of the Execution to the fil 
Diet of Compearance as marked in the Summons ; fo that the Defender cu 
pretend no Prejudice. And a literal Miſtake of the Writer of the Summon; 
may be helped: As the wrong filling up of the Days of Compearance is allowe{ 
to be helped at the Bar, when the Purſuer offers to abide by. = 
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February 5, 1706. Andrew Ker Brewer in Edinburgh, againſt Alexande : 


Dunbar of Thundertoun, and other late Tackſmen of the Exciſe, = 
IN an Action of Spuilzie at the Inftance of Audrem Ker againſt the lll“ 
1 Tackſmen of the. Exciſe, for their unwarrantable poinding of a Copy: 
Caldron and Stelpot : The Lords found the poinding unwarrantable, au 
allowed the Purſuer to give in a Condeſcendance of Damages and Expencc IA 


5 
3 * 


ſuſtained thereby. But a Condeſcendance being made, they ſuſtained the a 


only as to the Goods found to be unwarrantably poinded, v. The Copp- 


Caldron and Stelpot, ſpilt Browſt and the Expence of the Purſuit: Andm : 


for the Rent of the Brewery laid waſte by the illegal Poinding; nor for . . 
Loſs of Brewing Looms, that fell down through not uſing thereof; nor 


Malt ſpilt through Want of the Caldron to brew it in; nor for the Profit b 
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thereby is modified. Becauſe, the Purſuer needed not ſuffer his Malt to c, 


rupt for not brewing it in due Time, nor his Looms to fall in Staves througlf A 
Want of Uſe, but might have otherways diſpoſed on both, ſince he had u 


Caldron to brew. And the foreſaid extrinſick Damages with theſe for thi 


Loſs of the Purſuer's Trade, and the Want of Rent for his Brewery, have 10 9 
Contingency with Mutilation: For a Tradeſman's Loſs: through the Want a 


dis Hand is irrecoverable; whereas the poinding of a Caldron might have ben 


repaired by putting another in the Room on't. And Damage in the Pu- 


ſuer's Tmployment could no more be required upon that Head, than a Tay, 


could ſeek Damages for the Loſs of his Trade, through the illegal taking ava 


of his Thimble and Cizars. | 
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| Polmais. 
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THE Town of Stirling having in the Year 1678 obtained from King Che 
II, a Charter in their Favours, containing the ſole Power of 3 
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7 3 Markets within two Miles of the Town, excluſive of any other He- 


WE: or, and providing againſt the Erection of any new Burgh of. Baron or Re- 
=: , within that Diſtance ; Whereupon they procured a Declarator i», Anno 
55 7 7 againſt the neighbour Heretors, and the Laird of Polmais in particular; 


ad he and his Son in the Parliament 1705, having obtained an Act for two 


early Fairs to be held within their Barony of Balquhidroch: Againſt this the 


ET own proteſted, and raiſed a Declarator of their Right, againſt the Lairds of 
Pris elder and younger. | 


= Aledged for the Defenders. That the Privilege granted: and craved to be de- 


93 lared, was contra Jus & Vtilitatem publicam 3 in ſo far 48 it Was not any po- 


tive Right, but only a Kind of Servitude introduced in Favours of the Town 


Bas Predium dominans, upon the Deſenders Property, without their Conſent ; 


ZW hereby they are debarred from acquiring, and Queen and Parliament 


9 


ound up from granting the Right of Fairs to Heretors upon their own Pro- 


Rules; are preſumed to have proceeded by Subreption or Obreption. 2. If the 
og could have granted this excluſive Privilege for TWO Miles, he might have 
Srcnded it to Twenty; and in Favours of all the Royal Burrows, one after 
other, as well as in Favours of the Town of Stirling: Of the Conſequences 


of which Kind of Incroachment, all Noblemen and Barons would be fadly 


able. 


* 


EX Replyed for the Purſuers. The Royal Burrows who bear a ſixth Part of the 
Burdens of the Nation, have been juſtly privileged in the Matters of Trade, 


Markets and Fairs, by Gifts and Acts of Parliament in their Favours: And 
ee Charter to the Town of Stirling was granted alſo upon a particular Reaſon, 


=. As an Incouragement to a Royal Burgh that had ſhewed great Friendſhip 


Band Fidelity to His Majeſty, was the ordinary Reſidence of our Princes, an 
portant Paſs, and the very Key of the Kingdom betwixt South and North, 
= If the King has Power to grant Fairs and Markets, he has alſo Power to 


Favours of Stirling: Then that Burgh has certainly thereby a Jus queſitum 
® annul all poſterior contrary Grants. Which is not a Servitude upon the De- 


* hen it takes nothing from them : More than the granting of an heretable 


extends, becauſe it debars each of them from obtaining the like Juriſdiction. 
ow, if the Sovereign may ſimply refuſe Fairs or Markets to Barons, may 


" ig have ſuch excluſive Gifts extending to four Miles; and the Town of Jed- 
el enjoy a Fair at five Miles Diſtance. Vea, What greater Myſtery is in this; 
ban for the Proprietar of a Moſs to grant a Privilege to one Neighbour to win 


bament was but an Act of Courſe, qualified with the Act Salvo, and ſuch as 
Fan never prejudge the 'Town of Stirling's prior Right. 
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Pear a ſixth Part of the publick Burdens, that being divided with Reſpect to the 
rrgage Lands and excluſive Privileges within, the Royalty. But ſeing the 
arons bear two Thirds of the Burden: Tis highly unreaſonable to ſubject ein 
- 1 9 0 any Ser vitude beyond the re eee to Burghs Royal with- 


3 2 % 
12 C E 
* 1 "Ft c 
Wo i G1 
1 e a 
BR 7,0 10 
F 
. d 
4c * 12 5 
75 4 
PEAL «1% Ke d 
3 


* 


. 
"A 
* 5 
. 
b 9 57 


4 9 of * 4 7 . * 4 : 
= F - % x hy * 8 bo * * 
4 + : - : "2 
. 1 _ I 
4 - ; 8 15 
7 
x ; ; * * * 
= A . * N * 14 „ * WP, OTTER PRE . 7 5 TT 18. * . * a 4% «- 
e * 1 < _ * 
5 Y ” . 
* woo 7 * Wy oY : a 1 5 "9" A 4 0 _ \ 
r e , W "I 7 2 TE”. FEY. We 4 2 2 a i 1 5 o 4 * 
ef 4 g * 1 2 
. 4 y = bi . * * N I i ” 5 
Aon IK + 1 "v1 _ 0 * > 4 2 : N ; 
4 2 * . . - . * 
Nos 4 4 195 9 %* — 4 * . * 4 - 4 4 * — $ 4 7 9 7 42 [hs 
LI S * — : th . , 9 # » if w 4 
Ho IR EY F 4 * . , * * * « 
ee * ; 1 L * 0 0 X -. 8 
LETS | 1 : ) 7 N b * 5 
n .F ; 9 4. 0 3 
2 27 Lis 1 y , . , 8 of F * * 0 
EY . P . . * 
r ; ; \ « 
1 . A . ; s : if — 1 : - 0 
THT EE TN. 
W y 


2% rty ; Which is the inſeparable Prerogative of the Sovereign, and common 
tereſt of the People; And private Gifts, fo far deboarding from common 


Sfuſe them; And if he refuſe them to gratifie particular Burghs, as here is done 


anders, but only a Signification of the King's Pleaſure not to allow Fairs with- 
two Miles of the Town of Stirling, which cannot be kept without His 
azjeſty's Allowance: And qui Jure ſuo utitur nulli facit Injuriam. So that it's 
Wn odd Notion to call ſuch a Gift an Incroachment upon Noblemen and Barons, 
EESheriff-ſhip can be quarrelled at the Inſtance of the Heretors over whoſe Lands 
ee not multo magis refuſe them in Favours of ſo deſerving a Burgh as Stirling, 


ichin the ſmall Compaſs of two Miles? When other Royal Burghs of Scor- 
a have the like or ampler Privileges indulged to them: As the Town of Edin+ 


Fcwecl therein excluſive of any other? Beſides; the Defenders late AR of Par- 


— Imp qo for the Defenders. Tis not to the Purpoſe, that the Royal Burrows 
1 - 
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in their Liberties. The Prerogative of granting Fairs and Markets is alſo foreign 
to the Caſe in Hand: For the Charter to the Town of Stirling contains no 
Conſtitution of Fairs, but only a certain Kind of irregular Interdict or Reftrigj;. 
on of the Royal Power to the Prejudice of the Defenders. 2. The Town 
Jus quæſitum is a Servitude upon the Prerogative, which the Negligence of His 
Majeſty's Officers in paſſing the Gift, could never eſtabliſh againſt the Prince 
who granted it, and far leſs againft His Succeſſors. 3. The Objection from 
heretable Sheriff-ſhips not being quarrellable, is frivolous : For Regalities have 
frequently been erected within the Bounds of heretable Sheriffs; and it is ob. 
viouſly abſurd to compare the Privilege of applying to the Prince for obtain. 
ing any Immunity within a Man's own Lands, with the general Pretenſion to 
Offices: And yet even in that Caſe it would be injurious, and contra Utilitaten Rx 
publicam, if any, Burrow or great Man ſhould pretend to a Gift ſecluding any 
of his Neighbours within two or three Miles from the Royal Favour in all Time 
coming; And yet ſuch is the Imbargo laid upon the Defenders as to Fairs and 
Markets. 4. The Town of Corſtorphine keeps Fairs at this Day within two 
Miles of the Town of Edzzbareh, notwithſtanding the good Town's pretended 
Gift. And the Caſe of the Town of Jeaburgh is this, They have annual 
Fairs upon the Seat of the old ſuppreſſed Town, called Roxbargh, Mx 
The Lords found the King denuded by the prior Gift to the Town, and ſuch x 
1171 quæſitum thereby, that Polmais could hold no Fairs within the Bound; 
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Fodem Die. The Lord Belhaven gainſt Lord David Hay of Beltoun. 


HE Lord Belhaven having purſued Lord David Hay upon the, Ad ,, 
Parl. 1669, for adjudging a Part of the Defender's neighbouring 
Lands of Beltoun to himſelf, to make an Incloſure regular: It was alledged 
for the Defender, That there was Action formerly raiſed before the Juſtices of 
Peace upon the ſame Account, which is not yet diſcuſſed ; And therefor: 
no new Proceſs can be ſuſtained before the Lords, till the Iſh of that La ali 
pendens, there being no Way to bring a depending Proceſs from an inferio' 
Judge to a more ſovereign Court, but by Advocation. 2. No Proceſs at t- 


Lands he is incloſing: And the Act of Parliament ordains, That in Lieu of th: 
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old Set were exauctorated by King William's Death, and the cxpiring of tte 
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[7,5 -ound, or the Value in Mony, that the Defender chooſe to have Mony; In | 
bich Caſe there will be no need tor producing the Purſuer's Right to his Lands. 
ut yet he is content to 8 his Charter and Segſin cam Proceſſuw, , . 
WE Thc Lords repelled the firſt dilatory Defence ſimpliciter, and repelled the 
cond, the Defender producing his Infeftment cum Proceſſu. And appointed 
3 5 * Earl. of Lauderdale, Juſtice-Clerk, Fountainhall, and Preſfounhall, or, any 
Jo of them to viſit and perambulate the Ground, and to take Trial of the 
Falue of what is ſought to be incloſed, and how it might be done with the 
aſt Inconveniency. to Lord David Hay, and what Compenſation ſhould be 
Niven to him in Land or Mony. 


= Stonebyres. ; 


N the Action at the Inſtance of Alexander Bertram of Nisbet, as Aſſigny to 
ga Bond of Proviſion of Eight thouſand Merks granted by the deceaſt James 
BW cir of Stonchyres, to Mary Weir his Daughter, againſt William Weir now of 
8 onebyres, as having accepted from the Granter his Father, a Diſpoſition of 
His Eſtate, with the Burden of Proviſions made or to be made in Favours of 
the younger Children, and poſſeſſed Twenty four Years by V 
Which Bond is of the ſame Date, or prior to the Diſpoſition. F 
== Aledged for the Defender. Abſolviture; becauſe the Bond was granted by 
ss Father in Lefo Agritadins, and he had raiſed Reduction on that Head 
hich he repeated. And his Acceptance of the Diſpoſition with the general 
ZBurden of Proviſions to younger Children, could only be civilly underſtood 


the Father could lawfully make, ſince he is not expreſly burdened with any grant- 
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a Lecto or in Articulo Mort is, which are as illegal as Obligements extorted; 


—_ . - - 5 3 4.3 421 '; i 
& wanting Writer's Name and Witneſſes. 


Defender by Virtue of his own Right qualified therewith, is not reduceable ex 
Eire Lecti; Eſpecially conſidering, T hat as it was in the Defender's Power to 
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harns, obſerved by my Lord Stair, and July 1666, Halybarton contra Haly- 


ET berton, obſerved by Dirletoun; And the Words, etiam in Articalo Mortis, are 


put ſometimes adjected in majorem Cautelam. 


"Zr Childrens N could not move the Parliament 1672 to allow Here- 


rs to burden their Eſtates on Deathbed with three or four Years Rent for 


ith ſuch a Burden, viz. That tho? the reſerved Faculty to burden might be 
en who coold afribe bis Polleſhonth.np other Firle, 
A cannot be effectual againſt the Heir, who can repudiate the Diſpoſition and 


rr Locum. And the Acceptance of the Diſpoſition with Poſſeſſion by Virtue 
bereof can be no Homologation of the Bond: Becauſe, Homologation 
never extended to what the Party did not know at that Time, J) 6 
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eember 12, 1665, Barns contra Tung: And ita eſt, That the Defender's 
. M 3 ith Accep- 
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D con of the Lords of Seſſion, &c. 1 706, 03 
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Pebruary 8, 1706. Alexander Bertram of Nisbet, againſt William Weir of 


irtue thereof; 


0 make him liable for ſuch Proviſions as were granted in Liege Pouſtie; which 8 


EX Replyed for the Purſuer. The Bond of Proviſion taking Place againſt the 


ecept or repudiate the Diſpoſition; fo moderate Proviſions to Children are 
ery favourable, and {lender Grounds of Homologation have been ſuſtained to 
= fer the Heir's Conſent, Tune 28, 1662, Dame Margaret Hay contra Seton of 


RX Deuphed for the Defender, That all the Favour of, and Neceſſity for young- 


* ; | n os : rb. l d bo” 
bat Effect; as tending to ſubvert the ancient Families of the Nation, There 
8 alſo a Difference betwixt a Father diſponing to his apparent Heir with the 
Burden of Debts to be contracted on Deathbed; and his diſponing to a Stranger, 


ter by a Service: Seing Nemo cavere poteſt, ne Leges in ſuo Teſtimento habe . 


661, Tailfer contra Maxton, Neither doth Homologation of an Article in 
Wit, homologate others of a different Nature, November 22, 1662, Prijnroſe 
Contra Day; Nor takes it Place where the Deed is aſcribable to other Cauſes; 
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04 A Journal of the Seſſion; containing 
1 | Acceptance of the Diſpoſition is aſcribable to a Deſign of poſſeſſing the Eſtate 
3 with the legal Burdens made in Liege ng 4 Which Method he could hardly Wl 
=. \ /omit: Seing he could not ſerve Heir to his Father who died not laſt veſt an4 
ſeaſed, For the Defender, when an Infant, was infeft upon the Diſpoſition by 
his Father before his Death: And he could not reduce an Infeftment in Favour; 

of himſelf who was alioqui ſucceſſurus. DE 5 
The Lords found the Defender's accepting and bruiking by, after his 
Majority, a Diſpoſition with the Burden and Reſervation of Proviſions made 
or to be made to the younger Children was a Homologation of the Bond 
purſued for, and excluded the Reaſon of Deathbed: Tho? it would not hinder Wn 
the Defender to found upon the Nullities of wanting Writer's Name and 
Witneſſes, or other Reaſons of Reduction ſuch as Force or Fear. And there. 
fore decerned againſt him as liable to pay. ONE „ ͤ 
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E Eodem die. Griſſel Ewart, againſf Mr. Andrew Ewart Miniſter at 
Vu'’Ipopdd e 
X AR. Andrew Ewart having granted Bond in the 1695, narrating that the 
| Sum of Gooo Merks provided in his Contract of Marriage with Meir; 
Canon the Purſuer's Mother for the Daughters of the Marriage failing Male 
Children, was not ſufficient, and therefore obliging himſelf and his Heirs 
ſecluding Executors, to make Payment of the Sum of 10000 Merks to the 
Daughter or Daughters of that Marriage in Caſe there ſhould be no Male 
Children to enjoy his Eſtate; and the Marriage having diſſolved by the Death Ra 
of the ſaid Mary Canon without any Male Children; NN Ewart the only 
PDaugliter purſued her Father for Payment of the oo Merks with Annualrent 
thereof ſince her Mother's Death  _ ne oo oe" 
Alledged for the Defender; That his Obligement contains no definite Term 
of Payment, nor any Claufe for Annualrent, but was only to take Effect in 
Caſe he wanting Heirs-male of the Marriage, ſhould give away his Eftate t 
| Other Heirs-male and ſo diſappoint the lineal Female Succeſſion which hath no 
yet exiſted ; nor can be known till his Deceaſe, _ - 
Replyed for the Purſuer. The true Meaning of the Bond was failing Sons «& 
the Marriage to pay 10000 Merks to the Daughters one or mo, which Caf 
exiſted fo ſoon as the Marriage diſſolved, the Diſſolution whereof muſt be t- 
Term of Payment. For had the Payment of the Sum been induſtriouſly delay'l x 


1 ** + - 
; N : OS. ; 
* - "TI "4 4 * 
% 4 , n 1 2 


"Sg 


1 


S 3 © = 4 «4 _—  * 5 Ry 


— 


to pay, or by reſerving his Liferent. 2. The Daughter had been very il | 
ſecured by the Bond, if 5 


44kͤ'4⁊2ꝛẽDZaZre bound, and the Father might make all his Eſtate moveable; 
— The Lords found the Sum payable preſently. 


Eodem die. Competition betwixt William Hamilton of Wiſhaw and the Cu- 
ditors of Cleland. _ Ty . 
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IN the Ranking of the Creditors of Cleland, William Hamilton of Wiſniv | 
craved Preference for the Sum of 721 ©. 1 ſh. 9 d. Sterling and ti. Wl 

' Annualrents on't reſting by Cleland as Collector of Supply for the Shire of | 
Lazerk to the Commiſſars of the Army, and aſſigned by them to him; upon 
theſe Grounds, 1. The Collector's Eſtate was really affected, and liable 1 
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„jon, 
1 uartering, at the Inſtance of the Fisk for his Intromiſſions with the Supply, 
P oudlick privileg d Debt, as well as the Eſtates of Heretors are liable for their 
cal Proportions : For the King's Cuſtoms was found preferable to. other 
editors, Jane 10, 1631, Peebles againſt Scor, and the Supply is no leſs pri- 
WE 1c2'd. And altho the Commiſſioners of the Shire, in Obedience to the Act 
WS Parliament name the Collector, he as well as theſe his Conſtituents is di- 


_ * 
= 


ey liable to the Fisk and its general Receivers. So the Eſtates of Lords of 


is found liable, and quartered upon for the whole Taxation impoſed upon 
cir Eretions or Juriſdictions, however {mall their Property was, and as 
Collectors had Relief from Vaſſals, Tackſmen of Teinds and others conform 
Wh their. particular Proportions. Several Acts of Parliament, and Conventi- 
= of Eſtates appoint quartering, and other real Diligence againſt the 
Follector for his Arete, particularly the Ac? of Convention 1678, or- 
ins Lee upon his Eſtate till he give up a Liſt of Deficients, conſe; 


e pay his Intromiſſions. And the 47 3. Par. 3. Ch. 2. provides, That the 
Follector, retaining in his own Hands any Part of the Supply longer than a 
onth after his Receipt thereof, ſhall be liable in Ten for each Hundred 
ound, and eo quartering or other Diligence beſide. 2. As the Fisk had 
eal and preferable Diligence againſt the Collector's Eſtate, the like is com 


A fignation from the general Receivers upon Payment made to them, For 


WF: as Cautioner and the Commiſſioners of the Shire are liberate; An 
the Privilege were perſonal to the Fisk, and not communicable to Aſſig- 


ay Perſon upon making his £9ue, and getting Diſcharge ; his Relief for 


wetent to Wiſbam, who is come in Place of the Fisk by a Diſcharge and 


dies, the Commiſſioners who are but Aſſignies themſelves, could not have it; 
ov if it can go to one Aſſigny, why not further to others by Tranſlation ? 
ea, by the known Cuſtom of the Treaſury and Exchequer, a Sheriff or 


bat is paid continues Debitum Fundi, as effectual to him as if he had re- 


eived an Aſſignation at the fitting of the Ægue. And the Privilege or real 
Duality of a Debt hath been often found tranſmitted by Aſſignation, Januar) 


665, Anderſon and Provar againſt the Town of Edinbargh, Jul) 28, 1665; 


Zi Rae contra Heretors of Clackmannan, And juſt! , feing Law gives the 
rivilege to the Debt, and not to the Perſons. 3. Wiſhaw is preferred by a 


iſpoſition to him from Cleland, for Payment and Relief of his Debts and 
Fautionries: Which Diſpoſition is {till valid as to the faid publick Debt, al- 


Peit reduced upon the late Act anent Bankrupts, in fo far as concerns this 
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f that Preference formerly given by Law. 4. Wiſbam ought at leaſt to be 
referred to the Rents and Duties that were in the Hands of the Tenants or 


hereby the voluntary Diſpoſition granted by Cleland was reduced, and the 


ion was a good Title to hinder Repetition as to bygone Rents preceedin 

be Reduction, which were bona Fide percepti by Wiſhaw, Since the Publick's 
ET ofcfion by a Party of Dragoons, and the Poſſeſſion, of the Factor put in 
upon Wiha's Application muſt be underſtood his Poſſeſſion, ſo long as his 
Title ſtood unreduced. And Wiſhaw deſerved this much at leaſt 22 the 
T n whoſe Negotium geſit in keeping the Lands from being laid waſte, 


N 55 5 
n 


n. 


Je 8 % I 
5 727 15 2 4 
wa,” - r * 
2 <1 
2 
5 N n 
* * 
. 
XY 
D * 
% It * $44 "7 
. 
Fries > lh , 
+. 5 7 5 , 
r N 
A (+ 
v4 1K 8 
7 22 8 
* — 5 
OS: 
ON = "(46 \ 4 


1 en the quartering Party upon the Faith of his Right by the Diſpo- 


Pebts and Cautionries. For the Diſpoſition as to the ſaid publick Debt is 
voluntary Preference of one Creditor to another, but in Effect a declaring 


For at the Time of pronouncing the Interloquitor, February 7, 1705, 


mitted Creditors admitted to a Share of the Eſtate. In regard the Diſpo-. 
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uently here where there are no Deficients, the quartering mult continue till 


e real Privilege and Quality muſt accompany the Debt where ever it goes; 
EW hich is kept up againſt Clelaud, notwithſtanding the Diſcharge aa + h 
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Party quartered cannot uplift a Sixpence of the Rent, or poind ſo much 28 3 
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96 MA Journal of the Seſſion; containing 
"=" edged for the other Creditors. The Clauſe in the Acts, about quarterin 
upon the Collector, infers no more a real Burden upon his Eſtate, than Lands 
purchaſed from Brewers are burdened in the Perſon of the ſingular Succeſlors, 


with the Reſts of Exciſe due by the Diſponers to the Publick as a Debitan 
Fandi ; For a Brewer is ſubje& to quartering for the Exciſe, but his He. 
retage is not really affected therewith; Nor Is the Ceſs a real Burden upon 
the Land-rent beyond each Heretor's Valuation. And therefore the parti. 
cular Quota of Ceſs impoſed on the Shire of Lanerk can only affect the Col. 
leRor's Eſtate in that Shire, according to the Proportion of his Valuation as 
an ordinary Heretor. And the other Executions of quartering againſt hin; 
are only perſonal Diligence. For the Acts not being expreſs as to the Col. 
lector's Lands, muſt be ſtrictly interpreted, according to the Rule #» ay. 
bio contra Fiſcum eſt reſpondendam ; Eſpecially where the Fisk is ſufficiently 
ſecured by a real Burden upon the whole Lands in the Shire fot their re. 
ſpective Proportions, the perſonal Obligement of the Collector and his Cay. 
tioners, and ſummar Execution againſt them. If the Lands of Collectors 
be liable, theſe of Tackſmen, Commiſſars of the Army, &. muſt run the 
ſame Fate; And their ſingular Succeſſors ſmart by the Bargain. Vea theſe 
might be made liable at their Author's Pleaſure by the cunning or malicious 
abſtracting of Diſcharges. The Faith of our Records would, ſignifie little 
to Purchaſers, who behov'd to be at the endleſs Trouble of expiſcating, if 
any of their Authors were Collectors or Tackſmen, and how their Accompts 
were cleared. As to the Alledgeance, That the Cuſtoms of imported Goods 
have been found real: That is only as to the Subject bought, which corre. 
ſponds only to Cleland's Quota as Heretor. But then again, whatever may 
be as to the petty Burdens of Moveables of ſmall Value, which may be difay 
pointed by clandeſtine Abſtractions, that is not to be extended to the ruin. 
ing the Security of heretable Rights, 2. What Wiſhaw might have obtainel 
if the Fisk had not got Payment upon any other Terms is not the Queſt; 
on, but only whether by Payment ſimply made to the Fisk the Privilege i 
extint : Which muſt be allowed for theſe Reaſons. Payment by whomſo. 
ever made extinguiſheth the Obligement, ſo as in the Roman Law, a particulit 
_. Conſtitution was found neceſſary to introduce the Beneficium cedendarun 

Actionum. Far leſs can the Creditor's Privilege paſs to the Cautioner mal 
ing Payment ſimply without ſecuring himſelf by a real Relief. Thus a 
Heretor's Hypotheck for a Year's Rent, after he diſcharged the Tenants, is 
not competent to an Appriſer without Infeftment or Poſſeſſion againſt Mer: 
chants who bought the Farm for the Price, July 29, 1675, E. Panmu 
contra Colliſon, And the Shire which was principally bound to the Publich 
bajng diſcharged upori Wiſhaw's paying eorum Nomine, the Privilege of th 
Debt is extinct, tho it ſelf may ſubſiſt as a private perſonal Debt quoad thel: 
bound in Relief to the Payer. 3. The Diſpoſition being made by a notour 
Bankrupt, and ſo abſolutely null by the Act of Parliament 1696, doth not 
alter the Caſe. For it was found, betwixt Baillie Man and Baillie Reid Creditors 
„f Wales in Dundee, That the Receiver of ſuch a Diſpoſition of Moveables 
Could not by Virtue thereof come in pari Paſſu with other Creditors doing 
Diligerice poſterior to the Diſpoſition and Poſſeſſion thereon, which was found 
to operate nothing. 4. Viſbam can have no Pretence to the Rents preceeding the 
falling of his Diſpoſtion : Becauſe, that was a legal nothing; A Diſpoſition 
by a Bankrupt in the Terms of the new Statute being ſimply void and nul 
ab Initio, that it could not ſubſiſt as a Security. Nor is the Dragoons or 
Factor's Poſſeſſion to be eſteemed Miſbam's Poſſeſſion : For. quartering is Mi- 
litary Compulſion, and no Title of Poſſeſſion of the Rents of Lands. The 
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Hen chicken for Fayment of the Ceſs; All they can do is to uplift for oY 


1 : | a Pos RIA : v +0 5 1 * ; . % 
q — h 1 1 ** — | x a ww $..4 c L : L 
A 8 — * 4 4 P , | 
„ x ; ' * 05 I | A . ; 4 — — 4 
— RS — * 5 * 3 * D 175 5 i "© N ! Hp iy 4 ; ' We 4 * 1 13 a 5 8285 
— a * - 4 . f f Lot 5 7 * . \ ; * 1 4 by % : « * 
5 — F 4 | | . Y 
8 , " * 1 "a k or © = * * 0 3 / * * 
: . — 4 2 * ® S «i * * 
Min Lords Of Oeſſion, &c. 'Þ 1 
—_ - , ; . 5 : a | 9 | @ * e | 
"Ev . 4 * FR * ny q 6 2 8 * 9 * V - 
9 | p * » 7 i of * * * 0 S R 8 5 
\ ' , ke % 4 ” . 4 „ : , , * 4 4 
* i — —— a - 2 2 % 
4 * : 1 : 
* 
% 


oa Locality. at the eſtabliſhed Rate of ſo much per Diem. Beſides, the ' 
8 Party. could not quarter after the Debt was extinguiſhed by Wiſhaw's taking _— 
== Diſcharge from the Publick ; And. there was a Lear's Interruption betwixt " = 
be quartering and the Factor's Poſſeſſion. * As to the Factor's Poſſeſſion, it En 
as alike to all Creditors ; For the Factory bears expreſly to be granted for 

he Behoof of ſuch as ſhould be preferred in the Ranking. And Wiſhaw be- 

a Cautioner for his Son in Law can have no Conſideration for his relieving 

Jie Lands of quartering: Becauſe, qui proprium Negotium geſſit non repetit. 
or can an Adjudger get from a Co-adjudger within Year and Day the Ex- 
ence of changing the Holding from Simple to Taxward, February 20, 1683. 
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= Any Action competent to the Commiſſars for the Ceſs againſt the Collector ( 4 
ss preſcribed, by the elapſing of Three Years ſince the fame fell due before 1 
ee Aſſignation in Favours of Viſhaw. Fo %%% £7 9 ola ergo. 1 
Aſetred for Miſbaw. The Triennial Preſcription is only in Favours of 
eeretors, and cannot be ſtretched to exeem Collectors who are liable by Law, 

ad by Bond and Caution given to the Publick. 2. The Preſcription was | 
cerrupted by Cleland's Diſpoſition, and Decreets againſt him. 15 
_ Repled for the other Creditors. Tho the perſonal Obligement of Collectors 


ad their Cautioners may endure till the long Preſcription, the privilegiata 
=D /iatio et Condictio ex Lege expires after Three Years. 2. The Diſpoſition 
Would be no Interruption of the Three Years Preſcription, becauſe the Act 
or, allows only of Interruption by Horning and Denunciation. 
== The Lords found the Diſpoſition granted by Cleland to Wiſhaw, and other 
rſons therein-named null ab Initio, both as to the Preference thereby given 
r the Sum due by Cleland, as Collector of the Shire to the Commiſſars of 
e Army, and as to the other Debts therein- contained. And therefore found, 
bat Wiſbam and the other Creditors in that Diſpoſition had no Right there- 
== to the bygone Rents of the Eſtate preceeding the Interloquitor, February 
_ nds e 


February 13, 1706. Gavin Plummer contra Archibald Houſtoun. = 


REA Rchibald Houſtoun being charged at the Inſtance of Gavin Plummer, 

ſor Fayment of an accepted Bill drawn upon him by his Brother Mr. 

es, payable to the Charger; He ſuſpended upon this Reaſon, That he 

cred to prove by the Charger's Oath, that the Bill was granted in Payment 

che Fourth Part of a Ship fold by him to the Drawer, which Sale is not 

ade effectual by Reaſon of prior Bottomries affecting the Ship, and therefore. 

Charger cannot ſeek Payment of the Bil. 

be Lords thought the allowing to prove the Exception of Cauſa data non 

, againſt a Stranger or third Party to whom a Bill is indorſed, might . 
oe a Stop to the neceſſary Courſe of Bills. But the Queſtion here being "a 
wit the firſt Creditor in the Bill and the Accepter, they found it rele- 1 
nt for the Suſpender to prove the*Cauſe on't by the Charger's Oath': And 


* 
7 


acknowledging that it was granted for the Vendition of the Fourth Part 5 


n Ship; allowed the Suſpender to prove he was debarred by preſerable 
bes affecting the-fame. r . 
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ſquire Hill her Huthand; azainſt Murray 


\ gt ſponed his Eſtate to 
unipace his Brother in Law, upon his giving a Back“ 
* payable to the Diſponer and the 


Heirs 


* 


% 


| 'Relid of the ſaid Archibald Douglaſs and Eſquire Hill her Husband, purſue 43 | 


of Spot to be only in Security of 40000 Þ. and that he ſhould impure ty 


Nullity and Incompatibility after Litiſconteſtation upon the Exception of Ff 
hood that is omninm ultima. | 69g 3 


Exception of a manifeſt Nullity ariſing from the Writ it ſelf, and inſtant 
Probation led, clear Nullities inſtantly verified are allowed to be propou 
at adviſing. All Forms of Procedure are but deſigned to ſerve Juſtice ; au 
no material Prejudice can be alledged againſt the admitting of Exception 
inſtantly verified. 2. Falſhood was not here objected by Way of Exceptioſ 
in without Prejudice to the Exceptions and Defences competent to the Puff 
it was Murray of Spot who raiſed the Improbation, and never inſiſted therei . 
Eſtate, to whom it is intire to object ſuch obvious and pregnant Nullities ov 
common Debtor thought fit to attack it firſt by an Improbation. Yea lateh 
In a Caſe of Falſhood inſiſted in betwixt Drummelæier and Wallace, Witneſs 
were true and formal; Yet Archibald Douglaſs's receiving Payment of 4 
nualrents, conform to the firſt Back- bond long after the granting of the f. 
2 . 
with the firſt. For by the firſt Back- bond William Murray is Propricta, We 
and Archibald Douglaſs only a Creditor ; Whereas by the ſecond the latte 
Proprietar, and the former ſimply Creditor.  — = 


it muſt be ſo as to Nullities, which have no greater Privilege than oth! 


| Topick in Matters of ' Truſt; abi aliud Agitur, aliud fimulate concipitur, 5 


3. 


, o 


Journal of the Seſſion; containing 
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Heirs of his Body, and failing theſe to be null, and in all Events affecei WM 
with the Warrandice of the Diſpoſition : In the Year 1699, Helenor Daaſa 
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a Declarator of Truft and Extinction of the ſaid Diſpoſition upon a Back. bon 28 
they had Right to, granted by the ſaid William Murray to the ſaid Archiba 
Doaglaſs, dated 28 of Augaſt 1671, acknowledging his Right to the Eſtat 1 


Rents exceeding the Annualrent in Payment of the principal Sum. Willa 5 


Murray raiſed Improbation of this Back- bond as falſe and forged, and obli 
ed the Purſuers to abide by. And when they inſiſted in their Declarata 
It was alleged for Spot and his Creditors, That the Back- bond purſued did gu 
only ly under the violent Preſumptions of Falſhood, but was null, and h 
compatible with the former Back- bond, of the ſame Date with the Diſpoſt ll 
on, owned and acknowledged by Archibald Douglaſs's granting Diſcharę 
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of Annualrent conform thereto during his Lifetime, who lived long after th 1 
Date of the pretended ſecond Back- bond. OW 7 8 IVE 5 
Alledged for the Parſuers. Tis not competent to offer other Objections oi 


Anſwered for the Defenders. Tho Exceptio Falſi eſt ultima hath paſt into 
Rule for preventing confuſed and ſuperfluous Debate, and that an Excepi 
on ſo grievous and troubleſom to the Party to whom it is made, might «MA 
be alledged at Random: Yet that cannot be fo interpreted, as to exclude i 


verified. Since ordinarily after Litiſconteſtation upon any Defence, uM 


po R 


— 


but by Way of Action of Improbation, in which Caſe it might be inſiſt 5 


ſuer, againſt the other Parties Declarator when inſiſted in by them. Beſic 
and his Creditors are now defending their Rights and Diligences upon i 


Incompatibilities againſt the pretended Back-bond, notwithſtanding that thei I 
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having acknowledged their Subſcription, but that they ſaw not the Party ſdb 
ſcribe, the Writ was found null, tho not falſe. 3. Eſto the laſt Back- boni _ 
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, renders the ſecond Back- bond null and ineffectual as incompatib: 


Replhed for the Parſuers. If Exceptio Falſi be ultima as to other Exceptions 


Exceptions, and rather ſhould be leſs privileged cauſe they are obvious, 
and a Perſan paſſing them over and entring in Litiſconteſtation, homologat® 
the Writ. But granting that Nullities were receivable after proponing 0 
Falſhood ; Incompatibility is no Nullity. 2. There is no Incompetibility in 
the Matter, for in Eaws and Contracts poſteriora deragant_prioribus, and the 
ſecond Back- bond regulates the firſt. 3. Incompatibility is a \dangeroÞ 
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=O Deciſions of the Lords of Gſſion, &c. 1706. 99 


WE. Conveyances pleaſe and ſucceed beſt, that are in Appearance moſt 


contradictory and myſterious. ? „ 
WE The Lords found the Objection of Nullity and Incompatibility receivable, 
otwithſtanding of the ObjeQtion of Falſhood ; and found the two Back. bonds 
oo be incompatible : And that the receiving of Payments conform to the firſt 
ond after the Date of the ſecond, renders the ſecond null as incompatible 
5 N ith the firſt. | 


_ WW * 5 f 3 f | ® 
rodem Die. The Dutcheſs of Hamiltoun, gainſt Daniel Campbell Collector 


at Portglaſgow. 


o 


N the Action mentioned ſupra, January 18, 1706, at the Inſtance of Daniel 
8 Campbell Collector at Portglaſgom, againſt Sir Alexander Anſtruther; The 
WT ords having found, That Mr. Campbells Letter did not impower Sir Alex. 
BE to enter into a Minute of Sale with the Dutcheſs ; Compearance was 
nade for her Grace, who claimed the Benefit of the Clauſe in her Favours 
Wn the ſaid Letter, viz. That ſhe might have the Bargain upon ſuch a reaſon- 
Eble Conſideration as the Lords ſhould modifie. tp. Set 
= Anſwered for Daniel Campbell. The Clauſe in his Letter imports no Con- 
eeſſion or Ground of Claim in Favours of her Grace, but only Verba officioja, 
fair Compliment at moſt, or Velleity to treat with her if ſhe were deſirous; 
WW hich obliged him to nothing, far leſs to diſpone an heretable Right without 
ay Treaty or Agreement, at the Lords Arbitriment. For the Letter was 
ot writ to the Dutcheſs, nor is it found to liberate Sir Alexander to whom 
was directed. And her Grace not being bound to Mr. Campbell to ac- 
eept of the Bargain; Tis inconceivable why he ſhould be obliged to let her 
WE have it. And her now declaring her Acceptance ſignifies nothing: For if 
ird Parties ſhould be allowed to catch at Words paſſingly ſpoke betwixt 
erbers, all common Converſe would be dangerous and inſnaring. Vea, a 
WT crier declaring that the Writer was not to paſs from a certain verbal 
ocmmuning, was not found obligatory to cut off Locum Penitentiæ, January 
bY Rephel for the Datcheſs. Letters are as obligatory as other Writs, to juſti- 
the Receiver as to any Thing that follows in Conſequence thereof; January 
=, 1677, E. of Argyle againſt L. of Minaughioun. As for the Deciſion 1663, 
concerns not the Caſe in Hand; for there Bromn's Letter did only expreſs 
s Reſolution to adhere to a verbal Communing, which could not deprive 
nm of his Locus Penitentiæ, ſeing the Bargain was to have been perfected in 
it: Whereas no Man will fay but Mr. Campbell might paſs from a per- 
ed Minute by a Line under his Hand in Favours of a third Party. It 
ters not the Caſe, that the Letter is directed to Sir Alexander, and not to 
ee Dutcheſs ; for a Clauſe in a Writ conceived in Favours of an abſent 
id Party, is as much their Right as if they were preſent. And Mr, 
„ pbells Letter doth not appear to have been fo overly writ as he now 
pretends ; ſeing he is careful that his yielding the Bargain to her Grace 

Would not be for nothing, but for a Conſideration, which implies ſomething 
more Caution and Deliberation than his new Gloſs will admit of. 
be Lords found Daniel Campbel”s Letter did not oblige him to let the 
WPutcheſs have the Bargain. 4 2 — 


eeery 14, 1706. Earl of Leven, Sainſt James Durham of Largo, and 
= James Nicolſon of Trabrown O10 Ns 
_ N the Competition of the Creditors of James Toung of Kjyrktoun, Dur- 
aof Lago, and Janes Nicolſon of Trabropn, having founded on two 
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lafubitions, That 1. No Reſpect could be had to the Inhibition 1667, in 


eld in the Execution, than by their Names with the Quality of within de. 
ſigned, altho the Execution be a Paper apart: which is contrary to the Ad 


cerned in the Inhibition; and did not ſufficiently certiorate the Liege, 


implies open Proclamation : And Three Oyeſſes import a loud Proclamation . 
and Intimarion to all Perſons with an audible Voice. 3. In the Execution x 
of the Inhibition 1668, the Lieges being inhibited and diſcharged in Man, 


ſpecified, &c. The fame are ſufficiently formal according to the Cuſtom o 


Execution relative to the Letters bearing all the prohibitory Clauſes, and 


for another. 


' Proceſs : And Citation is a, Formality ſo eſſential in a Decreet, as the ve ai 


be ſupplied. So in a Caſe” betwix 


22 


—ͤ— A. 


Inhibitions, one in the Year 1667, and the other in the 1668, for ſupport. 
ing the Preference of their Rights: The Earl of Leven objeQed againſt theſe 


Regard neither the Inhibiter nor the Perſon inhibited are otherways mention. 


of Parliament 1672, and might refer to all of the ſame Name tho not con. 


whom they are diſcharged to bargain with. 2. The Execution at the 


| Market-croſs wants the Words open Proclamation, and bears only Three 


Oyeſſes, open and publick reading; which is a Nullity : For Three Oyeſſes 
might be muttered, and open and publick reading ſignifies no more than 
it was read at the Market-croſs, which might have been quietly done. ), 
The Inhibition 1668, is null, becauſe the Execution thereof, tho upon 2 


ſeparate Paper inhibites only the Lieges in manner within-written, witlout MA 


ſpecifying what they are inhibited to do. ; ; EY 
Anſwered for Largo. There was no Law or Cuſtom at the Time requiring 


the Raiſer of the Inhibition, and the Perſon againſt whom it was raiſed 6 


be ſpecially deſigned. It matters not that the Execution is not upon the 


Back of che Letters; Seing it is duly regiſtred therewith, and the Act of 


£0 
OA 
"3 
. * 
3 5 


Parliament 1572, requiring the ſpecial Deſignation of Purſuer and Defender 


8 
s . 
of . 


in ordinary Summaontes, extends not to Inhibitions. Becauſe, the Execut. 
ons of theſe being regiſtrate with the Letters, the Lieges cannot be impoſedi 


. 


upon by ſhuffling in one in Place of another. 2. Open and publick readig 


ner within- written, to the Effect and for the Reaſons and Cauſes within“? 


that Time. And the Lieges are ſufficiently certiorated by the Meſſengen 


8 


a Copy of the Letters affixt to the Croſs, and inſert in the Regiſter, ? 
ſides, not only Executions of Inhibitions and Charges of Horning are ths RE 
relative to the Letters, as the Warrant, which are regiſtred : But alſo the Ex: KK 
cutions of all other Summonſes not in Uſe to be regiſtred are ſo conceive . 

The Lords having after Trial found the Stile of many Executions of Ih. 
bition about the Time of theſe quarrelled to run in the ſame Strain ; Th 
repelled the Nullities, and ſuſtained the Inhibitions : Becauſe, the ſuſtainig E's 
ſuch Grounds of Nullity might open a Door to queſtion many Diligence, 
and the Regiſtration aſcertained the Parties, fo as one could not be miſtabu YG: 


EEE th: 


* 


© Y 


3 
# 


Eodem Die. Andrew Ker /f Moriſtoun, againſt Thomas Calderwood i» 
_ Dalkeith, 4d John Hamilton of Elderſhaw. 3 1 


N the Ranking of the Creditors of Eccles, It was alledged for Moriſout, * 

That Thomas Calderwood and Elderſpam's Adjudications were null, * WW 
proceeding upon Decreets Cagnitionis Cauſa that were null, Becauſe, 1. They 
pronunced by the Commiſſar of Lauder, who was not competent to judge 
in the Conſtitution of Debts againſt Repreſentatives exceeding Poult) N 
Pounds. 2. They bear not the apparent Heir to have been cited in the 


Omiſſion to mention the giving thereof, tho truly given, is a Nullity intriſ, 
ſick not ſuppliable; more than any, Solemnity forgot out of a Seaſin coul 
Druid French and Mr. David Dew! 

-» . 1) ts. 2 Sos 3 Decreet 
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8 ann found null for not bearing Production of the Bond libelled on; 
a ſecond Extract thereof found null in Reſpect it did not mention the 
WD dution of the Letters of general Charge to enter Heir: And theſe Nullities 


£ 57 ot ſuppliable, albeit the Bond and general Charge were actually produ- 
8 4 q Anſwered for Calderwood and Elderſhaw. It were hard to overturn Decreets 
Cognition obtained before Commiſſars upon the Head of Incompetency: 
eiag many Diligences and Securities of the N ation are founded on ſuch De- 
reets. Beſides, the Commiſſars Juriſdiction here was prorogated by a Pro- 
Lurator coinpearing and producing a Renunciation for the Defender, and 
= pr oteſting to be aſſoilzied: For primus Actus Judicii eſt Judicis Declinatorius. 
e. It is preſumed that the apparent Heir was legally cited from his Compear- 
nce by a Procurator producing a Renunciation, and proponing no ſuch dilatory 
BZDefence. Yea the Decreet mentioning that the Commiſſars having conſidered 
he Libel, Bonds produced, general Charge to enter Heir, with the Execu- 
ions thereof, cc. The Word Executions muſt relate to the Libel as well 
co the general Charge: Seing there is but one Execution of the general 
Tbarge. e ee e e 3 . : 
= Replyed for Moriſtoun. The Production of a Renunciation by a Procurator 
© officiouſly compearing for the apparent Heir, is of no Moment: Seing the Re- 
= aunciation produced is but an Extract of a general Renunciation put in the 
WERegiſter by the apparent Heir, and probably taken out by the Purſuer, and 
produced by a Procurator imployed by him. For the apparent Heir's Com- 
Pearance could not be inferred from a Procurator without a ſpecial Mandat, or 
= principal Renunciation © | 3 
= Duplyed. As the Procurator's:Compearance was profitable for the Defender, 
in exeeming him from the paſſive Titles; ſo the Production of the Renunci- 
tion was a ſufficient Mandat. For what is more uſual than to ſee Heirs re- 
uſing to enter, regiſtrate a general Renunciation and give Extracts thereof 
hen required for avoiding the Multiplicity of writing and ſubſcribing Re- 
Dunciations, „„ : 12 e 
The Lords thought this a quite different Caſe from that betwixt Dewar and 
French; and therefore repelled the Objections, and ſuſtained the Decreets of 
djudication & Cognitionis Canſa. 44) 8 „ 


* * 


Eodem Die. ACT of SEDERUNT anent the Sn 5. .! 


HE Lords of Council and Seſſion underſtanding that the Wax commonly 
7 uſed at the Signet, is ſo bad, that it is altogether unfit to receive the 
impreſſion or Stamp of the Signet, and that ſometimes the making any Im- . =. 
reſſion or Stamp upon the Wax is neglected, which may give the Occafion . 
o great Inconveniencies and Abuſes: Therefore the Lords do Appoint and i 2 
ordain the Keepers of the Signet, and their Deputes for the Time, to be care. 
ul, that good and ſufficient Wax, moſt fit to receive the Impreſſion be provided,. 
ad chat there be no Neglect in Time coming of ſtamping the Signet upon the 
Nax; And that for preſerving of the ſaid Impreſſion, there be a Ring of Paper 
von the faid Wax, fo. large as to receive the Impreſſion within; and Ap- 
point Intimation of this Act to be made to the ſaid Keepers, and the ſame to 
| be recorded in their Books, and that they be careful to intimate the ſame to 
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5h nA) becauſe, Nemo alitur de præterito, and the Expence of bygone Aliment 
is alre 


fants are not to be taken from the Mother during her Widowity, if ſhe off: | 
to keep them gratis; yet the Grandfather may exclude her from ſeeking Al Bm 
ment for them, by accepting them into his Houſe. i 


in Caſe the Price were repayed betwixt and a preciſe Term, which was ſo far 
from being performed, That ten Years thereafter James Young purſued the Pro- 
voſt for a {mall Remainder of the Price, and for a Jacobus which he alledg** 


— 


of a poſthumus Child, and his Aliment ſince he was born, and for the Aliment 35 
of another Child ſince her Husband's Deceaſe, and their Aliment in Time com. 3 
ing: It was alledged for the Defender, That no Allowance could be given for 


ady born; Nor any Modification of Aliment for the future, ſince he w 
content to take his Grand- children home to his own Houſe, and to keep then 
with his own Children till they were in Caſe to do for themſelves. 4 

| Replyed for the Purſuer. That Law gives the Cuſtody of Children to the 
Mother from the Pteſumption of her tender Care and Affection, except in th; 
Caſe of a ſecond Marriage, or when ſhe is to ſucceed to the Children. Ang 
tho? by the civil Law the Office of Tutory was competent to the neareſt 


Agnat ; the Pupil's Education was committed to him, whoex Affection Wi 


. 


Conditioneque Perſonæ magis idoneus judicatur, L. 2. ff. abi Pupillus educari 5 


debet; but never to Perſons ſuſpected. Therefore the Purſuer's Indifference 3 


for the poor Infants, and Unkindneſs to their Parents, is good Ground to ex: "28 


clude him from the Cuſtody of 'em, and ro oblige him to aliment them with | ; 
the Mother, according to his Ability. TR =p = 
Daplyed for the Defender. If the Children had a Stock and Means of thei: 


own, and the Conteſt were only about the Cuſtody of them, the Purſuc: ME 


might have ſome Pretence ; but when ſhe craves the Grandfather to in. 
tertain them out of his own Fortune, he ſhould be preferred. It's the ſtrang. 
eſt Confidence to pretend to force a Grandfather to give the Purſuer an Aliment 


to Children begot in his Son's Marriage with her, of which he was neve | 


adviſed. The Citations from the civil Law are not to the Purpoſe. For 10 
Man denies that the Relict living in Widowity virtuouſly, is often preferred u 


the keeping of her own Children before the neareſt of Kin, Tutor in Law, «| 
Tutor dative: But the Queſtion here is, where, and by whom, Children tha, 


have nothing of their own ſhould be alimented. As to the malicious Inſin 


ation that the Defender and his Wife are Perſons ſuſpected to have no got, 


Deſigns againſt the Infants, he takes no Notice thereof, being confident Rp 
it would have no Impreſſion upon, or Credit with any Man that know Rm 


The Lords found the Purſuer muſt have Allowance for the Expence of h« 


lying in Childbirth, and for the Maintenance of her two Children, fince be 


Husband's Death, and remitted the Modification to the Ordinary: But refu -, 
ed to modify any Aliment for the Children in Time coming, in Reſpect th: 
Defender was willing to take them Home to his own Family. For tho? I: | 


Eodem Die, Griffil Young and her Husband againſt Adam and Willian 
Craicks, Sons to William Craicks late Provoſt of Dumfries. 


IN the Proceſs at the Inſtance of Griſil Young and her Husband againſt Pro- 


volt Craicks Sons, for redeeming a Houſe and ſome Acres of Land in Dum 
fries, diſponed by James Young of Broomridge her Father to the Defends!s 
Father in the Year 1675, upon this Ground, That he ſtood obliged by a Back- 
bond to rediſpone to the Diſponer, upon his repaying the Price. 

Alledged for the Defenders. That their Father's Back-bond was conditional 


was promiſed to his Wife at making the Bargain: and thereby had paſt 1 
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be Reverſion, which is ſtricti Juris, 2. William Craic of Duchrae one of the = 
ocſenders being ignorant of any ſuch Back bond, had accepted of a Diſpoſi- - mn 


on to the Houſe and Acres from his Father, and boyz Fide fold them to a third 
WP arty : 80 that it is not in his Power now to rediſpone; and the Purſuer =_—_ 
an only claim Damage and Intereſt Loco Facti impreſtabilis. 3 Cl 
Replyed for the Purſuer. That even temporary Reverſions of heretable Rights 

ay be purſued at any Time before a Declarator of Extinction, tho? conceived 
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1 Way of Lrritancy, if not claimed within a certain Time. The Reverſer is 


in allowed to purge before Decreet; And even after a Decreet of Declarator 1 
f the Irritancy, the Lords are in Uſe to ſuperſede Extract for a Time, with- 
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in which the Redemption may be made. Yea, Lands were allowed to be re- 


, Heemed after elapſing of the Term in the Back-bond : Altho? it bore, That 
be Reverſion ſhould be void and null without Declarator, if the Money was 
ot payed within the Time prefixd; July 8, 1636, Cleghorn contra Fer- 


WE for, February 1, 1677, Earl of Tullibardin contra Murray of Auchtertyre; 
uch Renunciations of the Benefit of Redemption being condemned and re- 
yrobate in Law as odious, uſurious and oppreſſive, of the Nature of Pacta Legis 
Lommiſſoriæ. For who would ſeek ſuch a Back-bond, if the Lands diſponed 
verre not better than the Price paid: And if better, why ſhould an indigent 
perſon be ſo taken Advantage of; when the other has no Loſs by getting his 
Mony? 2. A Proceſs for the Remainder of the Price was conſiſtent with 
hne Bond of Reverſion, becauſe the Diſpoſition and Back- bond bore the Re- 
eeipt of the whole Price, which might have been loſt if not purſued while 
Pprovoſt Craick lived. And it is uſual enough at the granting of redeemable 
gs well as irredeemable Rights, to promiſe ſome Compliment or Gratification 
co a Wife or other Perſons for their interpoſing to help to make the Bar- 


* Daplyed for the Defenders. The Reverſion of this Back- bond is not Pactam 

egi Commiſſorie, which our Law allows to be purged at any Time before. 
peclarator: But an Obligement to pals from a Sale tor a competent adequate 

rice; which is only effeQual if purſued within the limited Time, January 

. 1679, Beatſon contra Harrowver. © 

RE Triplyed for the Parſuers. The obtruded Deciſion betwixt Beat ſon and Har- 

Forer doth not meet: For there a Perſon having Right from G. Bane by Pro- 

res, purſued the Redemption contrary to the Terms of the Reverſion which _ 
The Lords found the Lands ſtill redeemable in Reſpect of the Back- bond, 1 
+ ; notwithſtanding that the Time prefix'd for the Redemption was long elap- „ 


odem Die. Alexander Duncan of Strathmartin, againſt John Scrimzeour of 
I Intoun of Strathmartin having granted Bond for 600 Merks to Willian: 
. | Nicol Hammerman in Lundie docket thus; I have ſubſcribed thir 
SP reſents, written by George Henderſon at Auchterhouſe this Eleventh Day o 


oVecember 1685 Tears, before thir Witneſſes, Abraham Nicol Hammerman 10 
WAuchterhouſe, Patrick Henderſon eldeſt lawful Son to the ſaid George Hender- 
= 4 Jon Writer hereof, and the ſaid George Henderſon :. Alexander Duncan purſued 
1 Reduction thereof againſt John Scrimæeour upon this Ground, That the Bond 
null as wanting the Writer's Deſignation; and one of the Witneſſes is only 
eſigned, Patrick being deſigned by his Father who is not age. 4 
6-1 Alleged for the Defender, Theſe Words, A: Auchterhouſe are rather to be , — 
etocd as the Defignation of the Writer, than of the Place of ſubſcribing : 9 
3 Seing 
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to be made t Actus potius valeat, quam pereat. Unleſs we ſay that'a Countr 
Clerk did think it a Piece of Eloquence to exptels. the Place of Subſcri 
and his own Deſignation in one Word. 2. Patrick Henderſon is deſigned eldeſt 
lawful Son to George Henderſon the Writer, and the. ſaid; George 1s defigned 
Father to Patrick ; and both the Hender/ons lived at Auchterhouſeg 


the Place of ſubſcribing; becauſe, the Bond bears to be written by George 
ſtit. Lib. 4. Tit. 42. F. 19. as the proper Mean to convel a falſe Writ by pro. 


ing deſigned James Meulloch Inſerter of the Witneſſes Names; the Writ was 
found null for Want of a ſufficient Deſignation ; altho? the Perſon might be 
a more eaſily known and diſtinguiſhed than by theſe Words, at ſuch a 
5 . 8 7g 5 


Eodem Die. The Ladies of Caldwel elder and youger, and John Fairly Hu 55 


1690, per Modum Juſtitiæ; The young Lady Caldwel as Heir and Executot Wi 
to her Father, and the old Lady for her Liferent Right and Intereſt, purſued BW 
Sir Thomas Dalziel of Binns, Grandchild to the Donatar, as having accepted 1 


during the Forfeiture. 
is, they muſt either be ſuch as were conſtitute againſt the Defunct in his own 
Lifetime, or againſt his Heir. 2. The Defender's Acceptation of a Diſpoſition 


of his Deceaſe, cannot make him liable for this Debt, which did not then exif}, 
nor at the Time of the Acceptance of the Diſpoſition was thought to be a Debt: 


| Not be liable in Repetition of Bygones intrometted with by ſuch a colourabl: 


Sovereign's Gift thereof: Seing Poſſeſſor bona Fide facit Fructus conſumptos ſus. 
4. The ſpecial Act reſcinding Ca/awePs Forfeiture, does not bear an Exception 


_ - reſtored, but upon the Condition of their obtaining ſpecial Acts. Now the 
Purſuers ſpecial AR is null, as falling under the AQ Salvo. 88 j 
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Seing the not mentioning of the Place is no Nullity; and Interpretation is 64 


iption 


Anſwered for the Purſuer. The Writer cannot be underſtood as deſigned by 


Henderſon at, and not in Auchterhouſe. And then the Mention of the Place of 
ſubſcribing is eſſential to a Writ, and reckoned inter Subſtentialia ; © Stair, In. 


ving alibi. 2. A Witneſs in a Bond granted by Mr. James Carnegie as Princi- 
pal, and the Earl of Soathesk as Cautioner to two of the Clerks of Seſſion, be. 


Moan 


The Lords found the Deſignation ſufficient, and repelled the Nullity. | 


f 


band to the oung Lady for his Intereſt, againſt Sir Thomas Dalziel of Binns. 
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R deceaſt Williem Muir of Caldwtt, having been forfeited in the Year 
1 1667, and his Forfeiture thereafter gifted to the deceaſt General Dal iel, 
and reſcinded both by the general Act Reſciſſory, and a ſpecial Act in the Year 


a Diſpoſition from him, with the Burden of all his Debts contracted, or to be 
contracted, as if he were his Heir, for Payment of the Rents of the-Eſtate of "Ip 
Caldwel, intrometted with by the ſaid Donatar, or his gratuitous Aſignics Wl 
Aledged for the Defender. That eſto he were liable to all his Grandfather 
Debts, they muſt be Debts of the Defunct before they can affect him. That 


with the Burden of all Debts that ſhould be owing by the General the Time 


Et Actus agentium non operantur ultra eorum Intentionem. 3. The Defender can- 43 
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Title as the Act of Parliament 1669, ratifying Caldwel's Forfeiture, with the 


from the* Act Salvo paſt in that fame Seſſion of Parliament, which excepts 
only ſuch AQs, as by an expreſs Clauſe therein are excepted from the Act Salvo. 
So that Caldwel is only reſtored by the general Act which appoints not Repe- 
tition of Rents intrometted with before the 1688, ſimply to Perſons thereby 
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Replyed for be Purſuer. The Defender having taken upon bim the Burden 
E Debts. muſt defend againſt their Conſtitution, or ſuccumb without any Ne- 


ty upon the Purſuer to call the General's Heir: More than a Creditor would 


obliged to call Executors before he could | purſue for a moveable Debt. 

| This was truly a Debt the Time of the General's Death, tho' then peri non 
Wccrar, cauſe of the Forfeiture, in ſo far as the ſame had its Riſe from the Ge- 
W-:11%s Intromiſſions without a juſtifiable Title, and affects retro. That the Ge- 
ral and the Defender never dream'd this Debt would have been effectual 
iinſt them, is a frivolous Alledgeance : For what is more ordinary, than to fee 


WDcbtors and Heirs ſurprized with Debts they little thought of > 3. To pretend 


cColourable Title and Poſſeſſion bona Fide of a Forfeiture reſcinded funditus per 
aum Juſtitiæ, is contrary to, and would defeat the Deſign of the Law: For 
ea no Repetition of Bygones preceeding the Act reſciſſory could be obtained. 
eades, Forfeitures in the Perſon of Donatars are at beſt but odious, and he 
vo intromets by Virtue. of a Gift of Forfeiture ſubjects himſelf to all the 
ds and Repetition, and can never pretend to a Titulys coloratus, or bona 
=: Which alſo holds in many other Caſes of the Law, where Reductions are 
cerned 4b Initio. 4. The ſpecial AQ, reſtoring the Repreſentatives of the Laird 
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bar Perſons; Whereas the ſpecial Act in Favours of Caldwel is plainly ſtatu- 
ry, reſcinding the Act of Parliament 1669, and all Procefles of Forfeiture 
orc the Juſtice Court in Abſence, as contrary to the Act go. Parl. 11, Fa. 6. 
oe general Act reſcinding Fines and Forfeitures is expreſly excepted from the 


BS S2lvo, is allo expreſly excepted as a Part of the general Act. 5 


andfather, with the Burden of all his Debts, was liable to the Debt his Grand- 


e Ac Saluo; And if there had been Neceſſity for any ſuch Exception, it was 


las coloratus was repelled, as incompetent againſt a Reſtitution per Moduni 
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ocdagainſt the Grandfather's Heir of Line. 


be other Creditors of George Dundas. 


me Competition betwixt Alexander Stewart of Torrence, and alter Stewart 


i 4 June 1705, having found Pardovar's Adjudication of an heretable Bond 


: Wanted by I alter Carntval of Bonberd, to George Dundas Merchant in Leith, 


Wc ifrable to Torrence's Arreſtment thereof; in Reſpe& the Citation in the Ad- 
_ Idication Was prior to the Arreſtment, tho the Decreet was poſterior: Torrence 
thereafter inſiſt for Preference upon the Priority of his Arreſtment "um 
ICE | W O „„ y | t] e 


— 


St Cw), needed not to be excepted from the Act Salvo : Becauſe, that Act 
clues no ſtatutory Laws, but only Ratifications and Acts in Favours of parti- 


et Salvo, and by this general Act, Perſons reſtored are allowed to bring in 5 
eccial Ads of Parliament in their Favours, in Order to Reſtitution per Modu 
„. So that Caldwel's ſpecial Act, if it could have been included in the 


he Lords found, That Sir Thomas, having accepted a Diſpoſition from his 
5 . Wher had contracted by his Intromiſſions with the Eftate of Caldwel, either by 
rc or his gratuitous Aſſignies; and that the Purſuers were founded ina ſpecial 
oc Keſtitution giving them Right to the Bygones preceeding Martimaſs 
88; and that this ſpecial Act, being ſtatutory, needed not to be excepted-in 


cciently provided by the general Act reſciſſory, the Foundation of the ſpecial 
Ba. The Defender's Alledgeance upon Poſſeſſion bona Fide, by Virtue of a 


f#::12, & tanquam ab Initio. Neither did the Lords regard his other Alledge- 
ee, That the Grandfather's Intromiſſions could not be reckoned a Debt to bur- 
him by the Quality of the Diſpoſition, unleſs the ſame had firſt been con- 


WE bruary 20, 1706. Competition betwixt Alexander Stewart of Torrence, and 


of Pardouan, as Creditors to Bonbard, and George Dundas, The Lords 26 


3 


7 


106 A Journal of the Seſſion; containing 


the other Adjudgers, who could not plead the Circumſtance of an anterior Ci. Fs 


Subject not arreſtable. 


or Precept of Clare conſtat. Nor can the Nullity of an Infeftment in Lands & 
objected by any who have not a real Right themſelves, March 24, 1626. 


his Arreſtment was certainly good 2b Initio. True, The due Regiſtration if T 


would be. To pretend that the Seaſin is good againſt the Arreſtment, beca: 


Eodem Die. William Haliday Burgeſs of Edinburgh, and Arthur Ten: 
YN the Action at the Inſtance of William Haliday Aſſigny by Arthur Ten! : Y 


of the Expence wared out by the Cedent, in repairing and rebuilding there, 
after it was demoliſhed by Occaſion of Fire, 5 6 „ 
Alledged for the Defender. No Law obligeth any Fiar of Houſes demoliluel 
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A 3 *** | 
Alledged for the Adjudgers. Torrence's Arreſtment was not to be reſpe4., 
becauſe Infeftment had followed upon the heretable Bond, which rendred the ry 
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Anſwered for Torrence. That the Inſtrument of Seaſin was null as to hin , 
third Party, through not being regiſtrated conform to the Act of Parliament 16175 
 Replyed for the other Creditors, That an unregiſtrate Infeftment is not ſimpy WA 
null, but valid as to ſome Effects, and is good againſt the Granter and his R.. 


preſentativesz and therefore the Subject was thereby rendred incapable of Arreſ. IP 


ment. Yea, the heretable Bond not being arreſta ble the Time of the Arreſtment, hy 4 
Reaſon of the Seafin ; The inhabile Diligence could not thereafter revive thro . 


e 22 FEI 


the Neglect of regiſtrating the Seaſin within Sixty Days, which were but ha 


run the Time of uſing Arreſtment. Nay further, That the Sum was heretab 


and not arreſtable, appears from hence, That it could not have been tranſmit 


by George. Dundas the Creditor's Death to bis Heirs, without a ſpecial Service 


Duplyed for Torrence. The Seafin is as much null quoad him, as if declare 1 
null to all Intents and Purpoſes : He not being in the Caſe of theſe again 


whom it can be effectual. And there is no Neceſſity for Torrence to plead, Thi 8 3 


his Arreſtment reviv'd by Neglect of the Regiſtration within Sixty Days: fe 
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the Seaſin, within Sixty Days after Arreſtment was uſed, would have eva 
ated the Arreſtment: But the Seaſin unregiſtrate was never a legal comp 


Deed whereupon to compete with a third Party. 2. "Tis own'd that the Su, 
null as the Seaſin is, is heretable, and would not have paſs'd to the Heirs i FT: 
George Dundas, without a Service; but then the ſame is ſtill arreſtable 9⁰ 
Torrence a third Party: For a null Seaſin, and no Seaſin are much the {an 
And fince the Act of Parliament 1617, declares an unregiſtrate Seaſin to mu 
no Faith in Judgment; this is as ſtrong as any Certification in an Improbati 


it was valid when the Arreſtment was uſed, and might have been regiſtrel 1 


any Time within a Month after the Arreſtment, is but to cavil : For we are 


to regard what might have been done, and was not done. YH 
The Lords found the Bond arreſtable, and preferred the Arreſter. 3 


4 


againſt Adam Gardine of Greenhill. 1 1 
1 
Liferenter of a Tenement of Houſes in Edinburgh,againſt Adam Gardine e 
Fiar, for declaring the ſaid! Tenement affected with, and adjudged for Paymeit 


by a publick Calamity to rebuild or repair the ſame for the Uſe of a Liferent®, a 
who ought to ſuffer Loſs by the Misfortune as well as the Fiar : And the" 
fore the whole Expence of Rebuilding and Repairing cannot affect il. 6 
Property. For Liferenters of Houſes are bound to preſerve them in the Cond: WM 
tion they receive them; and no Fiar tenetur ob Caſum fortuitum. If the Ie 1 
nement were affected with this bygone Reparation, and ſhould happen again t 1 
be burnt in the Liferenter's Time; the Sum affecting the Area, would an HF 
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er's Lifetime. 


15 50 nter or Fiar ſhould be liable for the Annualrent of that Sum, during the for- 


burgh, againſt Mr. Archibald Dunbar of Thundertoun. 
* R. Archibald Dunbar of Thundertoun having obtained a Decreet of Forth- 
coming before the Sheriffs of Edinburgh, againſt a Perſon under the 


Ds poinded from Elizabeth Henderſon Relict of James Roſs Stabler there, as 


ing a Miſtreſs Roſs, her Peuther Veſſel, and other Kitchin Furniture; ſhe 

uilzie and Damages againſt Thundertoun. And the Decreet being reduced as 
ll upon this Head, That it was pronounced againſt a Perſon not particularly 
Ezxlgncd by Name or Sirname, or any relative Deſignation of Parent, Husband, 
tie like, that could demonſtrate the Party: But only deſigned Mrs. Roſs In- 
eller in Edinburgh, and others fell under. that general Deſignation. The 
urſuer inſiſted in her Concluſion of Spuilzie, which ſhe offered to prove, and 


F 


— 


, y ⁰ʒ ioragtt od 
The Lords allowed to the Purſuer the Benefit of her Oath in Litem, not ſo 
ach for violent Profits, the Goods taken away, by their Nature, yielding no 


ig to Strangers, which was prejudged by the Spuilzie of her Houſhold Fur- 
eure. Fo ey be. 2 COUT 4 I 


* 


F bruary 27, 1706. The Earl ef Roxburgh, againſt Sir Walter Riddel of that 
, and other Heretors of the Pariſh of Lillieſſe k. 


HE Earl of Roxbwrgh, as Titular of the Teinds of the Pariſh of Lillieſ: 


| eeral Years bygone: It was alledged for the Defenders, That they had a de- 


„ing Aion: againſt the Earl before the Commiſſion for Valuation and Sale of 


er Teinds, and had procured: a Warrant to draw them, upon finding Caution 
1 2 make the valued Teind- duty furthcoming at the Event of the Valuation 5 


= nd therefore till a Decreet is therein obtained, no Proceſs for the Duty formerly 
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e bruary 21, 1706. Elizabeth Henderſon Relict of James Roſs Stabler in Edin 


ſed a Summons of Reduction of the ſaid Decreet, containing a Concluſion of 


EZaved her Oath in Litem might be taken as to the Quantities and Prices of che 


aduct, as for Damages in her Imployment of affording Entertainment, and Sta- 


leaf, having purſued the Heretors for their reſpective Teind Duties of 
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Husband ſtante Matrimonio, upon the Granter's Revocation, againſt Mn 


ſeveral Women (who as Creditors to the Wife, or as repreſenting be 
_ Creditors, had received Payment of their Debt from the Husband ) to 4 


J une 19, 1706. John Binning of Drumcorſe, againſt the Woollen Manuf «ln 


poned him to his Oath, and upon his Deponing that he had no form'd D- 
ſign to export the Wool, reduced the Sheriff's Decreet. Whereupon ti: 


ſites of their Office bona Fide percepti et conſumpti ; And at the furtheſt coul 4 
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108 A Journal of the Seſſon; containing 

in Uſe to be paid; Becauſe, uon conſtat but the ſame is higher than the "0 
valued Duty will be. es . 3 . ee 
Anſwered for the Purſuer. There is no Commiſſion of Teinds now in Being, 
and therefore no Valuation can be depending before them. However the Te 
Purſuer does not hinder the, Defenders to draw their own Teinds, they pay. 
Ig the accuſtomed Teind-duty : But they muſt not keep both the Teind 0 
and Teind-duty, without acknowledging him who pays publick Burdens for 
the Teind, of which after a Valuation and Sale they are. bound to relievy; 
him. And ſince the Earl cannot get a Suſpenſion of the Ceſs for the Defend. 7 
ers having a Warrant to draw their own 'Teinds : Why ſhould they have ; 


1 


Suſpenſion of the Teind- duty out of which the Ceſs ſhould be paid? — 


The Lords found the Defenders liable for the Teind-duties in Uſe to . 
paid for all Terms preceeding theſe for which Caution is found fimply : And 
for the ſaid Teind-duties for Terms ſubſequent to the finding Caution, wit 


this Quality, that the Earl before extracting find Caution to the Defenders, 11 


refound or allow in the firſt End of the valued Duties to be decerned by tl: 
high Commiſion whatever Superplus the ſaid accuſtomed Teind-duties ſhi 
extend to by and attour the valued Duties, N : 


June 18, 1706. 8 Bircel, againſt Mary Fergus. 


JN an Action of Reduction at the Inſtance of Iſobel Birrel, as Heir to Aan 1 | 
Birrel, of a Diſpoſition granted by the ſaid Agnes to William Fergus he 


Fergus Heir to the Taid William : The Lords refuſed to admit beſbre anſue ll 


pone as Witneſſes for inſtructing the onerous Cauſe of the Diſpoſition. Seis? 
Women are inhabile Witneſſes in all civil Cauſes ; except where, ob Pexurin 
Teſtium, they are neceſſary, as about the Birth of a Child. _ = 


- of Newmills, and the Procarator-fiſcal of the Sheriff. Court of Linlithgow. 
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* the Proceſs at the Inſtance of Joh» Binning of Drumcorſe, againſt the Wo 
len Manufactory of Newmills, for reducing the Sheriff. depute of Lin-. 
gow*s Decreet, confiſcating ſome Packs of Wool belonging to John Binvin, mn 


| becauſe of pregnant Preſumptions of a deſigned Exportation, and his bcis 


Holden as confeſt for declining to purge himſelf by Oath ; The Lord - 


Furſuer urged for Reſtitution of the Wool confiſcated, and Damages, fron 
the Maſters of the Manufactory who ſeized the Wool, and the Sheriffs Pr 
curator-fiſcal who rouped and diſpoſed thereof. MEIN = 

Anſwered for the Defenders. All Perſons by the Act of Parliament bein; 
incouraged to diſcover Exporters of Wool, and to purſue the Confiſcation 
and to have the Two Part for their Reward, and the Procurator-fiſcal tiè 


Third ; and the Defenders having upon the Faith of the Sentence of Confib nn 
cation bona Fide conſum'd what they acquired thereby: They cannot b* 


liable in Repetition of the Wool confiſcated, as being the Fruits and Perqu, Bl 
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WE Deion of 11s Lords of Sion, 86 1766, 1g = | 


=. , ly liable in quantum locupletiores facti, for the Price they truly got for the 
ool deducing the Charges of the Roup, and all their other Expences, 
= Rephed for the Purſuer. The Sentence of Confiſcation being reduced, Re- 
itution follows as a natural Conſequence. And tho in ſome Caſes it may 
e contended, That Fructus lacrantur by being bona Fide conſumpti, it was 
ever imagined that the Stock ſhould follow the ſame Fate. „ 
SS The: Lords found the Defenders liable in Repetition of the Wool at the 


time Coſt, deducing the Expences of the Roup, and aſſoilzied from Damages. 


June 21, 1706. Captain William Preſton, Lieatenants James Urquhart, John 
Marſhall, Matthew Stewart and Francis Scot, againſt the Lady Semple. 


N the Purſuit againſt the Lady Semple as repreſenting the deceaſt Brigadier 
ES Richard Cuninghame her Husband, at the Inſtance of Captain Preſton, 
nd the other Officers Lieutenants who ſerved under the ſaid Brigadier for 
oeir Shares, conform to the Eſtabliſhment of 1200 Pound Sterling, appoint- 
d to be paid to his Regiment by the late King's Letter, for their Equipage 
when called to Flanders in the Year 1694, and intrometted with by the 
= Brigadier. 25 5 „ 155 


oy 


KAleaged for the Defender. That the Purſuers having raiſed no Pro- 
ess for their Shares of the ſaid Mony during the Space of Ten Years, they 
aht not to be heard to inſiſt now after the Brigadier's Death: Unleſs they 
er to prove Scripto that they never received Payment, January 11, 1678, 
aptain Dundas contra Holburn. For in- the Caſes of Levy-mony and ex- 
EFtraordinary Advances made to any Regiment, Receipts are ſeldom or never 
ken from ſubaltern Officers for their Proportions : And ſome Actions 
Dunded on Writ preſcribe in Five Years, as Arreſtments upon Bonds or 
eecreets, Actions of Mails and Duties, and for Miniſters Stipends. Yea, 
aw has confined the Neceſſity of producing Diſcharges of Ceſs and Exciſe 
much ſhorter Time. Which ſhort Preſcriptions are founded on the Pre- 
mption, That theſe Parties, viz. A Maſter who lives by his Rent, a Mini- 
er who lives by his Stipend, and a Collector who muſt pay in to the Re- 
iver, will not calmly lie out too long of their Mony. Now is it to be 
imagined, that ſubaltern Officers would fail to claim and receive what be- {5 
ng'd to them at the Time when it was neceſſary to equip them, and tze 
ZZ Þperior Officers received their Due? 2. A Diviſion of the foreſaid 1200 
b. was made by the Brigadier Lieutenant Colonel and Captains, the ſupe- 
or Officers and only proper Perſons that could make it; which had partly 
ken Effect; and the Defender was content to fulfil the ſame in ſo far as it 
as not already implemented. The Eftabliſhment could not be the 
Rule for dividing that Mony which was not advanced for Subſiſtence and 
learances, but for defraying the extraordinary Exigences of the Regiment 
riſing from their Tranſportation to Flanders, viz. Arrears unequally due 
them, and their Equipage and rigging out which was to ſome more and 
eme leſs expenſive : But the foreſaid Caſt was duly made according to the 
aſtom of War. 3. The ſuperior Officers have got their Shares according to 
ee Caſt made by themſelves: And although a new Caſt ſhould be made 
cording to the Eſtabliſhment, The Defender as repreſenting her Husband 
auld only be liable for what he received by the former Caſt more than his 
WE" oportion, and not for the Overplus of the Shares N by the other 
ricers. 3 = © 5 
=_—_ -4»ſwered for the Purſuers. The Deciſion betwixt Dundas and Holburn 
goth not meet the Caſe; And it expreſly notices that then in the 1648, it 
as not uſual, as now, for Officers to give written Receipts: Nor is there 
„„ any 
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110 J Journal of the Seſfon containing 


3 : 9 PR 8 * R e — 
—_ any Law for a ſhort Preſcription here. 2. The Caſt. made by the Brigadier 
3 and the ſuperior Officers was arbitrary, colluſive, unequal and moſt injuriou 
to the Subalterns. And toſhew that no Rule of Juſtice was therein obſerve; MY 

ten Times more was allotted to a Captain, than to a Lieutenant: Whereas the Ko 

formers ordinary Pay is but about a half more than that of a Lieutenant. Nx 

was the ſame Proportion allowed to all Captains, but to ſome more and t0 

ſome leſs according to their Influence. 3. It is abſurd for the Defender to fancy 

that ſhe as repreſenting her Husband could not be liable for his Intromiſſion Ml 

5 with the Purſuers Mony, upon Pretence that he gave ſome Part of it away to 

i others: For by the ſame Rule of reaſoning a Robber or æ Depoſitar migh; Ml 
. lead Exoneration as to what they gave away to their Aſſociates. 
The Lords found the Purſuers might ſtill claim their Shares of the 1200 f 

conform to the Eſtabliſhment, as the true and only Rule of Diviſion; and 

that the Brigadier Was in mala Fide to make any Payments conform to the 

other Caſt. ; V _— 
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June 22, 1706. John Watſon Governour of Heriot's Hoſpital, againſt ib 
| Repreſentatives of the deceaſt William Forreſter Writer to the Signet. UK 


—_ Ton Watſon as Debtor to the deceaſt William Forreſter having aſſigned hin 
4 ; to ſeveral Debts for his furder Security, got a Backbond from him to hol4 Mn 

; Compt. And he, William Forreſter, having given Allowance to one of the; 
Debtors of 19 15. Sterling that John Watſon was reſting him, borrowed up hu 
Backbond in Order to grant a new one with the Deduction of the ſaid 19 %, 
but died before he renewed the Backbond. Which obliged John W at/on y 
raiſe an Exhibition againſt William Forreſter's Children and their Tutor 
wherein they deponed and exhibited the retired Backbond cancelled with Not mt 
written on the Back and Margin thereof, bearing, That William was to gran 
4 nem Backbond in ſuch Terms, John M. at ſon then craved a Diligence to cir: 
"0 Witneſſes for proving that the Notes on the Backbond are William Forreſt:'s 

| Baron ooo on og nut A at niet oads 3:7 no; 
* Aledged for the Defenders. That it ſeem'd an unprecedented Piece of Forn MY 
wo of dangerous Conſequence, to make up a Writ in ſuch a Manner. Since an 

b uncancelled Chirographum penes Debitorem repertum preſamitur ſolutum : And 
far leſs could a cancelled Bond with Notes thereon found in Mr. Forres 

—_ .. _ Cuſtody the Time of his Deceaſe, tho? never ſo well atteſted to be his Hand 
=_ Writ, import an Obligement upon him to grant a Backbond in theſe Terms 
odr fix a Truſt upon his Heirs? Et fruſtra probatur quod non relevat,, . 
5 Anſwered for the Purſuer. Extraordinary Caſes muſt have extraordinary 
Remedies. And yet the Remedy propoſed is moſt natural and rational here, 

where no Writ is ſought to be made up but what Mr. Forrefter's Notes afford 

Ground for, and nothing to be proved but that he writ theſe Notes. 2. Tho' 

the retiring of a Bond by the Granter preſumes. Liberation, that Præſumptio 

— Fri isclidedandtakenoff by the Notes upon the retired Paper, if proved u (i 
—_ have been written by Mr. Forreſter himſelf . f 
_ The Lords granted Diligence to cite Witneſſes for proving the Notes to be 
eee ou iamanty oi tio fe” 1 


June 26, 1706. ; Charles Anderſon Son to Anderſon of Midhoule, . 
= and Jean Anderſon hi Siſter, againſt James Gordon Merchant in Elgin. ai 
= . Gordon Merchant in Elgin being charged by Virtue of a Decreet 
5 | obtained before the Commiſſar of Mur Yr ay, at the Inſtance of C harles ME 
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_ Factor for Jean Anderſon his Siſter, for the Sum of 100 Merks and two Bolls 
Ef Vital promiſed by James Gordon to Grant of Arrinaulh, in Name of the 
ad ſear for her paſſing from a Promiſe of Marriage made by him to her. He : 
uppended upon this Reaſon, That the Commiſſar committed Iniquity by ad- 58 
ittting, x. The foreſaid Promiſe to be proved by Witneſſes; altho our L, 
och not allow their Teſtimonies as probative of ſuch a nada Emiſio Ferboram | I 
Cen as to Sums below 100 fb. March 25, 1629, Raſſel contra Paterſon ; 
February 13. 1664, Cheyn contra Keith, It imports nothing that nuncupative 
egacies and Bargains of Victual under 100 Pound are probable by Witneſſes, 
or that is indulged Favore altimæ V. oluntatis, & Commercii. Becauſe the former 
Ware generally more liſtened to than other naked Promiſes; and in Bargains of *. 
Vichual or the like, Inter ventus Rei, the giving and receiving fixes the Minds * 
r Witneſſes. 2. The Commiſſar committed Iniquity by admitting Grant of 
= rinduly to whom the Promiſe was made for Jean Anderſon's Behoof, as a 
Witneſs for proving thereof, altho” he was in Effect a Party: And could not 
robably purge himſelf of partial Counſel, when the Matter could never be 
rought to a Proceſs without his Information. E 
Anſwered for the Charger. 1. This was not ſimply a Promiſe, but a mutual 
Bargain and Agreement which is probable by Witneſſes. So that the Deciſions 
aduced by the Suſpender relating to ſimple Promiſes do not meet the Caſe, 
pat betwixt Cheyz and Keith proceeds upon a Speciality, that the Perſon, to 
hom the Promiſe was ſaid to have been made, lived Ten Years with the Pro- Sh. 
Pic without requiring Implement ; and the Promiſe being 17 or 18 Years 2 
ld was offered to be proved by the Teſtimony of Witneſſes : Whereas here 
e Agreement was recent. The Witneſſes again in the Decreet were received 80 
richout Objection, which per ſe exeems the ſame from a Review upon that 
4 round, February 9, 1672, Wood contra Robiſon. 2, Arrindully Was a moſt | 
Kabile Witneſs, being in Effect a Communer, and no Ways intereſſed in that 
rivate Affair. Beſides, he was admitted in common Form without any Oh- 
ion. Eo ws ĩðVi 1 
The Lords repelled the Reaſons of Suſpenſion, and found the Letters orderly 
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odem Die. Sir William Sharp of Stoniehill, againſt the late Archbiſhop of 
%%% ĩ ( ĩ Cl 5 
IR William Sharp having charged the late Archbiſhop of Glaſgow, to make 
Payment of 33 Pound 6 Shil. 8 Pence Sterling contained in a Bond granted 
Mr. Robert Mortimer as Principal, and him as Cautioner to John Beddel 
eerchant in London the Charger's Cedent : The Biſhop ſuſpended upon this 
round, That the Bond charged on is a relative Writ bearing i» Gremio this 
lauſe, That if Payment be made of the foreſaid Sum of Mony by Virtue of a 
ond Engliſb Form ſigned and ſeal'd by me the principal Party of the Date of 
y Subſcription, then this Obligation ſhall be null. Which [Clauſe liberates © 
be Cautioner unleſs the Charger could produce the principal Bond to which 3 
be Scortiſh Bond relates. For when a Bond cannot be produced, Inſtrumentum 
Pc; Debitorem, or which cannot be ſhown, præſumitur ſolutum; unleſs there 
ee a clear Evidence that it could not be ſatisfied, as the 1 of Payment was 
ot come, or ſome Caſas Amiſſionis, viz. Incendii, Rapinæ or the like libelled 
| 3 nd proved: And the Charger was in mala Fide to accept of an Aſſignation to 
the Bond after the Scottiſh Form, without getting up the principal Exg/iſþ Bond 
EWwith a Conveyance thereto. For as the principal Debtor, had he been charged 
vpon the Scottiſh Bond, might have required up that which he ſigned after the - =— 
= Is Jo Form, unleſs it were loſt, and the Caſus Amiſſionis'condeſcended _ 4 9g ; 9 
a proved, in which Caſe the principal Debtor would have been Reprod by 
_— OB IE ITT 5 e wa Caution: 
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111 A Journal of the Seſſion; containing ³⁵ 
Caution: So this is much more competent to the Suſpender his Cautioner, 
+ .-; who, for Want of the principal Bond, wants a Part of the Security he ſhould 
be aſſigued to for his Relief. Seing the Exg/iſb Bond would attord ſummar Dili. 
ende and Execution in Exgland, which is not allowed on a Scortiſh Bond. But 
then again the Aſſigny could not diſcharge the principal Exgliſb Bond; in Reſped 
he had no Right to it. | e ok: 03> 2; 1 
Anſwered for the Charger. The Bond charged on is valid and obligatory of 

it ſelf, without the Support of any other Writ. 2. The moſt that in Law or 
Reaſon can be inferred from the abovementioned Clauſe, is, That if the firſt 
Engliſb Bond was paid, the Bond charged on is null; which Payment muſt be 
proved by the Suſpender, who founds upon it. For to preſume that the EN. 
gliſh Bond is paid, becauſe not produc'd by the Charger, is ſine Lege 094i, 
3 And why might not he take Aſſignation to the one, without enquiring after il 
= the other; or whether it was extant or not at the Time: Seing the Bond where. 
aw; in the Suſpender is bound, is an abſolute, complete and valid Right? As welt 
as Indorſations uſe to be taken upon One of TWO Bills of Exchange for the 
ſame Sum, without calling for the other. „3 
The Lords repelled the Reaſons of Suſpenſion; unleſs the Suſpender would 
offer to prove Payment of the Bond granted by the Principal after the E2/: 
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Eodem Die. John and Andrew Mullikens and their Maſters Supplicants, again} iſ 
John Sharp of Hoddam, aud William Coupland of Coliſtoun, and ohni 
M' Naught Baillie of the Regality of Terregles. OS =» 

FR and Audrem Mullikens gave in a Petition complaining againſt Sharp of 
Hoddam, and Coupland of Coliſtoun, for proceeding to crave a Decreer, and 
John M*Naaght Baillie of the Regality of Terregles, for decerning in a Removing 
againſt the Complainers 12 January 1706, notwithſtanding of an Advocation ii 

at their Inſtance, with a ſubſcribed Signature upon the Margin, bearing that i 
the ſame was upon the 19 of May 1705, produced and admitted by .the Clerk, 
Anſwered. No Regard to the marginal Signature, which bears not th i 
the Advocation was judicially produc'd ; and tho? it did, could only prejuds: 
the Clerk, as being but his own Aſſertion, and not the Judge, or any other 
Body who knew nothing of it. Nor was there any depending Proceſs th: 
Time the Adyocation is alledged to have been produced and admitted.  |E 

EReßheed. The marginal Signature ſubſcribed by the Clerk, is Probatio pro = 
Vata, that the Advocation was judicially produced in a depending Proceſs: Se. 

ing ſuch Signatures uſe not to be ſubſcribed by the Judge, but only by the Clerk 
And it he has malversd, the Judge may purſue him as accords: But being a 

Perſon of publick Truſt, his judicial Signature muſt, make Faith, and be pro- 

bative. Beſides, it were dangerous to oblige the Complainer in ſuch a Cafe, i 

to inſtruct either that there was a depending Procels, or that it was a Court. 

Day when the Advocation was produced. For the Purſuers might deſtroy and 

\ abſtract their Proceſſes; and it would be hard to recover the Diets of Court MY 
from a Clerk, where the Judge of the Court is concerned, that the Thing ſhould Þ 

Ts The Lords found Hoddam and Coliſtoun guilty of Contempt of their Lord: 

mips Authority, and decerned them to pay 100 Merks of Fine. 
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une 27, 1706. Gilbert M'micken of Glenwhilly, againſt Alexander Kennedy Wi 


ff ö 7 
1 Alexander Kennedy of Glenoare; The Lords found, That a diftreſſed Cauli 
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om intrometting. | 
Tune 28, 1706. Sir John Swinton, againſt the Lady Craigmillar, 


SSN the Action at the Inſtance of Sir John Swinton, againſt the old Lady 
SS Crigmiller, for Payment ofa Bill drawn by her upon Sir Alexander Gilmore 
of Crgmilar her Son, payable to John Inglis Writer to the Signet, as the Pur- 
ec's Truſtee for Value reſting to the Purſuer by the Laird of Langtoun the 
Drawers Brother: In regard the Bill was refuſed by Sir Alexander, and 
%%% as cis oe HR ß To 
Aledged for the Defender. That ſhe having drawn the Bill. for ſupporting 
Er Brother's Credit upon his Promiſe to relieve her, the Poſſeſſor of the Bill 
as bound to negotiate the ſame, not only by a Proteſt for not Acceptance, 
et alſo by Intimation thereof to her the Drawer, that ſhe might timeouſly 
oe operated her Relief againſt Langtoun in his Lifetime; which ſhe could 
ecctually have done, he having till the Day of his Death betwixt two and 
irre thouſand Merks yearly paid him out of the Eſtate. And the Want of 
gd vertiſement from the Creditor, of the Bill's being diſhonoured, made her 
T 2 0 7 ng, 5 


e 


RE Anſwered for the Purſuer. Tho? foreign Bills Favore Commertii in Reſpect of 
= great Diſtance of Places muſt be duly negotiated, by certiorating the Drawer 
che not Acceptance thereof; Leſt he might loſe his Effects in the Hands 
the Perſon drawn upon, by his breaking before the Drawer get Notice of the 
oteſting of his Bill for not Acceptance: No Body can require this in the 
aſe of inland Bills, where the foref{aid Reaſon takes no Place; And we have 
.. nc Statute to determine us therein. For the Act 1696 provides only the ſame 
ecution upon inland Bills as by the At 1681 is allowed to paſs upon foreign 
is: In the which Act no Time is prefixt to the negotiating Bills, or Intima- 
on to Drawers in Caſe of not Acceptance. 2. Tho” the Bill in Controverſie 
ea foreign Bill, the Neglect to adviſe the Drawer concerning its being pro- 
tied for not Acceptance, would not cut off the Poſſeſſor from his Recourſe 
gn her; Unleſs the Perſon drawn upon were broken with her Effects. 95 
ich ſhe did not recover out of his Hands for Want of Intelligence that her no 
u was refuſed : Which cannot be alledged, ſince he is abundantly folvent 2 
n reſponſal; 3. Largroun being none of the Parties concerned in the Bill. 

e Poſleffor who got it for an onerous Cauſe was not obliged in the negotiating 
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1 ereof to regard the Drawer's Buſineſs with her Brother, or what mov'd her 
4 draw the Bill upon his Account. But the Truth is, this Bill has been given 
ber for Debt due by her to him, or elſe freely to fave his Credit and Perſon 
we Time; for he was notourly inſolvent. ati ON | 
The Lords repelled the Defence | ; 3 * 
_ 5 Fe P | Hoderd ti 77 
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=_ 1 5 Eodem Die. Jean Hay Relict of James Skeen Merchant in Aberdeen, 


* wth, \ 


I Ea Hay having ſubſcribed Conſenter to her Husband's Diſpoſition of a Te. 
| WOE nement in Aberdeen, wherein ſhe ſtood infeft in Liferent ; Which Diſpo. 
. ſition. came by Progreſs in the Perſon of Robert Cuming of Birneſs : She revole; YG 
that Conſent, and raiſed Reduction of the Diſpoſition againſt him, upon thi; 
Ground, That ſhe did ſimply aſſent thereto, not as conjun& Diſponer with hee 
Husband, and thereby, ante Matrimonio, denuded her ſelf of her whole Li, 
rent Right in Favours of her Husband, without a judicial Ratification ; Ang 
ul ; a Wife's Deeds with Conſent of her Husband in Prejudice of her Liferent, tho 
= - toa third Party for onerous Cauſes, is reduceable if not judicially ratified, 7, 
. Us. nuary 9, 1623, Marſbal contra Marſhal, February 4, 1623, Guild contra Guili 
Jane 19, 1629, Gray contra „ Faly 17, 1677, Paterſon cont, Wi 
Melean. Which Privilege was introduced by our Law in Favours of Wives, 
fave them from the Importunity of their Husbands, and from being impoſe4 | 
on through their Ignorance of Buſineſs. And as our Cuſtom agrees wit 
the Roman La w, in allowing the Reduction of Deeds done by married Perſon 
in Favours of each other, or to others for their Behoof, ane mutuo Amore ſe f 
lient: So much rather ought our Law to remedy a Wife renouncing the o 
Fund of her Livelyhood to her Husband's Behoof, as in the preſent Cai. 
Nor needeth this to ſeem hard upon Purchaſers, who rely upon the Securiy 
and Warrandice of their Authors, and take them with all the DefeQs, ads 
have themſelves to blame for not adhibiting a judicial Ratification. Yea, i 
Wife having for onerous Cauſes diſponed her Lands to a third Perſon for he 
Husband's Behoof, was allowed to revoke, notwithſtanding that ſhe had ra 
fied judicially, and ſworn never to come in the contrary, Is not a Wii 
| perpetually Minor ſt ante Matrimonio, and - ſub Curatela Mariti ; and con 
Rs quently allowed as other Minors to reduce Deeds to her Prejudice, where H 
hass not either judicially ratified, or taken her ſelf to another Fund? x 
- Anſwered for the Defender. A Wife's Deed, either directly to, or indired 
ly for the Behoof of her Husband, is indeed revokable, as a Donation. A 
if in Favours of the Father or other Perſon bound on her Husband's Side in het, 
© Contract of Marriage, without Concourſe of her Friends who relyed on H 
- - ' - - Faith thereof upon her Part, (ſucha Deed being preſumed gratuitous inter Ml 
=. junctas) is quarrellable as contra Fidem Tabularum nuptialium, Beſides, then 
is a vaſt Difference betwixt a Wiſe's Conſent to the Diſpodtion of a particul 
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Subject where the Purchaſer is not bound to know, but ſhe is or may be pu 

vided alinnde, which is the preſent Caſe; And her Conſent to ſuch a Deeds 

the Purchaſer knows or is bound to know, leaves nothing behind for her S-. 
ſiſtence. Again, according to Craig, Lib. 1. Dieg. 15. P. 105. Anti guilus u 

am Fudice extra Præſentiam Mariti interponebatur Uxoris Conſenſas in Alienatim 

per Marit um facta illius Prædii cujus Uſumfructum Mulier habebat, Hodit, 14 

5 ſüubſeripſerit Inſtrumento  Alienationis, ſufficit coram Teſtibus; niſi poſt ſe coat 
5 Vi & Metu probaverit, &c. Which is repeated by Spot ſwood, Tit. Hausband ui 
Mie, P. 157, and is beyond all Doubt bur preſent Law and Cuſtom. Amo 
the Deciſions, that betwixt Marſhal and Marſhal, is the only one that ha 
any Appearance of Weight in it. And yet it doth not meet the Caſe in Hand; 
| Becauſe, there a Wife with Conſent of her Husband diſcharged per Univer WR 
tem his Father's Obligement in her Contract of Marriage for her Liferent, wit 
out any viſible onerous Cauſe, while they all lived together, which was repud Wl 
ate upon theſe Grounds. 1. The Deed was preſumed to have been to the Hu! WM 
—Y e band's Behoof, eſpecially conſidering that he would reap the Benefit of it by 
1 ſucceeding as Heir to his Father, 2. The Husband was in pelſima Fide u. 
EE: conſent to his Wite's renouneing her Liferent by that Contract in which bio 5 
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as a Contracter: And the Father was as unjuſt to accept thereof without 


ay oncrous Cauſe, when he could not but know that his Daughter in Law 
ad nothing eiſe. None of which Specialities are to be obſerved' in this Caſe, | 
where at firſt the Diſpoſition was made to Strangers, and that of a particular 
ubiect irredeemably for onerous Cauſes, upon the Faith whereof the ſubſequent 
orchaſers did rely, and it hath taken Effect by many Years Poſſeſſion. _ 
= Repled for the Purſuer. With all Reſpect to the learned Craig, the former 
aſtom i- moſt reaſonable. And if it be not adhered to, the Womens Privilege 
in be cluded : For how eaſie is it for a Husband to order Matters fo, as the 
Nie can have no Mean of proving Force or Fear? Beſides, *tis known that ſoft 
adinuations and frequent Importunities prevail as much with well ed 
Wives, as Force or Fear doth influence ſuch as are ſtubborn and ill- natured 
and our Law ought not to be leſs indulgent and favourable to the former, than 
o the latter. Whereas the adhibiting the judicial Ratification, publiſhes to 
Je Wifc's Friends the Danger ſhe is in, that they may interpoſe to prevent 
WS. Therefore the Principle advanced by Craig, is to be underſtood where a 
ite conſenting to the Alienation of her Liferent; gets an equivalent Fund 
om her Husband.. But where the Husband is known to have no other Fund 
Wo compenſe the Wife's Deed, a Purchaſer ought to adhibite all the requiſite 
WSolemnitics of Law, otherways he partakes of the Husband's Fraud. And a 
Piſe Fraude inducta ſhould not be denied the Protection of Law, more than 
e who is Ji costa. FFFFFFFFFFFF a uns 


WT The Lords repelled the Reaſon of Reduction of the Diſpoſition, that it was 


Pot judicially ratified : Seing neither Force nor Ferocity in the Husband were 


- AXES 


e, 1706. Hugh Somervel Writer to fe Signet, againſt James Smith of 
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the Signet, for 1000. Merks, narrating the ſame to be the Remainder of 
price of ſome Lands bought by the Granter from John Murray of Arthur 
e: And declaring that in Caſe two Inhibitions affecting the ſaid Purchaſe 
Were not purged before the Term of Payment in the Bond, Camno ſhould 
oe Retention of the xooo Merks for the Space of five Years after the Date 
erreot, at leaſt ſo long as theſe Incumbrances ſhould continue unpurged ta 
Effect allennerly, that he might have Deduction of any Expences he might 
bout to in Defence of Actions of Eviction upon theni within the five Years. 
2 yy MnO being charged upon the ſaid Bond at the Inſtance of Hugh Somervel 5 
ended upon this Ground, That the Bond being granted for a Part of the | 
ice of Land, he ought to have Retention thereof till the Inhibitions there- 


Ames Smith of Camn having granted Bond to Hugh Somervel Writer to 
i . * 


mentioned be purged, which is not yet done. „„ „ 
4 ſwered for the Charger. The Bond is granted to him a third Party quali- 
only with Retention for five Years for Payment, of Expences allenner] = 
ich five Years being elapſed, and no Expence laid out, the Mony is 800% 
7 bply payable without Objection. r 1 
ehed for the Suſpender. The Sum in the Bond, being the Price of Land. 
ccording to the Diſpoſition of Law fill retainable till Incumbrances be pur- 
: Altho? the five Years be elapſed, which was the conventional Term for 
ention 340d Expences, and neceſſary to be qualified by exprefs Paction, 
aufe Law allows no Expence of a Proceſs of Eviction, if Eviction do not 
ay follow, So that the legal Retention remains, tho? the conventional 
99 pk no Effect, and is expired. Since the Limitation of a Cauſe ro a Time 
not hinder its taking Effect 8 Cam per Debitorem ſtetit, 755 
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And in the ſecond Deciſion, the granting ofa Right by a Debtor to two of hi =P 


4 
b 


116 
BY 8 


moſt unreaſonable to contradict his own Deed. 


The Lords found that Preſcription was interrupted by the Commiſſar's b: 


i 


2 . 


A | 7 our nal of the Seſſon 3 cont Aning 
| 7 n Cem | 1 1 O08 
Performance was not made ſooner ; December 2, 1628, Tair contra Ramſay, " 
And as Nemo preſumitur ſuum jattare : So Novatio Juris alicui competentis nun. 
quam preſumitur. 2. There are two notable Deciſions, December 22, 165, 
Marqueſs of Douglaſs contra Somervels, and February 1, 1676, Veach contra { 


Piallat and Ker. In the firſt whereof the Lords found that a Right to a Son 


might be reduced upon a Debt due by the Father to him who granted thy; 
Right upon the Act of Parliament 1621: Since at the Time of granting th. 
Right to the Son, he might not have known fully the Father's Circumftance;, i 
Creditors jointly, and their Acceptance thereof, did not ſo homologate, as t, 
hinder one of theſe Creditors to reduce againſt the other. — 85 5 
Daplhed for the Charger. The Charger was not the Seller of the Land, an! 
therefore noways concerned in the legal Retention, but has a Jus quæſitum b; 
the Bond upon the Conditions therein, which are purified by elapſing of th: 
five Years without Expence in defending againſt Inhibitions. Nec per eum ff. 
tit, that the Inhibitions were not purged ; but the Suſpender has himſelf vu 
blame, who did not ſee to it withia the Time. 2. The Bond charged ons 
the Suſpender's own Deed granted on Conditions agreed to by himſelf, whic 
are now purified. So that he is not in the Caſe of the cited Deciſions, and; 
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The Lords found that by the Quality of the Bond the Suſpender could ng; 1 
retain the 1000 Merks, the five Years being elapſed: And therefore found th: 
Letters orderly proceeded, Pr e ; 
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Eodem Die. Iſobel Scot Reliff of Andrew | Angus Town-clerk in Selk 
| againſi Adam Bryden, Tenant in Henderland. | 
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Ames Menzies Writer to the Signet, being Debtor by Bond to T/obe! Su 

in the Sum of 370 Pound Scots, ſhe raiſed Horning thereon in the Je 
1690, and arreſted in the Hands of Adam Bryden, as Debtor to Mr. Men: 
and obtained Decreet of Furthcoming in the ſame Year, before the Commiſi 
of Peebles, Which Decreet being ſuſpended, and at diſcuſſing of the Suſpeni- 
on turned into a Libel : It was then alledged for the Defender, That the pu, 
ſuer's Arreſtment was preſcribed by the Act g. Parl. 2. Ch. 2. and fo no De 
creet of Furthcoming could proceed upon it, Ix 


* 0 


Wy 225 


creet. Albeit it was alledged for the Defender, That the Commiſſar's Decrei * 
was found null: And a null Decreet could no more interrupt Preſcription, tu 
a null Execution. 23 86 © 


| July 5, 1706. Colonel John Cuninghame againſt the Lady Semple; 


I John Caninghame having raiſed Reduction atid Improbation againl 2 
Ay the Lady Semple, of a Diſpoſition granted by the deceaſt Brigade 
Cuninghame his Brother, in Favours of the Defender, and alſo the Contract «A 
Marriage paſt betwixt theſe Parties, upon this Ground: That long before gran We 
ing the ſaid Diſpoſition, or entring into the Contract, mutual Indenrures we" 
_ paſt and perfected betwixt the Purſuer and the Brigadier, whereby theſ "0 
mutually bound themſelves, That the Surviver ſhould ſucceed to the oth 
Eſtate, failing Heirs of his own Body; Reſerving Power to the firſt de 
_ ceaſing Party to provide his Wife in the Property of a Third of his moveabt 'F 
Eſtate, and the Liferent of a Third of the Heretage ; To which Indentu'” by 
the foreſaid Rights in Favours of the Defender are prejudicial. | a6 8 
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_ Ald for the Defender. The Indentures are not formal according to the 
raus of Scotland, and therefore can be no Title to claim Succeſſion to Here. 
age or real Rights here, or to quarrel and impugn the Conveyance thereof. 1 
or our Practice ſuſtains Writs ſolemn after the Form of other Countries 3 ; 
to Moveables, 44. ſequuntur Perſonam, and perſonal Contracts that are Jurii Mi 
but not as to Teſtaments or the Conveyance of Heretage, January 
Scham contra Leuings, February 18, 1631, Houſtouncontra Houſtoun, 
ecember 25, 1623, the Children of Colonel Henderſon contra Debtors, March 
1.1624, Lanb contra Heth, July 3, 1634, Metvill contra Drummond, 5. The 
adentures being entred into in England, produced and founded on by the Pur- 
ee before the Chancery there, and quarrelled by the Defender, cannot be in- 
EF on here, until they be ſuſtained and approved in the faid Court of Chan- 
ery, where they were impugned and rendred litigioui . 
= Replyed for the Purſuer. The Indentures are formal according to the Law. 
land, where they were entred into: And the Form and Stile of Exgliſ 


Pentium; 
9, 1665, 


= intion betwixt Mobilia and Immobilia, uſed by the Defender's Lawyers, taxes 
o Place where the Queſtion is only in Relation to the Solemnities of a Writ 
Ind Conveyance habile to convey the Subject diſponed, if it were made con- 
Worm to the Laws of the Place where it is to be cognoſced and the Subject lies; 
+ wy a Perſon having Power to convey; And not about Deeds which of their 
own Nature are ſimply inhabile by our Law to transfer Heretage. Y. G. As 
one with us can alienate Heretage upon Death-bed, even by a Deed inter Vi. 
sos; nor tranſmit it by Teſtament in Liege Pouſtie : Neither can a Scottiſh Man 
Esxgland diſpoſe upon his Death-bed of Heretage in Scotland; or convey it by 
Teſtament. Becauſe, theſe Deeds are not quarrelled upon the Score of local 
olemnity different from ours, but becauſe utterly inept by our Cuſtom to 
anſmit Heretage. This is conſonant to the Opinion of Lawyers and Practice 
broad, Vinn. Select. Queſt. Lib. 2. Cap. 19. Sande Deciſ. Lib. 4. Lit. 1. Def. 
4. and may be confirmed from the Revocation made by King James the V. 
t Romas after the French Form; by King W illiam's Teſtament at the Hague, 
: FA therein he legated the Territories belonging to him as Prince of Orange; and 
f = by the mutual Tailzies of Succeſſion betwixt the great Families in Germany: 
Peeds ſolemn according to the Cuſtom of the Country where they were made, 


0 A 


ad ſuſtained even as to Feus and Bona immobilia. As to the Deciſion betwixt 
cam and Leuings, the Reaſon why the Lords did not ſuſtain a nuncupative 
eſtament in England, as valid to convey even Moveables in Scotland, was not 
ecauſe the Solemnity thereof differed from what is obſerved in Teſtaments in 
cotland: But becauſe our Law allows not of Probation by Witneſſes where 
9) rit uſes and ought to be adhibited ; and particularly rejects their Teftimony 
fa Legacy above an Hundred Pound. Mean Time the Purſuer does not pre- 
end, that his Indentures are ſuch as give him immediate Right to infeft upon 


- oy 3 


che Brigadier's Lands; but only that they are a ſufficient Title to purſue 

be Brigadicr's Heirs to implement and denude in his Favours. Beſides, there 

ms ſomething ſpecial in the Purſuer's Caſe: That he and his Brother, tho come 

f Scortiſb Parents, had never been in Scotland before the making of the Deed; 

a it did not concern any Scottiſh Heretage acquired at the Time, but only 

be Expectation of uncertain Conqueſt in the wide World. Now, if the De- 
encer's Reaſoning were good, the Brethren could not predetermine th J 
T4 83 1 5 SGuceſſion 2 
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Succeſſion to their Conqueſt, without making as many Contracts as there 
were Nations wherein they had a Proſpect of puſhing their Fortunes. 2. In 


the Caſe of Sir John. Cochran againſt the Earl of Buchan, both Dependance 


' before. the Chancery of England, and a Decree thereof tho inſtantly verified 
was not ſuſtained to exclude Proceſs here. Tis in vain to pretend that thi 


was becauſe the Farl's Bond bore a Conſent to Regiſtration in Scotland = 
For the Clauſe of Regiſtration did only afford the Creditor his Election 1 


which might have ſeem d cut off by his ie in England. 
Daphed for the Defender. The Lords never ſult 
the Purſuer's, to reduce real Rights of Heretage, or to regulate and convey 


ſtained ſuch a Title as this & 


them: All the Deciſions hitherto. have been in the Matter of perſonal Coy. = 


tracts, and about Moveables ; except only perſonal Contracts of Marriage 
Wich are Jari Gentium and favourable. As to the Inſtance of the Ms, 
ol Saltoun, it doth not meet the Caſe in Hand: For it was founded on a1 
n Obligement to pay a liquid Sum of Mony, and did not principally and im. 3 1 
mediately concern Heretage; Was purſued againſt my Lord Saltoun in hi; 
own Lifetime ; and proceeded upon ſome onerous and common Cauſe of th; 
Regiment, not without ſome previous Trial concerning the Verity of the i 
Bond. As to the Opinions of Vinnius and Sande, the ſame are overruled b 
Cuajacius, Donellus, the N Altorf, Olaradus, Car. Molinæus, Tuldenu 
urgundus in his Conſuetudines Flandriæ, andi 

P. Chriſtinæus in the 2. Vol. of his Deciſions Curie Belgiæ, and in his Book 
ad Leges Mechlinenſes Tit. 17. N. 10. nor is there any Ground for the D. 
ſtinction uſed by Vinnius and Sande; for why ſhould the Law of Death- bed = 
requiring the Circumſtance of Liegie Pouſtie, be more binding than the Stn 
tute requiring the Writer's Name with his and the Witneſſes Deſignations 
and Subſcriptions. The Inſtances of K. James the 5th's Revocation, K. Wi. 
liam's Teſtament, and the mutual Tailzies in Germam, are nothing to the 
Purpoſe. For K. James's Revocation was made long before the Act of Par 
liament requiring the Name and Deſignation of Writer and Witneſſes, when 
our Laws and the French were the ſame as to the Solemnities of Writs, and | 
the mutual Intails among the German Princes are of the Nature of Treatic 
of Peace, and Alliance. His late Majeſty's Teſtament can afford as littl: 
Argument : Becauſe, the Teſtaments of Princes having ſomething of legil 
Authority, are ruld after another Manner than thoſe of private Men; and 
the Solemnities uſed at the Hague are the ſame with thoſe obſerved in moſt 
ol the Places where His Majeſty's Territories lay. Upon the whole, it's ab- 
ſurd to impugn a. Contract of Marriage or rational Deeds in Favours of: 
Wife, upon Pretence of latent Indentures, tram'd as it were by Prophecy, to 


 Buzins, and eſpecially Nicolaus 


evacuate the juſt Effect of ſuch Settlements. _ —_ 

The Lords found the Indentures, tho not made according to the Forms 
and Laws of this Kingdom, may be the Title and Foundation of a Proceß 
for claiming a Succeſſion of Heretage or real Rights here, and to quariel 


and impugn Deeds in Prejudice thereof : And repelled the ſecond Defence ot 
Lis pendens before the Chancery of England, „„ 


ſtoun Tenant in Balbertoun. 


Lexander Brand of Reidhall as Principal, and Edward Yorſftoun as Cau- 

A  tioner, having granted Bond to Sir Alexander Brand for the Sum of 
1944 Pound 18 ſh: Sir Alexander thereafter obtained a Precept from Reid- 
hall upon Riccartoun for 2536 i. 6 ſh. whereby Riccartoun was to retire 
his Bonds, Tickets and Aſſignations by John Brand to his dane We. he 
rae FF yn © | | 8 Diligence 


23 


| July 10, 4706. Sir Alexander Brand of Brands field, againſt Edward Yor- Þ 
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o Innovation, it muſt only be underſtood a 
pbliges to no Diligence. 2. By the Practice of all trading Nations, inland 
eecepts, or { as they are termed in England and Holland) Aſſigoations ars 
d to no ſuch Rules of preciſe Negotiation as are required in foreign Bills, 
Wy reaſon of the Diſtance of Places. In reſpect all Perſons concerned in 
land Bills do ordinarly live not far from one another: And here the 
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7 diligences done againſt bim, and to take a general Diſcharge from Sir Alex- 
er of all he could ask or crave of Reidhall preceeding the Date; which 
= ould oblige him to allow the ſame to Riccar tons in Part of Payment of his 
ond for the Price of the Lands of Weſterhails, Sir Alexander in December 
00, about 13 Months after the Term of Payment of the Precept, Which 


WR ccartoun accepted, received from him 1000 Merks in Part of Payment: 


ad the firſt of March 1701, took from him a Bond of Corroboration for 


4 
t ls 


he remaining Sum, ſuperſeding Payment till a certain Term after the Date 


It. Riccarroun's Aﬀairs falling in Diſorder, and thereby failing in Payment, 
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artial Payment thereof: but alſo by taking his Bond of Corroboration 


. * ereof more than a Year after the Term of Payment, and by prorogating 
ie Term of Payment withqut the Drawer's Conſent, and adjudging Riccar- 
uns Eſtate upon the ſaid Bond. 2. The Charger did nor duly negotiate 


We Precept, by proteſting for not Payment againſt the Accepter debito Tema 


„., but ſuffered him to break without timeouſly certiorating the Drawer 


be ought to have done: ſince by the Act 1696, inland Precepts are equi- 


12 lent to foreign Bills, which muſt be ſo negotiated, other ways the Poſſeſſor 
n have no Recourſe againſt the Drawer, and conſequently Reidhall and 


e Suſpender his Cautioner are free. 


RX Anſwered for the Charger. The taking a Precept upon Rictartoun can never 


= underſtood an Innovation: Becauſe Innovation is never preſumed, unleſs 


preſt; The Sum in the Bond is leſs than that in the Precept, and the 


1 ond was not diſcharged at the giving of the Precept, but 3 to have 
Peen retired upon Payment. And if the eee Riccartoun's Precept be 


Frawer, Accepter and Pe ſſeſſor reſide within the Compaſs of a Mile. Nor 
oe we any Statute that determines a fix'd Time for negotiating Bills; 


ad the Act 1696, gives inland Bills no other Privilege than is allowed to 
Preign Bills by the Act 1681, which is only that they ſhould have ſummar 
Execution and bear Annualrent. But ſuppoſe inland and foreign Bills were 


Equiparate in all things, this Precept is not a ſimple inland Bill, but a clog- 


gad and qualified Note or Order: And the Charget hath habili Modo exons 
ed himſelf of any Truſt he had thereby, which was principally Mandantis 
%; In fo far as no ordinary Diligence for making the Payment effectual 
EKefphed for the Suſpender, There is the ſame Reaſon for punQually nego- 
eating inland and foreign Bills; neither of them being deſigned for lying 
eurities but to be preſently paid: And the nearer that Parties live together, 
ey can be the more eaſily proteſted and returned, that the Drawer may 
ke Courſe with the Perſon wird diſhonoured his Bill. So that there is a great 
Pitference betwixt a Precept that is to be negotiated and returned upon not 
Ceeptance or not Payment, and an Aſſignation in Security, which the AC 
aan may keep by him as long as he thinks fit. Nor hath the Charger any 


as exonered himſelf of his Truſt, which was given both Mandatarii et 
ant Gratia: In ſo far as he never proteſted for not Payment, indulged 
= + he Accepter of the Precept Thirteen Months Delay after it fell due, and 
orogated the Term of Payment ſeveral Months longer by accept- 


ing 


ir Alexander charged Edward Torſtoun upon the Bond wherein he was Cau- 
oner; who ſuſpended upon theſe Reaſons. 1. The Charger had innovated 
ie Debt by not only accepting the Precept upon Riccartoun, and receiving 
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ing of a corroborative Security, during which Time he broke; and any 
Diligence the Charger uſed againſt him was not upon the Precept, or when 
Res was integra, but only upon the Corroboration Right after Riccartoun's Al. 
, d i nt on 

The Lords found, That the Bond charged on was not innovated by the 
taking of a Precept upon Riccartoun, obtaining the fame accepted, receiving 
partial Payment, and a Bond of Corroboration for the Remainder payah|: 
at a certain Term. But found it relevant to liberate the Debtor in the Bond 
charged on and his Cautioner, that the Charger did not proteſt for not Pay. 
ment of the Precept, abr did Diligence for Payment of the ſame, againſt Ri. 

- eartoun till his Circumſtances were altered. I 
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Eodem Die. Walter Young, againſt George Young Merchant in Edinburgh, ſt 


= F Alter Young having Charg'd his Brother George upon his Back- bond o 
2 denude of ſome Bonds that were in Truſt in his Perſon, he ſuſpend. YZ 
ed, and at diſcuſſing of the Suſpenſion, the Charger being debarred ab ageni; 
by a 7 Horning, he then aſſigned his Charge to James Dundu: d 
Breiſtmill. When the Aſſigny inſiſted, it was 5 for the Suſpende, 
That the Horning againſt the Cedent muſt debar his Aſſigny aid pendenn 
Lite nihil innovandum, and the Jus queſtum to the Suſpender by the 1. 
ſtaining his Defence upon the Cedent's not having Perſonam ſtandi could on. 
ly be taken away by a Relaxation : Eſpecially confidering, That the Aſſg 
nation to Breiſtmill is gratuitous for the Cedent's Behoo f. 
Anſwered for the Charger. The debarring ab agendo by a regiſtred Hor. 
ing, being odious and meerly a perſonal Object ion, affording no Advanta: 
to the Proponer, cannot meet the Aſſigny who has Perſonam ſt andi. N 
has the Suſpender any Prejudice by admitting the Aſſigny to ſupply the. 
f fccitious legal Incapacity of the Cedent : Since the Suſpender is not exclude 
from any Defence or Manner of Probation competent againſt the Cedent; 
And ſo nihil innovatur by the Aſſignation to the Suſpender's Diſadvantag 
as he could pretend no 2 quaſitum by debarring of the Cedent except 
CTC , 
The Lords repelled the Objection againſt Breiſtmill, That his Cedent wil 
= debarred, and ſuſtained Proceſs at his Inſtance, tho the Aſſignation was fo 
E .  - theCedent's Behoof, 5 n 
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July It, 1706, James Dundas of Breiſtmill, 4g4i»ſ Henry Sinclair of Cu. 


= F the Declarator of Thirlage at the Inſtance of James Dandas of Brei- 
1 mill, againſt Henry Sinclair of Carloary, for declaring his Lands of C. 
. _  carloury aftrifted to the Purſuer's Mill, which is the Mill of the Barony of YR 
Old. liſtuun, whereof Over-carloury is a Part. 1 7 


Alledged for the Defender. That the Lord Torphichen granted a Charter 1 
Anno 1543, to Nincaid of theſe Lands of Over. carloury, cum molendinu u 
Multuris prior to the Purſuer's Charter of Aſtriction, which muſt infer au 
Immunity from Thirlage in Favours of the Defender the preſent Heretor. 
Replhed for the Purſuer. The Defender can have no Benefit of Immunit! ME 
by the Charter granted to Xincaid, unleſs he can inſtruct a connected 
Right from him. For as there may be different Progreſſes to the ſam Wn 
Land with different Holdings, Reddendos and Immunities; as oft falls 0% 

in the Caſe of ſeveral Adjudgers from a Ward Vaſſal, whereof one proc 3 


- = 1 : 
— Not | . oat” | | 
I v1 1 | 
: * 0 ve a . 
A - - C 
* Pet 7 . , . : - . b N 
: "Nag e q * < | 1 *. , ? 4 
7 4 ; 
IIS % « : R 
* * \ ' . ” : 
„ 


* : r 
Peciſions of the 
1 Charter taxing the Ward and other Caſualities, while another”s Charter 
WE. inves in the Terms of ſimple Ward: So the latter could not claim the 
rivileges granted to the former, without deriving Right —_ him. 1 
Dinben for the Defender. Tho'-none can plead Right wow - y Virtue 
SF any Charter granted to a Perſon he do's not ſucceed to: The Freedom and 

Wnmunity of Lands from Thirlage or any other Servitude may be conveyed 
WL ithour a connected Progreſs. Becauſe, Liberty is preſumed, and Servitude 
WE uſt be proved, and cannot be inferr d without a poſitive, Deed conſtituting 
ee fame ; yea even when conſtitute is taken off and extinguiſhed by any Dit: 
arge or Renunciarion without further Solemnity ; Starr, Inſtit. Tit. Seruitudes 
el, & 24. 80 that the Lands becoming free thereby, are tranſmitted with 
ar Freedom to any ſucceeding Heretor, without Neceſſity of an expreſs Pro- 
gon thereanent in his Righr. Nor can they ever be brought under the 


rovitude again but by the Deed of the Proprietar for the Time. The parallel 


WW diced of a Superior's raxing Ward: duties in Favours of one of ſeveral com- 
= eting Vaſſals, is no Ways applicable to this Caſe: For the Caſualities ol Supe- 
Woriry remain with the Superior, whoſe granting a taxing Charter, can only 
profitable to the Perſon who has Right to that Charter ; whereas a Servi- 
ae being renounced or extinguiſhed by the Superior's Deed, nothing remains 
ich him to be given to any Perſon by a ſubſequent Grant; and the Lands 
come and remain free for ever, unleſs a new Servitude be impoſed by the 
Wroprietar. . STOR. 11 5 


iaſtructed not a Connection of his Title from Kjzcaid;/ and therefore declared 
eſe Lands free of the Aſtriction. 0 ee ee eee 
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odem Die. Robert Brown of Carſluith, gainſt Thomas Maxwell of Cvill; 


"HE deceaſt Hagh Maxwell of Cuil. having in Anno 1660 married Hug 
B Relict of Robert Brown of Carſluith, whom He found in Poſſeſſion 


de whole Eſtate; he continued the faid univerſal Poſſeſſion altho his Wife | 
a only Right to a yearly Liferent of 1400 Merks. In the Year 1667 he 
quired an Appriſing of the Eſtate from one James M goman, and in Anno 1680 


Wansferred the fame in Favours of Robert Brown now of Carfluith his Stepſon 


ars, That Cuill for certain Sums of Mon) transfers and diſpones the ſaid hepetable 

ht by Virtue of the foreſaid Diſpoſition and Aſſigliion, &c. Together with 
e ball Sums of Mom, Principal, Annualrents and Expences and Sheriff Fie 
LEW ntained in the foreferd pie afſigned by 'Migowan' to him, and all Right, 


þ ile, Intereſt which Cuill had, has, or may haue thereto in Time coming &c. 
7h Power to call for the Maills and Duties thereof, as alſo the haill» Sams of 


im, Principal, Annualrents and Expences alovt transferred, which were diſpon- 


ohe by Migowan, &c. Whilk Cuill obliges bim to warrand from his own 


er make any other ' Afſignation, Tranſlation, Diſpoſition, Renunciation, or any 
er Security of the Premiſſes to no other Perſon or Perſont, Nc: Upon this 


ting his Father Granter thereoffor his Father's Intromiſſrons with the Rents 


dus ofthe Purſuer, in fo far 


they exceeded his Wife's Liferent. 


* 


| was 


A 7 
1 | : 


BE The Lords found that the Defender had the Benefit of Immunity from the 
Fnirlage by the Charter granted to Kzxcaid of the Lands of Overtarloum, albeit 


S | r advancing his Marriage with Cramfordſtoun's Siſter. Which Tranſlation. 
leer narrating the Appriſing at Migowar's Inſtance and his Diſpoſition to Caill, 


er Fuad and Deed allennerly, that is, that he had not done, nor jet ſpoald thiere- 


N 3 ranſlation the ſaid Robert Brown purſued Thomas Maxwell of Cuill as repre- 
the Lands appriſed 1 Conveyance of the foreſaid Appriſing in 
| A _— 


= Aledged for the Defender. He cannot be liable for any of his Father's Intro- 
1 tons before Tranſlation of the wane Becauſe any Intromiſſion he had 
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1 Was allennerly by Virtue of his Wife's Liferent Right, and not by Virtue gf 
the Appriſing which he never made Uſe of, but after it had lyen long dormant 
0 beſide him, diſponed it to the Purſuer alis qualis as it was. 2. The Warraq, 
dice in the Tranſlation from Fact and Deed is qt qualified and reſtrideq 
to Diſpoſitions, Renunciations, or Tranſlations of the Right and obliges n 
NLO. +; 3s ooo noo rap ton age, 5 
Rephea for the Purſuer. This Tranſlation not being a Diſpoſition, of Land 
but of the Appriſing it ſelf tanquam optimam maximam and haill Sums therein, Wi 
contained, Principal, Annualrents and Penalties; if the Diſponer by his Inti 
5 miſſion hath got Payment of any Part thereof, the Defender muſt make t, 
8 fame good to the Purſuer, who has Maills and Duties aſſigned to him v ithou 
Reſtriction, and all that was aſſigned by M gowan. Now M'gowan had Rig 
to the Rents craved, and therefore the Warrandice muſt extend thereto. IH 
Fuperintromiſſions not liferented cannot be aſcribed to Caill's Title by his Wir 
but to the Appriſing which was the only Title exiſting in his Perſon at ty 
3 Time. 2. Aſſignations, Tranſlations, Diſpoſitions and Renunciations in th 
- Warrandice comprehend all rhe Writs the Cedent could have made to th 
principal Debtor, or to any third Party except Tenants: And the ſubſequen 
Words, Or any other Security of the Premiſes, to no Perſon or Perſons, plain 
include his own: Superintromiſſions, the ſame Way as in the Caſe of his Trail 
lation of an Infeftment of Annualrent or any Infeftment in Security of a Su 
"FI in the ſame Terms, his bygone Intromiſſions that might have extinguiſhed ti 

= '  Subje& aſſigned would have fallen under the Warrandiſſwe. 
= = Daplyed for the Defender. The diſponing of the Appriſing by the Defendeſ 
—_ Father, with all Right which. he had or might have by Virtue of the Aff 
nation from M*gowan, implies that he intended only to diſpone what Right 
had ſo acquired, ſuch as it was. And ſince he never intrometted by Virtue 
the ſaid Appriſing, the Warrandice in his Aſſignation thereof can never mi 
him liable for any Intromiſſions he had, which his Wite's Poſſeſſion and bY 


" Wo 


own bona Fides do abundantly legitimate. e tg a 3 
| The Lords found the Warrandice was incurred by the Defender's Fathe 
Superintromiſſions with the Rents of the Eſtate above his Wife's Joyntinjm 


preceeding the Conveyance of the Appriſing to his Stepſon. And remitte(u 
the Ordinary to hear Parties as to how far the Defender is liable. 
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E Zodem Die. Grant of Dalahaple, ggainſt Major Alexander Anderſon. 
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- X MF Ajor Alexander Anderſon having granted Dalahaple a Bond of Corrov 
„ IVI ration of a Deb for which his Father was in the Meſſengers Had 
| under Caption at the Time, with this. Quality, That the Creditor ſhoul - 
| | ſuperſede Payment for two or three Years, and uſe all legal Diligence to af 
ais Father's Eſtate by Adjudication. and Inhibition; and after uſing of 1 
= _ Diligence againſt the Father, and elapſing of the Saperſedere, being chage 
Aron the faid Bond at the Inſtance of Dalahaple: He raiſed Suſpenſion u 
Reduction ex Capite Vis & Metws,' upon this Ground, That he had granted 
ſaid Bond of Corroboration to the Charger in Order to relieve his Father, vil 
©. was carried Priſoner through the Hills from Place to Place in his Night g0 wt 
A and Slippers, while ſick and not able to put on his Clothes, with the Hazail W 
1 . ̃—— f I mo 

|  _ Anſwered for the Charger. 1. That the Bond of Corroboration was 2 peu 
Tranſaction; in fo; far as the Suſpender got thereby more Terms of Paymeſ * 
than were contained in his Father's original Bond, and the Charger oblig n= 

_—_— - to adjudge his Father's Eſtate and tranimit the ſame to him. 2. I he Bon Ro 
—_.- charged on was homologated by the Suſpender, in that he had gotten _ x 
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nn principal Debtor an Aſſignation for his Relief to a greater Debt, and con- 
eyed the ſame in Favours of a third Party. Upon which two Grounds the 
ond of Corroboration could not be quarrelled upon the Head of Force or 


ENS 
a 


1 5 "Rephed for the Suſpender. That no TranſaQion could be inferred from the 
berſedere and other Quality in the Bond charged on; theſe being in Gremio 
WE the Right extorted, and Terms arbitrarly . impoſed by the Charger. 
= Tranftiondoth not exclude Reduction upon the Head of Force and Fear of 
WD cath; Stair, Iuſtit. P. 138 & 77. L. 13. C. ae Tranſact. December 8, 1671; 
=: contra Spaldings. 3. The Suſpender's accepting the foreſaid Aſſigna- 
oa from his Father was no more an Homologation, than if he had got Mony 
oa him to pay the Debt, and upon Payment had received a Diſcharge, which 
e Lords in parallel Caſes, February 11, 1668, Mackenzie againſt Fairbolm; 
eur 20, 1668, Fargqubarſon againſt Gordon, found not to infer Homologati- 
a againſt a Cautioner. „ 1 G2 Gant i EL 
RS Duplyed for the Charger. A Tranſaction is underſtood in Law to be inter= 
ed, where aliquid eſt datum, promiſſum, vel retentum: And the Suſpender 
SS the Bond of Corroboration got an Eaſe of the Debt by a long Term of Pay- 
ent. For qui tardus ſolvit quam ſolvere debebat, minus ſolvere intelligitur, 
te lſides, the Charger was bound by his Acceptance of the ſaid Bond to lead 
eeral Diligences againſt the Father's Eſtate, Which Terms and Conditions 
ing profitable to the Granter of the Bond, and burdenſom to the Charger, 
onot be look'd upon as the Effect of Force and Fear, but of a free Treaty 
ad Agreement. 2. If this Caſe were to be determined by the civil Law, the 
ppender could never be reſtored againſt his Bond: For there was no Force 
ad againſt him, but he voluntarly offered the ſame ; and there was no Leſion, 
he corroborated a juſt and true Debt; and by the Edict quod Metus Cauſa, 


15 op datur Actio ſi nihil abſit, & ſolum ſuccurritur captis & leſis, vid. L. 12. 


4 


g. & I. 14. F. Quod Metus Cauſa, My Lord Starr in the Place cited ſays; | 


— 


wo IE 
BR Th 


her will a 1 ranſattion be convelled upon ſuch Grounds of Force or Fear as could 
e“ other Contracts, but ſuch Fear as imports imminent Hazard of Death or 
rare: And however in this Caſe there might have been uſed ſome Indifc 
tion .in_ executing the Caption, when the Debtor was valetudinary and 
riiſn; he was in no Hazard of his Life, The Deciſion. betwixt M*iztoſþ 
md 3p4/4:ng is not to the Purpoſe ; For Mintoſb was apprehended upon a 
ption after Intimation of a Suſpcuſiun thereof. 3. The Grounds urged by 
eSuſpender do no Ways take off the Homologation: For the Suſpender be- 
oe Debtor to his Father, by transferring the Debt aſſign'd, and conſequently 
iiged to pay the Debt corroborated. Altho' the ſimple taking of an A ſſig- 
tion for his Relief would not import Homologation: Becauſe ſuch a Thing LE 
oaly intended to be effectual in Caſe the Aſſigny were put to pay the Debt. 
be Deciſions meet not the Caſe, for the Suſpender was not Cautioner, but 
e only Perſon obliged in the Bond of r And certainly had he 
r Payment of the Mony aſſigned and there with ſatisfied the Debt corrobo- 
Std, that would have inferred Homologation. The Caſe of the laſt Deciſion 
=— where a Minor Cautioner did obtain only a Decreet of Relief againſt the 
incipal Debtor but no Payment, which if he had recovered, the Lords would 
oer have reponed him againſt his Bond, ſeing he could not pretend Leſi- 


WE The Lords found the Suſpender had tranſacted the Debt for which his 
tber was Priſoner, and had homologated his own Bond of Corroboration, 
sas he could not quarrel or reduce the ſame ex Capite Vis & Metis: And 
© Nerefore found the Letters orderly proceeded, EC CE OR | 
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July 17, 1786. The Town Treaſurer of Dumbar, againſt Jean Pringle Re1ia WI 
/ George Rutherford Merchant there. , 4 Lo 


* 


Eau Pringle Relict of George Rutherford raiſed Advocation of a Proceß 
| J commenced before the Baillies of Dumber, at the Inſtance of their Treaſure; M8 
© againſt her as repreſenting her Husband, for Payment of a Debt due by bin 

' per Bond to the Purſuer, upon this Ground: That the Action was for a Debt! 
—_---. reſting to the Town Treaſurer upon the Town's Account, and the Magiſtrate, WW 
= who are Adminiſtrators of the publick Stock of the Burgh, could not judg: 1 
1 in a Cauſe concerning the Subject of their Adminiſtration, for which they 
= are accountable ; no more than a Tutor can be Judge in his Pupil's Cauſe, 
* The Lords repelled the Reaſon of Advocation, and remitted the Cauſt 
There being an expreſs Act of Parliament allowing Deputes to be Judges u 
the Principal's Cauſes : And the Baillies are but the Town's Deputies, and 
may competently judge upon Debts due to the Town. Nor doth the Caf: of 

a Tutor or Curator meet: Theſe being reputed as Parties themſelves, wheres | 

| Magiſtrates of a Burgh are not ſo conſidered in the Concerns of the Com- 

munity es OTIS, CNY 2 


Eodem Die. Sir Hugh Campbell of Calder, againſt the Creditors of Park Hay 
= N the Ranking of the Creditors of Park Hay, Sir Hugh Campbell of Calin 
= founded upon an heretable Bond of Relief for ſeveral Cautionries he ſtool: 

1 ingaged in for Park, whereupon he had taken the firſt Infeftment: And cravei 

Preference not only for the principal Sums, Annualrents and Expences pail 

by him to the common Debtors Creditors, and theſe Annualrents and Deburk-& 

5 ments ſtated as a principal Sum bearing Annualrent from the Time of Pa 
ment; but alſo ſought to be preferred for the Expences of expeding his Inſeſ 

ment and making it effectual againſt the other competing Creditors. Becauſt 
ais Bond of Relief doth expreſly provide that his Infeftment ſhall not b&8* 
 -., _ redeemable till he be reimburſed not only of all Charges and Damages i 
_— general, but alſo of the Expence of his Infeftment. And his Charter under tl: 

EGBGBreat Seal repetes theſe Obligements ; and both it and his Seaſin expre(j= 
_ relate to the Reverſion in the Way and Manner as the ſame is contained in th: 

Bond of Relief regiſtred and made publick. n. * 

An ſwered for the other Creditors. However the Expence of Sir Hugh Cam 
bell's Tnfeftment might be the Foundation of an Action againſt Park Hay, 6 
inconceiveable upon what Ground it can be real againſt the Eſtate, to the Ex Wm. 

cluſion of other Creditors: Seing there is no ſuch Proviſion in the Infeftment, 
which is only granted for Relief of. Debts, particularly therein enumerated. 

Nor doth it alter the Caſe, that the Infeſtment relates to the Charter: Scins i 

ſingular Succeſſors are only obliged to notice what is expreſly and fully con- 
tained in the Seaſin; And the Words of the Charter, To be relieved of all Cif, ſn 
Skaith or Damage can only relate to the Debts he ſtood ingaged for. 2. What. 
ever might be pled as to the Expence of expeding his Infeftment, it is abſud 

to pretend that the Deburſements in maintaining his Right againſt the com: 
. peting Creditors ought to be ſuſtained: Seing in Competitions every Creditot Wn 
WEE muſt bear his own Burden of Expences for their own Security, It 
I)ybe Lords ſuſtained Preference upon the Infeftment of Relief for the princiſ 1 
 Sums, Annualrents and Expences paid by Sir Hugh Campbell to Park's Creditors, Wi 

and allowed the ſame to be ſtated as a principal Sum at the Time of Payment: 3 
Bur refuſed to ſuſtain his Claim of Expences for expeding his Infeftment and 
making it effectual againſt the other competing Creditors. | Jul 
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= Merchant there. 


Sy ms Lees Merchant in Glaſgow, as Executor Creditor to Ninian Glaſs in 
= Crafords-dike, hiving intented a Proceſs 7 Robert Dinwidie Mer. 
Chant in Glaſgom, and Elizabeth Relburn Relict of the ſaid Niniaz Glaſs ; for 
ER cticution and Delivery to him of ſome Barrels and-a Boat belonging to the 


efunct, and confirmed. by the Purſuer. SOT ED ĩðâ 2 
=  ldged for the Defender. That before the Purſuer's Confirmation, the ſaid 
elisabeth Kelburn was confirmed Executrix dative to. the Defundt, and had 
obtained the Goods purſued for eiked to her confirmed Teſtament ; and Ro. 
ert Dinwidie was aſſoilzied in a Proceſs at her Inſtance. for them, before the 
Commiſſars of Glaſgom, upon a Ground of Compenſation by an equivalent Debt 
he Defun& was owing to him. So that the Purſuer's Confirmation is null; 
s being poſterior to another's Confirmation as principal Executrix dative: 
ice there cannot be two principal Executors to the ſame Defunct; as was 
ound betwixt Kennedy and Cuming, and the Creditors of Rinfauns. 

W Replyed for the Purſuer. Albeit the Relict's Confirmation was prior to his, 
oeet his Confirmation was expede before ſhe did eik the Goods now purſued 
ro her firſt confirmed Teitament: And the making the ſaid Eik could be of 


2 
* 
— 


777. ᷣͤ vy ĩͤ vv EEC oe 
= Daplyed for the Defender. The Purſuer's Confirmation cannot ſubſiſt as a 


Teichen for the Purſuer. That he could not call the Executrix dative to his 


he taking out and executing of his Edict. 2. The Abſolvitufe obtained b 
ED: wid 


lios acta, wherein he is not concerned. 


| Go Reſpect that before the Date thereof, the DefunQ”'s Relict was confirme 


ot 4d omiſſa, without calling of the firſt Executor dative. 


** pF 
; 


Fodem Die. Archibald Fleming of Ferm, and Sir George Hamilton his Ce- 
= 4ent, againſt Sir James Calder of Muirtoun. 6 Ty | 


7 * George Hamilton Aſſigny by the reſt of the Tackſmen of the foreiga 
=) Cuſtoms and Exciſe, having obtained a Decreet againſt the Repreſen- 
Wy ativesof John Marray (who had been their Caſh-keeper and general Receiver) 
* Hor a Matter of Twenty thouſand Merks of Ballance due by the Defunct ; 
3s Bo having. charged Sir James Calder of Mairtoun his Cautioner, for Payment 
Lauidation was altogether ip Abſence qucad him, who was never cited to the 


: dig 


$ pie 18, 1706. James Lees Merchant in Glaſgow, againſt Robert Dinwidis 


PDative ad omiſſa, becauſe it bears not to be ſuch : Nor was the principal Execu- 
tor called thereto, which is neceſſary to the obtaining a Dative ad omiſſa; Be- 
aauſe the principal Executor has the Privilege to eik, and may obje againſt | 
the Ground of the. Executorſhip. 2. Its Jus Proprium and not Jas Tertii for the 
efender to found upon rhe Relict's Teſtament, becauſe he ſtands aſſoilzied ii 
a Action at her Inſtance as Executor, and fo has Intereſt to maintain that 


obtaining 


ne 
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vo Import, ſince the Goods therein mentioned had been formerly confirmed 
yy the Purſuer as Executor Creditor, who therefore ought to be preferred to 

them, as if he had been confirmed ad omiſſa. 2. It is Jus Tertii to Dinwidie 
to found upon the Relict's Confirmation: Since he derives no Right from 


onfirmation, becauſe tho her Confirmation was prior to his, yet it was after 
e againſt the Relict cannot be obtruded to the Purſner; being Res inte 
The Lords found the confirmed Teſtament at the Purſuer's Inſtance null; 


Executrix dative, and the Purſuer is alſo confirmed a principal Executor; and 


the faid Sum, he ſuſpended. upon this Ground; That the ſaid Decreet of 


126 A Journal of the Seſſon; containing 
| chaining thereof. And the Lords for that Reaſon turned the ſaid Deren 


into a Libel; and found that the Charger behoved to prove his Libel, as if 
the Suſpender were only newly cited. | 


July 19, 1706. : Katharine Edmondſtoun, and Mr. Stephen Olipher her Haſ. 
+ band, againſt James Edmondſtoun. 2 OB Sh | 


f . 
| 4 


Ames Edmondſtoun having granted a Bond of Proviſion to his younger Chi. 
dren, and the Portions of the deceaſing to accreſce to the Survivers ; K. 
 'tharine Edmondſtoun one of theſe Children, with the Concourſe of Mr. S:.. 
phen Olipher her Husband, purſued James Edmondſtoun her eldeſt Brother a; Wl 
| Heir to his Father, for Payment of her own Proviſion of Five thouſand Merk, 
and a Proportion of her younger Brother's, falling to her through his De. 
ceaſe; EN 5 GY OT Dy SECS . 
Alledeged for the Defender. Abſolviture; Becauſe the Bond of Proviſion wa 
granted on Death-bed, and he had raiſed Reduction ex eo Capite, which he = 
, kg Dy, xt og e i . 
Rephed for the Purſuer. That the Father was bound by his Contract of 
Marriage to imploy Twenty thouſand Merks in Favours of himſelt and hs 
future Spouſe in conjunct Fie and Liferent ; and of the Heirs and Bairns one o i 
more to be procreated betwixt them in Fie : And the Bond of Proviſion was WY 
nothing in Effect but a Diviſion, which the Father has always the Power of 
even in Articulo Mortis. 5 . „%% ͤĩ ᷣ 
Duplyed for the Defender. Utcunque the Death-bed Deed, had it related u 
the Obligement in the Contract as its antecedent onerous Cauſe, might har 
ſubſiſted; Yet not having any Relation thereto, but being in the Terms of 2 
ſeparate Proviſion, and made on Death- bed, it cannot ſtand in Prejudice of the 
Heir: Nor is it enough for the Purſuer to reſtrict the Import of it to what: 
might fall to her Share of the Twenty thouſand Merks by her Mother's Con 
tract of Marriage + Becauſe, the Death-bed Deed being null in Law, can have 
no Effect at all, by the Rule quod nullum eft, &c. Beſides, there was no a 
culty of Diviſion of the Twenty thouſand Merks reſerved to the Defun tj: 
nor did he exerce any ſuch Faculty; On the contrary hoc non voluit, but on 
that the Death-bed Bond of Proviſion ſhould be binding, quod facere 1M 
potuit. ä he ro 


* 5 


The Lords ſuſtained the Bond, and repelled the Defence of Death- bed It | : 


Reſpect of the anterior onerous Cauſe by the Contract of Marriage. 


Eodem Die. George Turnbul Writer to the Signet, againſt David Anderſon WY 
Merchant in Montroſe. LO Let; Tay; „ 


2 py ; 
5 Eorge Turnbul Writer to the Signet, having, as Creditor to Mr. Arbut hn i 
„ , Merchant in Stonehive by two Bills, arreſted on a Dependence before Wa 

the Admiral, in the Hands of John Heriot Merchant in Dirletoun as Debtor to 
Arbuthnet, and after Sentence. purſued a Furthcoming : Compearance was 
made for David Anderſon Merchant in Montroſe, who claimed Right to what Wl 
| Heriot was reſting to Arbuthnet, by Virtue of a Precept drawn by Arbat hut Wil 

in his Favours upon Heriot, Ordering him to compt and pay to Mr. Anderſon fo 

4 1090 Bolls of Meal received from the Drawer, and for 51 Stone of Iron at 58 ſh. pet 

=. Stone, and to take his Reteipt, &c, $ . BD 

| Aleaged for Mr. Tarnbal, That he ought to be preferred, becauſe his At. 
reſtment was prior to any Intimation of Mr. 4»derſon's Right, 
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1 Anſwered for Mr. Anderſon. That Preference was due to him for that hien 
1 recept” was prior to the others Arreſtment 3 and needed no Intimation, be- g 
e complete Right and Conveyance from the Date: As all Orders and 
eccepis berwixt Merchants in re Mercatoria are, Stair Lib. 3. Tit. 1. N. 
2. Forbes Treatiſe of Bills, P. 166. 2. Et ſeparatim, the Arreſtment is null, 
being on a Dependance not maritime before the Admiral. He AM 
L Replyed for Mr. Tarnvul, Mr. Anderſon's Precept from Arbuthnet is not 
Nach an Order and Bill as is meant by my Lord Srair, and Mr. Forbes in the 
nsces cited, and which by our Practice requires no Intimation: It not being 
or a liquid Sum, but only an Order to Heriot to fit and clear Accompts 
nent the Price of Victual, and other Merchant Goods with Anderſon; who, 
lbeit the Ballance was to be paid to him, could not pretend that the Right 
Fhereto was formally ſtated in his Perſon by Virtue of the Precept, without 
EE omplcting his Right by Intimation. Otherwiſe all manner of Conveyances 
among Merchants might be pretended as privileg'd from the Neceſſity of In- 
imation, which would tend to unſecure Arreſtment by latent Rights. A- 
ain, this Precept cannot partake of the Privilege of Bills: Becauſe ſummar 
Diligence by Horning could not proceed thereon, in that it requires a previ- 
us Compring for liquidating the Debt, which can only be proſecuted by an 
ordinary Aion, 2. There is nothing more ordinary than to purſue Pay- 
ment of Bills of Exchange before the Admirality, and it was never heard 
that the Admiral's Decreet was reduced on that Account: And if it were 
otherwiſe, many would ſuffer in their Rights and Property, 
= Duplyed for Mr. Anderſon. Tho Horning were not competent on his Precept, 
that could not exclude him from the other Privileges of a Merchant-writ 
For Bills of Exchange a ter Six Months are not the Subject of ſummar Dili- 
gence; And Notes of Merchants are valid withour' the ordinary Solemnities of 
common Writs, tho at no Time Horning could be raiſed on them. 2. The 

EE Admirals Juriſdiction is limited to maritime Cauſes, and a Bill of Exchange 
is no mote a maritime Subject, than a Bond granted by one Perſon to ano- 
ber: nor can there be any ſingle Inſtance Firn where the Admiral's in: 
competency to judge concerning Bills ot Exchange being proponed, was res or 
ee by che Lords of Sceſhon, op 
The Lords tound Mr. Ander ſon's Precept could not carry a Right to the 


F Subject without Intimarion : And Preferred Mr. Tarabul the Arreſter, albeit 
his Arreſtment proceeded on an Admiral Precept, © —_ 


1 Eodem Die. Wilſiam Black and other Tenants of Gogar's, againſt Hugh W.. K 
= gill of Grange, Baillie of the Regality of Culroſs. V mn 


1 I the Action of Reduction and Declarator at the Inſtance of William? Black 
®: and the other Tenants of Gogar's, againſt Hugh Megill Baillie of the Re- 
SE zality of Calroſs for Damages the Purſuers were put to by a Poinding, that 
followed on an unjuſt Decreet of Poinding the Ground pronounced by tlie 
Defender, wherein he repelled this Defence, That the Heretor Was not Fall'd: 
The Purſuer founded his Libel on ſevera] Acts of Parliament concerning 
Judges Adminiſtration of Juſtice, . particularly the Act 2. Par. G. . 2. 
whereby any Officiar wilfully treſpaſſing in the Miniſtration of his Office f 
we Law, and the fame proved againſt him, ſhall tine his Office Year and 
F1 Day, and Aſſyth the Party as effeirs; And by all Law. Judge, 461 facit 


LI (oh by doing Injuftice, is liable to the Parties Damage thereby ſu. 
determining wrongouſly in a Point of Form are unpreſidented, and annoet 
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be ſuſtained : For it is well known that their Decreets are daily reduced þ 
1 the Lords, not only for Eſcapes in ſome Formalities, but alſo for material 
Iniquity. And the Acts of Parliament concerning the Puniſhment of unjuſt b 
3? | Judges, as the Ad 45. Par. 2. J. 1. Adt 17. Ibid, Act 76. P. 14. J. 2. 
Act 26. Par. 5. J. 3. and Ad 104. Par. 7. J. F. relate only to ſuch 23 1 
treſpaſs wilfully and deceitfully, or by refuſing to adminiſtrate Juſtice 4. 
Re mo protelandi Litem, or by giving partial Counſel : none of which can be 
aaaavhpplyed to the Defender who is a Man of known Probity and Integrity; 
and therefore ſhould not be brought upon the Stage for an innocent Miſtak; MY: 
TY in ſuch a Point of Form as is libelled againſt him. 5, FOO" e ee | 
| The Lords Aſſoilzied the Judge. wo * 


ah 


Eodem Die. Competition betwixt Sir James Elphinſton and the other Creditor; i 
f Strichan. : \. 1 eh men e 1 FLY 
N the Competition betwixt the Creditors of Fraſer of Strichan, who au 
] "raiſed Summonſes upon the paſſive Titles, againſt Thomas and Ale xand 
Fraſers his younger Children, and thereupon arreſted in the Hands of te 
Earl of Murray his Debtor, and thereafter obtained Decreets of Conſtitution: RK 
The Lords found, That a libelled and ſigneted Summons before it was exe. 
cuted, did not make a depending Action; and therefore did not ſuſtain Ar. 
G...... M8 
Albeit it was alledged, That tho an Action is not ſaid to be depending Wn 
before an Ordinary till the Libel be executed, tabled and called; and a Sun MM: 
W mons till it be executed doth not render a Matter litigious, or interrupt Pre. 
= ſceription: Yet a ſigneted libelled Summons is an inchoate Action, and wa; 
= always held to be a Dependance whereupon Arreſtment might be uſed. FH 
vouching whereof, a Declaration ſubſcribed by Thirty five Writers was? 

* produced, teſtifying that they were in Uſe to raiſe Letters of Arreſt ment 
v upon 2 Hbelled figneted Summons tho not executed ? And eredendujn Ae 
- In reſpect it was anſwered, That the Declaration of the gathered Hands is not 
= tobe regarded, moſt of them being young Writers, and the old experienced 
3 | Maſters of Stile declare that the Practice of raifing Inhibitions or Arretments YR 
upon unexecuted Summonſes is contrary to Senſe, Law and Stile: The Un. 
Warrantableneſs whereof doth appear from theſe Words in the Bill and Letters; 
As the Summons duly executed bears. And whatever might be ſaid for the raiſing 
of Letters of Arreſtment before Execution of the Summons, the anterior exe. 
cuting of the Arreſtment cannot be accounted for. As tho a general Charge 
and Summons on the paſſive Titles be ordinarly raiſed together, the Sum- 

mons is never executed before the general Charge. © 
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Iulxy. 24, 1706. John Donaldſon Fador for the Earl of Panmure , againſt the 
hte and" Town of Brechin. n. 
$19 CO CGHRTIET. MO CI} 16-39! TT 02 © by: | 
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J Ob Donaldſon" Factor for the Earl of Panmure, having Charged the Vag- Wl 
J >» ſtrates of Brechin for 1200 Merks due to him by the Town per Bond, Wil 
They ſuſpended upon this Reaſon, That the Charger is guilty of Uſury for Wi 
enacting more Annualrent than is allowed by Law: Ane therefore the hall 
+ of he Sum belongs to the Magiſtrates as Diſcoverers; For which they fe- 

peted a Declarator ; And for inſtructing the Reaſon. of Suſpenſion and De- 
_ _ -- -clarator,: produced a Diſcharge prante by the Charger for 45 1b. Scots as 
oon Tears Intereſt of the Debt. And to evince, That the undue Exacuot 
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The. 
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= Deciſions of the Lords of Seſſion, &c. 1706. 1 29- *.-. 
WW... not through Miſtake, but of Deſign, they pointed at a Note written 81 
y the Charger on aer of the Diſcharge, bearing, Thas he allowed Three 
__ Doters Retention onh. . C 
. ere for the Charger. That he opponed the Diſcharge which borez 
Frhat Retention was allowed conform to Act of Parliament, and the Super- 
„ more than the due Annualrent was only 20 ſhil. Scots, an inconſider- 48 RB 
ble Fourty fifth Part of what was truly due: And the Lords are not to 1 
ognoſce de minimis. And the taking thereof can only be imputed to an | 
Wor or Miſtake in the Calcul : For if he had had an uſurary Deſign, he 

Would never have made his Diſcharge ſo particular as to Principal and An- 
rent, but would have worded it ſo 2s. the Uſury behov'd to be other. 
Ways proved than by the Writ it ſelf. Again what 1s minuted.on the Back 
f the Diſcharge is ſo far from inferring a Preſumption of Uſury, that it 

Wvinceth the contrary, viz. That how ſoon the Charger was ſenſible of his 
Miſtake, he minuted on the Back of the Diſcharge that Three Quarters 
WR tention was only allowed, to the End the Suſpender's might be redreſſed 
RT U ers. Dees: „ 
__ Repled for the Suſpenders. In Crimes of this Sort the Auimus delinquendi 3 
co be noticed, which is certainly as great in ſmall Matters as in Affairs * 
higher Importance, if not greater. As it is the Sign of the greater Baſe- 
ess and Depravedneſs of Spirit to commit Uſury for a ſmall. Matter, than 
r a conſiderable Sum, where the Power of the Temptation might in ſome 
(eaſure alleviate the Crime. But then aj us et minus non variant Speciem: 
ad our Law ſuſtained a criminal Dittay of Uſury for taking the Mar- 
n, Intereſt of Fifty Merks upon the Eighteenth of July in the Caſe of 
WP rd; Anno 1666, and the like November 28, 1668, in the Caſe of Hugh 
WR oxbargh, as appears from the Books of Adjourna, © 
== Duplyed for the Charger. The two Caſes urg'd from the Books of Adjour- 
ul do not meet : For there Annualrent due at Martinmas was exacted in the 
eeceeding July, which could not receive a favourable Conſtruction, or bs 
yputed to the Creditor's Miſtake ; Whereas to inter Uſury from tuch a mi- 
ute Eſcape iz Calculo as the Charger's is, might pave the Way. for catching 
e oe 4, ęœęqfs 89898 
The Lords found the Charger not guilty of Uſury, and that there was 


odem Die. jean Weems and David White her Husband, contra Anna 
Sobel Forbes Daughter to the deceaſt Mr. Arthar Forbes, being Creditot 
dc Sir Patrick Murray in 1000 Merks per Bond, granted an Obligement 
An and Martha Murrays her two Aunts, by the Mother, ſide, for Pay- 
eat of 40 Pound yearly: And thereafter, having married the deceaſt 
es Hamilton Goodman of the Cannong ate Lolbooth, ſhe made a Diſpoſition 
bim omnium Bonorum, and particularly aſſigned him to the ſaid 1000 
erks Bond; But by a poſterior Diſpoſition, ſhe aſſigned to the ſaid An 
erg her wearing Clothes. James Hamilton transferred the ſaid Bond to 
ear Weems his ſecond Wife in Implement of the Minute of Contract paſt be- 
nt them pro tanto, who with the Concourſe of David White her preſent 
band pur ſued for the ſame. Compearance is made for Auna Murray Who 
| laimed Preference to the Sum upon this Ground; That ſhe was Executrix 
4 Creditrix decerned to Iſobel Forbes, and had confirmed the ſame as in Bo- 
of the Deſunct; Whereas Jean Weems's Right depended upon the Vali- 
EL ity of the Diſpoſition made by Iſobel Forves to James Hamilton, which was 
VV TZ 1 85 ul 
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null and reduceable . upon the Act of Parliament 1621, as being a Diſpoſi. 
tion omnium Bonorum by a Wife to her Husband in Defraud of Creditors. 


nuded in her own Lifetime. Nor is a Diſpoſition by a Wife to her Hu. 
band reduceable upon the Act of Parliament 1621 as gratuitous, and to the 


poned to her her wearing Apparel which was more than ſufficient for her 


| becauſe ſhe Anna Marray granted a general Diſcharge to him of all ſhe could 


ſumption of a Gift is ſtronger than that of Payment, November 23, 1679 4 


Anna Murray expreſſeth a Donation in theſe Words, She leaves, gives an ; | 
bequeaths ; The Subject diſponed is wearing Apparel which is not a liquid 


by Anna Murray to James Hamilton cannot include the Obligement in he 


The Decreet recovered againſt him for the wearing Clothes diſponed, and | 
Value thereof. Nor docs Anna Murrgy pretend this to be a! 


cd on theſe Specialities, The Defunct was rich and had no Children, and the 


| WE... 4 
. 
* * 


13% A Journal of the Seſſion; containing 


Alledged for Jean Weems, That Anna Murray as Executrix Creditrix to 
Iſobel Forbes can have no Right to the Sum; becauſe the Defun& was de. 


Prejudice of lawful Creditors ; ſeing a Husband is liable in quantum lucr at , 
Yea, Iſobel Forbes after granting of the foreſaid Diſpoſition to her. Husbang 
had a ſufficient Fund to anſwer all her Debt, and particularly the Debt 2c. 
claimed by Anna Murray: In fo far as by a ſubſequent Diſpoſition, ſhe dic. 
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Payment; And muſt be imputed in Satisfaction of the Debt due by the 
Diſponer, ſince Debitor non preſumitur donare. And Anna Murray cannot iſ 
reduce T/obe! Forbes's Diſpoſition to James Hamilton Jean Weems's Cedent, i 
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ask or crave, and conſequently of this Obligenent. 

Anſwered for Anna Murray, T he Diſpoſition to James Hamilton be- 
ing gratuitous and omnium Bonorum, is plainly fraudulent. and null by Ex- 
ception, in Competition with Anna Murray an anterior lawtul Creditor. | 
Nor doth the Brocard Debitor non præſumitur donare hold in many Caſes; 
as where the Writ bears to be a Donation; or the Thing diſponed is not 
a liquid Debt of the fame Kind; or is Remuneratory ; Or where the Pre. 


e 


Anderſon contra Anderſon, June 16, 1655, Cruickſhavk contra Cruickſhank | 3 
All which Exceptions concur in this Caſe : In fo far as the Diſpoſition u 


Debt; And 'tis a remugeratory Donation Mortis Cauſa to an Aunt who attend. 
ed the Diſponer the Time of her Sickneſs, and at the bearing of all led 
Children, and who had ſuffer'd Loſs by her Father. The Diſcharge granted 


Favours for the Fourty Pound of Annuity : Becauſe, the general Clauſe | * 
not to be extended beyond the Subject antecedently therein-narrated, vi 


— 


a Debt due by 

James Hamilton, but only by Tfobe! Forbes. ))) ye ey 4 Þ 
| Replyed for Jean Weems, The Diſpoſition by Iſobel Forbes to James Hamil 
ton bears not only for Love and Favour, but alſo for diverſe onerous Cauſe! 
And the true onerous Cauſe thereof was, That he had ſuſtained the On: 
Matrimonii; and Jean Weems hath the Sum tranſmitted to her for a mol 
- onerous Cauſe, viz. In Satisfaction of the Proviſion in her Contract of Mar- 
riage with him. The cited Deciſions are not to the Purpoſe : For in that 
of Anderſon contra Anderſon, The Quality of the Parties Oath by which ths 
Debt was conſtitute, the Smallneſs of the Sum, and the Circumſtances of Par: 
ties were the Rule. And the Deciſion betwixt the Craickſhanks Was found 
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Purſuer was poor and his neareſt of Kin; and the Diſpoſition reſerved a Fi 
culty to alter. The Diſpoſition again was burdened with the Payment of 
Sums to ſome other Friends, and bore expreſly in Satisfaction of Debts due 
to them, but did not declare fo as to the Debt due to the Purſuers. 
The Lords ſuſtained the Obligement in Favours of Anna Murray, and found, 
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That Iſobel Forbes's Diſpoſition to her Husband cannot compete with ber 
Right. And found the Diſcharge by Auna Murray to James Hamilton doti 
not concern this Caſe, but only the Decreet therein-narrated ; Becauſe chels i 
were Debts of a different Kind. And found, That the Aſſignation by Fire 
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F i Lords of Seffion, Sc. 


e, of ſome Body-clothes to Auna Murray is not to be conſidered as Payment 
. gatisfaction, but a mere Donation. And therefore preferred Anna Marray 


che Annualrents. 


9 godem Die. Janet Carruthers and James Maxwell of Barncleugh her Hausband. 
== :24»f John Carruthers of Dormount. Non 6: 


| Bc Uſanna Mexwell Daughter to John Maxwell of Colignaw having diſponed | 
ber Eſtate to John Carruthers of Dormount her ſecond Husband, upon his 
Wanting a Backbond to provide and ſecure her in the Literent of the whole; 


ad the Children to be procreate betwixt them in the Fie of the equal Half | 
hereof: Janet Carrathers only Child of the Marriage and James MaFwell of 
cla her preſent Husband purſued Dormonnr for Implement of the Back- 
__ Aldged for the Defender. That he could not be obliged to implement, in To 
Regard the Right made to him by his Wife was ineffectual, ſhe with Conſent _ 
fer firſt Husband, having formerly diſponed the ſame Lands to John Maxwell 
Hader of Caſtlemilh her firſt Husband's Father, which excluded the Right made 
y her to the Defender, and rendred the fame altogether ineffectual, which 
bliged him to buy in Caſtlemilt's Right 
_—_ Rephed for the Purſuer. The Defender having entred to the peaceable 
EP ofſcihon of the Lands diſponed, and continued long therein by Virtue of the 
Right from his Wife, he was in mala Fide to acquire Caſtlemill's Right in Pre- 
BSudice of the Purſuer, whoſe Right he might have completed and rendred pre- 
rrable to Caſlemilk, by infefting or adjudging: Which by his Backbond he 5 
aas bound, as Truſtee for the Purſuer, to have done; and hath induſtriouſſy , 
mitted to furniſh him with a Defence againſt this Purſuit, © © IRE 
= Duphed for the Defender, It was impoſſible to make the Defenders Right 
om his Wife preferable to her prior Right in Favours of Caftlemilt; Seing 
be Purſuer, as Heir to her Mother, would have been obliged to implement 

e Diſpoſition to Caſtlemili, and the Inhibition thereon would for ever ex- 
uded the poſterior Diſpoſition to the Defender; whatever Diligence had 

een done to complete it. So that the Defender was in optima Fide to acquire 
AE -/emilt's Right, his own Right being reduceable ex Capite Inhibitionis and. 
eceſſity has no Law. 2. The main Cauſe of Dormount's obliging himſelf 
r one Half of the Lands diſponed to the Heirs of the Marriage, was his get- 
Wing the other Half to himſelf; and ita ef, the Inhibition upon Caftlemilh's 
EDiipoſition did wholly evacuate Dormount's own Half: Therelore the Oblige- 
ent of the Backbond falls ex Ca ſa data non ſecuta, Arg. Deciſ. December 
3, 1684, The Dutcheſs of Lauderdale contra the Earl, 3. Et ſeparatim, The 
EP urſucr cannot inſiſt againſt the Defender for her Half of the Eſtate : Becauſe 
e may be repelled perſonali Objectione as Heir to her Mother, who was obliged 
go warrand Dormount's Half 3 Fact and Deed; and the one meets the 
ther by Compenſation. For tho? regulariter Compenſation is only in Quanti- 
ibu, yet ubi mutuæ Obligationes ſunt ejuſdtm Speciei (as the Obligations for 
be two equal Halfs are) they meet one another. And where a Perſon is 
ceſſitate to buy in a preferable Right, which would evict a former Right in 
a Perſon, he who is liable in Warrandice of that former Right, can never 
aim the purchaſed Right, without giving what was paid for it, and all Ex- 
ences. 3 3 | 3 
ohe for the Purſuer. Caſtlemil's Son as the Mother's Heir of Line is 
E table primo Loco to make good her Warrandice, and the Purſuer being only 
eir of Proviſion, is liable in Warrandice but according to the Value of the 
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| pucceſſion, and not in that, till the Heir of Line be diſcuſs d. df. 6 
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If ue Lords found, That the Defender could not make Uſe of the ſuper. i 
venient Right acquired from Caſtlemilt ro exclude the Purſuer from the Beneft Wl 


of his Backbond, and that the neceſſary Expences muſt come off the whole 
Eſtate, and not off the Purſuer's Half only. 1 


July 27, 1706. Thomas Bairdiner of Cultmill, ainſt William Dryſdale 4 | 
Tenant there. TE 25 eb. 8 


oY 
_ -- 
— 1 
1 


Homas Bairdiner having acquired the Lands of Caltmill by an Adjudication 

againſt the Heretor, did enter inta a Contract with William Dryſda: 

the Tenant, who had married one of the Heretor's two Daughters and Heis 

= Portioners : Whereby the ſaid Thomas Bairdiner was obliged to renew the 
= Tack for the Space of 19 Years upon Payment of the former Tack-duty, and 
1 to grat him a Diſcharge of a Year's Rent then due; and William Dry/a: 
obliged himſelf to grant a Diſpoſition with Conſent of his Wife, of all Pretene ln 

or Claim that ſhe had to the Lands; and to cauſe her Siſter do the like betwix 

and a certain Day under the Penalty of r00- Merks in Caſe of Failzie. Willin 

- Dryſaale being charged to implement his Obligement, he ſuſpended upon th 

| Reaſon : That to procure his Siſter in Law's Conſent to the Diſpoſition, ua 

_ = Factum impreſtabile, for ſhe would by no Means conſent ; and therefore the 
WT Charger could only ſeek Damage and Intereſt, which is liquidated in te 
Obligement to 100 Merks of Penalty. Upon Payment whereof the Suſpend: 

i free; ſeing the Clauſe, By and attoar the Implement of the Premiſſes was na 
1111 . C arm + ny 
= Anſwered for the Charger. As the Sanction of a Law is only to inforce tm 
Obſervation of it, by ſubjecting Tranſgreſſors to the Penalty: So the adjetin i: 

of a Penalty to an Obligation is only deſigned as a Compulſatory upon ti 
Debtor to tulfil, and to render the Obligation effectual: The Words, By il 
attour Implement of the Premiſſes, being only added ordinarly ob majorem Cu 
telam. And if it had been intended that the Suſpender ſhould be liberated upolfi 
Payment of the Penalty, that would have been expreſt, as alſo that all Thing 
done in Contemplation of the foreſaid Obligation ſhould be reſtored. It is oY: 

no Moment that the Suſpender pretends, he cannot procure his Siſter in Lai 

to conſent to the Diſpoſition : For he ought to have foreſeen that Difficulſ 
before his Ingagement. And Perſons obliged to procure the Conſent of th 
Parties, were not liberated from the principal Obligation: Even where Mm 
Penalty was adjected, but found liable to fulfil 22 Forma fpecifica ; Gilmn Wt 
Deciſ. V. 43. & 156. Far leſs can it be conceived how the adjeQing of a ſmall 
Penalty ( which is only done for defraying the Charges of Diligence in Ci: 
of not Performance) ſhould render it arbitrary to the Debtor to perform ol 
not as he pleaſes ; when the principal Obligation may be Ten Times mor 
valuable than the Penalty. Vid. Stair, Inſtit. Lib. 1. Tit. 17. $. 20. in Fin. 
Replyed for the Suſpender. The cited Deciſions do not meet the Caſe in Hand 
where the Penalty is not conceived by and attour Performance: But adjectel 
IIn Place of fulfilling the Obligement. we eee eee Os — 
— | The Lords found the Letters orderly proceeded for the Penalty : But ſub 
pended them as to the principal Obligation. | he, HEM Hil 


Eodem Die. The Marqueſs of Montroſe, againſt John alkingſhaw of i 
Ill, and Walter Lord Blantyre his Wo.” ns, Wi SL aL 4 


IHE Marqueſs of Montroſe, as infeſt in the Dukedom of Lennox, having 
I raiſed Reduction and Improbation of a Tack of the Lands of Dar) 
ee. (which are a Part of the faid Dukedom) ſet. by the Dutcheſs to ll 


e., TH IV alking” 
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Ss 7 :kizs{bewv of that Tk, and aſſigned by him to the Lord Blantyre; and 
7 un a} an Extract of the Side of the Tack ligned by Walkingſbew 
obliging him in Payment of the Tack-duty, for ſatisfying the Production: The 
WT Dcfender contended that the Purſuer could not ſatisſie the Production with 
WE och an Extract which is not the Writ called for in the Summons, viz. A Tack 
WE bctwixt the Dutcheſs of Lennox and Walkingſhaw, but only the Extract of the 
lack ſubſcribed by Walkingſhaw ; more than the Defender by producing 
W chereof could have hindred Certification to go out againſt him at the Purſuer's 
Winſance, .. ot 3 . 3 

3 pots eplyed for the Purſuer. This is one of the Sides or Doubles of the Tack 
ES mutually interchang'd according to the Engliſh Cuſtom, where it is ſufficient 


WE that either Party ſign a Double. And feing the Defender cannot deny upon 
his Oath of Calumny that it is one of the Sides of the Tack which are literally 


the ſame, and that himſelf hath that ſigned by the Dutcheſs: The Marqueſs 


may hold the Production fatisfied with the Extract of the Side ſigned by Walk. 
2b ; eſpecially conſidering that he do's not inſiſt x Capite Falſi, or to have 


tue Tack annulled becauſe not ſigned by the Dutcheſs, but upon this ſpecial 
round, That the ſame is ſet in Diminution of the Rental, which the Dutcheſs 
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Duplyed for the Defender. That his Oath of Calumny in ſuch a Caſe could 


| I not be duly required, ſince Law allows the ordinary Iaduciæ for Production 


1 
J 1 


of the Double ſigned by the Dutcheſs: And if it were otherwiſe, the Purſuer 


of a Reduction needed only to produce a Copy of any Paper called for, and 
Wcrave the Defender's Oath of Calumny if he has Reaſon to deny the ſame to be a 
true Copy, which would overturn all Form. But in ſhort, the Defender can 
never be bound to anſwer to that Writ which could not defend his Poſſeſſion, 
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ot being ſigned by the Dutcheſs : And Law allows him Terms for producing 


pled for the Purſuer. It a 


| we Double in his own Cuſtody. 
F and he had craved any Principal of ſuch a 'Tenor to be reduced, no Ground in 


from a Copy: For by Walkizgſbaw's ſigning his Side, he obliges himſelf to the 


ice the Extract produced bears, That both Parties have figned thir Preſents. 


uad as it would have afforded Diligence to the Dutcheſs for the Tack-duty ; 


I 2 it ought to ſatisfie the Production in Order to Reduction at the Marqueſs's 


laſtance. Nor again is it a Novelty, to reduce and even improve Writs upon 
Production of Copies; July 6, 1669, Barclay contra Captain Barclay: For if 
the Principal differ from the Copy produced, the principal Writ continues ſafe, 


Wand the Reducer gets his Labour for his Pains. 
= The Lords found that the Extract ſatisfied the Production. 


Wos, The Seſſion, becauſe of the Parliament's ſitting, was adjourn'd to 
5 the Fourth Day of Febraary 1707 ; and the Time and Space betwixt 


the Firſt. Day of November 1706, and the ſaid Fourth Day of 


Februar) declared not to be reckoned in any annual Preſcriptions. 
But in Refpe of the Adjournment aforeſaid, the Month of March 


Seſſ. 4. Par. 1. Q. A. 


1707 was added to the ſitting of the Seſſion, Acts x, 4, and 5. 


#1 February 20, 1707. John Callender of Craigforth, againſt the Laird of Lundin. 


= | 0hn Calender having purſued the Earl of Melfors to pay a Debt, which he 
referred to his Oath, for taking whereof a Commiſſion was granted to the 
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Copy had been produced by the Marqueſs, 
Law or Reaſon could hinder it. Beſides, the Extract produced differs vaſtly 
Tack-duty, and acknowledges the other Double to be ſign'd by the Dutcheſs, 
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ngliſb Conſul at Genoa, where the Earl reſided at the Time, to be reporteq 
the firſt Day of Jahy 1695; the Earl was forfeited on the ſecond Day of the 
ſaid Month of Jah, and in February thereafter John Callender obtained the 
Treerm to be circumduced for not reporting the Commiſſion 
TI )he Lords found, That the Decreet of Circumduction in February 1696, 
3 holding the late Earl of Melfort as confeſt after he had been forfeited, cannot 
conſtitute a Debt to prejudge the Laird of Lundin Donatar to the Forfeiture. 
Becauſe a Circumduction after the Forfeiture could no more infer a Debt 
L _ the King or his Donatar, than the Rebels Confeſſion, or giving Bond 
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Eodem Die. Hugh Wallace of Ingliſtoun and. John Baillie Chirurgeon, again} Wl 
_ Miſtreſs Margaret and Elizabeth Lauders, and Mr. John Fairholm f 


1 Babertoun Advocate, and John Cuninghame of Woodhall their Husband.. 


Ugh Wallace and John Baillie Aſſignies by the late Tackſmen and Managers 
of the Cuſtoms, to a Bond granted to them by Kenneth Urquhart late 
Coſſector of Aitoun as Principal, Archibald Murray of Spot and Sir George Lauda 
of Idingtoun as Cautioners ; that the ſaid Kezxeth ſhould make juſt Compt, in 

Reckoning and Payment to them of his Intromiſſions with the Cuſtoms, Ex 

ciſe, and Bullion, and do all exact Diligence for bringing in thereof monthly, a 

quarterly or oftner as he ſhould be required; purſued Miſtreſs Margaret and 

; - Elizabeth Lauders and their Husbands for their Intereſts as repreſenting the ſaid 

2» Sir George Lauder, for Payment of the equal Half of 3301 Pound Scots and 
© . Annualrents thereof wherein the ſaid Collector fell ſhort in his Accompts. LP 

b Alledged for the Defenders. That the Tackſmen not having done monthly 
* br quarterly Diligence againſt Kenneth Urquhart the Principal in the Terms of 
=== the Obligement, the Cautioners were free: As was decided betwixt Sir Jan: Wm 
Dick and the Cautioners for the Clerk of his Brewery, Anno 1697. For tief 
3 Defenders having ingaged for the Fidelity of a Perſon in Office, are like Fid. 
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jaſſores Iudeiunitatis, free if the Creditor permit the principal Debtor to becom 
inſolvent by his Neglect. So the Cautioners for a Factor at Camp-vere wen 
not found liable for Effects ſent to him after he was known to be inſolvent. 
 Replyed for the Purſuers. The Obligement by Kenneth Urquhart and hs 
Cautioners conjunctly and ſeverally, was in Favours of the Tackſmen, whereby i 
5 they might have compelled him and his Cautioners to compt and pay monthly, i 
quarterly and oftner if required; But did not oblige the Tackſmen to that 
| Diligence, or free the Cautioners for Omiſſion thereof; more than Cautioners | 
are free after the Term of Payment. There is no Parity betwixt this, and 
=. Sir James Dick's Caſe : For his Clerk was preciſely obliged to compt to him 
—_ quarterly, and he was obliged to take the Clerk's Accompts quarterly off his Wa 
= Hand; Which the Cautioner required Sir James to do, and proteſted to be 
free for his not compting. . N 
Ihe Lords repelled the Defence in Reſpect of the Reply. 
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February 22, 1707. The Adminiſtrators of Heriot's Hoſpital, and John Angus 

. their Tackſman of the Canonmills, againſt William Alves, Adam Thomſon, 
George Frazer and Thomas Caldwalls Brewers in the Canongate. 

IN the Proceſs for abſtracted Multures and Declarator of Aſtriction, at the 

1 1 Inſtance of the Adminiſtrators of Heriot's Hoſpital and their Tackfman of 

the Canonmille, againſt the Brewers in the Canongate: The Purſuers claim 
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oc sobſect thereof all Malt brewed within the Thirl, tho made and grinded 
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Voere abſurd and intolerable. £ 83 
EReplyed for the Purſuers. Proprietars may aſtri& their Tenants to their own 
Mill, and where Thirlage is expreſly reſerved in a Feu-Charter, (which is but 
erpetua Locatio ) that Reſervation is to be moſt amply interpreted in Favours 
of the Maſter. For albeit Thirlage acquired by long Pofleſlion and Acts of 
Court againſt Perſons who are not Vaſſals to the Proprietar of the Mill, are 
I ctrialy to be interpreted, as being a Reſtriction of Property: Yet when the ple. 
7 Jure Dominus gives off the Dominiumutile to his Vaſſal, reſerving to himſelf 
his ancient Right, that Reſervation ſhould admit of a more large Interpretation ; 
the Superior being preſumed in Conſideration thereof to have gotten a leſs Price, 
As a reſerved Liferent is in the Conſtruction of Law, a frank Tenement; 
whereas a conſtitute Liferent is a Servitude, that ſuffers a ſtrict Interpretation. 
EBcſides, the Preſervation of Mills (which Thirlage is the great Mean of) is 
aarefully provided for in our Law: Whereby a Perſon is not allowed to build 
a Mill even upon his own Ground, ſo as to make the Water of an upper Mill 
reſtagnate. As to the Clauſe of tholing Fire and Water, the ſame doth certain- 
iy comprehend Brewing, whereby the Grain tholes Fire and Water to an emi- 
nent Degree. And this is the Opinion of Sporſiood, under Word Mills and 
ES Multures, and of Craig: Tho' my Lord Stair ſeem to ſay the contrary. So that 
ET our Lawyers are divided in their Sentiments about the Import of this Clauſe; 
2. If in any Caſe the Words may admit this extenſive Signification, it muſt be 
here, where Brewing is the very Subject of the Thirlage : And if that were excep- 
ted, the Defenders might cafily evacuate the Servitude by Steeping and Kiln- 
ing their Bear in hired Malt-kilns without the Barony, which would fink the 
ET Hoſpital's Rent Iwo thouſand Pound Scots per Annum, and ſo neceſlarly dimi- 
niſh the Number of the poor Children that are entertained there. 3. By Acts 
of the Baron Court of the Canongate, and of the Town Court of Edinburgh who 
| x are Barons of the Canongate, this Aſtriction hath been aſſerted, and all | within 
the Bounds have been diſcharged to buy any grinded Malt but what is grinded 
at the Canonmills, Nor was the Matter ever called in Queſtion before. And tis 
A Miſtake to think that Thirlage is ſo odious, when it is ſo natural and inherent 
to the Mill of the Barony, eſpecially of Kirklands, or to the King's Mills: 
And has been found by Deciſions to extend further than was expreſt, June 26; 
is, Laird of Waughtoun contra Hume of Forre. 
= . Duplyed for the Defenders. We are not to carry Servitude ſo high, as to de- 
beat Liberty and Property. And tho what is only brewed witliin the a e 
13 N | ah oung 
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found free, the Canonmills will have an effectual Thirl off the Landwart Br 9 
rony of Broughtoun, and ſuch as can be more conveniently ſerved there than 9 
elſe where, and of Grain ſteeped within the Thirl. Nor are we to give Ch. 
rity by way of Injuſtice: For the Divine Law forbids even to favour the poor F 
Man in his Cauſe, 2. *Tis abſurd to ſay that any Superior can by his Acts c 
Court ſubje& his Vaſſal to an extravagant Servitude not provided in his Charts, 
And as to the Authority of Craig, and of Sporſwood ( who expreſſes his Opinion 
ſomething obſcurely) it cannot be ſufficient to take away the Defenders Iutereſ: 
Eo Seing my Lord Stair and Sir George Mackenzie (who wrote after theſe Gent. 
_ men when the Matter was better underſtood, and the Principles of Liberty ni = 
Property againſt the ancient Longobardick Servitudes more aſſerted) lay it 1 
Your as a Principle, That tholipg Fire and Water imports only ſteeping any 7 I 
The Lords found that the Clauſe thirling all that tholes Fire and Water, do! 
not import that all Malt that is brewed within the Thirl ſhould pay Multur, YZ 
but only that which is kilned and cobled within the Thill. 
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Eodem Die. John Jolly Merchant in Edinburgh, againſt Thomas Bethune i 


I 0b, Folly Merchant in Edinburgh, having by Virtue of a general Diſpoſitia 
=_— - j from James Reid Merchant there, not intimated in the Granter's Liferin: | 
fra—aiſed Horning upon a Bond granted to the ſaid James Reid by Sir William P. 
ton of Vallezfi:ld as Principal, and the Earl of Kincardine as Cautioner, wit. 
out confirming the Debt; and arreſted in the Hands of Thomas Bethune o 

1D Tarvit, Mr. Alexander Bruce, and other Debtors to the Earl, and purſued a 
Pourthcoming: The Lords found the Horning null and unwarrantable, and tat, 
. the Arreſtments thereon could not ſubſiſt to have the Effect of an Arreſtment upon 23 
a depending Action; albeit the Arreſter ſhould now confirm the Debt. Tho 
the general Aſſignation would have been a good Foundation for a Summons 
whereupon Mr. Jolly might have uſed Arreftment, F 


February 26, 1707. Janet Cowie eldeſt Heir Portioner to the deceaſt Joh 
Cowie of Bothkenner, againſt the younger Heirs, _ 1 | 
_——_ TOþn Cowie's Heretage un to his five Daughters as Heirs Portioners, the 
= J younger Heirs raiſed a Brieve of Diviſion for dividing the Lands, Houſe and 
=. ' Yards by the Sheriff of Stirling, which was advocated by the eldeſt Siſter, i 
=, For whom it was alledged at the diſcuſſing of the Advocation, That the Houle 
= = 1 ſhould belong to her as a Precipuum, and a diſtinct indivilibls 
Anſwered forthe younger Heirs. The Dwelling-houſe ought to be divided 
_ equally among them all; Becauſe,albeit the principal Manfe being Tower, Fol- 
talice, ec. falls to the eldeſt Heir Portioner, Stair Inſtit. Lib. 3 Tit. 5. F.1': WM 
Tet this doth not hold as to ordinary Country Houſes, which paſs as Percineots Wa 
'  - of the Land. And ita eſt, the Houfe in Queſtion is ſuch, being about two 
Story high, -having a Thatch Roof, and a Roundabout Fireſide for the Con- 
veniency of Servants, and the boiling of Beaſts Meat, Oc. It was built by the Wl 
Parties Predeceſſors after their acquiring of the Lands, and they were only de- 
 figned Goodman and Goodwife ; And the whole Eſtate is but a 1 2 
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Deciſions of the Lords of Seſſion, &c. 170. 134 


W Chalders of Victual: So the original Deſign of preſerving a chief Repreſenta- 
tive of a Family, cannot take Place her, ' 1 
= Repijed for the eldeſt Heir. Many great Heretors in old Time went under the 
W Name of Goodman and Goodwife : And the principal Manſe or Meſſuagium, 
WE comprehends all ordinary Dwelling-houſes for Accommodation of Heretors, lar- 
ger than Farmers ordinary Country Houſes. For Houſes of late are not built 
by way of Tower or Fortalice as in old Time, but for Conveniency ; And yet 
muſt remain indivifible Rights for the Accommodation of the Heir and Repreſen- 
tative of the Family. Now, this Houſe was never in Uſe to be ſet for Rent, 
and is much larger than an ordinary Farmer's Houſe, being three Story high, 
containing about Twenty two Glaſs Windows in nine Rooms, with a Cloſs, 
EE Ofice-houſes, and a Stone Pend above the Entry: Therefore it cannot be re- 
puted as Part and Pertinent of the Ground it ſtands on. Again, the Reaſon for 
referring the chief Repreſentative of a Family, holds without Reſpect to the 
WWEGreatneſs or Smalneſs thereof: And tho the Houſe in Queſtion was built by the 
parties Predeceſſors after their acquiring of the Lands, there was a Manſion- 
nouſe upon the Heretage before. FFFFFFCC oo olnh 5 
The Lords conſidering that the Houſe in Queſtion was the only Houſe for 
the Heretor's Dwelling, and that there were ſeveral Houſes beſides for the Te- 
nants on the Ground; They found that the ſaid principal Meſſuage belongs to 
the cldeſt Heir Portioner. CET . 
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March 5, 1507. faden ene Mulden 


1 : N the Cauſe aforeſaid betwixt Janet Cowie and her younger Siſters, menti- 
FI oned February 26, it was alledged for theſe younger Heirs Portioners ; That 


riacipal Dwelling: houſe adjudged to her; Becauſe, 1. he (141d Manſion houſe 
being originally Prædium Ruſticum, Fructuum colligendarum Cauſa paratum, built 


ortioners. For in determining the Right and Nature of Things of this kind, 
lsitium eſt inſpiciendum: And if it be adjudged to the eldeſt, the reſt muſt have 
heir Proportion of the Value. 2. By our Law and Cuſtom, where the eldeſt 
Heir Portioner gets the principal Dwelling-houſe, or any other indiviſible Right, 
me muſt pay the Value for the ipſum Corpus, Reg. Maj. L. 2. C. 28. N. 3 junct. 
p. 27. N. 10. Craig Feud. Lib. 2. Dieg. 14. P. 238. Mackenz1e's Inſtitutions 
printed with Nates, 3 249 In the ſame way as the firſt effectual Adjudger, 
In the Diviſion of a Bankrupt's Eſtate, would have his Option of the Dwelling- 


" Fouſe or largeſt Share, but upon Payment of the Superplus Value. And if it 


ile 


han oF one, yea, than all the reſt ; which neither Law nor the Defunct de- 
ned. 5 | 


ed Anſwered for Janet Cowie the eldeſt Heir Portionsr. That ſhe, by the Right 


Us 
1 


1 [ F de obliged to give a Price for it, the Privilege would be ineffectual and overturn- 
1 3 


8 d. For what Heir would not rather chuſe to ſell a Share of an old and perhaps 
vo Bl Il contrived Houſe, than to purchaſe it from five or fix; and ſo the Family 
on; ould become deſpicable or extin& 2 Beſides, many Things that fall under Di- 


the riſion are adjudged to one of the Heirs Portioners for the Value, for the more 


5 Sb expediting of the Brieve: So that if a Price were given for the Man- 


ders no 


- 


hey ſhould get ſome Satisfaction or Equivalent from the eldeſt in Lieu of the 


* 


nd uſed by the Heretors for labouring their own Ground before any Tenants 
ere put upon it; The ſubſequent building of a Tenant's Houſe, cannot alter 
ne Right and Nature thereof, ſo as to hinder it to belong equally to the Heirs 


Pere otherwiſe, the eldeſt might come to have vaſtly more in Proportion 


b pf Primogeniture, ought to have the Houſe as her Præcipuum: And if ſhe ſhould | 


or honſe, it could not be called an Exception in Favours of the eldeſt, Again, 


1 
x 
x 


Tag I 38 8 
| £ no inſtance can be given in our Cuſtom, where an eldeſt Heir Portioner gave 
any Allowance to the reſt for the Houſe: On the contrary, the eldeſt Hen 
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Portioner of Carnock bruikes the Houſe and Yards without any Controverſie, a 6. 
Compenſation to the reſt. And if anyſuch Compenſation ſhould now be found que 
by the eldeſt, What Pleas might it create among thoſe who have hitherto acqui. 
eſced in the common Practice of the Nation? As to the ObjeQions that ir. i 
made againſt the eldeſt Heir's Pretenſions, they are. eaſily Anſwered, Fg, 


1. Tho the Houſe in Queſtion be not a Tower or. Fortalice in the ſtri& Accey. 


tation, which imports a Turris pinnata, or Houſe of Strength with Walls aud 
' Dicches ; it is ſuch in a legal Acceptation, which includes all Dwelling-houſs, 
that has Lofring and Jeſting : And therefore cannot paſs for a Country Houſe 
deſigned only for the Accommodation of Labourers of the Ground. 2. As 10 © 
the Opinion of old Lawyers, who aſſert that Satisfaction is to be made for th; = 
principal Manſion-houſe, that is overballanced by the Opinion of our lat 
Lawyers, ſupported by the conſtant Cuſtom of the Nation in ſuch Caſes, au 
more agreeable to the Feudal Law. And among theſe my Lord Stair is pofitive YG 
| P. 457 F. 11. that the indiviſible Rights fall to the eldeſt alone, without any j 1 
Thing in Lieu thereof to the reſt. 55 1 1 


* Fd 


The Lords found that the principal Houſe did belong to the eldeſt Siſter : 3 


without any Compenſation to the reſt; 


Eodem Die, James Purdie Merchant in Edinburgh, againſ David Roſs Jer L 


_ chant there. 


1* being provided by Contract of Marriage betwixt the deceiſt David vn 
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Merchant in Edinburgh, and Katharine Mitchel, That all Lands, Heretags 
Annualrents, Sums of Money, and others to be conqueſt during the Marie 1 
ſhould accreſce and pertain to them and the longeſt Liver, and the Bairns o 
procreated betwixt them; And failing theſe, the juſt and equal Half ſhould ph 
tain to the ſaid David Toung his Heirs, Executors and Aſſignies, and the oth 


Half to the Wife's Heirs, Executors and Aſſignies; And the ſaid David bein 


obliged to take the Securities of the foreſaid Conqueſt in the Terms above . 
ten: Katharine Mitchel, after her Husband's Deceaſe without Heirs of the M 


riage, obtained a Decreet before the Baillies of Edinburgh againſt David hilt 
Merchant there, as Heir to the ſaid David ag Decernipg him to infeft hi 


ſelt in the Lands therein mentioned, and to diſpone the equal Half, with W 
randice from Fact and Deed, to the ſaid Katharine Mitchel her Heirs and AW 
nies, in the Terms of her Contract of Marriage. This Decreet, with the who: 
_ Clauſes in the Contract in her Favours, being diſponed by her in the Eight 
Tear of her Age, to James Purdie Merchant in Edinburgh, for Love and . 

vour, and, as was alledged, in Contemplation of Marriage: He thereupon 

charged David Roſs with Horning, who ſuſpended upon this Ground, Thu, 
| Katharine Mitchel by the Conception of the Clauſe of Conqueſt had only a Li 
rent Right, and the Husband was Flar : Seing the Proviſion, that failing Ch. 
dren of the Marriage, the one Half of the Conqueſt ſhould belong to the Hu 


© band's Heirs, and the othier to the Wife's, did only make her Heirs of Line His 


of Proviſion to the Husband in the one Half; January 29, 1639, Grabait . 
contra Jarden, December 1 and 21, 1680, Baillie -Anderſon againſt Bal 


1 
Bruce. | 


Anſwered for the Charger. The Husband being Fiar, the Suſpender is liable 4 


T4 


as repreſenting him, to perform his Obligement in Favours bf the Wife, bet ” 
Heirs and Aſſignies, which was not performed by himſelf, For had th: 


Husband, in the Terms of the Contract, taken the Rights of the Conquc f 
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o him and her in conjunct Fie, and the Heirs betwixt them; which failing, 
be one Half to his own Heirs, and the other Half to hers: She ſurvivin 


could have been Liferenter of the Whole, and a conditional ſubſtitute Eiar in 


* 


urch 7, 1507. Doctor Chriſtopher Irvine, contra John Skeen of Halyards. 


% 


Lizabeth Ker the pretended ſecond Wife of the deceaſt Doctor Chriſto- 


Srocreated betwixt the Doctor and her, all Goods and Gear belonging to her 
ee Time of her Deceaſe, reſerving her own Liferent; with a Faculty to diſ- 
done otherways etiam in Articalo Mortis, and diſpenſing with the not Delivery: 
This general Diſpoſition he transferred to Doctor Chriſtopher Irvine his Father's 


> 


us Debtors. Compearance was made for John Steen of Haljards, her Exe- 

= ZEutor * neareſt of Kin, who claimed to be preferred to the ſaid Debts; in 

Reſpe 5 

bortis Cuuſa, and void by her ſurviving the Donatar, and conſequently the 

Foods and Gear diſponed belonged to her Executor. 1 
Aledged for Doctor Irvine, That Elizabeth Rer's Aſſignation to her Son 


Fharacters of Donatio Mortis Cauſa, as deſcribed J. 1. & l. 27. ff. de Mortis 
44s Donationibus: For here Elizabeth Ker preferred her ſelf to the Aſſigny, 
8 3 nd him to her Repreſentative. And as an irrevocable Donatio Mortis Cauſu 


| In as Donatio Mortis Cauſa. Agaim in the general Opinion of Lawyers, when 


auſa preſumitar : Becauſe, Nemo præſumitur velle Rem ſuam jactare, 


Veceaſe, was Donatio Mortis Cauſe, and fo void by the Cedents ſurviving the 


o' the Faculty to alter was never exerced by the Deſunct. 


cbent. ex Complexa Cod. de Inceſt Nuptiis; And our Law, Jul | 
„ 4 | 'y 20, 1522 
err of Blackwood contra Durham; And AG 117. Parl. . 2 6. as being 


| 4 ed by the Declarator of Baſtardy in Proceſs, obtained by the Doctor before 


Prurious and adulterous, and unca pable to ſucceed to their Parents. 


; Deciſions of the Lords of Seſſion, &C, 1 707. 139 1 


pher Irvine Doctor of Phyſick, having diſponed to John Irvine her Son 


edeſt Son, who, having procured a Gift of John's Baſtardy, and altimys He- 
e, raiſed a Proceſs of Declarator of Baſtardy and Payment, againſt Elixabeth 


the Aſſignation granted by El:zabeth Ker to her Son was Donatio 


Pould not be Donatio Mortis Cauſa, ſeing it was not conceived after a teſta- 
eentary Nature, but as a Deed inter vivos: And Donatio Mortis Cauſa is ne- 


er preſumed ; unleſs it clearly appear from the teſtamentary Conception of 
e Writ, or be granted in Contemplation of immediate Death, or ſome emi- 
Neent Danger feared by the Diſponer. 5 „„ 
LS Anſwered for Halyards, The Diſpoſition in Queſtion carries the plaineſt 


reputed Donatio inter wives : So 4 contrario, a revocable Donatio omnium 
honorum belonging to the Diſponer the Time of her Deceaſe, muſt be looked 


| Donation is expreſly to take Effect ar the Diſponer's Death, i» dubio Mortis 


| The Lords found the Aſſignation granted by Elizabeth Ker to John n 
eer Son, being omnium Bonorum which ſhould belong to her the Time of her 


ſigny. And the Subject was found to belong to the Cedent's Executor, 
Lbereafter it was alledged for Halyards. That the foreſaid Aſſi nation | 
granted by Elisabeth Ker to John Irvine her Son, is null by the Omen Law, 
| F pranted by an Adultereſs to her adulterous Child. And the Adultery is pro- 


- Commiſſars of Edinburgh, finding the Marriage betwixt the deceaſt Doctor 
ine his Father and Elizabeth Ker to have been unlawful, and the Children 


„„ „ Anſwered : 
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ligned to Lady Bertie by the deceaſt Counteſs her Mother, was quarrel 


, Choſen by the Meſſenger as ought to have been done, December 13, 16 , 


in ſo far as, 1. The Meſſenger promiſed to give the Colonel an Executiuſſ 


Species of Bear and Meal, and met the ſame to the Meſſenger ; and th F 5 
could expect no Metſter more favourable than themſelves. = _ 


140 A Journal of the Seſſion; containing 


Anſwered for Doctor Irvine. Reſtrictions in the common Law of the natury Ml 
Faculty of alienating and diſpoſing of Property takes little Place with us, wo 
walk therein by our own Statutes and Cuſtoms. Beſides, the Authentick ea 
Complexa ſpeaks of Children born in Inceſt. Nor does the cited Deciſion meet 
the Caſe, for there the Lords refuſed to ſuſtain a Bond granted to the Mother 

of an adulterous Child, becauſe given as a Premium Adulterii & Larpitudini, 
which cannot be pretended here where the Mother received no Pramium fron il 

the Adulterer, either to her ſelf or her Son, but diſponed after the Adulterer, 

Death her own Effects, in which there could be no TJurpitudo, either ex Par 
Dantis, or Accipientis, And the Act of Parliament 117. annuls only Dipol. 
tions made by a Woman who ( divorced from her lawful Husband for her o 
Fault of Adultery) marries the Adulterer, or keeps Company with him a 
Bed and Board: Which cannot be ſaid of Elixabeth Rer who was never ma 
ried. Beſides, the faid Act prohibites only the Alienation of Lands, Her. 

tages, Tacks, Rooms, or Poſſeſſions, which can never be extended to move. E 


able Sums, the preſent Subject of Debate. e 85 E 
The Lords repelled this Nullity. F 


« 


March 11, 1707. Lieutenant Colonel John Erskine of Carnock, gainſt Laß 
Bettie Boſuell and L. Auchinleck her Husbanſdlt'. = p 


A Poinding of the Ground of Nincardin at the Inſtance of Lady Bei 
{> Boſuell and her Husband, for ſome bygone Arrears of an Annuity a 


by Colonel Erstine the Heretor as unwarrantable, Becauſe, 1. The Ex 
cution bears, That the Meſſenger, after he had poinded and received fro 
the particular Tenants therein-named, ſeveral Quamities of Victual, proceed 


ing to complete the poinding of other Corns, refuſed to give to the Cound 3 
an Execution of the Poinding, upon Pretence that as yet he knew not tl 


Quantity that would be delivered: Which was an abſurd Excuſe, conſide 


ing that there were different Poindings from different Baronies and Ten 
ments, upon different Days; And Stair Inſtit. Lib. 4. Tit. 47. NV. 33. 1x 
ſerts, That the Executer of Poinding is bound to offer to the Party a Co, 


of the Letters and ſigned Executions, that the ſame may be a ſufficient I 
ſtruction of Payment pro danto. 2, There was no {worn Metſter or Cat 


Anſwered for Lady Bettie and her Husband. The Poinding was moſt regu 


when ever the Poinding was completed, which he offered when the Pond 


ing was over, and till then he could not give it: for how could he con 
ſcend on the Quantity, before he received it from the Tenants. 2. There va 


no Neceſſity for a ſworn Metſter or Caſter in this Caſe : Becauſe, the Ml 2 
ſenger having poinded the Corns by Rips, and the Meal by Samples, the Ie 
nants did thereafter threſh out their own Victual, and willingly brought te 


The Lords found, That the proceeding to poind was warrantable, tho u 


Execution was refuſed till the Poinding was completed; And that the takis 1 
of the Corns delivered and meaſured by the Tenants without a ſworn Met Bi 
or Caſter was legal. „ 35 1 
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* dem Die. Mitres Griſſel Bruce Lad) Reidheugh, gainſt Rebecca Forſyth 
ind Hugh Wilſon her Husband for his Intereſt. 5 
1 N . ad 


2 mn A Aſter James Forſyth Miniſter of the Goſpel, having tailzied his, Lands 
Nj of T:1loorroun, to James Bruce of Garvel his Nephew, and the Heirs 
R ogitute to him, with this Proviſion ; | That it ſhould not be leiſum to 
the ſaid James Brace, and his Heirs of Tailzie and Proviſion foreſaid, to do 
WE ny Act or Deed that might fruſtrate or prejudice'the Tailzie and Courſe of 
uecceſſion above-written ; And any Thing done 1n the contrary ſhould be 


: oid and null, and reduceable at the Inſtance of the next apparent Heir of 
Tailzie: Upon Mr. James Forſyth's Death, the ſaid James Bruce then called 
nes Forſyth, was by Virtue of the Tailzie ſerved Heir in ſpecial to him 


the Lands of Talourtoun and infeft ; And thereafter became Tutor to 


Wikre Griſſel Bruce Heireſs of Reidheugh, who having after her Minority 
btained Decreet againſt him for 1 59 Pound, purſued his Daughter Re- 


W-cco Forſyth for Payment as being Heir ſerved and retoured to him in the 
reſaid tailzied Eſtate, and Hugh Wilſon her Husband for his Intereſt, = 
BE Aledged for the Defenders. That ſhe Rebecca Forſyth could not be liable 
or her Father's Debt: In reſpect he was bound up by the Tailzie from do- 
ng any Deed that might fruſtrate or prejudice it; Which neceſſarly includes 
EXE Prohibition to contract Debt, ſeing otherwiſe the Defenders Succeſſion 
ould be fruſtrated, the Debt being near equal to the Value of the Lands. 
nd ſhe as Heir of Tailzie may lawtully queſtion any Deed of her Prede- 
eſſors contrary to the Proviſion in the Tailzie, by Virtue whereof both he 
J PO oO SO IE oo I BEN 
BY Rephed for the Purſuer. There being no prohibitory Clauſe to contract 
Pebt, or to alienate the Eſtate, but only to do no Deed to fruſtrate and pre- 
Wadice the Tailzie or Courſe of Succeſſion, that is in plain Scots, to change 
e Deſtination of Heirs; The Defender's Father was at Liberty to diſpoſe 
k the Property for onerous Cauſes, or to affect it by Debts. Eſpecially 
onſidering, That the Clauſe irritant makes the Deed of Contravention void 
nd reduceable, without irritating the Contraveener's own Right. For what- 
Ever might be as to Deeds in Favours of an Heir or Repreſentative ; It is 
ESmpoſſble to conceive a Tailzie ſo as the Debt of a lawful Creditor may be 
rejudiced, and yet the Contraveener, or Contracter of the Debt enjoy the 
nm Benefit of his Eſtate - Which would choke the Principles of common 
Juſtice Therefore by the new common Stile of Tailzies the Contraveener's 
Might becomes null ipſo Facto, and the Creditor cannot have Acceſs to the 
ESEſtate, which returns to the next Heir of Tailzie as if the Contraveener Were 
aturally dead. 2. Tis in vain for the Defender to deny the paſſive Title, be- 
Ing an Heir by Service who muſt repreſent ſimply For Aditio Hareditatis 
Aus legitimus, qui nec Diem nec Conditionem recipit. Again, the Irri- 
ancy is provided to take Effect by Reduction at the Inſtance of the appa- 
ent Heir: 80 that eo the Clauſe founded on did prohibite the contracting 
f Debt, the Irritancy not being declared, or the Peed of Contravention 
educed by the Defender before her Service, ſhe can have no Benefit there- 
= Duphed for the Defender. The irritating or annulling of an Heir of Tailzie's 
Right is neither a neceſſary nor a proper Clauſe, nor can the Want of it make 
the next Heir of Tailzie liable to that Heir's Debts ; For if the Heir's own 
Right were to be null by ſuch an Act of Contravention, no Body would 
truſt him tho never ſo virtuous, even to the Value of his yearly Rent which 


he may ſpend. 2. As voluntary n are effectual in Favours of 
: a | "WS BEN W 
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the interdicted Perſon's Heir, to ſecure him againſt all poſterior Debts : 5, 
this perpetual prohibitory Clauſe being publiſhed and repeated in the ſeveral 
Services, Precepts and Seaſins following thereupon, ſhould annul the Debt, Al 
contracted by theſe Heirs, as prejudicial to the Tailzie and Courſe of Succei. MR 


ec 
3 


1 Duplyed for the Purſuer. There is no other Way to reſtrain the common ll 
© Liberty inherent in the Tranſmiſſion of Property, but by an Irritancy of the 
3 | Proprietar's Right: For to give Laws, and to fix Irritancies upon the Right, 
of third Parties, who are not concerned in the making of the Tailzic, 
without any Danger to the Right of the contraveening Heir of Tailzie, 3 
. abſurd and ridiculous ; And an Heir of Tailzie's Credit would be much tie 

bs fame, whether the Debt or Succeſſion were irritated. 2. There is a great! 
| D.iſparity betwixt Tailzies with ſuch prohibitory Clauſes, and voluntary In. 
3 terdictions which require Publication and Execution, and have their Force 
by particular publick Acts. . 5 CT 
The Lords found the Clauſe in the Tailzie, whereby it was not leiſun 
to James Bruce and the Heirs of Tailzie or Proviſion to do any Act or Deed | 
which might prejudice the Tailzie and Courſe of Succeſſion, altho inſert in 
the Seaſin following thereon and in the Retour, is not ſufficient to ann?“ 
the Debts contracted, or to liberate the Defender from the paſſive Title: % | 
ing the ſaid Clauſe contains no Irritancy of the Heir of Tailzie's Right. 


\ 


March 12,. 1707. Andrew Knox Tenant in Harley, contra George Hume 
VVV „% ee 


Eorge Hume of aims being charged at the Inſtante of Andrew R. 
J Tenant in Harley, to pay a certain Sum contained in a Decreet-- arb 
tral as the Price of ſome Corns ſubmitted by them to two Arbiters, he u. 
| ſpended upon theſe Grounds. 1. That the Decreet was ipſo Jure null, be 
cauſe the Blank on the Back of the Submiſſion in which it was filled M 
was not ſubſcribed by the Parties Submitters; Which, according to co 
ſtant Cuſtom, is eſſential to a Decreet-arbitral, as an Evidence that they ſu 
mit implicitly to the Arbiters Determination whatever it be. 2. Tho th 
Decreet ſhould not be found null for Want of the Parties Subſcription u 
=. the Blank it was filled up in; it could not be a Warrant for a ſummi 
—_ Charge of Horning. Becauſe, albeit the Submiſſion bears a Clauſe for 
1 gittrating thereof, it bears no Conſent to the Regiſtration of the Decree 
arbitral, to follow thereupon ; but only the Arbiters do moſt irregularly u 
their Decreet conſent to the Regiſtration thereof in any competent Judge 
Books: And their Conſent to Regiſtration can be no Ground to raiſe Horn 
ing againſt the Parties who ſubſcribed not the Blank in which the Decret 
was filled up. Mien Mo CT 
Anſwered for Andrew Ruox. Albeit ordinarly Submiſſions bear the Blank 
 =—_ on the Back on which the Decreet-arbitral is to be filled up, to be ſubſcribei 
buy the Submitters, and they actually do ſubſcribe the farhe : Yet that is nd 
ee. ſſential to the Validity ofa Decreer-arbitral, more than the Clauſe reno. 
= -- ing the Exception of not numerate Mony, and the Clauſe but prejudice of («Wm 
22᷑3ᷣ7 Execution hereupon, &c. are neceſſary Clauſes in Bonds. The Decres Wn 
Is indeed moſt frequently written upon the Back of the Submiſſion, t' 
it may be inſert in the ſame Regiſter with the Submiſſion : But ibi! i 

pedit, why a Decreet-arbitral may not be on a Paper apart. Since a verb 
Decreet-arbitral proceeding upon a verbal Submiſſion hath been ſuſtainec i 

Februar) 7, 1671, Heme contra Scot. And as a Teſtament may be validly i 1 

made up of three Words, Lacius Heres eſto; Any Words tho never ſo = Th 
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oorting the Acquieſcence of Parties in what ſhall be determined by Arbis 
, are infallibly binding, as if they ſhould ſubmit thus, Lucius Arbiter 
= The Lords found the Decreet-arbitral was no Warrant for ſummar Dili- 
ace: Reſerving the Conſideration of the other Point anent the annulling, of 
ee Decreet, becauſe, the Blank on the Back thereof was not ſubſcribed by 
oe Parties. But they were generally of Opinion that the Want of the Par. 
es Subſcription to the Blank, was not a Nullity in the Decreet filled up 


Fodem Die. Thomas Nicol Writer in Edinburgh, againſt John Park of Ful+ 
X foordlics. „ 7 


Nom as Hamilton Son to Alexander Hamilton of Ballencrieff, having WI 
_ ſet to Mr. John Paip, the Lands of Nether-moninet for the Sum of 
ooo Merks, affected with a Back-tack for Payment of 180 Merks of yearly 
EST ack-duty.; With this Proviſion, That in caſe Two Terms Payment of the 
ick. duty run in the Third together unpaid, the Back-tack ſhouid expire 
und become null by Exception without Declarator, and the Granter of the 
EW adſer be qbliged to enter the Wadſetter to the Poſſeſſion of the Lands 
Immediately after the faid Failzie to be poſſeſsd by him as his own Here- 
age in all Time thereafter, during the not Redemption: The ſaid Mr. Joby 
4% diſponed the Wadſet to Robert Paip his Brother, and he to Robert Doa- 
W+/2/;, from whom the Lord Newtroun adjudged the Lands, and-diſponed his 
WA diudication to Park of Falfoordlies. Thomas Nicol having Right to the Re- 
er ſion of the Wadſet, purſues a Reduction thereof, againſt the preſent 
Laird of Fulfooralies, as being fatisfied and paid by Intromifſion with the 


* 
Y 4 
„ 


FER cnts of the Lands and other ways. 35 ͤ ðV:y0 n 
Alledged for the Defender. That he could not be obliged to compt and 
eckon for the bygone Rents. Becauſe, albeit the Wadſet was affected 
iich a Back tack, yet that Back-tack was qualified with a Clauſe irritant ; 
EW hereby the Wadſetter was impowered to poſſeſs without Declarator the 
ads as his proper Heretage till Redemption, and the Irritancy being de 
aso incurred, and the Defender's Authors having attained Poſſeſſion with- 
hut Declarator, by the Granter of the Wadſets voluntary ceding the ſame ; 
he Right became a proper Wadſet, fo as the Wadſetter could not be liable 
to compt till the Purſuer had uſed an Order of Redemption in the Terms 
of the Act of Parliament 1661. 2. In a Purſuit for Removing, and Mails 
nd Duties before the Sheriff of Berwick, againſt the Defender's Father, he 
as aſſoilzied upon his Adjudication and other Rights: And fo being boxa 
ie Poſſeſſor by Virtue of that Decreet of Abſolviture, he could not be compt- 
able for Bygones. Bc . | ks 


= An/wered for the Purſuer. This being an improper Wadſet, the irritant 
WClauſe takes no Effect till Declarator. And a Declarator was abſolutely 
receſſary in this Caſe ; Becauſe, before the Wadſetter entred to poſſeſs, the 
ſuer's Author, who was not obliged to know the irritant Clauſe till de- 
1 clared. Beſides, the Clauſe for entring the Wadſetter to Poſſeſſion in 
+} Caſe of the Irritancy incurred, was not deſigned to give him the Rents un- 
= 2ccountably, in ſo far as they exceeded the principal Sum, but only for Se- 
8 curity in Payment, Nay further, the Right is tranſmitted to Dougluſs Fal- 
WS /oordlies immediate Author, with the expreſs Quality that he ſhould be ac- 
F4 comptable. And the Act of Parliament 1661, takes only Place in Wadſets 
Proper ab Initio, where the Wadſetter takes the Hazard of publick e 
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Duannibirſle 12 July 1706; and Alexander Deuchar Writer in Edinburgh havig 
arreſted on the 20 of the ſaid Month in the Earl's Hands perſonally at his Hout 
of Tarnaway ; Mr. Deuchar claimed to be preferred. Becauſe, his Arreſtmen, 


the building of ſome Park-dikes. And if 40 Days Reſidence in Edinburiſſ E 


| and Bech % contra Earl of Panmure. And if it were otherwiſe, legal Dil-M 
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of all which the Purſuer is bound expreſly to relieve the Defender. 2. T 
Decreet before the Sheriff has been colluſive, the Purſuer having produced g 
Mandate : And it is in the Power of any Perfon who intends to. be aſſoilzied Mi 
to cauſe execute an inferior Judge's Precept againſt himſelf, and procure , 
Decreet of Abſolviture, where none is to oppoſe it. Again, the Decreet il 
Abſolviture in a Removing before the Sheriff is not incompatible with this pa 
ceſs of Reduction and Declarator, and Compt and Reckoning. As to t 
Pretence of bona Fides, that is chiefly ſuſtained in Favours of one who poſſeſs 4 
pro ſuo, by ſome colourable Title of Property, which cannot be alledged 9 9 
the Defender, whoſe Title of Poſſeſſion was originally an improper Wadſet 

conveyed and adjudged as ſuch : And every Perſon being preſumed to kn 
the Nature of his own Right, there can be no bona Fides in the Caſe, RB 
The Lords repelled the Defences in Reſpect of the Anſwers: And ordainj 

the Defender to compt and reckon, reſerving to him all his Defences in th 
Compting as accords. 5 | 


March 13, 170%. John Irvine of Kincauſſie, againſt Alexander Deuchar : A 
„% % . ooh „„ 2 


IN the Competition of the Creditors of Streichan, John Irvine of Xincauſi 3 
J having arreſted in the Earl of Murray's Hands at his Dwelling-houſe oi 


tho* poſterior ro Kzncauſſie's, was executed at the Earl's principal Dwellin 
houſe of Tarnaway where the Bulk of his Eſtate lies, and Seaſin by his Char 


ters is expreſly ordained to be taken, and where he was reſiding at the Tine 
| Whereas Kincaaſſies Arreſtment was executed only at Daunnibir/le, a privat 


Seat for a Summer Retirement, that is ordinarly allocated to the Ladies of 
that Family for a Jointure Houſe, and where the Earl did not reſide at ti 
Time, but only had a Servant or two to take Care of the Houſe, and over, 


ſubjects a Stranger to compear before the Courts there; much more muſt tx: 
Earl of Murray's dwelling with his Family in the Heart of a liberal Fortune 
T'araaway, the whole Summer Seaſon, conſtitute his Domicile there. : 
Anſirerrd for Irvine of Kincauſſie. Albeit the Earl's ſtaying 40 Days 2 


 Tarnaivay might conſtitute a cumulative Domicile to the Effect of Citation u 
Arreſtment; yet that is conſiſtent with Daunibirſie's remaining his chief Dv Wl 


micile, tho? it were not his principal Meſſuage. Thus, a Charge of Horn; 
at a Man's Dwelling-houſe in Galloway where he retained Focum & Lam Wa 
was ſuſtained, tho? he had reſided 40 Days at Edinburgh. And 11 Februs Wa 
1674, Meculloch contra Gordon, and 40 Days Stay in a hired Houſe at Edinburg! Þ 
was not found to conſtitute a Domicile as to Denunciation and Eſcheat, ot 
Confirmation of a Teſtament, ( tho? it would have been ſufficient to ſuſtail 
Citation) but the principal Domicile was to be conſidered ; November 206 
1672, Paterſon contra Fermour; February 7, 1672, Commiſſars of Edinbuy"Þ 


gence would be at a dangerous Uncertainty, and in Hazard of being over. 
turned by Probation of a temporary Change, which is not to be preſumed, | 

Voet. Comment. ad Pandect. L.s. Tit. 1. N.99.& 92. L. 5. L. 6. h. 2. L. 2. 

4. 2. L. pen. F. de Senatoribus. Now ſuppoſe an Arreſtment at Tarnamq bi 
good, an Arreſtment at Dunnibriſie may be good alfo: And the Queſtion 5 
not, Which was the Earl's principal Houſe, but which of his Houſes was H 
ordinary Dwelling to the Effect of ſuſtaining a legal Diligence. Now-1: - 
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> naway is not the Earls ordinary Place of Reſidence, his Father not having 


WA gain, Tærnawa) is not the only Place of infefting the Earl in his Eſtate: For 
is lateſt Charters contain three Places for taking Inſeſtment at, is. Tarna- 
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ED nibir{e for his Lands in Fe; nor is his Domicile determined by the Place 


taking Inſeftment, but by his ordinary Reſidence ; which none can know 


eetter than the Earl himſelf, who has declared under his Hand that Dannibirſle 
bis ordinary Reſidence and principal Domicile; and his going to Murray in 
pril laſt, was not Anime remanendi, but to do his Affairs with his Chamber- 
ins, Cr. with a Reſolution to return home, which he did in September there- 
Ber; and that during his Abſence he left ar Dunnibirſil« his belt Set of Coach 
orſes, Grooms, Houſe-keepers and other Servants, who acquainted him of 
bat paſt there, and particularly of Rincauſſie's Arreſtment. „ 
= Replyed for Mr. Deachars. The cited Deciſions do ndt meet the Caſe: For 
oey relate to Perſons neceſſarly from home and 40 Days at Edinburgh about 
oeir private Affairs; and the Anim perpetuo remanendi can never appear or 
ee demonſtrated otherways than from the Deed of the Proprietar, ſhewing his 
EX nclination to alter his Reſidence by withdrawing himſelf and his Family from 
ne Place to another, and living there a conſiderable Time. Nor can the Earl's 
EZDcclaration alter the Nature of Things. ) Oe 
The Lords ſuſtained Kzzcaufiz's Arreſtment, and preferred him, 


| | Y zodem Die. George Robertſon Writer in Edinburgh, a24inſl Dim Anna 
8 Houſtoun, ard the Lord Juſtice Clerk ber Husband. . 


= Hamilton of Bangour, and now to John Hamilton his Son and Heir, 
ed a Reduction and Declarator againſt Dam Auna Houſftoun and the Lord 
EJuſtice Clerk her Husband for his Intereſt, concluding that the Purſuer had 


| Witate of the deceaſt Lord Whztelaw her laſt Husband, and that the Lady 


| ES ving vitiouſly intrometted with her deceaſt Husband's Goods and Gear, all 


pligements granted by him to her ought to be declared extinct by Confuſion ; 
Id that ſhe ought, as vitious Intrometter, to make Payment to the Purſuer 


been there for 18 Years before his Death, and himſelf only twice ſince then. 


g Forge Rober tfon Writer in Edinburgh, as Creditor to the deceaſt Mr. James 


the Sum contained in his Bond, and to pay all the Debts and relieve the Heir 


0 | hc produces nothing but a ſimple Bond granted by the deceaſt Bangour apparent 
0; Wa cir to the Lord Whztelaw his Uncle; which could never be the Title of ſuch 


. Reduction and Declarator, till an Adjudication be led thereon againſt the 


0 Franter as lawfully charged to enter Heir to his Uncle. For Bangour himſelf 


uus is it competent to his perſonal Creditor. 


| 1 | Replyed for the Par ſaer, | Bangour the Debtor might purſue declaratorie for 
EF Poving any Debt whereby his Uncle's Heretage might be affected, eſpecially 


sonal Creditor may by Way of Declarator prevent a feared Danger, and 
ec the needleſs Expences of Adjudication, Charters, Infeftments, Cc. May 
ea Creditor who has only uſed Inhibition reduce Rights that may affect his 
: Pebtor's Eſtate ? Yea a conditional Creditor may before the Condition is 
2 reps aſſert his Right. So 25 November 1669, Creditors of Balmerino contra 
7 Cou 

n perſonal Bonds inſiſt ex Capire. Lecti. In a Caſe ſince the Revolution 


Puld not have inſiſted in ſuch a Purſuit ; without being ſerved, and wulto 


che Inſtance of a Party aliunde liable to Debts of the ſame Kind. And any 


ar; it was found that Creditors even of an apparent Heir might 


3 


Wy for his Lands in Murray, the Caſtle of Domn for his Lands in Down, and 


( 


od Right to remove all Debts or Deeds that might affect the Means or 


Anſrered for the Defenders, No Proceſs at the Purſuer's Inſtance : Becauſe, | 


1 + e. * 
P . BR 4 Py * * _ — — 
8 — > 2 AKC r 2 wPTxE — „ a M 3 - - 3 
— * d > hs - * pq 1 r 5 — — — £ —— or r= 3 — 
* I . —— ; —— A . FT s 
R_ — * 1 — 1 . CE IE, n —— S oY ty ene. ont 27 * E — 
s 5 — 2 2 2 
* F 7 or tg nt 
S IE NET I SY 17! £ * = 


* 
” 
# , 
* * d 


— 3 
N — = 73>. \ 
— — o E 22 N 
— —— 1 4 4 — = 
— 2 l en = 
— 


ED 
= 
ä 
= — _— — 
2 AI 
* — 


5 = _ 
= 9 — 


1 — 5 * n * * * n - £1 
% | of 65 0 5 K 
R y & - l No N I - 3 « "4 
F . f A, * . - 0 4 1 * 


9 


. 


1 


r 


th 
6 —_— 


146 A Journal of the Seſſion ; containing 


9 


betwixt Sir John Hall of Dunglaſs and Sir William Sharp, Proceſs of Warran. 
dice declaratorie was ſuſtained, before Eviction and Diſtreſs. Was not Procek 
ſaſtained at the Inſtance of an apparent Heir not ſerved for declaring the 
Lands he was to ſucceed to, free of the-Predeceſſor”s Debts ; Jah 1680, Lady 
Margaret C uninghame contra Lord and Lady Cardroſs? And ſuch Reductions : 
are always ſuſtained at the Inſtance of perſonal Creditors upon the AQ of 
Parliament 1621. 8 5 e e eee a 
Daplyed for the Defenders. Law and Form requires, That People be not put 
to unneceſſary Trouble of expoſing their Writs to any that has not a Right 
equally good in Form at leaſt. Therefore, even an Adjudication is no ſuff. Ji 
cient Title to force Production of Rights whereon Infeſtment hath follow. 
ed. And no real Right can be reduced or declared againſt, except upon a real 


Right. And if an apparent Heir could purſue Reductions and Declarators of 


real Rights without eſtabliſhing a Title thereto,the Service of Heirs would he 
needleſs. And the Defenders would find this Inconveniency by it, That an 


Abſolviture in their Favours could not prove Res judicata againſt remote: YG 
Heirs, who till might ſerve Heir to the Lord Whizelaw, and fo ſhun the Effed 
of Res judicata againſt the preceeding apparent Heir. Therefore Titles mut 


be eſtabliſhed, that the Contradictor be habile, Febraary 11, 1635, Mai 


contra Mair, June 21, 1671, Leſlies contra Jeffrey, The Anſwer to the In. 


ſtance betwixt the Creditors of Balmerino and Coupar is plain, for apparent | 
Heirs as ſuch have the Privilege to reduce Death-bed Deeds to their Prejudice: 


Seing their ſimple Conſent, tho? not entred, excludes all Reduction at h 


Inſtance of them or their Succeſſors ; Which Privilege is not to be extended of 
other Caſes. As to perſonal Creditors upon the Act of Parliament 1621, ther 
Privilege is founded on a particular Statute ; And Reductions ex Capite Tnhibi 


tions are founded in Law; Beſides that the Inhibition in ſome Meaſure aff: 
the Subject. jj Tod RT LY In on 
Iiriphed for the Parſuer, Tho Adjudication cannot force ProduQonf 
of Rights completed by Infeftment: Yet a naked Adjudication is of it (cl 
a ſufficient Title to reduce even Rights completed by Infeftment when pro 
WD > en 5 3 ͤͤͤ nc” TT 
The Lords ſuſtained the Purſuer's Title, he completing the ſame by «MY 

_ - Adjudication, before he can further inſiſt. And in the mean Time ſtoppe, 
Procedure in the Proceſs _ Cen, Eo Oy” +  - _” 
Thereafter March 26, 1707. The Defenders craved that the Lords wo, 

. explain their foreſaid Interloquitor by declaring that nothing more was inte 
| ded thereby, than that the Purſuer ſhould not be put to further Expence au 
Loſs of Time in raiſing a new Proceſs ; And that the Citation is not ſuſtain 
as to other Effects that may perhaps afterward occur in the Proceſs, viz. as 
Interpellation againſt the Defender, to hinder a poſterior Edict or confirm 
Teſtament, to cover a prior Intromiſſion from Vitioſity. For that, it is 0 
new Thing to ſuſtain Citations ad fundaudam Litem, which have been repui-Wl 
ated as to other Effects: As in Declarators of Nonent yx. 7 
Auſwered for the Parſuer, Tis needleſs and incompetent in this State of th: 
Proceſs, to deſire the Lords Anſwer to Queries. For whatever Debate ma 
ariſe in the Courſe of the Proceſs, as to the particular Effects of the Citation, 
that comes in moſt properly and naturally, when any ſuch Effects are inſiſtel 
on by the Purſuer: It not being the Lords Way to determine Points upon {up 9 
poſed Caſes. 8 8 — 
The Lords declared that the allowing Proceſs to go on at the Purſuer 1. 
ſtance, he completing his Title, is only to be underſtood for carrying on ui 
Proceſs without any new Citation. And that the Citation as to other Effet 
can have no Force but from the completing of the Title, which makes the * 
Purſuer an idoneous Contradictor. jv; „ M 4 | 

| 8 | March 
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. March 14, 1707. Anthony and Zerobbabel Haigues elder and younger of 
— pimmerſide, gainſt Thomas Halyburton of Newmains. 


HE Laird of Newmains's predeceſſor, having in the Year 1662, got IN 
W the Abbot and Convent of Drybargh, a Charter of the Mill of Dry- 
'M roh, cam omnibus Multuris & Divoriis dicti Molendini, & fignanter cum Mul. 


n omnium Terrarum & Decimarum Parochiæ de Mertoun; Nobis & dico 
eo Monaſterio pertinen. And Haig of Bimmerſide having begun to build a 


| 


inn, Newmains ſtopped the Work by a Suſpenſion, at the calling whereof, he 


es within the ſaid Pariſh of Mertoun. 


& 
þ 
2 
> 


etwixt a Daughter of the then Bimmerſide and Nemmains's Predeceſſor, which, 
W-ſides a certain Tocher, aſtricts the whole Corns of Bimmerſide's Lands (ex- 
Wot Wheat and Malt for his Family) to pay Thirl, Multure and Knaveſhip 
=D Newmainss Mill of Dryburgh perpetually in all Time coming, except Him- 


Wer ſide, and Nemmains and his Spouſ c „ 
Alledged for Nemmains. Whatever be the Import of that perſonal Contract 
or, he makes no Uſe thereof, but has preſcribed a politive Right to Brm- 
ES: ids Multures by immemorial Poſſeſſion, by Virtue of the Abbot's Char- 


ient to ſuſtain his Declarator of Aſtriction. 2. Bimmerſide's Right to build 


Wrendo, within fourty Years. 3. Eſto the Faculty to build were not preſcrib- 


and, within his own Bounds in the Terms of the Contract: The Dam, 


pon another Man's Ground who is Nemmains's Vaſſal and thirled to his Mill; 
chat the Condition of the Obligement doth not exiſt in Forma ſpecifica;, 
SS. Suppoſe ſuch a Mill were allowed to be built, the Griſt it cannot grind, 

ther through Want of Water in the Summer Time, or other 


ways when it is 


BSc {crted, ought to remain aſtricted to Nemmains's Mill. Becauſe, where-ever 
| 


Exception does not effectually take Place, the Rule retains its Vigour: And 
pe Thirlage cannot be evacuated by once building of a ſham Mill, that can- 
i Pot ſerve the Thirl, or comes afterward to be let fall. Since all Clauſes are 
1H be underſtood, ſecundum ſubjectam Materiam, & ut Prævaricatio evitetur: 


VEE enmains's Mill: | Becauſe, the Abbot who was Titular and Heretor of theſe 
BS 4-0 1562, had Power to thirl them. 5 89 * 


3 . . Fl . | 1 | | | Ur * : 8 
BS Anſwered for Bimmerſide. Newmains cannot aſcribe his Poſſeſſion of the Mul- 


ba res in Queſtion, to any other Title than the Conſtitution of Thirlage 1 50 r, 
1 WR hereby the Title in the Charter 1562 was paſt from. Becauſe, Nemo poteſt 


are Cauſam Poſſeſſionis in Prejudicium Tertii ; And ng he pretends not to 


ol Wngular Titles, he is preſumed and bound to poſſeſs as his Predeceſſors did. 
Ez The Contract 1591 being the only Title of the Aſtriction, the Exception 


 Gremio does perpetually qualifie, and can never preſcribe : But every Time 
he Corns of the Lands of Bimmerſide were grinded and paid Multure at the 


tuin of Dyyburgh conform to the Aſtriction, the Exception is underſtood'to be 
(1 Pepeted as effectually as if a Proteſt had been taken for ſalving thereof. And it 


Nas Res mere Facultatis for Bimmerſide to build or not to build in his own Pro- 
Perty, as he pleaſed. Beſides, the Exception being conceived in Favours of Li- 


d 


of Seſſion; &c. 170). 147 | 


peted a Declaratorof his Right to the Multures of Bimmerſide's Eſtate, which 


W Bimmerſide repeted a counter Declarator of Immunity, how ſoon he builds 
Mill of his own, conform to a Clauſe in a Contract of Marriage Anzo 1591; 


EE er ſides Heir happen to build a Mill of his own upon his own Lands within 
o own Bounds and Heretage of Bimmerſide, after the Death of the then B. 


Er 1562, and a continued Tract of real Rights and Infeftments ever ſince; 
Pirling all the Lands and Tithes within the Pariſh of Mertoun, which is ſuf- 


il of his own by Virtue of the Contract 1591, is preſcribed and loſt yon _ 
, the preſent Building muſt ſtop, becauſe it is not upon Bimmerſide's own 


| WV ater-gang and Sluce, (the eſſential Parts and Pertinents ofthe Mill) being 


l la all Events the Tithes of Bimmerſide's Eſtate muſt continue aſtricted to 
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berty, 'tis the more fully to be extended; And Bimmerſide being hindred by th, 


— — 


6 — 


Contract to build a Mill in his own, or in the then Newmazrns, and his Spouſe; 
Lifetime, that implies a Liberty to build in any Time thereafter, For th, 
Exception muſt be underſtood as ample at the Time of the Contract, as the 
Conſtitution, which was to take Effect perpetually in all Time coming, ex. 


cept Bimmerſide ſhould build a Mill. 3. The Quality in the Exception to buily 
upon his own Ground did not bind up Bimmerſide from acquiring a Servitude, WW 
or an Aqueduct from a neighbouring Heretor for the better Accommodation YG 
of his Mill; And the Water is no leſs neceſſary to a Mill, than the End of; 
Dam. And to pretend that a Vaſſal who is aſtricted cannot conſtitute a Ser. 
vitude upon his Ground in Favours of another than his Superior the Maſter 113 
the Thirl, is as extravagant as to ſay, That a Maſon, whoſe Land is aſtrid. Ja 
ed, cannot lawfully be imployed to build and repair any Mill in the Neighbour. 
hood. 4. As to the Pretence, ' bat tho? the Mill were built, Bimwer ſide mu 
remain aſtricted, in ſo far as his Mill cannot ſerve : This is, in plain Scors, 0 
crave, That the Lords may add a new Clauſe to the Charter of Aſtriction; 
But the preſent Proceſs being a Suſpenſion for hindring the Charger to comple 
His Mill, he is not bound in hoc Szatz to, diſpute what ſhall be the Effect ad 
Conſequence of the Building; and whether after the Mill is built, he will be 
ſtill liable as to certain Events. And albeit the Suſpender hath repeted a DX 

clarator with his Reaſons, it cannot be further inſiſted in i hoc Statu, than tit 
| Reaſons of Declarator and Suſpenſion are Coincident. 5. As to the Tithe, 
the Abbot could not alienate or diminiſh them by Servitudes : Becauſe, theft 
are the Spirituality of the Church, and extra Commerciam ; and may be {ix 

to be freed from Thirlage by the Act 1633, which allows them to be value 
and bought without any ſuch Burden, Again, the Abbot's thirling his ] 
Tithes ( whereof he, and not Bimmerſide's Predeceſſors, was Proprietar and T-WY: 
tular, and no Doubt drew the ih Corpora) can only infer a Burden upon hin 

ſelf and his Succeſſors the Titulars; and not upon Bimmer ſide who is on 


Tackſman, and liable to a ſpecifick Duty” 


Rephed for Newmains. Any Kind of Title etiam a non Domino, with Fourt * 


Years Poſſeſſion of In- town Multures, doth eſtabliſh an Aſtriction, Stair, I. 


ſtit. Lib. 2. Tit. 7. N. 16. And ſuppoſe that Newmainss Predeceſſors hui 
formally in the Year 1562, renounced any Claim of Aſtriction, yet 17 
ſubſequent Preſcription by his continuing to poſſeſs In- town Multures pe 
petually thereafter by Virtue of his Infeftments, would revive the Th 
age. Eſpecially conſidering what the Lords have decided in Cafes mou 
narrow, November 27, 1677, Grant contra Grant, February 20, 1675, Cour 
teſs of Marray contra Meems, Jul) 14, 1675, College of Aberdeen conti 


Earl of Northesk. And Poſſeſſion in dubio is aſcribable rather to a rel 


Right and Infeftment, than to a perſonal Title; the former being Jus nobil· 
u. 2. Bimmerſiae's Faculty to build by Virtue of the Contract 1591 is pr 
{cribed. For the Queſtion is not, If a meer Faculty i» Gremio of the Poſt 
ſor's only Right, can preſcribe, which indeed cannot: But, If a Faculty u 
the Body of a Right can preſcribe, when the Poſſeſſor has and uſes anothet 
Title; which no doubt may preſcribe, notwithſtanding the A# 12. Par! 161 
which only declares, that Reverſions incorporate in the Body of an Infeftm"I 
uſed and produced by the. Poſſeſſor of the Lands as his Title, do not preſcrib* M 
3. The Pretence for exeeming the Tithes from the Thirlage, is n 


culous: For, was there any Thing more common in the Nation, than for Fe 
_ clefiaſticks, with Conſent of their Convents, or Chapters, to thirl thet 


Tithes, either ſeparately, or with the Stock? Which was not underſtood! 
fall under the Prohibition, more than Tacks of the greateſt Length; Sub” I 
feudation only being that which was prohibited by the Canons. And the D. 


ſign of the Act of Parliament 1633, being only to eaſe the Heretor from the 


'T rouble of having his Tithes drawn by a third Perſon, ſalvo Jure cajaſile, F | 
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cular, having thirled the ipſa Corpora of the Tithes, that Thirlage became 
ED, re, which affects the Corpora in the Hands of any immediate Intromet- | 
r therewith, and conſequently muſt burden Bimmer ſide who poſſeſſes Stock 
SSD 4p/jcd for Bimmer ſide. The Deciſions cited by Newmarns are not to the Pur- 
oſe; For that betwixt Grant and Grant had many Specialities, and was founded 
poſſeſſion by Charter and Seaſin ſubſequent to à very ancient Tack: And in 
ee. Prattick 1675, betwixt the Counteſs of Marrey and Weems, the 19 Years 
BST .ck was a temporary Title; Which, tho? it may be continued per tacitam 
ESR -/ocationem, the Maſter's Poſſe ſſion could not be underſtood to continue after 
Bs Negle& Fourty Years to exact the Tack-duty. Eſpecially ſeing the Lands 
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irtue of a Tack they were nat bound in Law to kn. 
EX The.Lords found, That Bimmerſide's Faculty of building a Mill within his 


int build, tho? both the Ends of the Mill-dam were not on his own Ground, 
free him from the Thirl of ſuch Corns as can be grinded at his own Mill. 
ut fund the Thirl to the Mill of Dryburgh continues ſtill in the Terms of 
e Contract, whenever Bimmerſides own Mill cannot grind. And that the 
EX bbor's: Feu- charter of the Mill of Dryburgh 1552, having thirled the Tithes 
the Pariſh of Mertoun (within which the Lands of Bimmerſide ly) the 
uilding of the Mill conform to the Contract, can operatę no Liberation from 

e Thirl of the Tithes. DO — 0 


the Laird of Innes of that II. 


I N the Reduction, Improbation and Declarator, at the Inſtance of the Cres 


en and Kenners, have the ſole Right to fiſh in the Water of Spe) belonging 


ee ſame; and to dreſs and pack the Fiſh, and make Barrels for that End. 


eecting the Defender's Town of Gormoch into a Burgh of Barony, gave to the 
habitants ( beſides the ordinary Powers) omnimodam Poteſtatem eſſe Piſca- 


„,, Piſcium Mactator es, & c. cum Poteſtate Salmones alioſque id genus Piſcium 
anadendi (lie pack Salmond) ſ/aliendi, & in Dolia ſolita committendi, &c, And 


Rhe Family of Damfermling had paſt all Memory, ſubjected themſelves to make 
Wc only of the Fiſhers of Gormoch, who for that End have always been bred 


; f bp and diſpoſed into regular Bands, each conſiſting of eight Men, who order. 


Wy ſucceed one another every twelve Hours; and get their Wages in Fiſh, in a 


ech have acquired a Servitude, and the ſole Right of being Fiſhers and Mack. 
Waters, Salters and Packers of all kind of Fiſhes upon the Water of Spey. 
a Replzed for the Purſuers. No Inſtance in our Law and Practice can be given of 
ach an extraordinary Servitude as this; which doth not conſiſt with the Pro- 
Peerty of the Fiſhing, and debording from the Rules of all predial or real Ser- 
itudes, reſolves in a temporary and perſonal Locatio Operarum. For it cannot 


Number of the ordinary Servitudes, nor contained in the Infeftments of the 
vient Tenement, but muſt be conſidered as a perſonal Obligement upon the 


* con. =» 
<< 


actions, Reſtrictions and Limitations upon their Property, Quæ oriunt ur ex 
4 >, e | vari 


Wd coways evacuate Thirlage conſtitute 4b ante. Again, the Abbot, who was 


ere poſſeſſed by ſingular Succeſſors, who could not be preſumed to poſſeſs by 


a Bounds, conform to the Contract 1591, did not preſcribe; and that he 


L 1 todem Die. The Creditors and Donatar of the Eſtate of Dumifermling, againſt 


ditors and Donatar of the Eſtate of Damfermling, againſt the Laird of 
es; The Purſuers having inſiſted to have it declared that they, their Tackſe 


1 d the Eſtate of Damfermling, and to imploy what Perſons they pleaſe to fiſh 
| 2 Alledged for the Defender. That the King, by a Charter in the Year 1587 


ertain Proportion to the Number taken. Whereby the Inhabitants of Goy- 


e underſtood a real Burden to affect ſingular Succeſſors, being neither of the 


Contracter. And if it were otherwiſe, Purchaſers might be ruined by old 


% 
ords of Defſion; &c. 1907, 149 
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Z 150 A Journal of the Seſſon; containing 


wariis Cauſarum Figuris, Now what Purchaſer in this Caſe could dream, That 
a Fiſhing originally conſtituted with full Freedom, could be thus burdene bn 
as that the Proprietar ſhould only imploy his Servants out of a certain Son 
of People. As to the Defender's Charter 1587, tho it gives the Inhabitantg Ml 
of Gormoch the Privilege of Fiſhers, Macktaters, Curers and Packers, it dy 
not mention the Water of Spey, nor doth it give them the ſole Power to hin. 
der others without the Liberties of their Burgh to do the like, but only . 
nimodam Poteſtatem, Which is not excluſive. 2. The Purſuers and th, 
Authors making Uſe of the Gormoch Men to fiſh their Water was 4 
meræ Facultatis, like a Man's going in a common Road, or going to another, ſl 
Mill, or making Uſe of Shearers out of his Neighbour's Land, &c. for Foury Wl 
Years, which doth not hinder him' to alter his Courſe, and uſe his Libery 
8 9 „ : + 
Daphhed for the Defenders. Omnimodam Poteſtatem eſſe Mactatores Piſciun, Wa 
&c. can only be underſtood of a ſpecial Privilege upon the adjacent Water: 
For otherways no Liege is barr'd from being a Fiſher. Which, with te 
Purſuers conſtant landing their Boats, drying their Nets, and having th: 
Cort-houſe upon the Defender's Territory; And his admitting the ſame only 
in Contemplation of their imploying his regular Bands of Fiſhers, doth che 
it to be. Actus Neceſſitatir, and not mere Voluntatis. This is fortified by DB 
| Deciſions, March 11, 1634, Sheriff of Galloway conta E. of Caſſils, Jul) 22 1 
1634, Forreſter contra Feuars, July 10 and 15, 1623, Mkay contra IL. «ff 
Skelmorly ; Where a general Title and 40 Years Poſſeſſion without any e 
gal Compulſion interveening, was found to inter the moſt grievous Servirud.; 
And, which comes directly up to the Parallel of the pretent Caſe of a ci 
cumſtantiate and circumſcribed Poſſeſſion, The paying of dry Multure du Mt 
ing the Years o Preſcription (like the Purſuer's paying of Salmon for FH 
ing- wages) obliges the ſervient Tenement for ever to remain in the tame 
State; Stair Inſtitut, Lib. 2. Tit. 7. N. 16, Jah 3, 1675, Minnair d conta 
Drummond; And, as my Lord Stair obſerves, there is no more requiſie to 3 
preſerve Servitudes of that Kind, than that the Tenants were cauſed to d 
the ſame any Manner of Way 40 Years, tho without a Proceſs... | 
The Lords found the Purſuers making Uſe of the People of Gormoch i 
their fiſhing during the Years of Preſcription, not relevant to conſtitute t 
1 libelled : And therefore declared and decerned in the Terms of h 


March 15, 1707. > Beille John Hay Merchant in Edinburgh, contra Chats 
Hay, David Mitchel ad John Yorſtoun Bakers in Edinburgh. 


Harles Hay, David Mitchel and John Torſtoun Bakers in Edinbargh, hiv 

ing 21, December 1704, enter'd into a Contract with the deccalt 
Mr. Chriſtopher Seton, who had, after his Father's Death in his Brother the 
preſent Earl of Wiztoaz's Abſence, taken upon him the Management of the 
Eſtate of Wintoan ; ** By the which Contract he ſtood obliged to deliver to 
them at their Granaries in the Water of Leith 400 Bolls of Wheat of the Grow:tl 
*of the Earldom of Wintoun Crop 1704, with the Ordinary Meaſure that 
© the: Earl's Tenants were in Uſe to deliver him his Farm; And they on the 
* other Hand became bound to pay to him or his Order, Eight Pound fo! 
each delivered Boll: Baillie Joh» Hay as Executor Creditor to the ſaid M. 
 * .., ÞChriſtopher, who died before Payment of the Price, confirmed in his Tef# 
3 ment 2000 Merks, as due to him upon the ſaid Contract by the Bake" 
 — __ Tegiſtred the Contract and charged them with Horning, They ſuſpended 
_ upon this Ground, That the Price of the ſaid Victual was not i» Boni, of 


the 
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5 e ſaid Mr. Chriſtopher the Time of his Deceaſe, nor confirmable by his 
editor: But appears from the 5 enor of the Contract to have been . 
=. own Vital, whereof the Price could only belong to him or his Cre» * 
cors: Mr. Chriſtopher being but a Negotiorum Geſtor, a Truſtee and Manager, 
a ia the Caſe of a Factor who had the ſimple Jas exigendi, that upon his 
ach fell to the Heretor for whole: Behoof he acted. Yea, the Earl upon 
KReturn could have diveſted him of his Truſt, and recovered” the Price 
BS the Victual from the Suſpenders For betwixt Pearſon and Murray 
675, It was found, That Rents uplitted by a Chamberlain were the Maſter's 
Property, which the Chamberlain could not retain or compenſe by Debts 
che Conſtituent he was aſſigned to; and multo minus can the Creditor 
ee ea Factor affect the Conſtituent's Rents for the Factor's own Debt. And 
/, That the Creditors of the Earl of Mintoun had arreſted in the Suſpen- 
ers Hand, and are called in a Multiple-poinding. 5 
Anſwered for the Charger. The Suſpenders being expreſly obliged by the 
Fontract to pay the Price of the Victual to Mr. Chriſtopher or his Order, the 
Voay was as much in Bonis Defuntti, as they had granted Bond for it to his 
eeirs and Aſſignies. And as no Objection could have been made againſt 
Payment to Mr. Chriſtopher's Aſſigny, far leſs can Payment be refuſed to the 
Fharger who by his Confirmation is come in Place of Mr. Chriſtopher. Nor 
och it alter the Caſe, That the Wheat contracted for was of the Growth 
SF Wintoun; Becauſe, Mr. Chriſtopher might have been Maſter of the Pro- 
Nuct of that Eſtate by ſingular Titles; And the Suſpenders have bargained 
ich him, not Factorio Nomine, but as Proprietar. The Deciſion Pearſon againſt 
lurray doth not meet the Caſe, for whatever Retention, Cc. a Chamber- 
in may have againſt his Conſtituent, that cannot hinder the Debtor of a 
Defunct to make Payment to his Executor Creditor : And whatever my 
Tord Wintoun might plead, *tis Jus Tertii to the Suſpenders to obſtruct the 
Fharged's Payment. VVV 
EZ The Lords found, That the Victual was not Mr. Chriſtoher's, and that 
werefore the Price was not in Bonis Defuncti, nor could be claimed by Bail- 


_— 


ie Hay as his Executor Creditor. 


19 
3 


odem Die. The Earl of Leven, againſt John Scot of Gilmerſcleugh, and 


7 +. 


He Earl of Leven having charged Gilmerſcleugh and Whitehaggh upon 
1 their Bond for 6000 Pound Scots, with Annualrents and Penalty ; . 
They ſuſpended upon this Reaſon, That the Bond was blank in the Credi- 
os Name. .and {o agll-by the 4@. 25. Par. 16. 88 
ws Anſwered for the Charger. That the Act annuls only Bonds thereafter to be 
ſubſcribed blank, and this Bond was ſubſcribed before the Act. ? 
= Repled for the Suſpenders, Albeit the Bond was ſubſcribed before, it 
was not delivered till after the Act: And Bonds in the Senſe of Law are 


{Eto be underſtood cam Effectu; An undelivered Bond not being Vinculum | 
Jaris. Nor does the Act of Parliament diſcharge only the ſigning of a blank 
Bond, but requires that at leaſt at Delivery, it be filled up before the fame 
Wirneſſes, which ſhews that Law regards not the Time of ſigning, but De- 


BE livery. 

& Duplyed, There is no Place left in this Act to conjecture about the 
MNleaning of the Words: For it reprobates only Bonds thereafter. to be ſub- 
BE fcribed blank, unleſs ſome Cautions be obſerved, and makes no Mention of 
Blank bonds ſubſcribed before. 1 | 


The 


„„ „ ** 


1 


152 Journal of the Seffion ; containing 


The Lords ſuſtained the Bond charged upon, in Reſpect it was of a DAH 
anterior to the Act of Parliament anent Blank- bonds. Mm 


March 18, 1707. Sir Alexander Cuming contra Sir Andrew Kennedy, 


N the Proceſs at the Inſtance of Sir Alexander Cuming, againſt Sir 414, 
Kennedy, about the Office of Conſervator of the Scorriſh Privileges in 1,8 
| United Provinces, The Lords by an Act before Anſwer, having allow li 
Conjunct Probation to the Parties, viz. To Sir Alexanaer for proving ln 
Malverſations charged upon Sir Azarew, and to Sir Azarew for proving hl 
- Exculpation : A Commiſſion was directed ro two Perſons named by (in 
Alexander, and other Two named by Sir Andrem, and in Caſe of their 18K 
ſence, or not Acceptance, to one or more of the Magiſtrates of Camp 
Sir Alexander extracted an Act, and, upon the Failure of the Commiſſio 
named, applyed to two Scepins of Campvere, before whom he examined 
Witneſſes ; And brought home a Report containing an Extract under 1 
Secretary's Hand of the principal Depoſitions. Sir Andrew Kennedy objet 
againſt this Report, That the Commiſſion was directed with this Quay 
That the Depoſitions ſigned by the Witneſſes, Judge and Clerk ſhould \mſl 
tranſmitted ; Whereas nothing is produced but the Clerk's notorial Atte 
tion of Depoſitions pretended to be taken before the Magiſtrates of Camp 
An ſwered for Sir Alexander, Tis the Cuſtom of the Place to keep all ol 
ginal Depoſitions, Affidavits, &c. ſigned by the Deponent, Judge and Ce 
in the Stadt-houſe, and to give out only Extracts under the Clerk's Hand 
As is clear from the Affidavit and Declarations of the Clerk of the Tow 
and of a publick Magiſtrate, and from the Teſtimony of Voet. in his 1&8 
practical Commentary, ad Tit. ff. de Fide Inſtrumentorum. Beſides, 57 11 
upon the Matter acknowledged by a Deciſion obſerved by Dirletoun, Febr. 
55 1675, Burnet contra Lui!grue, And for confirming the Verity of the EM 
tract produced, there is a Declaration of the whole Magiſtrates of the Ci 
ſigned by the Secretary, and the Town-ſeal appended, and a collation 
Copy ſigned by the Witneſſes, the Penſionary, Secretary, and two pubi 
Notaries.” Þ V J) oo 
Replhed for Sir Andrew. He who accepts of a Commiſſion muſt proſem 
the ſame in the Terms thereof, otherwiſe he acts not by Authority ther, 
and the Granter of the Commiſſion cannot regard his Report. As tote 
Deciſion Burner contra Luitgrue; The Lords there demurr'd upon the 
formality of the Report, as not duly ſubſcribed : Nor had they ſuſtained i, 
but that it was ſubſcribed by the Judge, and homologated by an expreſs lit 
ter under Luitgrue's Hand. Sir Alexander's Affidavit and Declaration at 
nothing to the Purpoſe, ſince the Queſtion here is not about the Cuſton ol 
the Place, but the Manner of executing the Lords Commiſſions : And n0 
foreign Judge can be ſuppoſed ſo uncivil as to neglect the fame, if required 
to do it. The Teſtimony of Voet. de Fide Inſtrumentorum doth as little towards 
confirming the Legality of the Report, as if Sir Alexander had ſaid, Bw#lw 
flat in Angulo, Ergo, &c. 2. That this is not the Method of reporting Com. 
_ miſſions ſent abroad, may be cleared from ſeveral Inſtances: As a Commit 
ſion in the Caſe of the Viſcount of Oxford and Mr. John Cockburn, was exe. 
cuted and reported by returning the Subſcriptions of Deponents, Judges an 
Clerk from Rome, Leg horn, &c; In the Caſe of one Hay, The Lords did not 
ſuſtain notorial Extracts from the Senate of Hamburg as probative bete, 
tho they made Faith with them there about the Year 1682 ; A Commur 
on from the Commiſſars of Edinburgh in the Caſe of William Gordon and 5 
Wife, to John Steenlack Burgermaſter of Rotterdam, and others 1698, 8 
. * 5 5 pro 


. — o 
p a n TE FRET SOL: a * . 
8 F 8 2 Nr TRE EROS ö 8 
p P * E N \ . 
8 2 * Sy 6 * 
1 * wy * 2 
* ; a - — + NN 
5 = k 2 Z Le > 4 * CCC 
7 2 Rn 8 | BS LIES + T 
p i 8 N 3 e 8 _ LY BT ASP, : ; 8 yo 8 TEES 8 
4 4 2 8 7 . : 2 9 X * 3 5 * F \ - 
SITE : 2 Sid & 1 7 = 8 3 p n 8 a p X x _ ol 
e 3 n 4 . > + Ba: 3 n 8 5 = K * . 05 — 
4 — X 2 * . x 2 NE L 24 * 1 N 


4 r ane Dr 
r — 
. n 4 22 . 
= —— 8 => — 2 9 3 2 


5 


_ _ 2 a * wa N. nn 0 
4 — — 2 WX 65" 4 C wy * 8 = l 4 * C o 1 
— ow EE Db * ! * * * 3 * N , ö 1 1 g 4 
. 2 , 5 , 7 2. 8 * ” 
. * * * 7 » 1 » : , . 
5 * * C 4 . e a hs 
oY þ 4 1 
= * = 
\ F ' 
o - : k 


1 


* 0 * _ 
g ” * 
e a % 2 : . ) 
0 v4 


* * + & wy . I 44 


n \ — — 5 . „ . W Fee - OSD „* — wt „ * * 

, | ; F ; a 4 R a „ 110 * a 2; 8 — re, Tr Nr 8 ** o 8 3 2 8 1 * . — 4, FF 28 

p — * — LCIRo——_—_—_— * N , * = 55 . * 

11 — . 3 3 een * a 2 
A ons of the Lords of Sefſon, &c. 1707. 153 

: : 1 ; 4 
= Deciſions of the s of S „&c. i 

2 I : 2 4 TS? * 
8 N id 0 . K * 2 8 . 
5 © rn s 


: 115 Libel of Adultery againſt her, was duly executed and reported 
7 E . of the ef dent, Judges and Clerk, Anno 7 77 A 
£1 7 nition in the Caſe of Van Rzixel Merchant in Harlem and David Cleland 
Ws rorchant in Edinburgh, to Jacob van Cralingen and John Drummond Merchants in 
I, ferdam, was duly executed and reported by the Subſcriptions of Parties, 
Fudge and Clerk, together with the Seal of the City of Aunſter dam. 
WF Duplyed for Sir Alexander. The Inſtances adduced by Sir Andrew of 
ommiffions otherwiſe reported than Sir Alexander's, are not to the Purpoſe; 
r theſe Commiſſions were all directed to private Merchants, and not to 
Whe Magiſtrates of the Place: Nor is there any Inſtance of a Commiſſion 
WA nd the Cuſtoms of other Cities is no Rule to them. 
WE The Lords repelled the ObjeQion, and ſuſtained the Report. 


the African Company. 


X Xx Lexander Aliſon having, as Creditor to Henry Crawford Merchant in 
TY Durdee, one of the joint Adventurers in the Africa» Company, ar- 
fed in the Hands of the Directors and the Caſhier, he purſued a Furth- 


coming, and a Declarator of Right to the Subject. 
anot be decerned perſonally to make Furthcoming. 2. The Act 


able to Arreftment, and that the Property ſhall only be conveyed by Tranſ- 
rs in their Books, except the Share of Profit belon 
EMcmber, which may be affected by the real Diligence 


WE ment is not a real Diligence _ ©. oo 
- | Replyed for the Purſuer. 1. That he doth not inſiſt to have the Defenders 


| ock not upliftable; Res devenit in alium Caſum, the Company being diſ- 
oed in Diem by Law, and the Stock with Intere 
=xpective Adventurers and Proprietars. 


6 VDaphhed for the Defenders. The M ny to be paid in for the Capital Stock 


9 4 
7 
: i 


Wd Intereſt not being yet in the Companies Hands, no Arreſtment thereof 


) 


a be effectul. jj ( ON 
rhea for the Purſuer. Arreſtment upon a Subject inchoately habile, ſub- 
0 | 


mption, Dirirounr's Queſtions, Tit. Arreſtment of Conditional Debts ; Arreſt- 
ent of the Price of Lands after a verbal Agreement, was ſuſtained aſter 
e Bargain was reduced in Writ, Stair Lib. 3. Tit. 3. N. 29; And there 
e many Decifions ſuſtaining Arreſtment, currente Termino, of what may be 
oe to a Liferentrix, upon her ſurviving the Term. . 

= The Lords found the Purſuer's Arreſtment to be a habile Diligence for af. 
. ecting his Debtor's Share both Principal and Intereſt in the African Com c any, 
order to oblige the Directors to transfer the ſame in his Favours after the 


* 


f 4 
6 g 


. U Fi Eodem 


Weported from Campvere, where Sir Alexander's Commiſſion was executed; 


Podem Die. Alexander Aliſon Wrirer to the Signet, contra the Direttors of | 
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= Aledzed for the Defenders. 1. Whatever come of the Subject arreſted, they 
| 1695, 
tabliſning the Company declares, That no Part of the Joint. ſtock fall be 


ging to any particular 
of Creditors, and Ar- 


Fable peffonally, but only Ratione Officii, 2. Tho voluntary Conveyances 
n only be made by Transfers, the Subject may be affected by the real Dili- 
ece of Creditors : And Arreſtment which is a Neu realis upon the Sub- 
i). is certaioly ſuch a habile Diligence. Albeit ſor the general Advantage of 
e Nation, and Incouragement of that Trade, the Parliament declared the 


ſt to be paid unto the re- 


Ws after it becomes fully habile: As a Creditor arreſting a Sum due upon 
2 Wadſet before Redemption, is preferable to a ſecond Arreſter after Re- 
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=. Eodem Die. James Murray of Conheath, , ag4inf# John Irvine of Drum. 
* coltran. 8 : Ewa 1 9s” 4 | 


2 


7 Murray of Conheath having Right to an Adjudication of a Wadſet 
granted by Umquhile John Glendinning of Partoun to Maxwell of Barmhilam 
and Griſſil Maxwell his Spouſe in Liferent, and to the Heirs to be procreated BY 
betwixt them in Fie, purſued Reduction ex Capite Lecti of a Diſpoſition MY 
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„„ by the ſaid John Glendinning to his younger Children, and transferred 
g by them to Drumcoltran. „ 226. 4: . ol 
Alledged for the Deffnder. It being Fourty Years ſince the Diſpoſition quarrelled jm 

was granted, any Action of Reduction thereof ex Capite Lecti is preſcribed Bm 

non utendo within the Fourty Years. 7 5 4. 


— ERephyed for the Purſuer. Albeit perſonal Actions and Obligations preſcribe . : 
| by the elapſing of Fourty Years, Act 29. Parl. 5. Ja. 3. yet no Man loſes hs 
heretable Right merely non utendo, unleſs the other Party poſſeſs the heretabe 
" © *®  Subjett for the Space of Fourty Years by Virtue of Charter and Seaſin, or In Þ* 
1 feftment on Retour, &. Act 12. Parl. 22. Fa. 6. which the Defenders can. 
1 not pretend to have done. And an apparent Heir may enter (if not debarred 
by interveening Services) to his Predeceſſors who died 100 Years ago; and? 
- quarrel Rights to their Eſtate, that are not either granted by the true Hereto, JS: 
% with Fourty Years Folemon, d 2M 
Duphhed for the Defender. Under the Word Obligation in the Act 290 
= K. Fa. 3. Parl. 5. all that can be Ground of Action is comprehended : And i 
3 November 28, 1665, Younger contra Johnſtons, Reduction of Retours and al? 
| Actions in Favours of Heirs were found to be comprehended in the ſaid 4d 
The Delay of a Reduction ex Capite Lecti is odious, ſeing thereby the Deen ms 
der may ſuffer through the Death of Witneſſes to prove the Defunct's Co, 
valeſcence after granting the Deed quarrelled. Again, tho? a Defence on the 
Poſitive Preſcription of heretable Rights requires Poſſeſſion in the Defender 
1 the negative Preſcription which is only a denying of the Purſuer's Title 
RV reacheth both heretable and moveable Rights without Neceſſity of Poſſe{bu 
Þ As to the Act 1617, that eſtabliſheth only a poſitive Preſcription of abſolu i 
=  , and irredeemable Rights; and mentions only the negative Preſcriptioni 
3 heretable Bonds, Wadſets or Rights of that Nature in which the poſitive Br 
ſeription cannot take Place, the Defender's Poſſeſſion being always the Grant Im 
)§⁵1·¹ũ« oe EO y ns LETT 28 | 
The Lords found the Action of Reduction ex Capite Lecti preſcribed, 20 
utendo within the Space of Fourty Leas. 
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Bodem Die. The Durcheſz of Gordon,” againſt the Duke her Hula 


D Decreet Arbitral pronounced by the Earl of Marchmount, the Duke o 
a Gordon being decerned to pay 800 Pound Sterling of yearly Aliment to 
© +- The Dutcheſs, with the Burden of Lady Jean Gordon their Daughter's Alimenb Wy 
—_- Education and Apparel; and it being declared, that if Lady Jean did not lie Wa 
5 with her Mother through any other Cauſe than that of the Dutcheſs's refulns 
= .: to inteftain her, the Dutcheſs ſhould be free from all Charge of her Education 
without any Defalcation of her Grace's Aliment on that Account: After Lad. 
Jean was married to my Lord Drammond, the Duke ſuſpended the Aliment 
upon this Ground, That the Dutcheſs being now free of Lady Jeans Edu 
tion by her Marriage, the 800 Pound of Aliment muſt ſuffer a Defalcation. 
The Lords refuſed to modify the Aliment, and found the Letters orderly 
proceeded. . . . 


\ 
* — . 4 or * 
* * 
et F / . 5 
* ' 
— ; 
* 


? \ 1 6 
. F . # l 1 
u - * ws 1 * 7 . | . 2 
* 8 0 0 - Re es : f Fl 
* , ; 

; -4 . . : „ 5 
I ; p . * : 

* =o : l 


. x . - 


. STEIN - 
wag bh { 
I 


- . 
1 
d — 4b 
85 


"FM 


4 p , | - * : * 
5 [1 £494 #4 * 4 * C Wy » * . £ — . ” 2 1 R * = | 
( 10 j : 8 : ö 
' 3 h EA BY | ; EO * 
* * 7 12 Fl 5 Y as - ; We > 8 2 . 
» N "we , — Fa : 

Sr * 1 = * 1 : \ 0 ; a % f a 
oe. 22 a : « * =_ Ss & << | " f * ; \ l # 
z ons of the Lords of Seſſion; &c. 1707, 1<6 N 
* : ö | | | | 
: We þ - ' — — . K 5 - 4 
3 | | 


; | Rab}, ' 5 0 \ . . he 3 | 
Fodem Die. Francis Moliſon Merchant in Brechin Sapplicant. : 55 


Rancis Moliſon having repreſented to the Lords by a Bill that Alexander 
Tong, William Clark and John Spence Merchants in Brechin had unwar- 
atably arreſted for ſome pretended Debts his Commiſſioner-Fees for the Town 
= Brechin : In fo ſar as, ſeing the Perſon of any Repreſentative. in Parliament 
WE. not be attackt for Debts during the fitting thereof, neither can the Fees 
eſtined for defraying the Commiſſioner's Charges be affected by Arreſtment 
I Diligence 3 theſe Fees being in Effect Aliment, like Fees given by the Queen 


ber Servants, which are not arreſtable. © VV 
= Anſwered for the Arreſters. That they know no poſitive Law exeeming A 
Pommiſſioners to the Parliament from perſonal Execution: Albeit by Cuſtom 1, 
Where Members of Parliament have been impriſoned upon legal Diligence, the 
rrliament has ſometimes given Order for their Liberation; and unleſs the 
PK clament. require their impriſoned Members to be ſet at Liberty, they may 
detained in Cuſtody. Nor is there any Law or Cuſtom privileging Com- 
Ei Goners Fees againſt the Diligence of Creditors ; theſe not being contained 
che Act of Sederunt 1613, which exeems only Penſions granted by the King, 
gad the Salaries of his Miniſters of State and Servants; and Caſus omiſſus habe. 
% EL 8 
EXE The Lords found the Arreſtments unwarrantable, and ordained them to be 
EBud without Caution or Conſignation. e © 


A 9 
Ns 


F ² A VE 2 PE NY ˙— YT FE EO ITT FTA 
o 


7. 


* | Ry 2 % 4 5 - 
> Pp % 7 5 2 Y ö ; 5 be * — 1 
_ . 2 8 - 6 4 ” 922 7 — — — —— — 2 2 I | > ” 7 
— ">< . WELD E 3 2 To % | 2 —— . 
— - — — Whom EH F —— . 2 re Ee 2 ˙ , n ; 
— — — ——— —  —— NEST TEE FEI 


< : . 
= 8 * 7 
Yy 4 b 8 : * , i 
_ n . a; — 7 
wer — * - . — — I » „ 5 ” Y a oo 3 1 2 * Ns 
7 — . — J = a < as: pA pre, 
_ — — — - . — 4 — — 2 av — 3 7 >, > — 
— * * be SEE Ke — — 
— ©. 1 = - — — 2 a Iv — — —.— 
= r r * 4 nr > af i" " - oY 8 = . — 2 
— ERTIES Oz Eero T _ — * 8 
Y Cy eB 


aodem Die. Sir James Hall of Dunglaſs, 4gainft Dam Janet Murray L. 4 


N the Proceſs at the Inſtance of Sir James Hall againſt Dam Janet Mar * ay; 
as repreſefiting her Father Sir Patrice Marray, this Dilator being proponed 
che Defender; That the Proceſs being founded upon a Charge at Sir James's 
ctance againſt the deceaſt Charles Murray of Hadden as principal, and the 
ad Sir Patrick Murray as Cautioner, which was ſuſpended upon, Compenſa. 
aß; and after it had been let ſleep, waken'd only againſt the faid Dam Janet 
rr as repreſenting her Father; whereas it ought alſo to have been waken- 
= againſt Charles Murray's Repreſentatives : It being a Rule that in all 
BW akeniogs the principal Cauſe muſt be wakened in the lame State it was, and 
ieee , ‚ given out ˙ i ðᷣ 
An ſwered for Sir James. That it was intire to him to inſiſt againſt both or 
ther of the Repreſentatives of Sir Patrick or Charles Murrays as he thought 
, their Predeceſſors being bound conjunaly and ſeverally to him; And 
Fhom one is not obliged to call in the Beginning of a Proceſs he is not obliged 
continue the Proceſs in all it's Steps againſt. Pits 


8 Replyea for Dam Janet Murray. Albeit,it was in the Option of Sir James 

in the Beginning to have charged Sir Patrick, who was bound conjunctly 

nd feverally with Charles; yet ſeing they were both charged, and the Suſpen- OY 
cn paſſed in both their Names; it ought to be wakened againſt both. For 8 
o' Sir Patrick being a Cautioner bound conjunctly and ſeverally, had not- | 
Penefcium Ordinis, yet Payment by the Principal did exoner him: And conſe- 8 wv 
ucntly the Grounds of Compenſation proponed for the Principal ought to be | = 
kX of diſcuſſed; and the Proceſs waken'd againſt his Repreſentatives ler that 1 
= Dupljed. for Sir James Hall. That any real Defences that were competent 

e Charles Murray, are competent to the Lady Pirfirren, as repreſenting. 

5 Cautioner: And for proving thereof, ſhe may have a Diligence 8 7 
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cover papers out of the Hands of the Repreſentatives of the Prigcipy T 


The Lords repelled the Dilator. 


might be ſtopp'd, in Reſpe& he was content inſtantly to debate and excl 


Dates. 3 


Intereſt contra Executionem. 


Eodem Die. Alexander Scot Writer in Edinburgh, again Walter Lay 


_ uplift: their Mony, they have no other Security for the Repayment or Check © 
' Upon the Truſtee to compt, fave, that the Bills do not bear Value receiv Wl 
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Debtor. , 


March 19, 1707. Thomas Buchanan of Sandfide, againſt the Marqueſ; 
Montroſe. | Re 1 


7 


Muna Buchanan having obtained a Decreet of Adjudication of the Ea 


of Buchanan, upon a Bond granted by Janet Buchanan of Len, apparem 
Heir to the deceaſt Laird of Buchanan ; the Marqueſs of Montroſe craved i 


the apparent Heir's Intereſt in that EſtateQ. 


' Anſwered for Sandſide. Tis a Novelty to ſtop a Decreet of Adjudication i 1 


the Inſtance of a third Party upon Pretence of excluding the Debtor's Righ 3 


For an Adjudication is the only Title whereby the Creditors of an appari 


| Heir can quarrel third Parties Pretences, or force a Production of their Right ? | 1 


Yea, the Debtor himſelf has not been allowed to propone Defences to excl. 


Adjudication, and hinder completing of the Diligence: Much leſs can a 
third Party pretend Intereſt, and if it were otherways, it would be vj 


inconvenient to Creditors whoſe Diligences are preferred according to u 


The Lords allowed the Adjudication to go out, reſerving the Marque 


Servant to the Dutcheſs of Buccleugh. 


Alter Laing being purſued by Alexander Scot upon his Promiſe top 

VV to the Purſuer a Bill of 30 Pound Sterling drawn by Colin Ramſay val 

and accepted by John Mel vill. f 
Alledged for the Defender. That he could not be liable to the Purſuer if 


- 
. * * 


the Bill; becauſe, it doth not bear Value received of him, and fo was bu 
Factory, or Truſt given by Ramſay to Scot to receive the Mony. For inſti 


ing that a Bill not bearing Value received imports only a Truſt in the Peru 


it is payable to, to receive the Mony for the Prawer's Behoof: A Declaritu 4 
under the Hands of ſome Edinburgh Merchants was produced, bearing, Tie 


when they draw Bills payable to their Servants, or any whom they truſtt : if 


So that if the Truſtee ſhould. prove unfaithful, or ſhould die before ſendi's Þ 1 


any Letter of Advice to the Drawer or Indorſer, that he received their Mo"): ue 


ro Mg could not be fafely proved but by the Want of Value received in 4 


© Anſwered for the Purſuer. We need not go for:a-Decifion in this Matt" Bp 
to the precarious Authority of Merchants, who are divided in their Sentiment jy 


ſeing the Lords, proceeding upon a more ſure Rule, viz. The Principles d 
Eaw, and the Opinion of Authors, have once and again ſolemnly determine buy 


That Bills not bearing expreſfly Value received of the-Creditor, do imply tha A 
Value was given for them; unleſs redargued by the Creditor's Oath or WI 


As Mr. Forbes obſerves in his Treatiſe concerning Bills of Exchange, Pag. 49% 3% Bll 

The Pretence that Merchants could not eaſily fix a Truſt upon their Sera 

or Correſpondents to whom they make their Bills payable for their ow! Be. L 

hoof, unlek it were preſurted from the Want of the Words, Value nu, 
bb : . _ ; | 
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WE: {ivolous: For if the Truſtee be honeſt and exact, he will immediately upon 
WW cceipt of the Drawer's Mony give him Credit in his Books, whereby the 


z 


Near do not anſwer the Truſt repoſed in them, the Drawer or Indorſer has 


m eelk to blame for giving Credit to ſuch. Again, is it any extraordinary 
2 Confident's Hand to ly there till the Owners have Occaſion to make Uſe 
Wc, or draw it out with Advantage? Do not many rich Men in the Country 


4 * 
) > 
1 41 « So 
. ** 
„ „ 
19 
n 


von Security: And what have the Owners of ſuch N to depend on but 


e Oath and Honeſty of their Doers ? Beſides, our Law 


Exchange as to the Way and Manner of proving Truſt : Witneſs the Act 


o anent blank Writs, in which Bills are excepted. 2. If Value were not 


eſumed tho? not expreſſed, many People might be inſnared; who, by not 
owing that Formality, might neglect to cauſe inſert Value received in Bills 
Poly onerous. 3. The Defender having promiſed Payment of the accepted 


In to the Purſuer, tis J Lertii to him to object Truſt in the Perſon of the 
rrſuer, without inſtructing that he is Creditor to, or repreſents Colin Ramſay 


e Drawer. Vid. Forbes, Pag. 83, „% as 2 Ta Þ OY 
The Lords found, That Value is preſumed to have been given for the Bill 
Alexander Scot the Creditor, tho' it bear not Value received; unleſs the 
E ed 


| 3 fender prove by Writ or Oath of the Creditor that he paid no Value. 
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arch 20, 1907. Mr. Edgert and Abraham Edins Merchants in Rotterdam} 
ud Patrick Home Writer to the Signet their Factor, againſt Robert Huntet 


\ 


Merchant in Edinburgh, 
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0%, he offered to prove by the Purſuers Oaths, that the foreſaid Good were 
War to him to be fold and diſpoſed of on their Risk, which he had done and 


LE -x ander Car ſtares Factor at Rotterdam to take the Oaths of Mrs. Edins who 


he Goods, and therefore decerned. Mr. Hunter, when charged on the 


= Iniquity in ſuſtaining the Chargers Declarations upon Faith and Honeſty 
Place of Depoſitions upon a Point referred by the Suſpender to their Oaths; 


u Imperii quam Furiſdictionis, at leaſt falls not under the Power of an inſe- 


Pp R EE 6 i bl 
e for the Chargers. *Tis not the Queſtion what way Quakers or 


WP nabaptiſts muſt depone by our Law : For the Chargers live in Holland, and 


rut will be known whether he die or live; and if the Servant or Correſpon- 


hing to ſee Merchants and others depoſite their Mony without any Receipt - 


anſmit their Mony to their Agents at Edinbargh, to be lent out at a Term 


R. Abraham and Edgert Edius and their Factor having purſued beford a 
VI the Sheriffs of Edinburgh Robert Hunter Merchant there, for Payment 
430 Gilders as the Ballance reſting for ſome Goods ſent to him in the Lear 


ert of the Price could not be recovered by the Buyer's proving inſolvent; 
hich ought, to be allowed. Upon which a Commiſhon being granted to 


wc Anabapriſts; they firſt made Faith before the Skepin in Rotterdam, and 
ea before Mr. Carſtares : Declaring upon Faith and Honeſty (their Religion 
t permitting them to take an Oath.) that they gave no Orders to the Defender 
the Goods. Which Commiſſion being reported to the Sheriffs and 
ET viſcd, they found it not proved that the Defender was authorized to diſpoſe 


oeriffs Decreet, ſuſpended for this Reaſon, That the Sheriffs had commit- 

, 1. This is incoalitene with the Commiſſion, which only gave War. 
ot to report the Chargers Oath... 2. ?Tis expreſly contrary to the Laws of 
is Nation which diſpenſe not with the Oaths ot any Perſon, whatever Opinion 
, . ey may be of. : 2 5 he Power of diſpenſing with the Terms of an Oath 7 


Por Judge: And it ſuch Reports were allowed, all Foreigners would plead 


WP) the Law there, ſuch Declarations are ſuſtained. And they who refer any, 
| | „ b 1 4 


3 5 | „ i „ Ob 8 V 5 = 
b 158 - A Journal of the Seſſion; containing ³ü 
l Thing to the Oaths of Jews, Mahumetans, Perſians, Papiſts, Quakers, An. 


baptiſts, Indians and Heathens, muſt take it in the Form their Religion allows; 
otherwiſe there could be no Trading or Commerce maintained with them. 
The Lords ſuſtained the Declaration upon Faith and Honeſty as equivalent 


, 


to an Oath, and found the Letters orderly proceeded. 


FBuodem Die. Hugh Corbet of Hardgray, ngainſt William Hamilton if N 
Wiüiſhaw⸗ eee 5 Re 
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Ardgray, as Aſſigny to a Decreet of the Commiſſars of Glaſgow, againſt 

1 Wiſhaw for 400 Merks, contained in a Ticket granted by him to the lb 

deccaſt William Anderſon Provoſt of Glaſgow, purſued Wiſhaw for Payment. 

Alledged for the Defender. Abſolviture, becauſe, i. The Decreet was in Wl 

Abſence, and intrinſically null for being pronounced in Vacation-time withou Wn 

a Diſpenſation, by a Commiſſar who is not competent to judge in Attion ln 

above 40 Pound Scots, except where the Libel is referred to Oath, and tl: 

Ticket was preſcribed. 2. Compenſation upon a Bill drawn by Patric Murg 

Clerk to the Fiſhery-company upon Provoſt Anderſon for 1200 Merks payabWli 

to Wiſhaw, which the Provoſt by a Letter under his Hand to Wiſbam acknoy Wl 

ledged and promiſed to pa. | 1 A 

Replyed for the Purſuer. Compenſation upon the Bill and Letters cant 

be ſuſtained, becauſe, both being Holograph were preſcribed by the elapſ 

of Twenty Years before any Diligence done thereon. 2. A Decreet havig 

followed upon the Ticket; no Compenſation can be ſuſtained thereaft Wl 

3. There is no Compenſation in this Caſe, becauſe, the Bill on Provoſt And. 

ſon was to have been allowed to him upon producing the Poſſeſſor's Recen 

of Payment in the firſt End of what he owed to the Company: And Wiha 
EE having neglected for Twenty Years to preſent the Bill, or to offer a Receiptu 

Hon the Terms thereof, Provoſt Anderſon neither did nor could get Allowanc: of 

bo: th Sum in; the Rin from the Company ũͤ 8 3: 

Duplyed for the Defender, The Bill and miflive Letter could not preſcibꝭ 

| becauſe eo Momento that they did exiſt, they ipſo Jure extinguiſhed: ib 

Obligation; It being the Nature and Effect of Compenſation, to extinguiſh ti: Wl 

concurring Debts : And after Extinction, tis abſurd to talk of Preſcription ly al 

Courſe of Time. 2. Wifhaw had no Reaſon to purſue upon the accepted Bil 


1 for that he knew it compenſed by his Ticket. But now that he is purſued unn 
1 the Ticket, he cannot be debarred from proponing Compenſation upon the Bill: 
hcecauſe, quod eſt temporale in Actione, in Exceptione eſt perpetuum. And il 
Conformity to this Brocard the Lords decided in the Caſes of Gordon of Put 
Contra Hay of Ranie, 1702, and Hay of Lochcoat contra Bonhard in the Yet 
13703. 3. The Act of Parliament excluding Compenſation after Sentence, b 


only to be underſtood of Decreets in Foro, whereas the Decreet founded on vis 
in Abſence, pronounced by a Commiſfar who was not a competent Judge 
Now, Wiſhaw cannot be blamed for not compearing to propone his Compenla- 
tion where he was not bound to appear. Beſides, the Lords have ſometime 
| ſuſtained Compenſation in a Suſpenſion, or by Way of Defence, even after 3 
Decreet in Foro, where there was any probable Cauſe for not proponing the ſame 
in prima Inſtantiæ; As in the Caſe of the Earl of Marſhal contra Brag, Ju" 
© 1662, obſerved by Gilmore. 4. Suppoſe Provoſt Anderſon had never got AF 
Jowance of the Sum due by him to the Company, what is that to Wiſhaw, who 
| hath his liquid Acceptance and Obligement to pay the Bill, which at the ver) 
Date thereof, did concur with, and extinguiſh Wiſhaw's Ticket for the equi“. 
lent Sum? And if the Provoſt negleQed to ask a Receipt (which Viſbaw neuer 
refuſcd-) ſibi imputet. — . XVVV ot 
8 A OD. 
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04 for che Purſuer. The AR of Parliament doth not diſtinguiſh betwi sk 
eis in Abſence and Decreets in Foro, in the Matter of repelling Compenſzs 
ter Sentence: And it had been needleſs to make any ſuch AR concerning 
eets in Foro, which were ſufficiently ſecured by the Regulation Ad concern ' 
onpetent and omitted. Therefore the Statute excluding Compenſation 
sentence, ſhould only be underſtood to relate to Decreets in Abſence : As 

WE decided July 25, 1676, Wright contra Shielek, „ „„ „„ 
Ie Lords repelled the Reaſons of Preſcription of the Ticket purſued on, in 


1 pect of the Decreet. But found that the Decreet being in Abſence and 
7 Debtors, it doth not exclude the Defence of Compenſation in the ſecond 


W-nce. And found that the Compenſation being proponed by Exception doth \ 


We preſcribe. And therefore ſuſtained the Compenſation tounded on the Precept | 1 
Letter produced, and afſoilzicd. FR 


em Die. Janet Buchanan Lady Leny, and ber Husband for his Intereſt; 
e.inſt the Marqueſs of Montroſe. 7 5 | 1 
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EN the Exhibition ad deliberandum at the Inſtance of the Lady Leny as 
apparent Heir to Jobs Buchanan of that Ilk her Father, againſt the Marqueſs | 
WMoniroſe, the Defender having exhibited certain Writs, the Purſuer craved 
ee allowed to take a Tranſumpt upon her own Charges of ſuch of them as 
had a peculiar Intereſt in, and contained Clauſes in her Favours. 
ER: doed for the Defender, He was not obliged to allow Tranſumpts of his 
= Writs in an Action ad deliberandum which only tends to Iuſpection. For 2 
ranſume is much the ſame with giving up the Papers, and incouſiſtent with 1 
eliberandum: Seing Intromiſſion with Writs, is % Fado Behaviour as a 
r, and intrometting with Tranſumpts thereof is equivalent. 2. The Purſuer 
not have Tranſumpts without an active Title as Heir; and tho' ſhe were 
vcd Heir, the Defender could exclude her Intereſt by a preferable Right, _ 
i. ſwered for the Purſuer. It is not only uſual to purſue Actions of Tran: 
pt, but the Lords have frequently allowed Tranſumpts incidenter in other * 
ions, when Writs were produced that were common Evidents, or wherein 
ties had ſpecial Intereſt: And the Purſuer's Summons ad deliberandum con- 2 
ss a Conclufion for tranfuming ſuch Writs as ſhe has Intereſt in, and the At 
reupon extracted bears, That Tranſumpts of ſuch Writs ſhould be given her W 
r ee —— 
he Lords found; That an apparent Heir cannot in a Proceſs ad deliberandum, 
ict to have the Writs exhibited tranſumed : And therefore refuſed* to allow 
JJ II no 1 
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lurch zi, 1707. The Laird of Grant, againſt the Creditors of Halgreen: 


Na Declarator of Recognition of the Lands of Halgreen at the Inſtance 9 
dhe Laird of Grant the Donatar, the Value of the Ward- lands being proved 
extend to about 42800 Pound, and there being a publick Infeftment in them 
r 12000 Pound granted to Provoſt Cours in Anno 1686, and ſome baſe Infeft- 
ents granted in the Year 1687 and 1688 for a Matter of 10000 Pound, and 
3 hen a publick Infeftment for 20000 Pound to Arbuthnet of Knox in Anno 1689: 
he purſuer contended that Recognition was incurred, and the Declarator ought 
be ſuſtained; in Reſpect the baſe Infeftments, tho? at the Date thereof theß 
Pete within the Half of the Value of the Ward-fie, came to exceed the Half 
91 y the ſupervenicnt publick Infeftment 1689. Not as if the publick bens 
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did infer Recognition, or came in Computo to make it up, but the anteceq 


the main Reaſon of Recognition; as Craig, my Lord Stair, and all the Fey, 13 


legal at the Beginning, do frequently come afterwards to infer Recognitinf® 


baſe Infeftments, it was never dreamed that the granting of publick Infeſtnen 
upon Reſignation ſhould have the ſame Effect as to anterior baſe InfeftmenM 
| Becauſe, I. Recognitions being odious are not to be extended to undecii 
Caſes: And there was no Fault in the Vaſſal to alienate what was below 


. baſe Infeftments without Confirmation till the Granter had alienated the mi 


rior juſt Creditors. 3. *Tis a Principle in Law, that to infer Recognition, bit 


ſame Time: So that if one baſe Infeftment be confirmed by the Superior before 


incurred by the baſe Infefrment for the 1000 Merks, which is ridiculous. II 


it muſt, be ſubduced from the whole Value; which is to do the Thing per An. ; 
bages, that cannot be done directly, and is a metaphyſical Subtlety not to be 


- 
* 


baſe Infeftments inferr'd it how ſoon the major Part of the Vaſſal's effectual pn 1 
perty, deducing the publick Infeftments, was baſely alienated: Becauſe, he uz 
then without the Superior's Conſent rendred incapable to ſerve him, which | 
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obſerve; And as Recognition would have been certainly incurred, had t 
Infeftments been poſterior to the laſt publick Infeftment, they muſt have 1, 
ſame Effect when anterior thereto : Seing de Facto the Vaſſal is equally diſably 4 
in this Caſe, as in the other; Thus, Februsry 6, 1673, Lord Hatron cont 


> 


Earl of Weems ; February 23, 1681, Hay contra Creditors of Muiris, tho c 


firmation ſecure againſt Recognition falling by the Infeftment confirmed ;Þ . 
doth not ſecure againſt Recognition upon other prior ſubaltern Infeftments va 
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confirmed. And Infeftment upon Reſignation or Confirmation in Favours i 


total Purchaſer, after his Author had made ſome baſe Infeftments within N 
Half, will not hinder theſe baſe lufeftments to be conjoined with ſubſequa 


baſe Infeftments made by the Purchaſer himſelf. Yea, baſe Deeds that we L 
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through the Vaſſal's Neglect to get them confirmed. So the baſe Infeftma F 
granted during the Troubles and Uſurpation, when Wardholdings were ſupptu 
not ſought to be confirmed after the Reſtoration, did ex poſt Faclo infer Rec 
nition ; January 7, 1676, Cockburn contra Cockburn ; Fuly 29, 1672, Ha 
contra Earl of Northeſk ; December 15, 1669, Maitiand contra Gordon, lc 
ſepe evenit ut quod ab Initio valuit, poſtea evaneſcat, cum ad Caſum pere 
a quo incipere non potuit. Yea, with us no ſubaltern Infeftment within ol 
without the Half could be granted of a Ward- fie till the 48 71. Parl. 14. 7, 
allowing Feus ſct to a competent Avail, which was reſtricted by the 44 = 
Parl. 1633. and the Ward Vaſſal diſcharged under the Pain of Recognition ii 
alienate without Conſent of his Superior the moſt Part of their Land. x 
Anſwered for the Defenders, Albeit the Lords have found that prior h 


Infeftments valid ab Initio fell under Recognition by the ſuperveening of oh 


* 


Half of the Value, and the Creditors were in bona Fide to take and retain ti 


Part without the Superior's Conſent. 2. If a ſubſequent Infeftment upon le 


ſignation could infer Recognition of anterior baſe Infeftments, it were eaſie u 


the Superior and his Vaſſal by Colluſion to evacuate the Fie, and to elude ant 


Infeftments equivalent to the major Part of the Ward Land, muſt concur at be 
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the taking of another, theſe TWO would not concur to make up the major Part. WR 
Now ſince the baſe Infeftments in this Caſe at the taking of the laſt did not 
extend to a Third of the Value of the Eſtate, tis abſurd to make Uſe of the 
fubſequent publick Infeftment (which was the Superior's own Deed ) to make Wi 
the Recognition incur. For at that Rate a Ward Vaſlal of xoooo Merks grant: 
ing a baſe Infeftment for 1oO00 Merks, and thereafter diſponing the other 900 a 
redeemably or irredeemably with the Superior's Conſent, Recognition would be 


but a Stretch to alled ge, that tho the publick Infeftment comes not in Compuit; 


allowed in penal Delinquencies. Nor can the half of the Ward · fie be underſto 
; 2285 14 nnn 4 9 a A e * eee 25 erer 2 q 
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1 E beseiy alienated ; Becauſe, the publick redeemable Inſeftments for 32000 
1 pound in Annis 1686, and 1689, left Hulgreen Vaſſal in the whole Property : 
audit his Ward had fallen, the ſame would have been valued with Reſpect to 
The whole without any Regard to the Burden of Annualrents, which being 


WE. necr Servitude, could be extinguiſhed by a ſimple Renunciation without 


— 
n 
2 


Reinveſtiture. The cited Deciſiors are nothing to the Purpoſe. For the 
Wconjoining Iafeftments granted by the Author, with Infeſtments granted by 
Wc Purchaſer, to infer Recognition; was thought very hard, as my Lord Starr 
bſerves; And ſuch as had baſe Infeftments in the late Times, might have | 
rocured Confirmations or Reſignations upon the Progreſs contained in their 
Rights, whom Law puniſhed for their Neglect to do it - Whereas the ex- 
eeding Infeftment upon Anox's Reſignation, did 7% Facto ſubject the inter- 
aeediate baſe Infeftments to the Mercy of the Superior. As to the ancient 
eudal Cuſtoms when Feus were made purely for Service, and were not the 
object of Commerce, and the Superior could not be forc'd to accept of 4 
aal; 'Tis not worth the while to examine them now, when they are fold 
od purchas'd for onerous Cauſes, and the Superior has not the Choice of his 
= afal, but upon Appryſing or Adjudication may be compelled to admit of 
ny Creditor. Eo St = VVV. if TOR 
WR Replyed for the Purſuer. No baſe Infeftment in a Ward-fie, tho within the 
uf of the Value, is ſafe or can be taken, being an inchoate Delia depend- 
cg upon the ſubſequent Deeds of the Granter, whereby he retains not the 
a jor Part for inabling him to ſerve the Superior: And the Receiver truſt- 
g him runs the Risk of coming to have a Ward-fie, whereof the major 
ert ſtands alienated. Nor is it to be objected, That the Superior here claims 
ie Caſuality from his own Deed of granting a publick Infeftment, without 
ES hich it could not be incurred: Becauſe, the interveening baſe Infeftments, 
WEFeontinuing without Confirmation till after the publick Infeſtment, are to be 
teemed of a Date poſterior thereto, quoad the Superior who was not oblig- 
to know them; And Omiſſion to ſeek Confirmation thereof immediately 
WWſter expeding the publick Infeftment was equivalent to a Reiteration. Eodens 
edit upon the Matter, whether the publick Infeſtments be redeemable. or 
Wrredeemable, ſeing both equally reduce the Vaſſal to a State of Incapacity 
Wo ſerve his Superior. Yea he ſeems to prejudge the Superior more by a. 
gc dcemable Infefrment, becauſe, then the Superior retains his burdened Vaſ- 
Sg! wich the View of ſerving him as before, tho leſs capable: Whereas in the 
aſe of an irredeemable Right, the Superior gets a new Vaſſal who 
ay ſerve him effectually on what is acquired. 2. Whatever Reſtriction 
eight be put upon a common odious Recognition, the Purſuer's Gift is fa- 
ourable, being granted in Security of a juſt Debt; and therefore ought to 
e ſuſtained: As Adjudications or Appriſings, found null as to expiring of the 
egal, will be ſuſtained as a real Security for the Debt; And a Gift of EC 
heat in Favours of a Creditor will be ſuſtained to him as a Security, tho 
ee be a Friend of the Rebels, and ſuffer him to retain Poſſeſſion, December 
3 23, 1623, Ballanden contra Murray, December 4, 1669, Jaffrey contra Jaf- 
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The Lords found, That Recognition was not incurred in this Caſe. 


4 March 25, 1707. William Innes Writer to the Signet, againſt the Earl of 
% Breadalbi nee. f 1 1 
- BY AJ ian Lanes Writer to the Signet having purſued a Deelarator of Expirlil ! 
be nes of the Legal of an Adjudication upon the Eſtate of Breadalbine to 
Which he had Right: It was objected for the Earl of Breadalbine, That the 
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Legal could not expire; Becauſe the Adjudication was null, at leaſt, could 
only ſubſiſt as a Security for principal Sum and Annualrent in the Bond it 
was led upon, and for the neceſſary Charges. In Regard the Annualrent and 
Penalty were accumulated in a principal Sum at a Term preceeding the Dat: 
of the Adjudication, and made to bear Annualrent from that Term; Where.“ 
as Annualrent of the accumulated Sum ſhould only run from the Date of the 
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Journal of the Seſſion; containing 


8 


Decreet, by Virtue whereof it bears Annualrent. 


| Anſwered for the Parſuer. The Decreet of Adjudication is dated the 11 0 
March, and the Annualrent and Penalties are only accumulated at the Ca. 
mas preceeding, which is but a ſhort Space; And it has been the Cuſlon Þ 
till of late, to accumulate at a Term preceeding the Decreet. 2.Tho the Sun; 
are accumulated at the Term of Candlemas, it doth not follow}that the accumy. 
lated Sum was to bear Annualrent from that Term; Since the Decreet men. 
tions not when the Annualrent ſhould commence, nor decerns for any Annual. 
rents at all, but leaves them in indefinite Terms to the Regulation of Lay, 


which imports Annualrent only from the Date of the Adjudication. 


| Replyed for the Defender. The Smalneſs of the Interval betwixt the pre | ; 
ceeding Term and the Date of the Decreet is not the Queſtion, but the Leg. 


lity and Method of proceeding : And tho perhaps ſeveral Adjudications h 
led the fame Way, that is but Corruptela, non Conſuetuo; And commu 
Error non facit Jus. And the accumulating of Annualrents and Penalties fron 
a Term preceeding the Adjudication was found ſufficient to reſtrict the A 
judger in the Caſe betwixt the Children of Preſtoun contra Mr. Thomas Le. 
mont: Becauſe, till the Date of the Adjudication, there was no Warrant t 
the Accumulation, and the exacting Annualrent of Annualrent without Lu 
is Uſury. 2. It is evident from the Decreet, That accumulating at a pv 
be for no other End, than to make theſe Accumulation 


ceeding Term could 
bear Annualrent. 


Duaßphhed for the Purſuer. The accumulating at the preceeding Term va 
for the Adjudger's own Security, and to free him from the Hazard of ad. 
judging for more than was due, and from the Trouble of compting broken 
Terms in which he might eaſily err. As to the Deciſion in the Caſe of 


Creditors of Preſtoun, it doth not meet: For there the Sums were accumt 


lated a conſiderable Time before the Adjudication, and decerned to bear 4 WW A 
nualrent from the Date of the Accumulation, which cannot be pretended ui 


this Caſe. And it was decided in the Caſes of the Lady Innerleith againſt . 
Laird of Cockburn, and of the Seamen of Preſtounpans againſt Doctor Snel 
holm, That where Annualrents and Penalties, accumulated at a Term pt 
ceeding the Decreet of Adjudication, are not decerned to bear Annualrent 
from the Date of the Accumulation, that is no Nullity or Ground for reſtrictin; 
the Decreet. 7! es I ODOR PT A rn 8 Pe”. 
The Lords repelled the Nullity proponed againſt the Adjudication, and 
found it no Ground of Reſtriction ; For they thought that ſince the Decrett 
mentioned not from what Time the accumulated Sum ſhould bear Annuab 
rent, the Term of its Commencement was left to the Regulation of Li 
which imports Annualrent only from the Date of the Adjudication. 


March 27, 1707. George Fraſer Brewer in the Canongate, ageinſt Avis 
Brown Relict of John Gordon Brewer in Edinburgh and her Children. 
Fs * a 


Nna Brown, in her Contract of Marriage with Joh» Gordon Bre wel nt 
Edinburgh celebrated after the Birth of their ſecond Son, diſponed ſome 
Lands, whereof ſhe was Heireſs, to her Husband in Liferent, and to the 
Heirs procreated or to be procreated of the Marriage, which falls, 
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we Husband his Heirs or Aſſignies in Fie heretably and irredeemably- 
cerving her own Liferent: Which Contract contains an Obligement to in- 
nber by Refignarion or Confirmation as beſt ſhould pleaſe her and her 
1 Husband, and their foreſaids; And a Precept for giving heretable 
en to him or his Atturney ; And gives in the Aſfignation to the Writs, full 
oer to him and his foreſaids (according to the Deſtination of Liferent and 
ie above-ſpecified with the Reſervation of | her Liferent above-mentioned ) 
= :nccomet with, uplift, &. And mentions the Writs and Ri hts of the 
ads to be delivered to the Husband to be keeped and uſed by im for the 
ce and Behoof above-mentioned. The faid Anne Brown ſuſpeCting her own 

tereſt not well enough ſecured by the Contract, took from her Husband 
Wcparate Bond of the ſame Dare, whereby he obliged himſelf, failing Heirs 
TW the Marriage, to denude in Favours of her, her Heirs or Aſſignies. George 
Wiſer Brewer in the Canongate, a Creditor of the {aid John Gordon, having 
WW cr his Deceaſe obtained an Adjudication againſt Francis Gordon the De- 
Wna's Son, upon a Cognitionis Cauſa, and his Renunciation to enter Heir, 
Id purſued a Mails and Duties againſt the Tenants: Compearance was 
Wade for the faid Auna Brown and the ſaid Franc Gordon her Son, who alledg- 
chat the Rents in Queſtion belonged to them in Liferent and Fie reſpective- 
by Virtue of the Contract of Marriage aforeſaid; And ſo could not be 


Fried by the Purſuer's Adjudication for the Debt of the Defunct who was 


x 


Wt a ſimple Liferenter. * . e 

WE Replyed for the Purſuer. John Gordon the Husband was clearly Fiar by 
We Conception of the Contract, in ſo far as, 1. He is always named firſt 
the Perſons nobilior: And even where Lands were diſponed by a Woman 
ner and her Husband in ConjunQ-fie and Liferent, and the Heirs procreated 
Etwixt them, the Man was underſtood to be Fiar in the Caſe berwixt 
Sir John Kennedy and Kenneay of Girvenmains. 2. John Gordon's Heirs 
Etc mentioned in the laſt Place; And by the Current of Deciſions, i» dubio, 
hey are thought to be the Fiars quorum Heredibus maxime proſpicitur. 
® Scing the Fie could not be in pendenti, it behov'd to belong either 

the Husband or to the Wife: Now it could not belong to her, 
Ino in all the Parts of the Contract reſerved nothing but her Life- 
nt; nor could it be in the Perſon of the Heirs of the Marriage, who would 
r have Right without a Service; Therefore it was in the Husband allen- 
Early. 4. In the Precept of Seaſin the Wife orders her Baillie to give here- 
ble Seaſin to her Husband, without any Mention of Liferent or Heirs, 5, 
ne ſeparate Bond manifeſtly implies that the Husband was Fiar, in fo far 


Mi; 


the Wife takes him obliged to denude and renounce in the Event of no 


IF; » 


Fhildren of the Marriage. 3 F Bras 

Dazplhed for the Defender. i. The Preſumption lies for the Husband gag 
Perſona nobilior in Caſu dubio; But here there is no Manner of Dubiety: 
he Subject diſponed being the Wife's Heretage, and there being a Son of 
e Marriage extant at the Time; And in all the material Clauſes, the Huſ- 
and's Right being expreſt as a Liferent contradiftin& to a Fie. 2. Albeit 
de Subſtitution terminates in the Husband's Heirs, he mult not be preſumed 
Fiat: Becauſe, his Heirs are ſubſtituted to the Heirs of the Marriage; And 
tbe Bond apart of the ſame Date, which is Pars Contractus as being 
(tum ex incontinenti adjetam, the laſt Termination in Favours of the Huſ- 
EPand's Heirs is changed in Favours of the Wife's Heirs. 3. As the Wife re- 
erves only her own Liferent : So ſhe conveys nothing to her Husband but 
he Literent. Therefore it is plain the Fie could not be in his Perſon, but 
* ehoved to remain with the Wife, Who was frank Tenementar and fiduciary 
do the Fie, for the Behoof of the Children of the Marriage: 4. The Pre- 
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cept of Seaſin muſt be interpreted from the Body of the Contract, and te 
inſerting of the Word Heretable aſcribed to the Error or Tgnorance of t 
Writer, who alſo diſcovered egregious Ignorance in miſplacing the Woh 
in Fie in the other material Clauſes. 5. Suppoſe the Wife Errore Juris hal 
believ'd by her taking the ſeparate Bond that the Husband had Power to d, 
pone and renounce when he had not, could that have prejudiced her? 
The Lords found, That John Gordon was a naked Liferenter by the Quzuu 
of the Diſpoſition in the Contract of Marriage, and preferr'd his Relict 
Children to his Creditors. . ; 


| Fodem Die. William Henderſon Merchant in Edinburgh, againſt Alexandt . 
Aliſon W riter to the Signet. . | ; 


Ar Crawford's Share in the African Company being found arreftable ji 
| the Inſtance of Alexander Aliſon his Creditor, in Order to oblige u 
Directors to transfer the ſame in Favours of the Arreſter, (vid. March || 
1707, Aliſon contra the Directors of the African Company): William Hende(þ 
Donatar of Crawford's Eſcheat compeared for his Intereft, and claimed to 
preferred to Mr. Aliſon, FS Tet. F ors m6 ect 
Alledged for Mr. Aliſon. That by the Ad 8, Par, 1695, The Shares of 1 
Capital Stock of the African Company are exeemed from Confiſcation, 6: 
And oaly transferrable by the Company's Aſſignments, except that they mi 
be affected by the real Diligence of the Proprietar's Creditors. : And the I) 
natar of his Eſcheat is not a Creditor. who has affected the ſame by real I} 
ligence, or got a voluntary Transfer in his Favours. Beſides, theſe Thin 
only by our Law are eſcheatable que poſſunt referri in Fiſcum, and v 
of old could be uplifted, and intrometted with by the Treaſurer's LH 
F Intromiſſion, under which Denomination the Company's Stock, that ws 
Effect mortified and not upliftable by the Partners themſelves, cannot (ill 
And therefore the Gift of Eſcheat cannot take Place, Nor is it diſanalooi 
to our Law to declare this Subject arreſtable by a lawful Creditor, and i= 
not fall under Eſcheat : As when it is provided in a VaſſaPs Charter, TX 
his Eſcheat, when it falls, ſhould belong to himſelf; And the Royal Aa, 
to the foreſaid Act in Favours of Commerce excluding Confiſcatiom oY 
other Transfers of the Property, except by the real Diligence of the Pai 
tar's Creditors, is fully equivalent. 2. Eſto the Share were eſcheatable, ji 
Mr. Aliſon ſhould be preferred, becauſe he hath fully affected the ſame aj 
got it adjudged to him upon his real Diligence prior to Henderſon's Declat 
tor of Eſcheat, which was not executed againſt the Directors till after 44 
ſous Arreſtment, whoſe Decreet of Furthcoming is prior to the Day vi 
Compearance in the Donatar's Proceſs. Thus an Executor Creditor vm 
preferred to a Donatar of Eſcheat, the Confirmation being before the Gift, * 
| November 6, 1685, obſerved by the Lord Newtoun : And Creditors doing 
Diligence after the Debtor's Rebellion and before Declarator of the El 9 
cheat, for Debts: contracted before the Rebellion, were preferred to the De 
_  nNatar, February 19, 1667, Glen contra Hume, February 24, 1637, Pilna | 
contra Gagze, _ N PL LT Tx. | 
The Lords preferred Alexander Aliſon, 
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March 28,1907. Mr. Grabhame, agai»ſt Alexander Piper of Newgrang* 


MAR. Chiefy having imployed Alexander Piper as Factor to fell a Cargo 0 3 
IVI Ju Wine and Fruits in Scotland, which were to be bod fe : 


5 E by Chiefy and Mr. Grabbame; The ſaid Grabhame conveened Mr. Piper 
NY *5 re the Admiral Court, for exhibiting of Bonds taken by him from the Mer- 
En he had ſold the Wines and Fruits to; or otherways to pay a great Sum to 


BY e Purſuer as a Partner in theſe Goods. 


WE The Lords advocated the Cauſe from the Admiral, as not being maritim z 
eaauſe an Exhibition of Writs granted for the Price of Goods ſent from Abroad 
oa Fagor in Scotland, to be ſold there, is no more a Sea-faring Cauſe, than 
Ine ſending Letters about Buſineſs by a Council Poſt, could drag the Par'y im- 
Nloyed before the Council. Becauſe, the Nature of a Contract is to be judged 
room the Place in which it is to receive Execution, without Reſpect to the Man- 
er of ſending the Commiſſion for that Effect, or to the Condition of the Bearer 
br the Commiſſion: And tis as abſurd for the Admiral to judge in this Affair, 
do ſet up a privative Claim to cognoſce all Fador Accompts. 


Kkodem Die. James Gordon of Davach, contra William Duff of Dipple. 
4 N the Reduction upon the Act of Parliament 1621 àanent Bankrupts, at the 
5 5 anted to the Defender by Andrew Geddes of Afile the Purſuer's Debtor, after 


had been charged with Horning, denounced and regiſtrated by the Pur- 
er. FE, : = + 888 


ZDiſpoſitions granted to one Creditor 1n Prejudice of the more timely Diligence 
led by another. Whereas Dipple at the granting of the Diſpoſition wade to 
im, paid a full and adequate Price for the ſame, and got only Allowance there- 


ing the Subject diſponed. 2. Albeit the Defender had got the Diſpoſition quar- 
elled in Satisfaction of bygone Debt, the Purſuer could not impugn the ſame 
yon the AC 1621; Seing he did not complete his Horning by denouncing the 
ZDcbtor at the Market Croſs of the Shire where he lived, to make his ſingle E(- 
eat fall, and affect the Price in the Defender's Hands; or by uſing any other 
Piligence of Adjudication, Inhibition, Gc. to affect either Moveables or Here- 
ge for ſeveral Years : But had only denounced at the Market Croſs of Edin - 
Nurgb, in Order to Caption. ws 


all that's requilite by the Act 1621, to hinder a Debtor to gratifie any Credi- 
Wor in Prejudice thereof, February 12, 1675, Veateh contra Ker's Executors; 


Wcry uſing of Horning (which is reckoned a Step of Diligence equal to the ſer- 


Werring one Creditor to another; The denouncing and regiſtrating ex abundant, 
Weannot render the Diligence leſs effectual, ne utile per inutile uitietu. 

= Duplyed for the Defender. The cited Deciſions are alien from the Point, For 
In that betwixt Veatch and Executors of Ker, the Lords reduced an Aflignation 
of a moveable Sum falling under Eſcheat, at the Inſtance of the Donatar, upon 


Debt for which no Diligence had been done: And in the other of Murray and 
Drummand, it was found that an Heretor could not grant a ſecond Minute of 


iy 
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f was juſt, tho there had been no Diligence uſed on the firſt Minute; the Granter 
4 of double Rights being guilty of Stellionate. But the Defender ought to be aſ- 
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Inſtance of James Gordon againſt William Duff, for reducing a Diſpoſition 
| 1 Anſwered for the Defender. The Act of Parliament 1621, relates | only to 


| Not a ſmall Debt that was ſecured, and preferable by the firſt Infeftment affect- 
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= Replyed for the Purſuer. The Lords have cleared by the conſtant Courſe of 
heir Deciſions, (which is optima Legum Interpres) That a Charge of Horning 


| Gl 8, 1677, Murray of Keillor contra Drummond of Machiny. And ſeing the 


ing ot Inhibition againſt the _— was ſufficient to ty him up from pre- 


whoſe Horning the Eſcheat fell; As being granted in Payment of a poſterior _ 


Vale of his Lands; in Prejudice of a former entred into with another Party, which 
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166 A Journal of the Seſſion; containing 


which in Terminis comes up to the Caſe in Hand. 


ſignation did ſupply the Neceſſity of an Intimation, to prefer Stevenſon to te 
. other Creditors, whoſe Rights were of a poſterior Date. Albeit it was alledgi ? 


' Witneſs to the Paper: Seing the Earl is only bound in the obligatory Part d 


only Way, January 20, 1630, Stair, Inſtit. Lib. 3. Tit. 1. F. 9. Andthe EA 


the Bond in which the Aſſignation was contained. 


Houſe in Douglaſs, upon the firſt Day of February 1704 Years, and that lis 

Breeches were ftollen from him before the next Morning; He claimed a certait 

Sum from the Defender as the Value of the Breeches, and what was in them; 
and that his Oath i= Litem might be taken thereupon, LE, 


to prove in this Caſe : Becauſe, albeit in Law Naute, Caupones, &c. are liable 


ttheir Cuſtody ; As the Purſuer's Breeches that were only in his own Cuſtody, 
and not in the Defender's, more than his Perſon was. And in the Caſe of Tho- 


all that was in them being taken away per Averſionem, his Oath in Litem ougit 
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ſoilzied conform to what was decided February 8, 1601, Neilſon contra Roß, 


The Lords found, That Davach the Purſuer is not in the Caſe of the Aa f 


Parliament 1621, his Denunciation not being duly executed at the Croſs of the 


head Burgh of the Shire where the Debtor lived, and he not having proceeded in F 
Diligence after the Horning: And therefore aſſoilzied the Defender from the 
Reaſon of Reduction founded on the ſaid Act. | 4 
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Eodem Die. Competition of the Creditors of the deceaſt Lord Ballenden, and iht | 
Counteſs of Dalhouſie bzs Relict. 4 | 
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TN a Competition of the Creditors of the Lord Ballenden and the Counteſs of] 
Dalhouſie his Relic, Sir Robert Sinclair of Stevenſon craved Preference upun 

a Bond granted by the ſaid Lord Ballenden and the Earl of Dalbouſie, for the 
principal Sum of Three thouſand Merks, containing an Aſſignation by the Cou. 
teſs of Dathouſie with Conſent of the Lord Ballenden her Husband, to her Join. 
ture Rents ſubjoined to the Bond; Which Bond and Aſſignation are ſubſcribel] 
by the Earl of Dalbouſie, the Lord Ballenden, and the Counteſs 
The Lords found that the Earl of Dalbouſies ſubſcribing the Bond and A. BY 
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for them, That the Earl's ſubſcribing the Writ containing the Aſſignation, cu 4 
only be conſidered in fo far as it concerns the Aſſignation, as if he had be 


the Bond, and the Counteſs aſſigns. In Reſpect it was anſwered for Stevenſn Þ f 


That tho? the uſual Way of making Intimations is by Inſtrument, that is not ti: 


of Dalboufie Debtor in the Jointure was ſufficiently certiorated by his ſubſcribig WE 


June 5, 1707. James Brouſter ſomerime Merchant in Perth, now Reſpaenit 
in Edinburgh, againſs William Lees Merchant and Inkeeper in Douglaſs. 


IN the Action at the Inſtance of Fames Broufter, againſt William Lees, the 
Purſuer having proved that he was received and lodged in the Defender 


Alledged for the Defender. That the Purſuer's Oath could not be allowed 


for Trunks, Clockbags, &c. imported to their Houſes in Conſpectu, and com- 
mitted to their Care, they cannot be liable for Things not in Conſpectu, nor in 


mas Hay' Sheriff Clerk of Aberdeen, againſt Milianſon, the Lords fund 10 | 
Proceſs for Gold that was ſeen the Night before in Mr, Hay's Purſe in his Quar- 
ters, and found amifling the next Morning, N 2 
Anſitered for the Purſuer. That he is in a very different Caſe from Mr. HY 
"whoſe Gold that was not in Conſpectu of the Inn-keeper, was alledged to nav ll 
been ſtollen out of his Purſe, and the Purſe left: For the Purſuer's Breeches aud Wh 


20 be received as à full Probation in the Matter. 8 % 
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on, reſerving to themſelves to modifie the ſame. 


\ 


| Wodem Die. Thomas Boyes Writer to the Signet, againſ} William Schawy 
Brother to Balgarren. 5 


Orbes of Matertoun as Principal, and Thoma Boyes as Cautioner, being 
WT obliged by Contract to deliver to William Schaw or Order, at Airth upon 
e Forth the Number of 340 Bolls Meal, at a certain Day, for the Price 


4 » 


Mentioned in the Contract, whereof $00 Pound was to be paid within ſome 


me Date with the Contract, drawn by Watertoun payable to Thomas Boyes 
part of Payment of the Price of the Victual, and thereafter advanc'd 
7 wenty Pound Sterling thereof. Thomas Boyes charged William Scham upon 
accepted Bill, who ſuſpended upon this Ground, That the Bill had been 
eepted by him as a Part of the Price of a Bargain of Meal agreed to be de- 
ered to him by Forbes of Watertoun, for whoſe Performance the Charger 


Wender cannot be liable for the Bill. 2 


1 Anſwered for the Charger. That the Sum in the Bill was to be allowed in 
Jony which was payable before Delivery of the Meal, and fo had no Depen- 


ice of the Meal concerned not the Payment to the Charger, but only the 
Elearance betwixt the Drawer and Accepter. Sh, 5 Cs 


* 
— 


Ppjiection that the Meal was not delivered being competent againſt Watertoun, 
as alſo competent againſt him. ; _ 


at EfcQ. 


— ß / ĩ ĩ˙ 
BE Rephed. It being cleared that M'alhin, as Truſtee from Scham, did once 


BY :tertonn afterwards intrometted therewith unwarrantably, Mr. Boyes is not 
2 concerned. „ F th | hat 


Ppertet; and the Contract can never be thought fulfilled before a real and 
x ffectual Delivery is made to the Buyer. 5 PSY, 


x he Suſpender's Order, the Order being proved by the Suſpender's Oath. And 
epelled the Alledgeance that poſterior to the Delivery of the Meal Matertoun 


eo inſiſt againſt Watertour as accords: 


Dociſions of the Lords of deffion, &C, F507, 167 


ä The Lords found the Defender liable for the Value of the Breeches and the 
= -.iculars therein; and allowed the Purſuer to give his Oath iz Litem there: 


Sv Days after the Date thereof and before Delivery of the Victual, and the 
WER at Delivery: William Scham accepted of a Bill for the 600 Pound, of the 


was Cautioner in the Contract; and the Meal not being delivered, the Suſ- 


Wart of Payment of the Meal, is no Argument for the Suſpender to retain the _ 


4 nce thereon: And the mentioning that it was to be allowed as a Part of the 
The Lords found, That Mr. Boyes being Cautioner in the Contract, the 


Thereafter. July 26, 1707. Mr. Boyes alledged. That the Contract upon 
ertoun's Part was fulfilled, in ſo far as William Malpin by the Suſpender's 
aer had received the Meal, as appeared from his Receipt, and the Charger 
ered to prove by the Suſpender's Oath that he gave Order to Mealpin for 


SE Anſwered for the Saſpender. That he offered to prove by Watertoun's Oath; 
hat, after M*a/pin received the Vital, Watertoun intrometted with the 
me, at leaſt uplifted a good Part of the Price thereof out of Mealpin's Hand; 
hereby it appeared that he did not ſtand to the Contract, or truſt to the Secu- 


— - 
— — 
— — U— — 
The- 1 


eceive the Meal conform to the Contract, there remained no more to be done 
pon Watertoun or his Cautioner's Part relative to that Bargain: And if 


Daphed. Contracts of Sale are bone Fidei, comprehending not only expreſs 
JC bligements, but even what tacitely ex bono & equo alterum alteri preſtare 


The Lords found it relevant, That Mralpin received the Bargain of Meal by 


atrometted with a Part thereof, or a Part of the Price; reſerving to Mr, Scham 


June 
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June 12, 1707. M<dowal of Logan and Roſina Agnew his Cedent, azainſ 
Andrew Agnew of Scheuchan. < "I 


Eter and Andrew Agnems elder and younger of Scheachan having granted 
to Roſina Agnew Daughter to the former, and Siſter to the latter, a Bong 
(bearing for Love and Favour, and that ſhe might be provided in a competent 
Portion) whereby they bound and obliged them and theirs to pay to her, 
her Heirs, Executors or Aſſignies at the firſt Term after her Father's Deceaſe 
the Sum of 2500 Merks Scots, as for Portion natural ſhe could ſucceed toh 
the Death of Father or Mother; with Annualrent from the Term of Payment: 
With this Proviſion, That if ſhe died without Heirs procreated of her own 
Body alive the Time of her Deceaſe, the Mony ſhould return to the Granter 
of the Bond and their Heirs. This Bond Roſina Agnew aſſigned for an equ. 
valent onerous Cauſe to M*dowal of Logan, who charged Andrew Agne o Mt 
Stheuchan for Payment, after Peter the Father's Deceaſe. Scheuchan ſuſpendel 
upon theſe Reaſons, 1. The Bond is for Love and Favour, and for Road 
Portion natural, which ſhe could ſucceed to by the Death of her Father 
Mother, and beſides the Sum therein ſhe got liberally at the Death of both 
2. The Suſpender was only obliged to pay the Sum with this Proviſion, That 
jf Roſina died without Heirs of her own Body it ſhould return to him and hi 
Heirs, which ingroſſed Quality and Condition of returning exiſts already, ſhe 
being ſuperannuated without any Children. And it doth not alter the Cak 
that the Charger is an Aſſigny for an equivalent onerous Cauſe: For he ma 
blame himſelf that he gave Mony for fo clogg'd a Right. | 


= 


ap Anſirered for the Charger. 1. Albeit the Bond be in Satisfaction of what thi 
"0 Charger's Cedent could ſucceed to by the Death of Father or Mother, thai 
did not exclude their Liberality to her in their own Lifetime : And all ſhe ha 
from them was but inconſiderable, conſidering their Fortune. 2. The Qualir 
in the Bond is a Subſtitution, and not a Condition either ſuſpenſive or reſolvilf 
tive: Not a ſuſpenſive Condition, becauſe the Bond provides immediate Ex 
cution; nor yet a reſolutive one, becauſe it neither hinders Execution fo 
Payment, nor doth annul and make void the Obligement upon the Nor 
exiſtence of Children; but only provides that the Mony ſhall return in ſuchan 
Event. And ſuch Proviſions to return are certainly ſubject to the onerow 
Deeds of Fiars; Januar) 31, 1679, Drummond contra Drummond. Conſequent! 
the onerous Aſſignation in Favours of the Charger muſt ſubſiſt, tho? the Cedeſt 
| were dead, and far more in this C#ſe where there is nothing to hinder bt 
from preſent Execution upon the Bond. 3. The Bond was granted to Roſu 
for her Portion natural, whereof the full Property would have belonged to tl, 
and that Saurrogatum mult be interpreted to belong to her pleno Jare, Which 
is very conſiſtent with a Subſtitution, but not with the Nature of a condition 
Proviſion. „ 1 75 Dt. 
Ihe Lords found Roſina Agnew to be Fiar in the Bond, and that her Aſſign 
had Power to uplitt, without finding Caution to reimploy ; and repelled Wt 
' 7 Reaſons of Suſpenſion in Reſpect of the Anſwers ; And therefore found ti 
Letters orderly proceeded. oF 9 


: ” June To 1707. George Livington of Midfield, againſt Ms, wa Margatet 
Menzies Daughter 70 Culterafiers. i. i 195 | 
JIN a Competition for the Eſtate of Saltcoats betwixt George Livington, who 
founded on a Tailzie granted to him and others therein ſubſtitute by the 
decealt George Livington of Saltcoats ; and Miſtreſs Margaret Men=#es, * 5 
12 8 yrs | wh a pleade 
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WT 1-:dcd that the Granter of that Tailzie had revoked it by a Declaration 95 
Nader his Hand; and made a poſterior Tailzie in her Favours: George Living- 1 
os being allowed to adduce what Probation he could for inſtructing that the | 
I cvocarion of the firſt Tailzie, and the ſecond Tailzie in Favours of Miſtreſs 
7 argaret Menzies, Were elicited from Salicoats by Importunity, or undue In- 
aavuations, when his Judgment was diſturb'd and weaken'd by Sickneſs ;-and 
Mir proving thereof having produced Alexanaer Aikenhead as a Witneſs : Mrs. 
largaret Mengies alledged, That he could not be admitted, becauſe he is a 
obdtitute in the firſt Tailzie, which is revoked by the ſecond, and fo has too i 
reat an Intereſt in the Affair to be allowed to depone as a Witneſs, — 08 


= Anſwered for Mr. Livington. That Aikenhead was but a very remote Sub- 

Mitute in the firſt Tailzie, and had fo very little ExpeQation thereby, that he 

Jas content to renounce the ſame. Beſides, this being a Probation of the e 
Fondition a Perſon was in upon Death-bed when only Friends could be ſup- 5 
Poſed to have been about him, one may be ſuſtained as a neceſſary Witneſs 

Were, who might perhaps be excepted againſt in other Caſes, where Copia of 
different Witneſſes may be had. 3 4 1 

= Replhed for Mrs. Margaret Menzies, That Aikenhead's Forwardneſs in offer- 

Ig to qualify himſelf to be a Witneſs, by renouncing his ExpeQation by the 

tt Tailzie, is ſo far from being a tolerable Ground of admitting hias 5 that it "4 
ords a ſhrewd Preſumption of his being too much intereſſed in the Affair. 1 
1 8 ſuſtained the Objection againſt the Witneſs, and refuſed to 1 
oumit him. PRs Pn | Rr 175 1 
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Y Eorge Livington having alſo adduced Mr. John Ogilvie School-maſter as 
V, Witneſs for proving the Condition that Saltcoats was in at the revoking 
pt the firſt, and the granting of the ſecond Tailzie : Mrs. Margaret Mepzies 


dbjeced againſt his being received, that after the Diligence was executed 


gainſt him, he vented himſelf to this purpoſe, That he would depone tavour- 
ly for any of the competing Parties that would pay him the Fees reſting to 


f 71 
# 5 
7 on 
- 2, 


| by the degeaſt Saltcoats 3 and craved a Diligence for citing Witneſſes to 
ore the Emiſſion of theſe Words. 2 VVV 
) 


ES Anſwered, It were of dangerous Conſequence, to admit Witneſſes to prove 
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oreſſions, which might reflect upon the Reputation of other Perſons whoſe 
, Eg ctimonies deſerve as much Credit as their own; and all Perſons are preſumed 


be honeſt in their Depoſitions. For if one Witneſs's Teſtimony could be 2 
dargued by others, theſe again might be redargued by other Witneſſes; 1 
/e in infinitum, whereby Proceſſes would never come to an End. And there- 
Pre in the famous Caſe of Reprobatures betwixt the Laird and Lady Miltoun, 
e Bench was very tender to allow Witneſſes to prove Corruption or Bribery 
other Witneſſes. 2. Mr. Ogilvie is a moſt neceſſary Witneſs, for the Mat- 
ers to be proved were tranſacted while Saltcoats was labouring under ſore 
okneſs, when none got Acceſs to him but his own few domeſtick Servants; 
Bp! whom none attended him fo cloſly and conſtantly as Mr. Ogilvie. —— 
The Lords allowed Mr. Ogilvie to depone, and allowed Mrs. Margaret 1 
enxies to adduce Witneſſes to confront him. e 4 ” = 


% 
FE 


1 
Is * =Y 


A June 18, 17079. John Meek in Hedrefaulds, againff John Dunlop! 27 _ 
= Foulſhiels, S e, | _ 
the | - 1 £ PP an . Re 2232 4 I tn T5 ER 4 2 p ' |; | 
a HE Lords refuſed to ſuſtain an Execution of a Summons, where one of 9 
ied the Witneſſes ſubſcribed by the initial Letters of his Name : Becauſe; . _ *, 
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170 A Journal of the Seſſion; containing 

85 Sona 5 | ons 5 a 7 - 0 — RI 
tho' a Party's Subſcription by two initial Letters be ſuſtained where it M 
proved that he was in Uſe ſo to ſubſcribe ; there is no Neceſſity to ſuſtai, , 
Witneſs's ſubfcribing in that Manner. 2 n 


Tune 19, 1707: The Feuars and Merchants of the Town of Frazerburgh Y 
againſt William Lord Saltoun. | = 


N the Declarator at the Inſtance of the Feuars and Merchants of Frazerbuy, Wl 

| againſt the Lord Salloun; the Purſuers having cited Alexander Gora 
Clerk of the faid Burgh to exhibite the Court and Council Books, who f 
compeared and deponed before extracting of a ſecond Diligence againſt hin, 
and again came up and deponed after it was extracted: The Lords refuſe 
to allow him the Expences of his ſecond Journey, in Reſpe& of the ſecou 
Diligence; but allowed him Expences for his firſt Journey, and grant 
ſummar Warrant to app rehend and incarcerate the Purſuer 8 Agent till P ay mem 
thereof were made. ED HON CHE EN £ 1 
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June 21, 1%. ACT of SEDERUNT concerning the Manner of 14yin H 
Alrreſtments, and intimating Aſſignations to the Commiſſioners for the Equivatuf 


HE Lords of Council and Seſſion conſidering that the Commiſſom 
are now appointed by Her Majeſty, for managing the Equivalen:! ; 8 
that it is expedient and neceſſary, that the Way and Manner of laying oi 
Arreſtments, and intimating Aſſignations by theſe pretending Right to 18 
ſaid Equivalent, ſhould be aſcertained for direQing and ſecuring all ham 
Intereſt; Do therefore appoint and declare, That for hereafter all ArreftnW& 
that ſhall he laid on, and Intimations of Aſſignations that ſhall be mad: H 
the ſaid Perſons pretending Right to the ſaid Equivalent, are to be laid wi 
and made in the Hands of the ſaid Commiſſioners conveened in their ordinal 
Meetings, as the ſame ſhall be from Time to Time appointed, and that in H 
Intervals of the ſaid Meetings, the ſaid Arreſtments are to be laid on, «fil 
the foreſaid Intimations are to be made by the ſaid Perſons pretending Riot 'Y 

as ſaid is, at the Office to be kept by the ſaid Commiſſioners on every u 
Day of the Week, betwixt the Hours of Nine and Twelve before Noon, oY 
alſo, betwixt the Hours of Two and Six in the Afternoon of the ſaid D 
(Saturday as to the ſaid Afternoons excepted) at which Office, and at HM 
Time and Hours foreſaid, One or more of the ſaid Commiſſioners, or tei 
Clerk to be authorized by the ſaid Commiſſioners for that Effect, ſhall aten 
to receive Copies of the ſaid Arreſtments, as likeways to receive the fil 
Ingsatimations, and in Caſe that in the faid Intervals, upon the ſaid Days, aud 

the faid Hours, none ſhall be found attending at the ſaid Office, or the Doo l 

thereof ſhut, that then it ſhall be lawful to the forefaid Perſons pretending | 
Right, as ſaid is, to make the Arreſtments and Intimations foreſaid at th 

Door of the ſaid Office, and leave and affix Copies thereon, in due and leg 

Manner, as accords: And it is hereby declared, That Arreſtments to be hu 

on, and Intimations to be made in Manner foreſaid, for hereafter, ſhall be 
judged to be as legally made, as if made in the Hands of the ſaid CommiſhonvlY 
or their Quorum, when conveened in any of their ordinary Meetings ; 25 a1, 

That Arreſtmeats laid on, or Intimations made for hereafter, not in the Ordet 
hereby preſcribed, ſhall not be ſuſtained as duly and orderly made. And the 
faid Lords of Council and Seſſion do hereby ordain theſe Preſents to be for WR 
with printed and publiſhed at the Market Croſs of Edinburgh, that none ma) 
) 2:4 . 
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dem Die. The Laird and Lady Airth, and Sir George Hamilton their 
uv. againſt Captain James Blackwood, John Telfer, and the Laird of 
0 I Gra n ge. 8 | i | | 


the Competition of the Creditors of Grange for the Mails and Duties of 
chat Eſtate; the Laird and Lady Airth having inſiſted for Preference upon 
WE Charter of Adjudication and Infeftment; and becauſe they could not produce 
hc Adjudication it ſelf which is loſt, they repeated incidenter a proving of the 
enor thereof; condeſcending upon this Caſus Amiſſionis that the Lady and 

r Brother being left Pupils, under the Tutory of Sir Robert Miln whoſe Houſe 

as burnt at Leith, therein probably the Adjudication periſhed ; and that the 
arrants and Records thereof were probably loſt through a double Diſorder - 
at happened in the Clerks Office, occaſioned firſt by a Fire in the Neighbour- 
od, and then by the great Fire in the Parliament Cloſs: And adduced the 
nowing Adminicles, 1. The Contract of Marriage betwixt Grange and Jean 

ce his Spouſe which is the Ground of the Debt, and a Decreet of Confti- | 
tion againſt Grange's Heir, with theſe Words indorſed, Given ont to Dundas vs 
= /ce Summons, 4 Execations, ſpecial Charge and Execution of this Decreet. 

The Letters of ſpecial Charge extracted from the Signet. 3. The Summons 

EF Adjudication from the Signet. 4. A Certificate from the Keeper of the 
Winute-book, bearing a Decreet to be put up of the Date libelled. 5. The 
Ed judication is found in the Minute-book of extracted Decreets. 6. Aan 
tract of the Allowance of the Adjudication was pe 7. Horning 


reon raiſed and executed againſt the — 82 . The Exiſtence of the 
eccreet was offered to be proved by Witneſſes beyond Exception whio faw the 
Z Fa e 8 Sed at „ 


Aleaged for Telfer the competing Creditor, 1. It were dangerous to allow a 
Poing of the Tenor of Decreets, or judicial Acts or Inſtruments; becauſe that 
Were to prove by Witneſſes what is Law, and what were the Interlocutors 
Wd Sentences. of the Lords, and what Dates theſe were of, which it is im- | 1 
aible any Witneſs can depone upon. Beſides, Nullities, Defects, and even 5 
hood in judicial Acts might be covered by a proving of the Tenor. For 

ich Reaſon the Tenor of Appriſings or Executions of Horning cannot be 
ae up. 2. The Ce Amiſſionis is not real, but feigned. For Sir Robert 
ns Houſe was burnt much about the Time of the Lady Airth's Father's 
eath before he could have Leiſure to get * his Pupils Papers, and that Houſe 
more his Office than his Lodging. Again, tho? Papers were miſlaid in 
Clerk Office through the Diſorder occaſioned by a Fire in the Neighbour. 

od, none were loſt. And the faid-Diſorder having happen'd Six Years after 
e pretended Decreet, the ſaid Decreet would have been booked with others 
the Regiſter of Decreets, and the Warrants put up, with other Warrants 
chat Date: Neither of which is done. 3. As to the Adminicles conde- 


led on, they are of no Import. For 1. The original Contract and Decreet 


Conſtitution do not neceſſarly infer that Adjudication followed thereon, 
e than perſonal Diligence which was equally. competent: And if the out- 


ing upon the Decreet of Conſtitution ( which ſhould have been marked 
en the Back of the Summions) relate to the Summons of Adjudication, no 


er Peet of Adjudication could yet have been obtained; becauſe, that Sum- 
is not yet ſeen and returned by Dundas, which behoved to have been 
herne ſince there was no former Adjudication. 2. The Extract of the Letters 


pecial Charge from the Signet are obviouſly null through Want of a War- 
do cite the Tutors and Curators of Grange who continued under jon which 3 


WP” many Years thereafter, as appears from the Charter of Adjudication which 
the Adjudication to have been led againſt him and his Tm an 
. 1 LY 2 | Ho 5 Fi GUI. 
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* which paſſeth of Courſe upon the Credit of the Allowance ; nor yet by A 


which depends upon the Charter as its Warrant, and is but the Aerial 
of a Notary, is a yer leſs ſufficient Adminicle. And, 6. Witneſſes tho mn 


ſo habile or of the greateſt Integrity cannot ſupply all the Executions want 
the Signatures of Proceſs, the Nullity of the ſpecial Charge, &c. 9 


Anſwered for the Laird and Lady Airth. There can be no Reaſon aſſgn 
for allowing to prove the Tenor of extrajudicial Deeds that doth not equi 
take Place in the Caſe of judicial Acts: Seing the former doth conſiſt $i 
much in Form and Soleninity as the latter, and both are equally expoſed KY 
Fatalities, or the Hazard of Loſs Vea, there is not ſo much Ground to 
that falſe or null judicial Acts may be ſuppreſſed for the Benefit of matt 
up the Tenor, as that extrajudicial Inſtruments of that Kind may be ſo m 
up : Becauſe, private Inſtruments are drawn by Perſons for whom ther 
== only the general Preſumption of Probity; Whereas in judicial Deeds pull 
B i Perſons interveen ex Officio, whom Law preſumes to do every Thing dA 
ly and formally. Now Airth is in a much ſtronger Caſe ; For the Dec 
he craves to be made up is adminiculated which judicial Acts of the ww 
Nature and Authority with it {elf ; Whereas Inſtruments of Notars are nl 
up commonly by relative Writs and the Teſtimonies of Witneſſes, a 1 
of diſſimilar Probation, where every Part is of leſs Authority than the 4A 
of the Notary, &. to be proved. Again, The Lords do riot ſimply a 
the proving of the Tenor of Appriſings, tho harder to be made up tu 
any of their Decreets, but on the contrary. ſuſtained it in the Caſe of 1» 
doick contra Brodie of Aſlisk, 25 February 1691, And the proving of BK | 
Tenor of a Decreet of Prorogation was ſuſtained in December 1504, Dog 
contra Heretors of Birſe obſerved by Mr. Forbes in his Treatiſe of Clu" 
lands and Tithes Page 446. et ſeq. So the Parliament have often in th: 
judicative Capacity made up whole Progreſſes of Writs both judicial ni 
extrajudicial. And the Act of Parliament, diſcharging the making upof be 
Tenor of Executions of Horning preſumes, That 4% Jure tommuni the Ie 
nor of all loſt Writs may be made up: Seing an Exception required a p 
- - ticular Statute. 2. Where Writs that of their own Nature uſe not to " 
| retired (as the Adjudication in Queſtion ) cannot be produced, à C,, 
. Amiſſionis is not ſo ſtrictly required: And no Law requires that the e 
1 ordinary Accidents of Fire, or Sword, or Tempeſt ſhould be proved, vt BY 
the common and probable Occaſion of ſuch Loſſes is ſufficient. 3. The AT 2 
minicles produced do forcibly. atteſt the Exiſtence and Subſtance of the Deed I 


Law ſupplies the Solemaities, and the Lords Authority and Records preſume 1 
3 that every Thing was orderly done. Again, the Specialities objected again . 
N 0 — 5 ? & 2 \ 4 | WY = 
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„„ 
Wc Adminicles are very inconſiderable, and eaſily reconcileable to them, - 
or the Decreet has been put up in the Minute-book by Charles Oliphant - „ 
ee Under-clerk, and been brought to the Bill- chamber after it was ſigned by 
N. John Hay the principal Clerk. Nor can the Charge to enter Heir be 1 
a to want a Warrant to cite Tutors and Curators, ſince that is implied ee 
aer a Warrant lawfully to charge a Minor. As to the ſeeming Difference N 
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WDecifons of the Lords of Seſſion, &c. 170). 
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Wcwixt the Reſporde-book and the Regiſter of Allowances, the former as of no 3 | 


uthority mult cede to the latter, which is a publick Record. Beſides, 
e Reſponde-book concerns only the Time of Payment of the Dues which is 
concileable to the Decreet's being ſigned ſome Months before: for the Ex- "_ 
acer might have prevailed with the Clerk to ſign the Decreet, and let it 
in his Hands till the Dues were paid. 1 
KRerhed for Telfer and Blackwood. Here there is no principal Letters of 
ecial Charge, nor principal Summons, nor Executions of either, nor any 
egnatures at all, nor fo much as a Copy of the Adjudication : Whereas in 
e proving of the Tenor betwixt the Lord Glendoick and Broate, all theſe 
ere extant with a Decreet of Tranſumpt before the Lords, which was 
oivalent to a Tenor. 5 5 | : 3 
pe Lords waved to enter into the Conſideration of the general Point, 
BW hether the Tenor of judicial Writs can be proved: But found, That the 
Bd minicles adduced did not prove the Tenor. 1 
Thereafter July 4, 1707. The Laird and Lady Airth craved, That ſince 
Whey were over rul'd in the proving of the Tenor of their Decreet of Adju- 
Whication ; The Lords would at leaſt ſuſtain the ſame upon the foreſaid Ad- 
anicles as a real Security for the principal Sum due to them, without any 
cumulation, or elſe ſtop Decreet in the Mails and Duties for ſuch a Timm 
they might eſtabliſh a real Right in their Perſons by leading a new Ad- - 
Andere. The Adjudication being a Non Ens, it can have no Accidentia; 
a therefore cannot be ſuſtained as a Security, which were to tranſubſtantiate 
perſonal into a real Right. Nor ought any Stop to be put to the Decreet 


* 


Mails and Duties upon pretence of Diligence to be done, which is uncer- 
aa both as to Effect and Time, BE * 


oo 


ESE The Lords ordained the Decreet of Certification to be extracted, but ſtop- 


a the Preference in the Mails and Duties till the firſt of December; betwixt 
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a which Time the Laird and Lady Airth might adjudge and be in a Ca- 


city to compete with real Creditors. 
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oe 24, 1507. Alexander Gordon of Auchintoule, a74;nf Alexander Duff 
7 Drummure, and the other Creditors of Weſtertoun. ; e 
Na Competition of the Creditors of Weſtertoun, the Execution of an In- 
_ hibiton uſed by Alexander Gordon of Auchintoule, againſt John Ander- 
=” younger of Weſtertoun, being quarrelled as null, for that it bore Three 
FS nocks only to have been given at Weſtertoun's Dwelling-houſe; and the 
475, Parliament 6. James 5. requires Six Knocks, which not being a Ce- 
won, but an eſſential Requiſite tor certiorating of the Lieges, cannot be 
penſed with: And by conſtant Cuſtom; ' Executions not bearing Six 
ocks are always reduced and found null. 


red for Auchintoule. Albeit the {aid Act 75. requires tlie giving of 
x Knocks, it doth not declare Executions otherways given to be nul, but 

ay inflits a Puniſhment upon the Executer, and Caſus omiſſus habetur * 
0 oomiſſo. And lately an Execution not bearing that the Copies delivered con? 
0 


ned the Date of the Delivery, and the Witnefſes Names and Deſignations; 9 
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nas the Acc of Parliament preſcribes, was yet ſuſtained, in Reſpect that the St, 


tute did not annul the Execution wanting ſuch a Clauſm. 
The Lords ſuſtained the Nullity. ; Oh 


June 26, 1707. Mr. Robert Sinclair Writer in Ediuburg 
George Purves of Ewfoord, and John Purves his aa 


Son; with the Reſervation of his own Liferent, and the Burden of Foury 


. 


ſecond Aſſignation, and a Declarator of his own Right to the Bond. 


 MAlleaged for Mr. George and John Parveſes. That Mr. George ought to bu 
. Redelivery of the Bond and Aſſignation, for theſe Reaſons, 1. The Ag We 
tion to Jean Purves was revocable at any Time before her Acceptation ther, Wl 
and much more now after her Deceaſe without accepting. For, as Peru 
in Cod. Lib. 8. Tit. 54. N. 23, 24. Tit. 55. N.7. qþſerves, by the Rn 


- 


FR. George Parves of Ewfoord who is blind, having aſſigned to the dr 
ceaſt Jean Purves his only Daughter, and the Heirs of her Body,: 
Bond of Four thouſand Merks, granted to him by William Parves his oh 


eight Pound payable to his Lady during her Lifetime, in Caſe ſhe ſurvive 
him; with Warrandice from Fact and Deed, and a Declaration that the fu, 
Aſſignation is by and attour what the Aſſigny got in her Contract of Marriage 
and a Clauſe mentioning. that the Bond and Aſſignation were depoſited u 
the Hands of Mr. Thomas Wood Miniſter at Dunbar, to remain there dura 
Mr. George's Lifetime, or while he ſhould have Uſe for the ſaid Bond for & 
curity of his reſerved Liferent, to be delivered after his Deceaſe to the fu 
Jean Purves, to be diſpoſed of by her and her foreſaids at their Pleaſure ; af 
that the ſame being then in the Cuſtody of the ſaid Mr. Thomas Mood, ſhould 
be ſufficient as if it had been a delivered Evident in George Purvess Lifetim 

| In Corroboration and Fortification of which Aſſignation, the ſaid William u 
Les Debtor in the Bond ſubſcribes Conſenter thereto, Sometime therea Wu 
George Purves granted a ſecond Afſignation of the faid Bond to John Pun 
William's Son, whereby he revoked the Aſſignation in Favours of his Dau 
ter, and thereupon purſued an Exhibition and Delivery of the Bond and f 
Aſſignation, againſt Mr. Thomas Wood, wherein Mr. Robert Sinclair Son ali: 
Heir to Jean Parves compeared, andcraved that the Bond and firſt AfſnWMm 
tion might be exhibited and delivered to him, and repeted a Reduction «& iv 


Law a Donation is altogether imperfect, and but a Peſtination, before ti 


accepted. And this is conſonant to our Practice, Febraary 1, 1672, Cocti' 
contra Craigivar. So in Conſignations for Redemption of Wadſets or Annu 
rents, tho' made expreſly for the Behoof of the Creditor, the Conſigner mi, Wa 


at any Time before the Creditot's Acceptance thereof, reſile from the Ord, Wl 


dad uplift rheconſigned Mony. And the Contract of Depoſitation being WW 
betwixt the Deponent and Depoſitar, the former is to be obeyed at any Tim Wn 


| before the Perſon for whoſe Behoof it was entred into declare his Acceptance. 3 
_ Eſpecially in this Caſe, where ſomething was to be performed by the 4g"), 


viz. The Payment of the Annualtent to the Cedent during his Lifetime, 


Fourty eight Pound to his Relict. For the Nature of ſuch a Right is fiely comp" i 


ed by Lawyers, to a Man holding out the End of a Rope to another in Favout bp 


take hold on't) is under no Ty. 2. The Aſſignation being gratuitous, l 
ought to be largely interpretedin Favours of the Cedent who had competent) 
provided his Daughter in her Contract of Marriage. And by the laft Words 


the Depoſitation, the Bond was not to be underſtood a delivered Evident o | 


the Daughter, unleſs it had been left in the Cuſtody of the Depoſitar at the 
Cedent's Death. Beſides, for what other End did not the Father 3 1 
Ne 5 N e Aſſigna 


of whom he deſigus to bind himſelf, who ( if he draw back before that other Wl 
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„ ſſignation to his Daughter her ſelf who was a Widow, than that he might 
W-voke it in his Lifetime. © © „ 

=__ Anſwered for Mr. Robert Sinclair, The Aſſignation is a plain irrevocable 
WL onveyance put out of the Granter's Hand for the Behoof of himſelf, bis 
WDaughter and her Heirs, according to their reſpective Intereſts of Fie and 
ST :ifrent. And whatever legal Preſumption there might be of an implyed Truſt 
ad Power of Revocation in Favours of a Father grantinga Writ to his Child 
Familia, and depoſiting the fame in the Hands of a third Party: Yet a 
ric granted to a Child foris-familiat and her Heirs, and depoſited ſimply 
a chird Party's Hands, muſt be underſtood for the Behoof of that Child to 
nom the Bond was expreſly to be delivered after the Father's Death, to be 
poſed of by her and her foreſaids at their Pleaſure, Nor is it of any Import 


a 


at the Daughter had not accepted: For this is not the Caſe of an Offer, but 


* 


vocable by his granting a poſterior Aſſignation; And ſultained the firſt Af 


ation as to the Fie of the Sums thereby aſſigned, and reduced the ſccond 
ES fignation, and remitted to the Ordinary to proceed and determine in the 
Exhibition. 7 1 UE SR ae ain V 
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BE July 1, 1707. Walter Sympſon Servant to Robert Boid Writer in Edin 
burgh, ginſt Jean Hamilton Daughter to Claud Hamilton of Gar- 


iog Right by Diſpoſitions from Perſons infeft as Heirs Portioners to the re- 


3 . 
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| ; | July 3, 1707. Alexander Duncan of Strathmartine, againſt John Scrim. 
= I ZEOUT of Kirktoun. | | W : | a ee 44's * nn, 


\ Ohn n of Kirktoun having obtained Decreets of Conſtitution againſt 
_ Minto of Strathmartine, as lawfully charged to enter Heir to his Fa- 
. her, for Payment of principal Sums, Annualrents and Penalties, contained in 
5 Father's heretable Bonds, without ufing previous Requiſition in the Terms 
WP! theſe Bonds; And having thereafter made Requiſition, and then adjudged, 
e Days of Requiſition being expired before executing of che Summons of 
5 djudication, and the Requiſition therein narrated: Alexander Duncan the 
7 Purchaſer of the ſaid Eſtate of Strathmartine, raiſed Reduction and Improba- 
1 3 tion 
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176 A Fonrnal of the Seſſion; containing 
tion of Kjrktour's Adjudication, and contended it was null as proceeding up 
Decreets of Conſtitution, which are null, for decerning to make Payment "8 
- Penalties in heretable Bonds bearing Requiſition, tho“ no preceeding Requiſ. 
tion was made. . „ ns PL ON 
Alledged for. Kjrktoan. That a Clauſe of Requiſition doth not ſuſpend 1. 
Debtor's Obligement, or any ordinary Action for Payment, provided he har 
Fourty Days Iaduciæ from the Citation to the Day of Compearance ; but ,,, 

- ly ſuſpends ſummar Diligence by Horning, Caption, or Adjudication, Ny Y 
Was the Adjudication quarrelled led immediately upon the heretable Bond 
but upon a Decreet of Conſtitution following upon a general Charge to ents L 
Heir, which took off the Neceſſity of extrajudicial Requiſition: Seing ther, 
by the Debtor had a longer Forbearance than the Terms of the Requiſiti, 8 
would have allowed. Now to clear that ſuch Solemnities may be ſupplyed by = 
judicial Acts, Intimation is a legal Solemnity as requiſite to complete an Aſſy; 7 
nation, as Requiſition is neceſſary to make Way for ſummar Diligence; and za 
a Charge of Horning, or a Proceſs ſupplies the Want of Intimation. Andu 
the Caſe of Decreets Cognitionis Cauſa, the Charge to enter Heir and Proc; tu: 
ſupply Requiſition : Conſequently Requiſition may be ſupplyed by a Proc, ju: 
2. Et ſeparatim, Requiſition was uſed for the more Security, after obtainiy Wl 
olf the Decreet of Conſtitution. _ Eo oo a — 
EReplhed for Duigan of Strathmartine, As the Want of Requiſition wou 
have afforded to the Debtor a good Ground of Suſpenſion againſt Horning ai 
Poinding : So it affords a good Defence againſt the Conſtitution upon whit |= 
theſe Diligences might follow; at leaſt in fo far as concerns a Penalty, which; 

only incurred in caſe of not Payment of the Principal and Annualrents af 
Requiſition. And albeit a Conſtitution might be purſued againſt an appari 
Heir for Principal and Annualrents, ſuch a one could not be purſued and «8 
creeted for Penalties, which neither he nor his Predeceſſor had incurred. VV 
can the Charge to enter Heir ſupply Requiſition in this Caſe, as is alledged it 
81 the Caſe of Decreets Cognitionis Cauſa; which the Heir cannot quarrel becaq Wa 
of his Renunciation, and by which he is not prejudiced, being only decernd ME 
dicis Cauſa to ſuſtain the Perſon of the Defunct, that the Heæreditas jacens mii 
be affected for what is libelled Periculo Petentis. For in Proceſſes-of Conſti: Wn: 
tion, the Heir can only be purſued to pay the Sums in his Predeceſſor's Oblig: RR 
ment in the Terms thereof; and ſo may juſtly quarrel a Decreet againſt hn 
| for exorbitant Penalties never incurred by his Predeceſſor. 2. No Regardca Wa 
be had to the Requiſition produced, becauſe not uſed debiro Tempore, befor: WR 
the Decreet of Conſtitution for Principal, Annualrents and Penalties : Ad 
| tho libelled upon in the Adjudication, it is not therein marked produced, 

Dupljed for Kjrktoun. It is not only denied that the Penalty could only br 
incurred by a previous Requiſition, but the contrary is certain: For it wereil 

1 voin to uſe Requiſition againſt an apparent Heir who is not bound in the Bond, 

= till once the Debt be conſtituted againſt him by a Decree. 

Il!he Lords reſtricted Kzrktour's Adjudication to a Security for his Principal 
and Annualrents, upon this Nullity, That it was led for heretable Sums which 
required Requiſition, and yet no Requiſition was uſed before the Decrect of 
Conſtitution againſt Wintoun of Strathmartine, as lawfully charged to enteſ 


- . 


Heir to his Father. a ]:. LI 8 ; 
1 I bereafter July 19, 1907, Kyrktoun craved that the Lords would ſuſtail 
ET his Adjudication as a Security for Principal, Annualtents, and a fifth Part 
. more, in Regard of his lying out and wanting the Uſe of his Money theſe Ten 
Tears bygone, or atleaſt would allow him the termly Failzies incurred throug 
' the not Payment of Annualrents, which required no Requiſition, and the 
© *' neceſſary Charges deburſed in procuring his Adjudication, and expeding lis 
Charter and Infeftment. CE e = 
| e e 135 Anſuntei 
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| Anſwered.” The AR of Parliament allows not a Fifth Part more except in 
i could that be onen Here hen 
be Adjudication doth not bear it? And the containing an additional Fiſth 
ert would by the Act of Sederunt have been another Nullity. 2. The claim 
P termly Failzics is molt extravagant, becauſe, a null Adjudication can have 

V penalties, and no Advantage taken of Debtors is more hard upon them and 
= Grious than the termly Failzies and nothing is due under the N ame of neceſ- 
r Charges, the Debtor being in no culpable Mora by tlie null and irregular 
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WDiligence uſed againſt him. . WWWWWWWWW ia fs 

Ws Rephed. There is nothing more reaſonable, than that Nirſtoun ſhould have 

me Allowance for his loſing the Intereſt of his Annualrents, which became 
principal Sum to him when he paid the Creditors: Seing the Reaſon why 

e Ad of Parliament allows a Fifth Part more to Adjudgers, is becauſe of their 

* anting the Uſe of their Mony. 2. Kirktoun's' Adjudication is not found 
trincally null, but only reſtricted upon an Informality in the Requiſition : 

== nd tis ordinary to ſuſtain an Adjudication, where Accumulations are cut off, 

WE a Sccurity for principal Sum, Aonualrents and neceſſary Expences. Nor 
e the termly Failzies of an Annualrent any Hardſhip, theſe being ſmall and ITY 


* 


o portioned to the Annualrent. N 
Tube Lords adhered to their former Interlocutor, and refuſed to allow either 


Pilth Part more, or the termlyPailzies 75 


July 5, 170% William Turner Notary in Birſe, 4g4inft Alexander Roſs of 
= Tilliſnaught, Hs On: „ : 


i 3 


—— — — d — 


» n 
2 —. 


Neander Roſs of T iliſnaught having purſued Reductioon of one Midale- 
T&/ \ tor's Teſtament againſt William Turner ; and the Cauſe coming to be 
eſſed i» Preæſentia upon the 19 January 1695; and the Votes happening to 
equal, the Lord Rankeillor then Preſident ſuperſeded to give his caſting Vote | 
he ſhould attempt an Accommodation: And that proving abortive he 
ported the fame to the Bench, the y February 1595, and in Freſence ſighed 
ee Intcrlocutor of the former Date. Thereafrer his Lordſhip having given 

a2 Repreſentation upon the 26 of the ſaid Month of February, when andther 

Er clident ſat in the Chair, bearing that the Decreet had been put in the 
iute- book of the Date when it was ſigned, and not when it was voted : 1, 
be Lords allowed the fame to be put up of new again of that preſent Day's | | 
Mate; and it was extracted accordingly, William Farmer raiſed Reduction of _ 
is Decreet upon this Ground of Nullity, That the Interlocutor which is the 2 
arrant thereof was not ſigned in Preſence immediately after voting in the 
Herms of the 4 18. Seff. 4. Parl. W. M. and the Lord Raxkeillor could 

ot Three Weeks after, when he was not Preſident have his deciſive Vote 
ithout the Queſtion had been put to the whole Lords and voted de zovo, 
The Lords repelled the Reaſon of Reduction „ 


} LN July 8, 1707. Margaret Dobie Relict of William Oliphant Merchant in 
Edinburgh, againſt Margaret Oliphant his only Daughter, and Charles 
Robertſon her Husband for his Intereſs, 1 


772 Oliphant having diſponed to Margaret Dobie his ſecond Wiſe, in 


| Implement of her Contract of Marriage, his Goods and Gear, Mer- 


2 hant. Ware in his Houſe, Shop and Cellars, Hovſhold-pleniſhing, Gold, 
ber, Compt-books, Tickets, Cc. providing that ſhe out of the Saperplus, 
er Satisfaction of her Contract of Marriage and his own juſt Debts, ſhould 
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' Proviſion of 8000 Merks at his Deceaſe, and having by a ſecond Diſpoſition 
narrating the former, and a Faculty therein to alter, diſponed to the faid 


Mony heretable or moveable which ſhould belong to him at his Deceaſe, wit, 
the Burden of intertaining William Robertſon his Grand-child, and the one ff 


m—_ 


ſmuggling Trade, and Margaret Oliphant is a Creditor for her Proviſion d 9 


5 Margaret Dobie not obliged to find Caution, and continued her Poſſeſſion 1 


. Hz deceaſt Dam Jean Moriſon having, during the Life of Sir Joh» N 


In which Proceſs the Lords, 25 Febraary 1699, preferred the Lady Haden o 
Preſtoungrange as to what was reſting of the 30000 Merks, and reſery'd A" I 


Margaret his Daughter and her Husband got the Defunct's Shop and Cabinet 2 
at his Deceaſe heretable and moveable, and ſhe find Caution for the Interes YG 


tables and Moveables by a Deed inter Vivos to inventar the ſame and ful! : 


in a competent Judicature for the Pupil will ſecure his Intereſt. 


to take Effect in the Event of his Succeſſion to the Eſtate ; and the Lai 
having in Auno 1691, after her Husband's Deceaſe, when the Granter of ti. 


in the Year 1693, and by the foreſaid Tranſaction got communicated to het i 


| becauſe ir was uplifted by a probable handing Title at the Time, vis. I 
Bond in the Lady Dir/on's own Name fortified by her Husband's Diſpoſiton 
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Margaret Dobie the Liferent of all free Goods and Gear, Debts and Sums 4 MM 


Half of the Fie to her, and the other to the ſaid William Robertſon to whom 
ſhe and other two were named Tutors: Upon William Oliphant's Deceap Þ 
to be lock'd and ſeal'd up by an Order from the Commiſſars of Edinbargh, tc 
Margaret Dobie apply'd to the Lords for an Order to remove the Seals, 2:4 i 
to get up the Keys of the Houſe, Shop, Ware-houſes and Cellars. Y 
Anſwered for Margaret Oliphant. . That the Reli& could not be allowed « Mi 
poſſeſs till once an Inventary were made of all that pertained to the Defuna 


of all concerned: Becauſe, inventaring is a neceſſary interim Remedy again 


$000 Merks, Cc. And as neareſt of Kin has Right to the Office of Executry : I 
and to a Legitime. .. non ok Cs 
| Replyed for Margaret Dobie. For a Creditor to require an Aſſigny to He 


Caution, is a Novelty in Law; and the Inventars to be made and record | K 


The Lords ordained the Seals and Padlocks to be taken off, and the Go 
in the Houſe, Shop, Ware-houſes and Cellars to be inventated and valu im 
but found no Neceflity to inventar the Writs concerning the Heretage, ov 
inventar the Compt-book, and in Reſpect ot the Diſpoſitions produced, foul 


Virtue thereof. 


July 15, 1707; Dam Jean Nisbet «nd Sir William Scot of Harden id 
Huoband, againſt the Laird of Preſtoungrange. | 5 ö 


of Dirlton her Husband when he was about to ſettle his Eſtate, gti 
Bond of 40000 Merks bearing Annualrent from the preſent Laird of Dr: 


Bond was in Poſſeſſion of his Eſtate, tranſacted the old for a new Bond d | 


30000 Merks, whereof ſhe uplifted 6000 Merks that ſame Year, 3141 Pound 
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eneral Diſpoſition and Aſſignation granted by Sir John of all that ſhould be- 
long to him at his Deceaſe : The Lady Harden Executrix to lier Father, pu. 
ſued the preſent Dirlton for Payment of the 30000 Merks Bond, and caled BW 
Preſtoungrange as Executor to his Siſter the ſaid Lady Dirlton for his Intereſt. 


_ againſt him as accords for what had been paid to his Siſter. The Lady H, 
den and her Husband purſue now Preſtoungrange for Annualrent of the foreſid BW 
partial Payments, made to his Siſter from the 25 February 1697, 
Alledged for the Defender. That no Annualrent was due, tho? the Mo") Bl 
uplitted did bear Annualrent, till a Denunciation for not Payment thereof Wl 


omn1un 
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ein Bovorum, and it was the her ſelt that firſt made the Sum to bear An- 
balrent. Lea, tis the great Iatereſt of Mankind that no h Fide Intrometter 
% 0 be iaſnared into Annualrents upon the emergent Deciſion of a dubious 
iar of Law; as one who has a probable Title, tho? it be reduced thereafter, 
not accountable for Fractus medio Tempore bona Fide percepti. So a Perſon 
ng uplifted a Sum bearing Annualrent, by the colourable Title of an Exe- 
WE..:or Creditor which was thereafter reduced, was not found liable for Annual- 
at, January 10, 1673, Ramſay contra Robertſon. 2. No Annualrent is due 
ich us without a particular Statute, or Paction, or a confirmed Cuftom : 
nus no Annualrent Was due even after Denunciation till an Act of Parliament 
as made for that Effect; nor was Annualrent due to a diſtreſs d Cautioner 
Waying the Debt, or due by a Factor appointed by the Lords for Sums bearing 
anualrent that he uplifted, till Acts of Sederuut ordained it. 


* 


iy due ex Paco vel Lege, that general Rule hath many Exceptions. Now 


orſuer his Executrix; and no unwarrantable Deed of the Defender's Siſter 
Wvertiog the Right and Poſſeſſion of the ſaid Bond, could ſtop the Courſe of 


Nanualrent in Prejudice of the Purſuer. Therefore the Defender who repre- 


Hats her muſt make up the purſuer's Damage thereby, and reſtore the Bond 


"2 karing Annualrent belopged to Sir John Jure Mariti, and conſequently to the 


Þ eddling. There is no Shadow of a bona Fides in this Caſe: For the Lady's 


We married State, did vindicate in ſofter Words, Ad ione Rerum amotarum; and 
e could as little pretend to an 10% Conſcientia Rez alienæ, when ſhe took rhe 
oooo Merk Bond in Place of the Res amota. Nor is it to the Purpoſe to alledge, 

hat the Lady had a colourable Title from Dirleton, who had a general Aſſig- 


cion from her Husband : Seing the Lords already found that A ſſignation 
uld not comprehend incognita to the Cedent; and it were abſurd to imagine 


. 2. Albeit there be particular Laws and Statutes for making Annualrents 
Wuc only ex Mora: Yet Annualrents ariſing from other rational Cauſes are 


W novalrent; and Annualrent hath been granted between Merchants without 


Whe- Debtor who afterwards turns inſolvent, or entring into a Contract with 


nm to conceal the Bond from the Owner, would be liable ex Dolo for the Sum 
ad Annualrents, as if himſelf had been Debtor in the Bond. 


WE Repel for the Defender. Mony of it felt is nor like Lands or other Things 


k 


onſent of Party or a particular Law. Annualrent is due for the Price of 
2d. only becauſe the Debtor poſſeſſeth the equivalent Rents : And is ſome- 
mes decerned in Name of Damage againſt one Merchant in Favours of another; 
ecauſe, by the Nature of their Imployment the one 1s . 
Wicked with the Mony, and the other Wanted the Subject of his Trade. 

= The Lords aſſoilzied the Defender from Annual renn. 


unkinty. . ingt Foy 

WT N the ReduStion. and Improbation at the, Inſtance of Walter dbereromby 
WA Writer in-Edinburgh, as Algay conſtituted by Alexander Abercromey his 
aher, againſt "Tunes of Dunkinty, | „ 
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RE Replyed for the Purſuer. Albeit it be true in general, that Annualrent is 


ee Annualrent doth plainly ariſe e Paco : In ſo far as the 40000 Merks Bond 
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the ſame Caſe as it ſtood betwixt them and the Debtor before her inter- 


00 ncealing the 40000 Merks Bond from her Husband 10 whom it belong'd, 
Jas upon the Matter a Crime, Which the common Law, out of Reverence to 


at the Aſſignation ſhould contain the very Bond granted for obtaining there- 


1 bltained without any ſpecial Law. So the Price of Lands by Cuſtom bears 


© | y expreſs Paction. Again, a Perſon delivering up another's blank Bond to 
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ES hich naturally produce Fruits, and therefore an Obligement for Annualrent 
hereof, which with us may exceed the Stock, cannot be introduced without 
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. 1707. Water Abere on y Writer in Edinburgh, again Innes of 
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Alledged for the Defender. That the Aſſignation which is the Purſuer's Title ; 
intrinſically null: In fo far as, albeit it be of a Date ſince the Act of Parliament 
1681, one of the two Witneſſes inſert, viz. John Farquharſon in Loch doth nat 
„„ ; 2 2 5 3 : 
| Replyed for the Purſuer. There are two Witneſſes ſubſcribing, wherey i 
Robert Farquharſon is one, who is wrong inſert in the Body of the Writ under 
the Name of John: For at that Time there was no ſuch Man as John Farquh,,, i 
ſon in Loch, but Robert Farquharſon did live there; and the Error by inſet. 
ing John for Robert, ought not to prejudice the Purſuer, 4 conſtat de Perſon, i 
And ſuch a Nullity in Executions of Summonſes is never ſuſtained : Albeit tie 
ſame Act 1681 declares Executions, as well as Bonds and Aſſignations, to h 
null where the Witneſſes are not deſigned. a | 
=_ Daplyed for the Defender. Tis impoſſible that the Nullity can be thu 
= ſupplied: For if Robert be taken for the Witneſs, then he is not ſpecially inſen 
= and deſigned in the Body of the Writ, as the Act 1681 expreſly requires und 
the Pain of Nullity. And how can it be alledged with any Countenance thy 
Robert is John? Or ſince condeſcending is expreſly excluded by the fore 
Act: How can the Condeſcendence upon one Man for another be admitted 
Again, tho? in the Interpretation of Writs formal as to the Solemnity, an EM 
in one Part may be explained or corrected by another: If the ſubſtantial v 
lemnity of a Writ were allowed to be corrected by a Condeſcendence, a 
Probation of extrinſick Facts not contained therein, our Security by the A 
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= 1681 is at an End, ar leaſt altogether precarious. The Deſignations of Per 
= in Executions or Libels are in a different Cafe. For theſe may be drawn on: 
| BE again, if wrong at firſt: But a Jus quæſitum through the Nullity of a voluntr is 
= Conveyance cannot be taken away from Parties intereſſed, by a ſubſequu 
=_  - Condeſcendence. And a Meſſenger may more eafily miſtake the Name (MR 
= o- Witneſſes, than the Granter of a Bond or Aſſignation will miſtake the Peri 
ſubſcribing to his Deed. „5000 3 = 

The Lords unanimouſly ſuſtained the Nullity, and found it not ſupplizl; 

now after the Act of Parliament 1681: And declared they would decide {ul 
J EE i bad ns ET 
A 8 Die. The Creditors of Edinglaſſie, againſt George Gordon of c, ; 
_ nouſtie. e ee ͤ . 


R George Gordon of Edinglaſſie having Right by Progreſs to an Appriſm 
a of the Lands of Carnouſtie, led in Anno 1649 by Forbes of Wateruu 
againſt Sir George Ogilvie then Heretor; The Creditors of Sir George Go 
. ; _ adjudged theſe Lands from his apparent Heir, and inſiſted in a Proceſs of SW 
Where Compearance was made for George Gordon his ſecond Son, who c 

| tended that the Lands of Carnouſtie could not be expoſed to Sale for his Father 
Debt, ſince he had Right thereto by Charter and Seaſin proceeding upon 

__  Gilt of Recognition, incurred by Deeds of Sir George Ogilvie the former Here al 

i or, dedlared in-hs Favours. 7ST II 1 

Anſwered for the Purſuers. Recognition could not be incurred by any Deed : 

ol Sir George Ogilvie after he was denuded by the Appriſing 1649, upon which A 
= Watertoun was infeft under the Great Seal: Whereby he became the Kis' 
Voaſſal, and the Caſualties of Ward Marriage and Relief could only fall due * 
his Death, and Recognition could only be incurred by his Deeds; and 0 ] 
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I Legal; February 3, 1681, Ker contra Henderſon, where an Appriſer's Charge 
WT -2inſt the Superior with an Offer of a Year's Renr, would have excluded Non- 
= try by the Reverſer's Death; and March 10, 1621, Lord Balmerinoch contra 
ron, it was found that an Appriſer infeft might reduce poſterior voluntary 
akeftments by which the Debtor's Lands had recognoſced. Now that Re- 
cognition cannot be inferred in Prejudice of an Appriſer by any Deed of the 
WW cverſer, is further made out from the Inſtance of Inhibition, which by the 
* FF 15. Parl. 2. Ja. 7. cannot be prejudiced or diſappointed by Recognition 
W:curred by the Debtor's poſterior Deeds. And by the Act of Parliament 1621 
o Bankrupt or interpoſed Perſon can wrong lawful "Creditors, who have 
None Diligence by Inhibition or Compriſing, duly to affect the Dyver's Eſtate, 
Kwhich excellent Proviſion in our Law would be eaſily evacuated, if it were 
Permitted to a Dyver to defraud his Creditors by doing of Deeds inferring 


Recognition. | | RE 1 
2» Rephed for George Gordon, The Reverſer by an Appriſing is not ſo diveſted 
Sf his Eſtate, as to ceaſe to be Proprietar ; on the contrary, all the Characters 
r Property remain during the Legal, with the Burden of the A ppriſer's Secu- 
Wity ; and the Donatar of Recognition pleads the Effect thereof no higher than 
Wo carry the Property with that Burden. So the Reverſer may poſſeſs, remove 
Tenants, receive Vaſſals, take Compoſitions, and confirm Charters: Yea, 
ben the Appriſing is extinguiſhed, the Reverſer needs no Reſignation from 
e Appriſer, or new Right from the Superior: Conſequently he the Reverſer 
ES Proprictar, and the Appriſer but a Creditor. So that the Property can only 
e cvacuated by the feudal Delinquency of the former: Otherwiſe a Creditor 
feft for Relief or Warrandice in Wardlands, or an Appriſer of theſe, might 
e Subject to the Caſualities of Ward, which were hard. Again, by anexpreſs 
e of Parliament 1681, Appriſers or Adjudgers are declared incapable during 
the Legal to vote in the Election of Commiſſioners to the Parliament or Con- 
ention: And were it not abſurd that a great Eſtate ſhould be ſunk by the 
act of an Appriſer for a ſmall Sum, in Prejudice of the Reverſer and his other 
Freditors. As to the Act 1686, which provides that Inhibition ſhall exclude 
Recognition: It might be contended that it makes for the Defender, ſince it 
Jas otherwile before the ſaid Statute ; and there is no ſuch Statute in Favours 
EX Appriſers. But that's not to the Purpoſe For the Defender do's not con- 
overt, but an Appriſing will be ſuſtained as a Security for the Debt, not- 
ichſtanding of Recognition incurr'd by poſterior Deeds during the Legal, 
o' the Legal in that Caſe could never expire in Prejudice of the Recognition, 
iſing to the Superior from the very Nature of a proper Fie, and underſtood 
ga Part of the Reddendo thereof. The Deciſions urg'd for the Purſuer do not 8 
encern the preſent State of the Caſe. For the Argument from the Deciſion in ep - 
We Caſe of Marriage or the Ward-duties doth not hold in Recognition: e- 
uſe, Marriage or Ward-duties do not extinguiſh the Fie, but are only = 
Faſualities ariſing from the Condition of the Perſon of the Vaſſal ; whereas = 4 
ecognition makes the very Fic it ſelf to return; which can never happen b 
e Deed of a Party having only a Right for Security, as an Appriſing during 

e Legal is, but by the Deed of the Reverſer who has the Right of Property. 
= at fartheſt, the Deed of an Appriſer during the Legal could only make his 
on Appriſing and Security recognoſce. And in the Decifion againſt Teaman, 
e Marriage was not modified according to the Appriſer's whole Eſtate, but 
= two Years Rent of the appriſed Eſtate. — | hs 


1 
& 


be Lords found, That the Deeds of the Reverſer, and not of the Appriſer, 
= inter Recognition during the Currency of the Legal. . 


. Eodem 
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Eodem Die. Mr. John Steuart of Blackhall, againſt tbe Adjudgers of 1, 
Eſtate of Corſhill. FF „„ 9 
N the Competition betwixt the Adjudgers of the Eſtate of Corſhill and Mr 1 

John Steuart of Blackhall, who craved Preference upon a Diſpoſition of R. 
lief granted to him by Corſbill, clothed with Infeftment before the leading i; 
their Adjudications : It was alledged for the Adjudzers, That the Diſpoſition g 
Relief could be no Ground of Preference; Becauſe, it bears this Clauſe, 7þ,, 
the granting thereof ſhall be nowiſe prejudicial to any former Right granted þ Y 
Corſhill zo his lawful Creditors, of their juſt and true Debts owing by bin , 
them; Whereby their anterior Debts, tho' only perſonal were ſalv'd. 3. 
cauſe, 1. The Exception is of any former Right of their juſt and true Deb, 

' owing by him to them, and not for their juſt and true Debts : And the Wal 
6f made the Clauſe reſpect perſonal Bonds, whereas the Word for would mog! 
properly have related to real Securities. 2. The Clauſe had been uſeleſs, hadi 
reſerved only prior real Rights: For theſe could not be prejudiced thereby, |= 
ſo needed not to be reſerved; And Verba debent aliquid operari. 3. Black 
has look'd upon that Clauſe to be a Reſervation in Favours of all the prior Cre 
tors, or elſe he would never have been at the Trouble and Expence to lead 
many Adjudications as he has done, for the very Debts contained in the D 

polition. 4. The Words are to be interpreted contra Proferentem, i. e. t:_ 

Party who ought to have cleared the Meaning of them, and that is Black, 
The Clauſe being ingroſs'd in Favours of Creditors in a Right granted to Ha 

ball, who may blame himſelf that real were not diſtinguiſhed from perſon 
Crediors.. 3 SOTE i 1 CDT] They HT $ 

Anſwered for Blackhall. The Clauſe can only operate in Favours of ante 
real Creditors. For, 1. The Diſtinction betwixt of and for, which in thy 
Clauſe would ſignifie one and the ſame Thing, is frivolous. 2. Tho? the Wk 
be not extended to perſonal Creditors, they will operate very much: For th: Wl 
might have been many Objections againſt the former voluntary real Securit Wn 
Yea, if they be extended to perſonal Creditors, the Diſpoſition to Blackhallw WW 
to no Purpoſe : Seing Corſbill at the granting thereof, had more Debt than 
Eſtate was worth. It were abſurd, that under the Notion of Verba debent i. 
| quid operari, we ſhould make them operari quidlibet, and that which overthrors Wal 
the very Deſign of the Diſpoſition. 3. The accumulating Securities e [4 Wm 
abundante non nocet: And befides, Blackball had good Reaſon to adjudge nt WR 
withſtanding his Infeftment of Relief, that thereby he might Have a more diret | 
Security, which at Length might become a ſovereign irredeemable Right 

4. Any Thing the Creditors can draw from a Contract here they were at Wl 

Parties, is rather ſtrictly to be interpreted, conſidering that voluntary Grant i Wl 
Favours of others, are not to be drawn too much in Prejudice of the Grant's Wl 

5. It cannot be thought that by the foreſaid Clauſe, perſonal Creditors gen WM 
meant, becauſe tlie Deſign of the Diſpoſition and Infeftment of Relief was to 
vive Blackball real Security, beyond the perſonal Security of Relief that formerly Wl 
he had, and conſequently to put him in a better Condition than other perſon 
Creditors, For the Clauſe aforeſaid was of the Nature of an Exception, the (aus 
upon the Matter, as if it had been worded thus; Excepting from tis Diſpoſtios 
any former Right granted by Corſhill to bis Creditors, of their juſt and true Delli. 
Now, 9 the Rule of Interpretation, Exceptio muſt be d- Regula. ConſequenF 
ly this Exception in a Diſpoſition-for real Security, mult neccffarly-be under, 
ſtood of real Rights. 6. The Clauſe cannot operate in Favours of perſonal 

| Creditors. For had theſe never adjudged, they could not by Virtue there0 


«fic&ually diſappoint a Proceſs of Mails and Duties at Blackball's Inſtance, fit 
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oon his real Right of Relief: Nor can it be any more effectual to them, 


s that they have adjudged; Becauſe rhe Meaning of the Proviſion was to 
ure the former Rights of Creditors in the State they then were, and not to 
rifle Adjudications that then were not, and poſſibly would never exiſt. 


WE To how that by the Diſpoſition to Blackball, a Preference to perſonal Credi- 


Wc was deſigned 3 By another Clauſe therein it is provided, That aſterhis own 
ent by intromiſhion, he ſhould be comptable for the ſuperplus Intromiſſions 
KD Cerſbill's other Creditors : Which argues plainly, That Blackball was to be 
c paid, and that theſe other Creditors were the perſonal Creditors; the real 
reditors being ſalvd by the other Clauſe preferfing them to Blackhall him- 


ES wcver : Scing, if their Infeftments were valid, they were certainly ſecure; 
ad tho? there had been Nullities therein, they would have proved ſuch. Dili- 
WE ncesas might be a Ground to reduce the poſterior voluntary Right in Favours. 
WE 5/ackball, upon the Act of Parliament 1621, Therefore the Uſeleſneſs of 


extended to them; than it is to ſay, That the Diſpoſition to Blackball 


k it with a Reſervation in Favours of Creditors, ought not to be allowed to 
plain that Reſervation ſo, as they who are in Damno vitando ſhall have no 


f, was to hold Compt to the other Creditors for the ſuperplus Rent, conform 


e Rents were ſufficient to both; In which Caſe, being only liable for actual 
romiſſions, he might retain for his own Satisfaction in the firſt Place, and 


ke 
25 
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cd themſclves by anterior preferable Diligence, 
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„ Gilmertoun, againſt William Wadderſtoun of Haugh. 
rn, 1 adderſtoun of Haugh, having granted a Bond for One thouſand 


Wilmertoun, for the Uſe and Behoof of the ſaid Pupils; And William Wadder- 


Daughters and their Husbands, as Aſſignies conſtituted after their Majority by 
cir Two Tutors : He ſuſpended upon this Reaſon, That he offered to prove by 
pc Oath of James Wadderſtoun one of the ſaid Tutors yet alive, that the Sums 


HE 4nſiwered for the Chargers. That however during the Tutory any Charge 
„weir Tutors Inſtance might have been taken off by their Oaths: Now the Of- 

ee being expired, the Tutors who are fun# cannot depone to the Prejydice 
Þ: f their former Pupils, to whom they granted Virtute Officii the Aſſignation char- 
: Fed on; more than if after Compt and Reckoning, a Tutor found liable in a 
Allance, having granted in Payment thereof an Affgnation to any Effects due 


/ 


WE rphed. To interpret the Clauſe in Blacthalls Senſe, would make it altoge- 
er cluſory ; For the Intereſt of prior real Creditors would have been intire 


5 4 je Clauſe, if not extended to perſonal Creditors, is a greater Argument it ſhould 
ould be to no Purpoſe, if the Clauſe were extended to perſonal Creditors, 
r the Diſpoſition being his own Evident, he who is in Lucro captando, and 

vantage by it. 2. As to the Clauſe, whereby Blackball, after relieving of him- 


nis Intromiſſions: That was upon Suppoſition that he did intromet, and that 


e the reſt to the other Creditors, But that Event of his intrometting did 
\ not exiſt, . 9 | | | | 1 1 „ 


The Lords found that the Diſpoſition by Cor(bill in Favours of Blackhall; | 
rates in his Favours a Preference to the perſonal Creditors, who had not ſes _ 


| Wis 16 ; 1707. The Three Daughters of the deceaſt William Waddel Tenant ; 


ST \ and thirty Merks payable to Thomas Maddel and James Weadderſtoun, 
cles and Tutors to the Three Daughters of Umquhile William Waddel in 


aun being charged to make Payment of the Bond at the Inſtance of the ſaid Three 


the ſaid Bond were ſatisfied and paid to him and the Co-tutor, except the odd 
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to himſelf, it could be pretended that his Oath could prejudice. the Aſſign, WM 

2. One of the Tutors who were conjun& in the Adminiſtration being now dead 

the other's Oath can no more be taken than he could act by himſelf: az 
both being Co-creditors in the Bond, as one of them could not charge with, Wl 
out the other's Concourſe ; neither can one diſcharge without the other; NVA 
could this Tutors Oath afford Recourſe againſt the Repreſentatives of Y 
other Tutor. And here the ſurviving Tutor and the Suſpender are Brother; 
Law, who may collude to the Chargers Prejudice. __ = 
© - Replyed for the Suſpender, The Manner of Probation by the Tutors Oath, 
in this Caſe moſt competent: Becauſe the Bond charged on was granted to H 
Totors nominatim, in Contemplation of a Diſpoſition granted by them to H 
;  Suſpender, of ſome Moveables belonging to their Pupils. And as the Suſp: 


: der could have been charged for Payment at the Tutors Inſtance, it is com; 
tent to him to inſtru any Reaſon of Suſpenſion by the Tutors. Oarh. A 
the Oath of any one of the Tutors is ſufficient, ſeing that would give Recoil 
to the Chargers, againſt the other's Repreſentatives 
The Lords found that the Tutors Oath could not prejudge the Chargers, 
; FEES ee 9 
1 July 17, 1707. The Tators of Sir Robert Gordon of Gordonſtoun S ¹ʃ 
=. ))) 8 e 12 0G 1 


HE Lords, upon a Repreſentation given in by the Tutors of Sir RH 
ial IS {40 Gordon of Gordonſtoun, found that neither he, nor his Tutors wah 
= bound, in the Ranking of the Creditors on Sir Patrick Ogilvie of Boyn 's EH 

= - to depone upon the Verity of a Debt for which he the Pupil was a Credo 
by Adjudication : And therefore ſtopped any Certification againſt his Intra 


for not deponing, until he were of Age to depone; And allowed his Inte f 
to be ranked in the mean Time, 5 Intra 


 . July 18, 1707: Margaret Crichtoun Relick of Thomas Moffat, g 
Mr. John Borthwick of Cruickſtoun — 


=. 1 Moffat having, as Creditor to James 'Tweedie in the Sum of I 
—_ hundred and fourty two Pounds, arreſted the like Sum in the Had 
of Mr. John Borthwick of Craickftoun, and afterwards diſponed the Debt up 
Diligence to Margaret Crichtoun his Spouſe : She purſued a Furthcomin 
=. wherein Cruickſour alledged that he ought to be aſſoilzied; Becauſe, he wi 
= paid conform to Letters for louſing the Arreſtment produced. - i 
—_— | Rephed for the Purſuer. That if Cruickſtoun had paid, he had paid uw 
K rantably, the Letters of louſing never having been executed againſt the A 

er; For the Letters bear, That Intimation be made to the Arreſter, that tie 
reſement is louſed, and Caution found, otherwiſe the Arreſtment to remain un 
louſed. The Reaſon of this Stile is, becauſe, if the louſing be not intimatec⸗ : 
the Arreſter cannot know from whom to ſeek his Payment, nor how and val 
8 do Diligence againſt the Cautionet, who medio Tempore may prove 
._ Jolvent, 5 3 lk | = 
Duaphhed for the Defender. 1. Before the AZ 17, J. 6. 1617. (as appears h e 

Narrative thereof) Meſſengers were intruſted with the louſing of Arre!1"*l 
WM bY taking Caution, and intimating the fame to the Parties, by Tickets or Sc 

Aaules: But that Courſe not being fafe to the Lieges, it was ordained b) "8 
3 aid Act, That all Caution for louſing of Arreſtments be found in the Boo 
1 Seſſion, and received by the Clerks before giving out the Letters, het "8 

. Intimation or Execution ofthe Letters is required. For the Arreſter is ſecure g 
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Deciſions of the Lords of Seffion, &c. 170. 185 
= 2. It was not neceſſary to execute the Letters of looſing the Arreſtment 
aiaſt the Arreſter, ſeing they bear Caution to be found; And the Will of 
e Letters of Arreſtment 1s only 70 ſecure the Subject ay till Caution be found; 
ad che Stile of the Letters of looſing Arreſtment ſeem only to have been 
troduced as a Warrant to certiorate the Arreſter not to proceed after he 
as ſecured by the Caution found, of which he might be certiorated at the 
u chamber, and Signet-office, which are publick Records patent to all the 


7 565 And for the Sufficiency of the Caution the Clerks are liable. 
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BS 7riplyed for the Purſuer. That the AQ 1617, makes more for him than 
che Defender : In fo far as it expreſly requires the intimating the looſing 
an Arreſtment to the Arreſter, which was alſo neceſſary before the ſaid 
= tho through an Abuſe it had been omitted. © © 1 | 
ze Lords found the Arreſtment to have been effectually looſed : tho the 
tters of Looſing were not intimated to the Arreſter, 8 


aem Die. Mr. William Zeaman, againf Janet and Margaret Grieves; 
== Daughters of the deceaſt George Grieve Apothecary in Dundee. 4 
N che Action of Compt and Reckoning at the Inſtance of Mr. Wilians 
Tamas, as Aſſigny by John and Janet Zeamans, againſt Janet and Mar- 
6 Grieves as repreſenting Umquhil George Grieve their Father, who had 
en Curator to the Purſuer's Cedents, and alſo their Debtors in a Bond 
2000 Merks, dated 28 March 1682: The Defenders founded upon an 
Wrticle of 300 Pound, the Expence of confirming the ſaid John and Janet 
nun, Executors to their Father, as a Ground of Compenſation to extin- 
FUG ODD, IE Y 
Alleaged for the Purſaer. The Defenders could have no Allowance of the 
30 Pound, in Regard Tutors and Curators who give not up judicial 
gventories of the Minor's Effects, by the AR of Parliament. 1672, are to 
ore no Allowance of Expences wared out by them in the Affairs of their 
anors: And 773 eff the Defenders Father neglected to make up Inventories 
be Terms of the faid Statute. 2. The Bond was granted by Grieve 
WE Curator before his acting as ſuch : And ſo can only be compenſed by 
ns due to him before his entring upon the Office: For after that Time 
,,,, , d 
ſrered for the Defenders. It was not neceſſary to give up judicial Inven- 
ies, ſeing. before George Grieve's Acceptance of the Curatory, full Inven- 
ess of the Minor's Father's Eſtate had been made by the Friends on the 
ber and Mother's. ſide, and what is therein omitted, was ſupplied by the 
17 wentories given up in the Teſtament. 2. The Act of Parliament doth only cut 
= perſonal Expences, and incident Charges deburſed in managing the Affairs 


* Expences profitable to the Minor. 3. The Certification in the Act being 
eceived againſt perſonal Omiſſion, it can only be extended to perſonal 
barges. 4. Expences deburſed in making up Titles to purſue or diſcharge, 
es onerous as Payment of the Minor's Debt. Nay the foreſaid Expences 
Confirmation muſt the rather be allowed to be fo, ſeing it was given out 
Lime when the Biſhop and Commiſſar could have forc'd the Minor to 
Pafrm: And if an Agent had deburſed that Mony for the Curator, it would 
1 H been a good Article in his Accomp t. Y 
| 71 hed for the Purſuer. Such ſham Pretences of previous Thventories made 
WW... Ig without a Judge preſent, cannot be eſteem'd exact and au- 
ick; So as to free the Defenders Father of ſupine Negligence, and the 
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the Minor, tho the Clauſe ſeem to be general, and can never be extended 
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clearly as Words can expreſs, excludes Curators who negle& to make In. 


Affairs. Tis abſurd to pretend that the Expences ſought to be allowed weren 
Rem verſum to the Minor: For by that Rule all incident Charges of Icurnitz 2 
or communing with the Minor's Debtors or Creditors might with as pooj 

Reaſon be claimed. 3. Il. Omiſhons, however perſonal as to the Curator 3 
ſtill become real Leſion and Prejudice to the Minor, 4. However, neceſſary fl 


Advantage, and to get Axceſs to the Minor's Effects, than towards the h 
diſcharging of his Office: Nam ſemper preſumitur contra verſantem in illi 


Allowance thereof from the Minor contrary, to a ſtanding Law: Seing it ;8Y 
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[ | Pon a comparative Trial of ſeveral Competitors for a vacant. Chair ol 
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— ä | 3 FE * 7 ˙ EG ETTnTr — 
Breach of a ſtanding Law for not making up judicial Inventories at the Tim WM 
of his accepting the Office of Curator, or acting as ſuch: From the Omiſon 
whereof the Preſumiption of concealing, ſuppreſſing and Imbezeſling be. 


* 


mes Juri et de Jure by the Act 1672. 2. The AQ of Parliament, 3 


ventories, from all manner of Charges expended by them in the Minor, i 


* 


the making up of Titles may be, yet a Curator, who, enters upon his Off, 
other ways than Law preſcribes, is preſumed, to do ſo, rather , for: his owl 


And tho this Article might have been ſuſtained in an Agent's Accompt toi 
Curator who imployed him, that is no Argument for the Curator's haviyl 


not in the Caſe of Payment of a Minor's Debt. 


The Lords ſuſtained the Article of Expences of Coat and Confirmation oY 
the Minor's Father's Teſtament, as a Ground, of Compenſation pro tanto. 


WY os 


July 22, 1707. Mr. James Halden contra Mr. Henry Rymer and Mr. u 
bert Ramſay Provoſt of the old College of St. Andrews. 


* 


ſubſiſt if reduced to one. 2. The Provoſt de Facto has the ſole Power of . 


mithige... & 


altered from its of- 
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9 Ute to concur in all Acts of Adminiſtration, as the ſetting of Tacks, Cc. 
ald do vote in Elections, and concur by their Preſence and Aſſiſtance 

admiſſions, tho the very Act of Admiſſion be performed by the Provoſt 

principal of the College. 3. The Regents Power was plainly homolo- 

ed by the Provoſt's allowing them to vote in this Election. 


ceept in ſo far as the fame is altered by Law ; And it will not be found, 


lat there is any legal Conſtitution transferring the Power to the Artium | 
ln or Regents who came not in Place of the Licentiarass and Baccalau- 


#J S , 


_ 
3 | 


: por theſe were Churchmen whoſe Offices are extin&t, 2. The Ad- 
== itration of the common Stock of the College is not regulated by the 
adation; And therefore Cuſtom might prevail to give them ſome Power 


L 
* . 
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chat, tho it could not inveſt them with any Power contrary to the Terms 
SS thc Foundation. 3. Suppoſe the Provoſt had homologated the Regents 
er, by taking their Votes, he could not diſpenſe with the Rules of the 
undation: But t onl -ourt 
Way of Advice, which put no Obligation upon him to follow it. 
EE The Lords preferred Mr. Halden, and declared Mr. Rywer's Admiſſion void 
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ainſt William Brown of Seabegs, Janet Cowie and others. 


e Aſſignations of ſome moveable Debts due to him: Janet Cowie as one of 
tive Heirs Portioners of the ſaid John Cowze her Brother, and as Creditoc 


him in 500 Merks, raiſed Reduction of the foreſaid gratuitous Deeds ex 
eite Lecti, with a Concluſion of Declarator, That notwithſtanding thereof; 


ment of the Debt due by him to the Purſuer, and for the Purſuer's Relief 
te other moveable Debts to which ſhe might be obnaxious as Heir. 


RE 4/wered for the Defenders. 1. The Purſuer as Creditor cannot be heard 


= rcduce, except upon the Act of Parliament 1621, about Deeds in Fraudem 
-4/orum, which cannot take Place here where the Defun& was ſolvent: 
Neither can ſhe reduce as Heir the Rights quarrelled : Becauſe, they 


1 


Ke. argues, That Men are at Liberty even on Death-bed to do what 
ey pleaſe with their Moveables, except Children be wrong'd of their Le- 
ne, or a Relict of her Share, which is not the Caſe. 188 


» 


ant to be burdened and affected with his moveable Debt, and he could not 
pode of his Moveables, except in ſo far as they were free: It being a 
_ n Law, That Bous non ſunt niſi Debitis aeductis ; And fo decided, 
4 December 14, 1684, Lady Colvil contra Lord Calvil. The Purſuer needs 
r recur to the Act of Parliament 1621, ſhe being founded in the common 


Pore be legated they ſuffer a proportionable Abatement. Is it not a good 


Pelence againſt all Gifts on Death-bed, That Debita encedant Bona? Which 
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IF ——ors of Philoſophy are come {ince the Reformation. Theſe Regents are 


—_ D.ply:d for Mr. Rymer. The Foundation 1s the true and fix'd Rule, 


be Truth is, he only in Courtely ask'd their Opinion by 


em Die. Janet Cowie and Mr. David Hardie her Huuband for his Intereſt, = 


Beroun of Seabees, Janet Comie and others reſpective, a Diſcharge and 


Granter's moveable Goods and Gear. is liable to be affected, both for 
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Nate only to Moveables, and none of them burdening or affecting the He- 
ge, and the old Statute in the Majeſty forbids only the diſponing of 
eetage without Conſent of the Heir; Which, by the Rule of Tucluſio uni- 


EKephed for the Purſuer. The Defunct could not, by any gratuitous Deeds 
= Death-bed which are of a teſtamentary Nature, prejudice. the Heir, of 
of his own lawful Creditors. For, 1. The Moveables of the Defun& 


E, whereby Legacies can only be of rhe Defunct's free Moveables, and if 
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188 A Journal of the Seffion; containing 


that a ſpecial Legatar could not purſue the 
.called, leſt the 5 


may be declared, That no Deed on Death-bed can directly or indiregj 
burden or affect the Heretage : And if Perſons who have conſiderable moveab lt 
Debts were allowed to exhauſt their Executry by gratuitous Deeds, it we, 7 
eeaſie to evacuate the Law of Death-bed by expoſing the Heretage to h . 
ſwallowed up by the moveable Debts. Bn 


the Executor, of teſtamentary Deeds; That Relief is not to be extend 


by the Defunct to third Parties. True, Bonds granted upon Death- bed 9 
is directly eluded. But here the Heir is left only under Debts contrau u 


by her Predeceſſor in liege pouſtie, by the withdrawing ſome moveable 80 
jects from her Relief, which is a different Caſe. 1 


could ſleep, he ſhould be allowed three Months of Seſſion, without reckos 
ing the interveening Vacation. V 


Ihe Lords repelled the Defender's Alledgeance, and found that the Cai 4 
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evinceth that Debts are not thereby to be prejudiced, So the Lords fouaa 

ebror, till the Executor Wis BM 
ebts ſhould exhauſt even the ſpecial Legacy, March ,, 
1627, Forreſter contra Clerk. 2. The Purſuer has Right as Heir to craye ; 9 


vs. 3 6 
* 2 
Fe * 
7 Ln 
0 + 


Duaphed for the Defender, The cited Deciſſons are not to the Puryg, 3 
For tho Legacies be affected with the Burden of Debts : Deeds inter v 
tho granted on Death- bed, are not. 2. Tho the Heir is to be relieved, H 


to Deeds inter Vivos tho made upon Death-bed. For how can the Exec 1 
tor's Obligement to relieve the Heir, which commenceth but after the p68 
funct's Deceaſe, operate retro, to reduce an Aſſignation or Diſcharge gramm 


reducible when they come to affect Heretage : Becauſe, thereby the 1 


The Lords found the Defunct's Moveables, notwithſtanding of the Ji | 3 
charge and Aſſignations on Death- bed, liable both to the Payment of t 
Debt due by him to the Purſuer, and for the Purſuer's Relief of other mon. 


able Debts, to which ſhe might be obnoxious as Heir. And found tv 
foreſaid Deeds reducible ex Capite Lecti, in fo far as the fame prejudges ti 
- Purſuer as Heir or Creditor. - „ ial oe Revue E-. 


Eodem Die. Mr. Alexander Maitland contra Alexander Brand of Reidul g ſ 


N the Declarator of Nonentry at the Inſtance of Mr. Alexander Maitlu, 
| againſt Alexander Brand of Reidhall, It was alledged for the Defent, al 
That the Cauſe was ſleeping : In fo far as nothing was done therein nu 


the 14 of February 1706, to the 30 of June 1707; whereby it lay on T 
more than Year and Day, even after Deduction of the whole Space of h 


Adjournment of the Winter-Sefſion, viz. From the firſt of November 1705 15 
ſuſtained till the Cauſe were wakened. V 
 Replyed for the Pur ſuer. The Time of the Adjourmnent of the Seſſion bf 
the Parliament, is to be conſidered as Tempus utile, and fo before the Proct 


to the fourth of February laſt bypaſt. And therefore no Proceſs could h 'Of 


Daplyed for. the Defender, The Year within which a Proceſs muſt be ca 
led to hinder ſleeping, was never imagined to be a Year of Sefſion-months al 
but Tempus continuum, including Seſſion and Vacation. This is farther c|car- Wl 
ed from the Tenor of the Acts adjourning the Seſſion, whereby it is decla': 


ed, That the Space of Adjournment ſhould not be reckoned in annual P*- 


ſeriptions, which argues plainly, That the faid individual Space of Tine 
ſhould only be deduced, without any Alteration of the Nature of theſe 1 
nual Preſcriptions from a Tempus continuum to a Tempus utile. 4 


is not ſleeping. 
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X July 22, 1707. David Burton Glazier, againſt William Hamilton of 
=_ Monkland: 8 r 
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F- 4vid Burton Glazier having charged William Hamilton of Monkland to 


2 make Payment of 2v00 Merks aſſigned to the Charger by Hamiltoh of 


iel, he ſuſpended upon this Ground; That he offered to prove by the 


£2 


5 


edent's Oath, that the Sum aſſigned was only in Truſt in his Name, for the 
W-hoof of John Hamilton of Bogs ; which being proved, no Charge could be 


a not cleared Accompts. , i: Eo 
Aledged for the Charger. The Debt being aſſigned for an onerous Cauſe, the 


pender could not have the Benefit of the Cedent's Oath. 8 


2 


nich was paſt againſt Dal iel the Cedent before Intimation of the Aſſignation; 
hereby the Debt became Res litigioſa, and fo he muſt have the Benefit of 
e cedent's Oath. As February 15, 1662, Laird of Pit foddels contra Laird of 


tiny, it was found that a Debtor purſuing Reduction of his Bond againſt 


* Aſſigny, ought to have the Benefit of the Cedent's Oath: Notwithſtanding 


uuired to make Res litigioſa, but a Party's 1 his Mind as to the 
ant by a legal Remedy; which no Doubt was done by obtaining the paſt 
= of Suſpenſion, after which no Diligence could have been done by the 
editor or his Aſſigny till the Days of the Siſt had elapſed, 


* 

1 
l EE, 32 
; 9 5 


Ja Bill is no judicial Act to which any Body is cited: And before Intimation 
We Cedent himſelf might have proceeded to Diligence. The Deciſion ad- 


| 1 tbtor's Inſtance, wherein the Aſſigny was called, could not be ſuch an In- 
ation of the Aſſignation as to exclude the Cedent's Oath 


os, ſo as to give the Suſpender the Benefit of Dalsiel's Oath. 


3 | Eodem Die. John Cuninghame of Enterkin, againſt his Carators, 
N the Action of Compt and Reckoning at the Inſtance of John Caninghams 
mixing himſelf in his own Affairs, and intrometting during his Minority, 


ccd, and did not free them from Diligence; ſo as to make them liable only 
r their actual Intromiſſions. | Hs 


late Baillie in Dundee, go 88 
| | Ames Man Son and apparent Heir to Man who ſtood infeft in 
WE ſome Acres of Land lying near the Ports of Dundee, having in the Year 1704 
Wiſponed theſe Acres to Sir Alexander Medderburn, with an Aſſignation to 


© Deciſions of the Lords of Seffion, $6. 1767, 189 


DR 


Nained therefore againſt the Suſpender : Becauſe, Bags was his Tutor, and 


A. ſvered for the Suſpender. That he had preſented a Bill of Suſpenſion, 


as alledged, that the Debtor calling him in the Reduction as Aſſigny, could 
r pretend his Right was not intimated. And indeed nothing is more 


| WE Rephed for the Charger, N othing can render a Subject litigious but Deductio 
Jadicium before the Aſſignation was intimated : So that there having been 
Es ntimation of the Suſpenſion, nor Citation upon it before the Aſſigny's 
Wcimation ; 'tis impoſſible that the Subject could be litigious. For the paſſing 


N I iced is not to the Point, for there the Cedent's Oath had been taken before 
WW: Diſpute came in about it. And the Lords found that the Proceſs at the 


| W The Lords repelled the Reaſon of Suſpenſion, and found that the paſſing 
che Bill of Suſpenſion without Intimation, did not render the Subject liti- 


of Enterkin againſt his Curators: The Lords found, That the Purſuer's 
. th only exoner the Curators for ſo much as they can inſtruct he intrometted 


: Eodem Die. Sir Alexander Wedderburn of Blackneſs, againſt James Man 
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that current Year's Rent and Baillie Man as a Creditor of the Tenant's havin 
oinded that whole Crop out of his Barn-yard, before the Maſter's Rent wy, 
Eatisfied : The Lords found that Sir Alexander Wedderbarn had Jus Hypothese 


IN. the Proceſs againſt David Walker of Harlanſbiels, at the Inſtance off 
Andrem Baillie of Parbroth, for the bygone Annualrents of a Bond for 114 
Merks, granted by the Defender to Margaret Jackſon Relict of William Durly 


pflacuerunt, ſervare? 


— 2 


for the Year's Rent, as his Cedent the apparent Heir would have had. 


Eodem Die. Andrew Baillie of Parbroth, Aainſt David Walker of Hy. 


lawſhiels. 


in Herlawſhiels, as the Price of her Liferent Annuity of 20 Pound Ster 


affecting the ſaid Lands purchaſed by the Defender, payable at the firſt Ten 
of Whitſunday or Martimas after his the Purchaſer's Right to the Lands ſpoui 
be ratified by his Author's-Heirs, with Annualrent from the Term of Pa. 
ment, to which Bond the Purſuer had Right by Aſſignation from Marga 
Juaclſon. 8 ß Wo no e000 
<2 / Alge for the Defender. That he could not be liable for Annualrents, th | 
Raäatification aforeſaid not being yet procured, and conſequently the Ternd 


# 


Payment not come. 


Replyed for the Purſuer. Tho he could not oblige the Defender to mak 
Payment of the principal Sum till the Condition were purified by the Ratifa 
tion of his Right; yet he mult be liable for Annualrents, the Principal being; 
Part of the Price of Lands, whereof he enjoys the Profits. 
|  Daplyed for the Defender. Albeit our Cuſtom, favouring natural Equi 
allows Annualrent upon Obligements granted for the Price of Lands, tho mi 
provided by any expreſs Clauſe therein: Yet this being introduced contri 
to the general Diſpoſition of Law, which makes Intereſt due only ex Pi, 
vel Lege, it ought not to be extended to the Purchaſer of a Liferent ; wid 
hath not, as the Price of Land, a perpetual Cauſe yielding Profit to compathi 
the Payment of Annualrents, but may ceaſe the next Moment after the dt 
by the Death of the Liferenter. 2. Tho Obligements granted for the Pur 
of Lands, without Mention of Annualrents, are found to bear Annualent: 
Let where Annualrents are declared to commence from a determined Period, iſ 
the Annualrents after the Sale, till that Term, are preſumed to be tranſi 
and remitted. Ee quid tam congruum Fidei bumane, quam ea, que int 


* * * 
* 


Annualrent after, and not before the Term, was, becauſe the Purchaſe could 


not be evicted after the procuring of Ratifications from the only Perſons hang 
Intereſt to quarrel the Sale. But it being uncertain, if, or when Eviction miglt oc. 
cur before that Term of Payment, therfeore Annualrent in the ſaid Interval was 


left unmentioned, to be determined by Law, according to Emergencies: Whic 


* 


in the Caſe of Eviction or Diſtreſs, would ſtop the Courſe of Intereſt, and 10 | 


ſuch Thing happening, would make the ordinary Intereſt to be due. 


Triplyed for the Purſuer. Annualrent before the Term of Payment not bit | 
expreſly excluded, is due by the Proviſion of Law. The Reaſon for mention I 
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The Lords repelled the Defences: And found that the Bond bore Iaterſt 


from the Granter's Entry to the Poſſeſſion of the Land. Bur thereafter, 74 
29, 170%. Inter eoſdem, It was found relevant to affoilzie the Deſender from ; 
Annualrents preceeding the Term of Payment of the Bond, that it was 4m 
et traitatum at the granting thereof, that it ſhould only bearAnnualrent after "i 
ſaid Term, to be proved by the Oaths of the Writer and inſtrumentary WIr 


neſſes. 
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cor was called for her Intereſt, referred the Debt to the Suſpender's Oath, 
Wo deponed, that at the Time of the Arreſtment he was only owing to the 
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Arreſter; he could be no further liable, the Matter being Res judicata G. 
. So the Defender in a Forthcoming, who had deponed at an Arreſter's 


* 
7 


pender's Oath, could not prejudice the Creditor in the Bond, who was only 
ee for her Intereſt to object againſt the Arreſter's Debt, and was not obliged 


orniſh him with Inſtructions that David Hardie was her Debtor. The 


fe 


WP robation to inſtepct his Debr but the Debror's Oath, who had deponed 


14 4 ; | . | #85 n 
nd thereſore was not obliged to ſwear over again. 
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William Trent of Pitcullo, 


N a Competition of the Creditors of the Laird of Forret; the Children of 
the deceaſt William Trent of Pitcallo having founded on an, A ſſignation 


Wiſhed in their Perſon by Confirmation before the Coinmiſſar of St. Andrews : 
Poe, it bears them who are Pupils to be ſurrogated in the confirmed Teſta- 
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naads all Sums he was owing to the Charger's Cedent, and having in a 
coming before the Baillies of Edinburgh, where the Cedent the Arreſter's 
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0 Eodem Die. Alexander Aliſon Writer to the Signet, againſt the Children of 5 


Wanted by the common Debtor of his Lady's Fictur to their Father, eſta- 
der Aliſon objected, That no Reſpect could he had to their Title, be- 


o the Procurator-Fiſcal, without being authoriz'd by Tutors for that 
e which is contraty to the Act 26. Parl. 1690. And quod Jure probis 
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Anſwered, Tis Jus tertii to Mr. Aliſon to make ſuch. an Objection; th 
Act of Parliament being chiefly deſigned to prevent Vexation. occaſioned to 
the Lieges by Charges of Horning at the Fiſcal's Inſtance. And here the Piſa 
was not decerned after a Charge given to the neareſt of Kin: But only the 
Com miſſar continues the old Sue of Confirmation, Decerning the Fiſcal 10 % 
Behoof of the Children. Now ſeing theſe are actually confirmed, what doth i Wi! 
matter whether they are ſaid to be ſurrogated to the Fiſcal or not? Yea, ty 
Commiſſars of Edinburgh always uſed that old Stile, except within theſe Ty, 
or Three Years, and it's ſtill uſed in all inferior Commſſſariots. 2 It is og; 
competent to any Perſon to alledge againſt a Pupil the Want of Tutors, except 
in a Proceſs only: For in other Things poteſt Conditionem ſuam meliorem facer, 
without the Authority of Tutors. Nor again, do's the Act of Parliamen 
require preciſely Tutors and Curators to concur in the Confirmation; but on! 
enumerates the Perſons who may be confirmed, excluding others. 
RNeplyed. Tis a neceſſary Security for all Parties having Intereſt, that 
Confirmation intrinſically null be not ſuſtained. So that is is not Jus terj 
but excluſruum Juris agentis, And inferior Commiſſars ſhould © nor be jr. 
courag d to continue this informal Method after the Commiſſars of Edinburg 
have laid it aſide: For Conſuetudo non uſque adeo ſui valitura Momento at ut 
Rationem vincat aut Legem. e eee | 


The Lords repelled the Nullity, and ſuſtained the Childrens Title. 


,* 


July 24, 1707. The Town of Brechin, againſt the Earl of Panmure and ih 
Lord Grange. Ir 8 f . ä 
Ving James VI. in Anno 1583 granted a Commiſſion” of Juſticiary unde 
N the Quarter Seal to the Baillies of Brechin, with a Power to uplift Fing 
to continue during Pleaſure till recalled : And ſome few Years thereafter gat 
the Offices of Conſtabulary and Juſticiary within the ſaid Burgh and its Liber 
ties to David Earl of Crawford, by whoſe Son it was reſigned in Favours d 
the Earl of Marr; who obtained a Charter under the Great Seal upon the 
20 May 1613, and thereafter conveyed it to the Earl of Panmure's Predeceſſors. 
- Upon the 18 and 13 Days of January and February 1637 a tripartite Contract 
Was entred into betwixt Patrick Maul of Panmare, the Biſhop, and the Magi 
ſtrates of Brechin; whereby (for ſopiting and removing all Controverſicand 
Difference that uſed to be betwixt the Depute-juſticiary and the Town, anent 
the ſuriſdiction in Matters of Riot and Blood, to which both pretended Right) 
it was agreed, That Three Baillies ſhould be choſen yearly, one by the Biſhoy, 
another by Panmure, and the third by the Town Council out of a Leet of Sit 
to be made by the ſaid Council, and Panmure conſented to grant a Deputation 
yearly to the Baillie to be named by him of the Offices of Jufticiary and Cot 
ſtabulary within the City and Liberties thereof, Again, by an Act ofthe 
Town Council Anno 1636, (where Paumure's Juſticiary-depute was preſent 
and conſenting) it was ordained that the Eines of the Court of Tuſticiary 
| ſhould, as long as Panmure had the naming of one of their Baillies to be his 
Donſtable-depute, belong to the Town, to be intrometted with by tber 
Treaſurer for the Time. After their Treaſurer had been in immemorial Pol 
ſeſſion of uplifting theſe Fines, the Conſtable at length claim'd them: Upon Wl 
which there aroſe a legal Competition for them betwixt the Town and the 
Lord Grange, who has now a Gift of the Office of Conſtabulary and Juſticiaꝗ W 
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in Place of the Earl of Panmure. Oe TOE | 
| Alledged for the Town, That they had preſcribed a Right to theſe Fines by 
Fourty Years Poſſeſſion, conform to the Town Council AR 1636: And Jurif 
_ dition preſcribes by long Poſſeſſion upon any colourable Title, which the 40 
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La of Council certainly is, being fortified by the ſolemn Contract betwixt 
ie Conſtable's Predeceſſors and the Magiſtrates of Brechin, which acknow- 
dges that the Town had a Pretenſion to the Juriſdiction of Juſticiary within 
elf, and annexes the ſame rothe*Fown, leaving to the Conſtable the annu- 
Nomination only of the Bees be jnveſted with the Power of Juſticiary- 
epute. fe) 


WF {1 rered for the Lord Grieb, The ſaid private Act of the Town, to which 
WP, mure was not conſenting, cannot be a Ground of Preſcription, to carry 
ay from him the natural Perquiſites and Fines of his Court, to which he has 
clear a Right by the Charter and Documents abovementioned. For the 

W own's pretended Poſſeſſion of the Fines, was meerly precarious, depending 
pon the Conſtable and his Predeceſſor's Goodneſs, and the uplifting thereof, 
The Lords found the Act of the Town · Council of Brechin in the Year 1636, 
ogot be a Title of Preſcription, to ſeparate the Benefit of the Fines impoſed 
the Juſticiary-depute, from the Juriſdiction, and apply, the ſame to the 
on. | ROS 
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| Jodem Die. John Rule Son to John Rule Apothecary in Drumfreis, againſt 
e Children and Repreſentatives of John Reid Merchant there, 
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HE deceaſt John Rale Apothecary in Dramſreis, having, by his Bond 
£1 dated a little before his Death, narrating, That John Corbet, John 
orsbie, 2 John Reid, had, at his Deſire, accepted the Overſight of his Inter- 
, and Children, during their Minority, which would require Trouble and Ex. 
ces, obliged himſelf to pay Six hundred Merks equally among them betwixt and 
Whitſunday thereafter ; with Annualrent and a Penalty; And John Reid having 
ed after he had overſeen the Interment of the Granter of the Bond, and the 
em of Payment was glapſed:; : Jelln Rule Son to the Granter raiſed a Pro- 
WE againſt the Repreſentatives of Mr. Reid, for declaring the Bond null as to 
Ws Part, in Refpe& it was granted ob Cauſam que non eſt ſecuta; John Reid 
eig died without being at any Trouble or Expence in overſeeing the De- 
gnt'sChildren, which had been the main Conſideration for giving of the Bond; 
Nec the going to his Burial was a common neighbourly Duty and Work 1 
Wumanity. So that the Defenders could no more have Benefit by the ſaid 
ad, than if it had been granted to him for being Advocate or Agent, or Fac- 
to the Granter's Children, and he had died without performing any Office 
chat Nature. As a Prentice-fee cannot be demanded when the Maſter dies 
Wore the Apprentice get any Iaſtructioo ea. 
Ainſmered for the Defender. The Bond is a ſimple Obligement, notwithſtan- EB 
Wing the Narrative, which is neither Quality nor Condition thereof. For tho? A 
Wat was the Motive, it was to make no Stop to the Payment: And de Fadtg =_ 
Reid ſurvived the Term of Payment. Nor is the Caſe of a Bond for 
Wentice-fee to the Purpoſe: And as to a Bond granted to an Advocate for his 
ice, the Sum therein would be due, tho? the Granter ſhould have no Bu- 
Pes, aud never imploy the Advocate. © «© 
W Replied for the Purſyer. Whatever might have been pretended, if the Mo- 
14 had been actually bona Fide uplifted and ſpent: It cannot be demanded now 


V1 wy, is yet in the Debtor's Hand; and the Caule of the Bond never per- 
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de Lords affoilzied the Defenders, and found tlie Bond good in their Fa. 
urs; In Regard' their Father had ſurvived the Term of Payment, and had 


ben Mr, Rale's Interment, and had accepted the Curatory of his Chils = 
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July 25, 1707. James Corbet Merchant in Glaſgow, againſt Mr. William 
Cochran of Kilmaronnock. 5 7012 


T7 1lmaronnock and James Corbet, and other Ten, being equal Sharers in z 
Ship called, The Hopewell, and its Cargo to and from Guinea, Kil,, Wl 
ronnocſ granted Bond the 29 of October 1701, to James Corbet, in theſe Terms, Wl 
That where James Corbet has diſponed to me his Twelfth Part, I oblige my elf t 
pay to him therefore the Sum of Three hundred Pound Sterling, at Candlemy 
next, with Annualrent from the Term of Payment, with this expreſs Proviſy 
That the Ship arrive ſafe in Scotland or England, and otherwiſe he ſhould be fry. 


And becauſe James Corbet did at the ſame Time infure to Rilmaronnocſ thy 5 


ſaid Share bought by him at Ten per Cent. he gave a ſepatate Obligement u 
Mr. Corbet of the fame Date for Thirty Pound Sterling, as the Præmium of 
ſurance. The Ship and Cargo came ſafe to Guinea, where Negroes ver! 


bought and taken in, and failed thence to America, where Ship and all wy 4 


Share to the Defender. Beſides, the Price and Produce of the Ship and cu 


therefore he muſt be ſatisfied with it when diſadvantageous. For by his Age 1 


ſold by the Super- cargo: The Produce whereof being returned to Loni 
Kilmaronnock received his own Twelfth Share. James Corbet purſued Riu 
ronnoch for the Three hundred and thirty Pound Sterling contained in H 
Bond, who alledged Abſolviture as to the Three hundred Pound, becauſe h) 
ſame was conditional, and conceived with an Irritancy, which is incurred; 3 
the Ship's never returning to Scotland or England. 7” ek * 
Alleaged for the Purſuer. The Irritancy could not be underſtood incur 
becauſe the Ship and Goods were fold in America by the Super-cargo, wil 
whoſe Actions the Purſuer was not anſwerable, after he had diſponed tw 


go returned to England, which was equivalent. And the Defender haig | , 
homologated the Sale as to one Twelfth Part, he could not reprobate the fin 


2 as to the Share purchaſed from the Purſuer. For had the Price anſwered hi | ; 


Expectation, he had uplifted that Part alſo: And quem ſequitur Commun 
&c. 2. The Purſuer was no otherways liable for the Return of the Sin 
than as an Inſurer: And Inſurers are not liable for the Deeds of Super- as 
but only for the Accidents of Hoſtility or Piracy, or Streſs of Weather, or tir 
or the hike... V . ä 
Anſwered for the Defender. The plain Words of his conditional Oblig emen 
- whereby he ſecured himſelf, cannot be ſupplyed by pretended Equivalent 
The Loſs by the undervalued Sale in the Weſt Indies, did not happen throuſ * 
any Fault of the Super- cargo, but through the Inſufficiency of the Ship. Tx 
Defender's receiving his own. Twelfth Proportion of the Price was moſt i 
ſonable and warrantable, ſeing he had no Recourſe for it in Caſe of his Reſuſi 
For a Creditor, to whom a Debt is partly due proprio Nomine, partly a 1 
ſigny, having abſolute Warrandice, may take what he can get of his own pol 
per Debt, without being excluded from Recourſe upon his Author's Warr 
dice. Nor doth it follow, that becauſe the Defender would have had Riz" 
to the Product of the Share bought, had the ſame been ever ſo profitable, ta 


ment he had Right to the whole Profit, whereas the Purſuer's Right to the iq 
Was limited to the Event of the Ship and Cargo's arrival to Scotland or EH 
land. 2. If there had been any Inſurance in this Caſe, as there is none, "a 
muſt have comprehended all imaginable Events or Damage ariſing by the "i 
ſufficiency of the Ship, or the Infidelity of the Maſters, or Arrettments, . 
which are uſually comprehended in Policies of Inſurance. Again, albeit 1988 
Writ had carried the Form of an Inſurance, and that were leſs comprehcnb" 
as it is, yet what hindred Kz/maronnock-to add thereto (as he hath done for ln 
Security) a ſpecial Proviſion beyond the common Form? 3. As no * 
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4 ing Pars Contractus, and given in Contemplation of the Ship's returning, and 
WM Cimmo's being delivered at the reſpective Ports, which hath faile c. 

= Rephed for the Purſuer. That he knew nothing of the Ship's Inſufficiency, 
und he ſold her talis qualis. Again, if through Inſufficiency the had periſhed 
Wn the Voyage, the Bond had not then indeed been purified ; But Inſufficiency 
in 2 Harbour, is capable of Refitment. DE PE . 9 

= Thc Lords found, That the Ship and Cargo being ſold in America, and the 
rice thereof returned, the Condition of the Bond is not purified : And there- 
ore aſſoilzied from the Three hundred Pound Sterling, but decerned for the 


Scheuchan. 


na Cauſe at the Inſtance of M*dows! of Logan, againſt Agnew of Scheu- 
chan, the Lords upon the 12 of June laſt, having found that Logan had 


ie the | Debtor proponed Compenſation, upon this Ground, That Logan was 
BDcbtor to him, as repreſenting Patrick M*dowal ot Logan his Father, in the 
roportionable Relief of a Debt paid upon Diſtreſs by Scheuchan, for whic 
ee ſaid Patrick M*dowal was bound conjunctly and ſeverally with him; A 


T prove by Logan's Oath, That he repreſents his Father. 


Aliedged for Logan. That the Compenſation was not liquid, the compenſing 
Hebt not being conſtituted againſt him as repreſenting his Father, by a Decree 


Interior to the Alledgeance of Compenſation, in which it would be competent 


to Logan to make his Defences. So Compenſation upon a Bargain of Victual 


= Wffcred to be liquidated by the Purſuer's Oath, was repelled for the like Reaſon; 


13 5 
” 


December 1, 1626, Lady Ballegerno againſt the Laird of Lawrifoun. 


e, quantum ; And Compenſation opponed to an Heir who is una Perſona cunt 
efuncto, is inter coſdem. Cotnpenſation operates ipſo Jure retro, if pro- 


oacd before Extract of the Decreet upon the Debt to be compenſed, tho? there 


e no Decreet for the compenſing Debt: For, if the other Party have any Ob- 
a ions againſt it, he may preſently propone them; February 14, 1633, Keith 
ontra Heriot, March 16, 1639, Forſjth contra Coupland, But the imaginary 
ET ollibility of having Obje&ions againſt the compenſing Debt, cannot ſtop the 


cal Effed thereof. As to the Deciſion cited for Logan, it doth not meet: For 
bere the compenſing Subject being Viaual, and not Mony, and fo alterius 
WC-neris, did not compenſe retro from the Time of the Concourſe to ſtop the 


| 5 T ONE 
he Lords ſuſtained Scheucban's Compenſation, he proving 
by Vath, That he is Heir ſerved and retoured to his Father. 


7 
17 the Charger 's 


names Steidman Skipper in Grangepans. 


Linlichgow about ſeven Years ; He afligned his Claim of Aliment to Mr. James 
Bb 2 Steidmay 


F 


Ciſholm,who had married the Cedent's other Siſter. Mr. C(hiſbolm purſued Fames 
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an be ſuſtained on the firſt Bond the ſecond muſt fall in Conſequence, as be- i 


Joly 31, 1707. Robert Mdowal of Logan, againſt Andrew Agnew of - 
| ; Right to uplift Two thouſand tive hundred Merks contained in Scheuchan's Bond © 


Kered iaſtantly to prove Payment to the Creditor by his Diſcharge, and to 


1 Anſwered for Scheuchan. To liquidate a Debt, is only to make appear quid, 


ovember 18, 1707. Mr. James Chiſholm Chirurgion in Edinburgh, 4gainſ# 


7 Obn Bairdie having taken home to his Houſe his Siſter's Son, when James © 8 
IJ eidman the Child's Father was abroad on a Voyage, and educated him at 


* w — = _ _ Wa” = 8 m— 
- 
* ** — war wh — — 
3 F 


[1 
ö 
- 
j 
| 
C 
! 
Mo : 1 
Ys 
* 7 
18 
51 40 
mn 
= 
Thi] 
, £ 
* 
0 "= 
—_— 
1 
T9 
-% * 
1 * 
ba 
8 1. 
2 1 # 
+38 
4 17 
7 "Fg 
VERN 
bo "4 
-B 1 
1 1 75 
J 5 
2 y Y 1 
Oo 8 
- : 5 
-B 4 
3 
1 
3 
#% 
a \ 
N GE! 
4 4 vj 
by 
74 
1 
1 
PF) 
= 
* 5 
1 
. i 
16 
I 


x wh 
1 
1 
Tl 
1 
4 $1 

* 
* 
11 
1 


2 


1 = . ON 
* Pe # * > 
-- * * : * - - "oy . * * - 4 Lad af 
F 2 i - : - Re * — 8 
22 CI x = L 5 . — — 
3 AC weed ae ̃ ͤ . VN ä Se IS Ern FF c c xr or PEE 
Er aaf JJ ˙iwõ: —: . ].. ]⁰—%Ü m U. 


— 


— 


1906 - 4 Journal of the Seſſion; contains 


Steidman for the ſeven Years Aliment of his Son, upon the Grounds follow. 
ing. 1. Donation in the. Caſe cannot be preſumed for Want of a preyig,, 
Packion: Becauſe, the Pupil could net contract; And no Paction could he 
made with the Father, who was abroad when the Child was brought to hi, 
' Uncle's' Houſe. So that this is the ſimple Caſe of a P upil having Means gf 
his own, intertained by a Perſon that was not oblig'd to do it, 2. Tho 


ſhould be conſidered as the alimenting of one that is Major without PaQi,, 


the Father being Major; Yet even in that View the Defender muſt be liable 
in Aliment for his Son Actione Negotiorum Geſtoram, And as when a Man 
acts profitably for an abſent Tutor, he is preſumed to do the Buſineſs of th, 
Tutor, except in ſo far as the Pupil's Fortune is inriched thereby, L. 6. p, 
I. 37. F. de Negor. Geſt. Voet. in his Commentary upon the ſaid Tizle y 
10. So this is a Matter betwixt a Man and his Brother in Law, whoſe New, 
| tinm in his Abſence being maxime utiliter geſtum by taking Care of his $y 


he ought to pay for it: Eſpecially conſidering, That by the univerſal Cy, 
ſtom of Europe, ne unus locupletetur cum alterius Damno, Repetition is alloy. 
ed in Caſes where the Civil Law denies it: As when the Perſon abſent af 
His Return prohibited his Friend to proſecute Negotium inceptum, which kN 
did notwithſtanding perfect to Advantage, Cc. Voet. ibid. N. 11, 12, 1, 
3. The Matter is put beyond Controverſie by Deciſions, Januar) 1663, $8 
ling contra Laird of Ottar obſerved by Preſident Gilmore, and July 7, 16; 
Wilkie contra Moriſon, obſerved by my Lord Stair, Jul) 3, 1701, Tait c 
tra Trotter. 4. Suppoſe the Father had been at Home, and ſent his Son 9 
Mr. Bairdie to be ſchooPd and educated, and he had complyed with the E 


ther's Mandate, Aliment would have been done by the Father: Becauſe, tl 
Mandant is bound to make up what is expended in Execution of his Mandzt 
that Officium be not damnoſum. Again, In dubio, Animo repetenat aluiſſe qi 
præſumitur, Colerus de Alimentis, Lib. 3. Cap. 5. N. 33, 34. And 'h 1 
common Saying, That Error et Stultitia potius præſumitur, quam Donatio. 

Anſwered for Mr. Steidman. Where'a Perſon capable by himſelf or anoth: 
to bargain for his Intertainment, is alimented by a near Relation who init 
ed him to his Houſe, as in this Caſe, the Aliment is underſtood to be fur 


"  niſld donandi Animo. And tho the abſent Father could make no Agreement 


for the Child, the Mother might have done it as Prepoſita in her Husband' 
Abſence to the Negotium of alimenting the Family. 2. Tis not enough to 
ſay, That Negotiam was utiliter geſtum for James Steidman: For the Queſts 
on is, Whether geſtum erat Animo donandi, or with.a Deſign of Repetition 
3. The cited Deciſions are not applicable to this Caſe : For theſe of S:irliv 
contra L. of Ottar, and Wilkie contra Moriſon, concern only Mothers put 
ſuing for Aliment given to their Children more out of Neceſſity, than 4%. 


mo donandi, againſt their Father's Repreſentatives; Whereas here no Nec 


ſity gave Riſe to the Aliment, but the Alimenter's free Deſire to have l 
Nephew in his own Family. The Practick betwixt Tait and Trotter, wilt 
Trotter being ſent in his Infancy by his Father to be kept and nurs'd in J 

Houſe at Homdoun, and continued there a Matter of thirteen Years without 

any PaQtion, Aliment was found due for all that Time, tho Tait's Wiſe was 
aà near Relation, vaſtly differs from the Caſe in Hand: For Tait's Relation 19 

- Trotter was but very remote, and Trotter ſent his Child out of Ed:»bur2) i 

. FTait's Houſe for his Health and the Country Air; Whereas Bairdie was iis 
_ Child's Uncle, and the Child came from his, Mother's Houſe where be 
breathed as freſh Air as at Lintithgow, 4. Nothing in this Affair looks hke 
a Mandate, tho Mr. Steidman when preſent allowed his Son to continue il 

his Uncle's Family, which was only an acquieſeing to Mr. Bairdie's Deſire © 
keeping his Nephew : And Mandatum is à Contract whereby Vegoti um S0 

cipienti gratis gerendum committitur. Beſides, the alimenting of Mr. Se ; 
s r n ieee 
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is Head, when the Charge of Intertaining the Child in his own Family 
Gould have been inconſiderable and inſenſible, was no Favour to Mr. Sreid- 
1, but a great Loſs. 5. Mr. Bairaie a conſiderable Time after the Child 
as returned Home, finding himſelf in great Straits, wrote earneſtly to Mr. 
edman for the Loan of Twelve Pounds Scots, without mentioning any Claim 
t Debt he had againſt him. And thereafter Bairdie granted a Ticket to 


hirty fix Pounds Scots, which he obliged him to pay to him upon Demand. 
BA liment a Debt upon him. | „ 

= Repled for Chiſholm. 1. The Mother as being veſtita Viro could not oblige 
er ſelf for her Son's Aliment : And it cannot be pretended that ſhe was 
Pr poſits haic particulari Negotio. 2. The Defender miſtakes in Point of 
aw, when he argues that Aliment cannot be ſought Actione Mandati; Be- 
auſe, a Mandate is a gratuitous Office: For it's only gratuitous as to the 
andatar's perſonal Service, and not as to Expences laid out by him in exe- 


Parties, which is but collateral. 4. As to the Ground of Preſumption from 
BB -6rdie's Letter and Ticket, the Queſtion is, If Aliment was originally due, 
nd not if ex po? Facto, it was diſcharg'd or accounted for: Nor is Bairdie's 


ea bebt being no Diſcharge. 


The Lords found James Steidman liable in an Aliment for his Son to 0 53 
BB -irdic, and remitted to the Lord Ordinary to modifie the ſame. | 


Abbey of Holyroodhouſe: 


WR ſerved and retoured to Margaret Hunter, againſt William Miller, for re- 


1 2 | LL 
che Defender by Agnes and Margaret Nincaids, upon this Ground; That 
1 


% Horner the Kyncatds Author was denuded in Favours of the ſaid Margaret 


nter, before he diſponed to them: The Purſuer offered to prove by the 
eetender's Oath, That theſe Writs and Evidents denuding Horner in Favours 
„f Harter were in his own Cuſtody. „ . : 
-  4edged for the Defender. 1. The Purſuer can never get her Right to tlie 
„ Preſaid Tenement declared, and attain Poſſeſſion, altho the Defender ſhould 


5 We holden as confeſt, for not deponing upon his having the Purſuer's Evie 


0 Pcnts : For feudal Titles are not made up by holding Havers as confeſt, 


ut by proving the Tenor; And the only Deſign of craving the Defenders 
ut 


/45 WWi<pone in the common Form. Yet, 2. The Defender is content to declare 
o elemnl)y as in the Preſence of GOD, and as he ſhall anſwer to GOD at the great 
q, That he ſhall declare the Truth. Which Formula materially includes all 

Nat eis intended by an Oath, and the like was taken for an Oath from 
he , David Falconer, a Perſon of the Defenders Principles, in the Competition of 


4 . il require no more from the Defender : Seing to require Oaths from Per- 
c14- ens of his Perſwaſion; would expoſe their whole Subſtance as a Prey to un- 
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„%s Son with a view of Repetition, and heaping à conſiderable Debt upon 


eidman, bearing, That he was reſting to him, after Compts cleared in his Book, 


hence it follows, That Mr. Bairdie never reckoned Mr. Steidman's Son's 


i 4 uting the Mandate. 3. As there is no Place for a Preſumption of Donation 
om the Want of Paction: So. there is as little from the Relation of the 


ng forbearing to ſeek Payment of the Aliment of any Import ; The Delay 1 


November 195 170%. Barbara Hodge contra William Miller Gardiner at the - 


N the Reduction and Improbation at the Inſtance of Barbara Hodge 48 Heir 5 
acing a Diſpoſition of a Tenement at the Weſt Port of Edinburgh, granted 


al ath, is, Becauſe the Purſuer knows that he being a Quaker will ſcruple to 


hy he Creditors of Halkertoun, Again, Quakers in Exgland, Holland, and elſe 
1. 2 here, being indulged for the Preſervation of their Property to give a De- 
„ tation in the Terms aforefaid in Stead of an Oath, It is hoped the Lords 
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| | Eodem Die. Sir Alexander Cuming of Culter, contra Sir. Andrew Kenoed)-i 


198 ÞA Journal of the Seſſion; containing 


chriſtian. People, who might calumniouſly refer Things to their Oaths, and 
take Advantage of their refuſing to depone. Bog: 
Replhed for the Purſuer. 1. By the Defender's being holden as confeg 
upon the foreſaid Alledgeance, it would be preſumed in Law, That the Pu. 
ſuer hath undoubted Right to the foreſaid Tenement in Queſtion, and thy 
the Defender hath no Right, and conſequently ought to cede Poſſeſſion. „ 
The Defender's Offer ro ſubſcribe a Declaration in the Terms of the fore, i 
Formula, cannot be admitted in Place of a folemn Oath, without overturn Wl 
the known Principles of Law and Form: Becauſe a Party deponing my; Wl 
with Hand lifted up, and Head uncovered, (in Token of that Adoration j. 
pays to GOD ) repeat theſe Words, By GOD himſelf, and as I ſball arm 
10 GOD, I ſhall declare the Trath. As to the Pretence that the Defender ad 
all his Party might be ruined if holden as conteſt for not deponing, by coç 
tous Perſons commencing groundleſs Actions againſt them, and referring: 
relevant Point to their Oath, being ſure that they will not ſwear : This 
abundantly confuted by the Experience of many Ages; No Complaints having F- 
ever been heard of covetous Perſons ſo making a Prey of Quakers, &c. 1 
beit it bath been the conſtant and inviolable Practice of this Nation to H 
all Perſons, without Exception, as confeſs'd, who refuſe to depone in ou 
mon Form; And if any Folks of that Kidney ſuſtain Loſs thereby, they u 
themſelves to blame. On the other Hand, if Declarations, however ſolemn, 
ſuſtained in Place of Oaths, not only Quakers, Anabaptiſts, &. But wi 
Perſon pretending Tenderneſs of Conſcience, and that he thinks it unlawi 
to ſwear, may plead the ſame Exemption : And 'tis loudly talked, Ia 
theſe great Pretenders to Strictneſs, are not always juſt in their Deal 
Again, nothing ſeems more unreaſonable than to deprive innocent Pera 
of their Mean of Probation through the Fault of Quakers, & c. And ſnl 
even an Oath proves often a ſlender Bond upon the Conſcience, what can 
expected from bare Declarations ? Whatever may be the Guſtom of cM. 
Nations, we have no Law or Cuſtom exempting any Perſon from depo 
upon a relevant Alledgeance referr'd to Oath: Nor can ſuch an extravagant. 
dulgence be granted without an AR of Parliament. Teſtibus enim, non 15 E\ 
Niis credendum eſt, 18 ſo far true, That a Witneſs's extrajudicial Huth, 1 Y 
tho ſubſcribed by him, is not regarded; And one would think that a Peta 
Declaration ſhould far leis be received in Lieu of his Oath. Is it not une 
to allow a Quaker to refer a Point to the Purſuer's Oath, and to oblige th 
Purſuer to take the other's Word of Honour or Declaration, tho amount 
to no more, in the Opinion of the Quaker himſelf, than to an Afeveratio, 
which ſome, inclining to defraud their Neighbour, may be tempted to mah 
who would ſcruple to perjure themſelves. In Fine, the Barons and Officers 
the Army may more reaſonably plead to have their Word of Honour tabu 
for an Oath, which they may be ſuppoſed to regard as much, as Quik 
)))) v 
I.be Lords remitted to the Ordinary upon the Witneſſes, to take the Quake" 
Oath in the Terms of the foreſaid Formula offered by him. E 


i 


1 


3 
vis 


IN the Reduction and Declarator at the Inſtance of Sir Alexander Co 
1 againſt Sir Andrew Kennedy, for reducing Sir Andrew's Liferent Right to 1 
the Office of Conſervator of the Scots Privileges in the United Provinces, ufo 
this Ground; That he had neglected his Duty at the Staple Port, and om 
ted to put the Laws in Execution againſt Tranſgreſſors of the Sahle, and 
been guilty of other Malverſations: The Defender founded on 3 e 
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eeceeding that Time. In Reſpect the ſaid Indemnity Pardons; Remits, 


eerſations in publick Truſts, with all other Crimes, Delinquencies or Tranſ- 
greſſions incurr'd by Word, Writ, or any other Act, either of Omiſſi- 
oa or Commiſſion preceeding the Date, which directly or indirectly are, or 


Scotland; And that in fo far as the ſame may inter any Pain or Puniſh- 
ment, either in their Lives, Fortunes, Eſtates, Fame or Reputation. 
Aledged for Sir Alexander Cuming. The Queen's Indemnity cannot ex- 
aner Sir Andrew as to preceeding Malverſations. Becauſe, 1. Sir Andrew 
. proſecuted and complained on before the Indemnity : And a Perſon 


os. Dalton 245. and Jalius Clarus gives an Inſtance of one who was exe- 


at Tempore Impetrationi erat in Carcere detentus. 2. Sir Andrew Continued 


oc innocent after the Indemnity, but re. acted the Malverſations complain- 


of; and the Breaker of the Peace after Pardon, forfeits the ſame, and 


ee Proſecution may be criminal by inferring Pain or Puniſhment : Prodeſt 
in hajuſmodi Principis Indulgentia Reo, quoad Pænam corporalem avertendam, 
g etiam quoad Pe nam et intereſſe ; Perez. in Codic. 4. The Indemnity con- 
rns only the Contravention of any Law or Cuſtom of Scotland, whereby 


WT reatics, the Law of Nations, and a particular Contract in Favours of the 
Royal Burrows and the Nation, which Sir Andrew is charg'd with: Nor 


bich are penal: As it would not hinder the Deprivation of a Meſſenger 


ot reſtore Perſons to their forfeited Offices. 
WE artics would be prejudiced, or to Simony, which is regulated by a Superior 


W Veprivation of an Office. 2. *Tis Irivolous and a metaphyſical Stretch to 
pretend, That Malverſations which may deprive a Perſon of his Office and 


5 | demnity ; as if forſooth the taking a Man's Bread from him, and his good 
— e 


for any Malverſations preceeding the 16 Day of March 1703, which was the 
Date of the Act of Indemnit y. MITT 
1 i November 


N 2 


# : 


_ Deciſions of 192 Tards of Seffion, dc. 1707. 199 
0 6 Jemnity dated 16 March 1703, to excnlpats him from any Malverſations | 


and Acquits all Her Majeſty's Subjects of all Breaches or Abuſes of, or Mal- 


may import the Contravention of any Law, Cuſtom or Conſticution of 


ttainted of Felony is not underſtood to be pardoned, without a ſpecial 
BT uſe remitting the Proſecution and Atrainder, Cromp. 115. N. 1. Lamb. 


tied 1558, albeit obtinnerar Literas Impunitatis a Principe, which bore not 


| Way be hang'd notwithſtanding : Crom. ibid. Dalt. 247, 3. The civil Pro- 
BEcution of Deprivation falls not under the Indemnity, but only in fo far as 


e Sovereign only is prejudiced, and not the Contravention of foreign 


n it be imagined, That Her Majeſty intended to anſwer the Complaints of 
reign States, with an Indemnity to the Perſon that injured them. 5. The 
Bndemnity could only take away involuntary Tranſgreſſions in Office: 
WV hereas Sir Azdrew's Malverſations were voluntary and deliberate Lucrs 
ciendi Gratia. Nor can Indemnities alter or change the Nature of a Perſon, 
as to make a Man that has often betrayed his Truſt, fit to be truſted 
ain; more than it would render one convict of habitual Perjury a habile 
BS itncſs. 6. An Indemnity doth not reſtore againſt legal or implyed Irri- 
ancies, which in the Conſtruction of Law are the ſame ; can not be extend- 
Wed to Recognition, Eſcheat or the double Avail of Marriage, or the like, 


Wotoriouſly malverſing, or continue a Miniſter guilty of Simony, or ſupport 
Marriage diſſolv'd by Adultery. Beſides, tho an Indemnity pardons, it doth 


Anſwered for Sir Andrew. There is no Paricy betwixt extending the Indemnity 
co legal Trritancies and feudal Delinquencies, whereby the Intereſt. of private 


authority; And the extending it to exculpate from Malverſations inferring 


5 | Property, and alſo reach his Reputation, fall not under the Verge of the In- 
lame, that is dear to an honeſt Man as his Life, were no Pain or Puniſh- 


The Lords ſuſtained the Defence founded on the Indemnity; to exculpate 
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EL toi renters er 
November 21, //. Gavin Waddell Fortioner of 


niſter and Schoolmaſter of the Place. For making up the Tenor, the Dy 
$04 honeſt Witneſſes deponed, That they ſaw the Contract about Thirty egy 


her, but did not mind the whole Contents thereof, being in Re antiqua. 
Alledged for the Purſuer. No Reſpect can be had to James WaddePs Dec 


of his Name, being incapable to write more: And the Lady Parkhead i 


tution is no ſufficient Adminicle, being founded only upon an Extract of th 


WMaddel's Death, which was no better than a Copy: Now the exaReſt Copy 
And even notorial Doubles, have been rejected as Adminicles for proving dt 
Ienors; Dirlioun Deciſ. 77. Nor can Regard: be had to the Alledgeand 
ol long Poſſeſſion: Becauſe, Janet's Poſſeſſion was only by Virtue of he 
L.iferent, after whoſe Deceaſe James Waddel the Purſuer's Predeceſſor, and 


1 Auſmered for the Defenders, 1. The Declaration, without Reſpect to tit 
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IN the Reduction and Improbation at the Tnftance: 


1 Heir to James MWaddel, againſt Berhia Maddel and: John Gilhaigie he 
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Husband, for reducing an Appriſing of fome Tenements and Acres of Lan 


in.Bothwel belonging to the ſaid James Maddel, led by Janet Hamiltbn Bethig, 
Mother, upon a Decreet of Conſtitution obtained againſt him;asrepreſenting 
Alexander Waddel his Father, for Implement of the Proviſions in her Contra 


| of Marriage with Alexander 3 the Purſuer crav?d Certification againſt th 
Contract in ReſpeQ it was not produced. The Defenders to ſtop Certification 


. 


repeated incidenter a proving of the Tenor, condeſcending upon this Cay 
Amiſſionis,, that James Waddel' the Purſuer's Predeceſſor had wrongoully h 
MWays and Means abſtracted the Contract; as appear'd by a Declaration yg, 
der Fames's Hand. emitted tor the Exoneration of his Conſcience: before the M 


 creets of Conſtitution and Appryſing, by Virtue whereof. the Defenders hy 
been Thirty Years in Poſſeſſion, were produced; And in Fortification T0 


Years ago, ſubſcribed by Janet Hamilton, and by James Hamilt on of Boigs k 
Brother as a Witneſs, and remembred of a Liferent- proviſion therein made i 


ration, becauſe it was reduced as being granted on Death-bed. Beſides, 
is ſuſpected to be falſe, for that the Subſcriber writes his Name 4d longu 
Who A. few Days before had ſubſcrib?d | other | P apers by the initial Letten 


whom by the Declaration, he ſays, he delivered the Contract, purſued in 4 
Exhibition, denied that ever ſhe ſaw the ſame. 2. The Decreet of Conſt 


Contract regiſtred in the Time of the Exgliſb Judges a Year after Alex 


his Brethren poſſeſs d ſucceſſively. 3. As to the Witneſſes adduced, they at 
not Neſtes Inſtrumentarit, and declare nothing as to the Subſcription of Alena 
der MWaddel the principal Party . 


c 
2. xt] 1: 8 REE nt PH 
Tees... Ya vale. ow 


Law of Death-bed, muſt be conſidered as the Confeſſion of a dying Ma! 
Who is to be preſumed: to have been ſincere. It is not of Import that 2 
Tick Man in a chronick Diſtemper ſubje& to unequal Paroxiſms of Fever and 
_Calmneſs did write his Name better at one Time, than at another. As to 


the Circumſtance of the Declaration concerning its having been delivered 10 


A Lady who denies upon Oath that ever ſhe ſaw it : The Declarant might 
have been eaſily miſtaken by giving it to one he thought was the Lady, r 


to ſome Perſon to deliver it to her; Aud ſhe: might have received it tho 


never ſaw it, by getting it ſealed under a Cover from another Hand; But 


- 


Whatever Way it came from the Declarant, he got it out of Janet Hamil- 


tons Coffer. Beſides, in mutual Obligations, eſpecially Contracts of Mal- 


_ Fiage, where there are many Parties and Witrneſſes, the Caſu Amilioni b 
mot ſo nicely inquired into; As in the Cale of a ſimple Bond, which ma 


de extinguiſhed by retiring. 2. It was a Principal and not a SL of of | 
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tract th it was produced in the Proceſs of Conſtitution : It being uſual in 
the Engliſhes Time for the Keeper of the Regiſter, to mark the ingiving of the 
Paper to be regiſtred, and to return the ſame. to the Party, taking only a Copy 
o record it by; which Copies, after the Practice was reprobated, came to be 
eonfounded and neglected. And the Engliſh were ſo wiſe as not to regard the 
Nivolous Subtilty of not regiſtrating a Writ after the Granter's Death. Again, 
Who Execution or Diligence of Horning, Poinding or Caption upon a Writ ſo 
Negiſtred might have been declared null: Vet where nothing followed upon 
Whe regiſtrating but what might have proceeded vpon the principal Contract it 
ir tho! it had never been marked regiſtrate, by Way of Action; on refert 
Whether the regiſtrating was before or after the Granter's Death. Again, the 
offeſfion of James Waaddel and his Brethren was but clandeſtine before the 
WDefenders adverted to their Intereſt, who ſince the other's Removal have 
oſſeſſed a Matter of Thirty Years. 3. Tho' in a proving the Tenor of this 
Fontract in Order to purſue thereon, it were reaſonable to require a nice and 
athematical Inſtruction of the whole Contents of the Writ, and Subſcrip- 
ons: Yet the Adminicles and Documents adduced by the Defender are more 
han ſufficient to exclude Certification againſt it, being expede in Anno 1638, 
Wow Seventy Years ago. For albeit poſitive Falſhood might be a Ground to 
Weduce a Writ quandocunque, yet this old Contract upon which Two Decreets, 
Wanfeftment, and Poſſeſſion hath followed, cannot be taken away only by the 
eeſumptive Falſhood of a Certification. VVV 
The Lords found (there being no Qualifications of Falſhood inſiſted in) 
e Adminicles proved, and relevant to exclude the Certification. 155 


December 4, 1707. Alexander Aitkin of Middlegrange, againſt James 
q Goodlets elder and younger of Abbotſhaugh. 85 g REAC | 


% . 


ne, Goodler in bis Contract of Marriage with 4enes Melroſs, obliged 
| himſelf, his Heirs and Succeſſors in the Eſtate therein mentioned, to pay to the 
We of the Children to be procreated of the Marriage, the Sum of Ten thouſand 


Wars; with Annualrent during the not Payment, and this Proviſion, that the 
Wis of in) of theſe younger Children dying unmarried ſhould fall to the Survivers. 
Where having been Four Children of the Marriage, whereof one went abroad 
Without. returning home, the Father diſponed his Eſtate in Favours of his 
Wdeſt Son James Goodlet younger, with the Burden of paying his anterior 


her Children, as their Portion natural. Jean having died leaving a Daughter 
3 ehind her, who was ſerved Heir to her Mother, and then died: Alexander 


tin the Father, as Heir to his Child, purſued James Goodlers elder and 
„onger for Payment of the 5000 Merks provided to Jean his Wife, and for 
e equal Third Part of John's Portion who had deceas'd before his Siſter after 
vn was Sixteen Years complete. 
to Aledged for the Defenders. Abſolviture, qauoad the 5000 Merks, becauſe 
(0 eable, and ſo not to be carried by a Service. 2. Abſolviture from any 


are of the Brother?s Portion, becauſe aon conſtat he 18 dead. And eſto his 
Path were proved, the Purſuer's Wife being neither Heir nor Executor to 
N, his Portion would belong to the ſurviving Brother. 


Dade it a real Right upon the Eſtate diſponed by James Goodlet elder to his 
8 both the Procuratory of Reſignation and Precept of Seaſin being affected 
th the Burden thereof, whereby the Daughter was preferable to 5 ay ; 
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Wound Scots, 70 be divided equally among them at their refpettive Ages of Sixteen 


a and lawful Debts, and 10000 Merks to Alexander and Jean Goodlets his 


LRephed for the Purſuer. Tho? the 5000 Merks was moveable by the Con- 
0 of Marriage, it became heretable by the ſupervenient Diſpoſition, which 
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202 - A Journal of the Seſſion; containing 
__ Deeds ofthe Son. 2. That the Brother is dead is inſtructed by the Diſpolition 


wherein the Father reckons on no more Children but Three: Eſpecially con. 
ſidering, that the Purſuer having offered to prove by the Defender's Oath that 
he was dead, the Deponent acknowledged, That he ſaſpected the worſt, Again. 
the Portion of the deceaſing Children being provided in the Contract of Ma. Wi 
riage to the Survivers, the ſurviving Children had Right to draw the ſame 
without any Title of Succeſſion. And tho' the former, by arriving at the 
Age of Sixteen, might ſeem facere Partes ; yet by their Death withour uplift 
ing the Mony, the latter's Right revived, as if the deceaſed Children had 
never exiſted. 7 ã 8 
Duaplhed for the Defender, The younger Childrens Proviſion that was moye, 
able by the Contract of Marriage, became not heretable by the Diſpoſition 
more than all the Father's other Debts wherewith he thought fit to burden hj 
Son. For tho? the Burden did undoubtedly make the Son and Lands diſpone 
to him liable for the Debts and Proviſions, which thereby turned heretah|: 
quoad Debitorem, it did not change the Nature of theſe Debts, which notwith. 
—_ ſtanding remained. perſonal qwoad Creditorem, Nor doth it appear to hay 
© been the Father's Intention by the burdening Clauſe in the Diſpoſition, 9 
ES alter the Nature of his Daughter's Proviſion, but only to ſecure her as to F 
Payment: Eſpecially conſidering, that it was not originally conſtituted by h 
oO OO ,,,. dme ge gn 
The Lords found, That the Proviſion in Favours of the Four younge 
Children by the Diſpoſition granted by the Father to the Son, became hers 
table; and that the Brother is preſumed to be dead, 


» 
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December 5, 1707, Iſobel Mflierie Relict of Thomas Glen, againſt Jana 
Glen e in Edinburgh: e e 9 #1 

IN the Reduction at the Inſtance of Iſobel Melierie agairiſt James Glen, i 

* reducing his Adjudication of a Tenement in the Canongate belonging to ti 

Aeceaſt Thomas Glen the Put ſuer's Husband, upon this Ground; That the 

Bond whereupon the Adjudication proceeded being granted by the Defundt to 

; James Glen his Brother a conjunct Perſon, for the Sum of 3000 Merks (Ten 

Times more than James was worth) payable about Five Weeks after the 

Date, and Adjudication thereon being led inſtantly after the Term of Payment; 

it was reducible upon the Act of Parliament 1621, as gratuitous and grantel 

in Fraudem of the Purſuer, who was her Husband's Creditor ab ante by bet 

Contract of Marriage. „ ) 141 4 th ar 

=. Anſwered for the Defender. That he ought ro be aſſoilzied from the Reaſin 

of Reduction, becauſe, 1. The Act of Parliament 1621 relates not to Bonds 

= but only to Diſpoſitions, Aſſignations, &. And ſuch correQory Statutes being 

== ftrictiſſimi Juris, are not to be extended beyond the Words thereof, June 2, 

"Ml 1665, Monteith contra Anderſon, 2. Albeit the Act could be extended, jet 

ſeing the Bond whereupon the Adjudication followed bears for borrowe 

Mony, there is no Neceſſity further to prove the onerous Cauſe thereof, Jani. 

4 22, 1630, Hopringle contra Ker; for to require the Cauſe of Bonds 0 

borrowed Mony to be other ways inſtructed than by the Narrative, woll 

ruin all Commerce betwixt near Relations. Seing there would be the fame 

EReaſon for obliging to prove the onerous Cauſe of a Bond produced as an la- 

ſtruction of the Oneroſity of another, as to prove the Cauſe of that oth*!; 

and fo in Inf nitum: And there is frequently borrowing and lending without 

Witneſſes, and borrowing of Mony is not probable by Witneſſees. 

- Replyed for the Purſuer. The Act of Parliament reduceth all fraudulent 

Alienatiogs in general: So that to reſtrict it to Diſpoſitions and Alf 
e ; eee 


Fg 


Y 


: ? : 7 
Y „ 


+ 
« 9 


| ro 3» _ | ; == > | 7 # h a 2 or * ; 2 , ; 8 | 4 : _ | 5 0 5 82 4 — "Bi <a : 

— . RA R 0 * ' he l JS: Ba 1s . S N TRE 3 | 4 5. "I — 2 1 

HPeciſions of the Lords of Seſſion, &c. 1705. 20 3 
b 8 "x , 4 1 i 


6 ſpecially mentioned, as the more ordinary Sort of Conveyances, were Fraudem 
ere Legi, & coptare Verba, without noticing the Scope and Meaning thereof. 
ere it not abſurd to allow a conjunct and confident Perſon Receiver of 
Bond, by adjudging thereon the next Day, to carry off the Bankrupt's Eſtate; 
ad yet to annul all other Deeds without an adequate onerous Cauſe ? This "* 
ere to pave a Way to Bankrupts for effectually defrauding their Creditors, = 
Ws The Difficulty of proving the onerous Cauſe of the Bond, is not fo great as 

WE :orefented : For if the Mony was truly lent, it may be inſtructed by antece- 
ent Bargains betwixt the conjunct Perſons ; or that the Defender uplifted ſo 
nuch Mony from another Hand, and took Bond for it ſrom Thomas Glen. 
Whereas it is notour, that the Defender was never capable to lend ſuch a Sum, 
or was ever Maſter of 100, far leſs of 3000 Merks : And the ſmall Time be- 
Vixt the Date and Term of Payment of the Bond, with the haſty leading of 
WA djudication thereon, do clearly argue a deceitful Deſign to carry off the Lands 
Wn Prejudice of lawful Creditors. 3. Deciſions are ſtrictly to be interpreted, 
eig founded on Specialities and Matters of Fact to which they are adapted: 
and there is a Difference betwixt a ſingle Deciſion, and Cuſtom, or frequent 
eeciſions. Nay, have not the Lords ſometimes receded even from old Cuſtoms, 

rr preventing Inconveniencies: Quia quod Conjectura credebatur prodeſſe, poſtea 
Wnvenitur inutile? V VVV 0 
The Lords, in Reſpect the Bond on which James Glen's Adjudication was 
ed, was for a conſiderable Sum, payable in Five Weeks Time, and the Ad- 
cdication was ſuddenly led, found Iſobel M*lierie's Reaſon of Reduction on 
he Act 1621 relevant; unleſs Glen aſtruct the onerous Cauſe of the Bond. 

| lr 


WS Fodem Die. Patrick Bell Merchant in Glaſgow, againſt Robert Campbell 
3 of Silvercraigs. | e 5 
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AN the Proceſs againſt Robert Campbell at the Inſtance of Patrick Bell, as 
= having Right to the bygone Annualrents of 10000 Merks by Progreſs 
om Mary Steuart, to whom they were aſſigned by the deceaſt Robert Campbell 
af Silvercraigs her Husband, the Defender's Father, for Payment of theſe 
naualrents that had been intrometted with by the Defender: He the Defender 
Nontended, That the Aſſignation to Mary Steuart the Purſuer's Author was 
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Null, for having but One Witneſs inſert and deſigned therein, tho? it be ſub- 2 1 


ribed by Two Witneſſes. „ . OS 
The Purſuer offered to ſupply the Nullity, by condeſcending upon the De- 8 
agnation of the other Witneſs, which is always ſuſtained as to Writs anterior "i 
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che Act of Parliament 1681, the firſt poſitive Law denying Supply to Writs | 
ot deſigning the Witneſſ e. . ; 
= Anſwered for the Defender. The Ad 175. Parl. 13. Ja. 6. requiring the ) 


i riter's Name and Deſignation to be inſert in Writs before inſerting of the 
Nitneſſes, implies that it was then a known ſtanding Law, that Witneſſes 
Names and Deſignations ſhould be inſert in all Writs, to which they were ad- 
bited Witneſſes ; and the Act 16$1 was but correctory of an evil Cuſtom of 


8 L upplying the Deſignation of Witneſſes, that had crept in by Prattick. Yes, 


A inſerting Witneſſes Names and Deſignations was ſo far approved in our 
u before the Act 1681, that even Witneſſes inſert, tho? not ſubſcribing, were 

WE-nnlidered as inftrumentary Witneſſes, to approve or improve the Writ: And — 
45 be aid Statute, which allows only of ſubſcribing Witneſſes, requires expreſly __ 
that in the Terms of the former Law their Names and Deſignations be inſert | 


1 the Body of the Writ, 2. Whatever may be ſaid for ſupplying the Deſig- 
os nen af Witneſſes whoſe Names are inſert in the Body of the Writ, a Witneſs's 


me and Deſignation was never allowed to be condeſcended on, where 
e e e Ce 2 1 neither 


4 


0 OC 


Finlator. x Fo =" I TE. 
EReplyed for the Purſuer. The Diſtinction betwixt a Witneſs not deſigned 
and one not inſert, is imaginary, without any Foundation, Statute, or De. 3 
ciſion: And if the inſerting were to be divided from the deſigning, the latte; i 
is by far the more important ; ſeing Deſignation affords Means of Inquiry in 
the Hability, Faith, Fame and Condition of the Witneſs; whereas the bars 
inſerting of his Name would contribute nothing thereto; nor will the inſertin 
of a Witneſs prove that he was preſent at the ſubſcribing of the Writ. 3 
then again, the Witneſs quarrelled is inſert by his ſubſcribing of the Writ ; aff 
*tis no Matter what Place of the Writ he be inſert in: For albeit the Ad 9 
Parliament requires the Writer of a Paper to be inſert and deſigned in the Body 
thereof, before inſerting the Date and Witneſſes Names, Cuſtom hath ſuſtain 
the inſerting of the Writer in any Part of the Writ. 2. A Condeſcendene 

upon the Inſerter of the Witneſſes was ſuſtained, tho? himſelf was neither infer 

nor deſigned ; November 30, 1683, obſeryed by my Lord Nemtoun: Which 
furniſheth a good Argument for the ſupplying of a Witneſs not inſert, 
 » Daplyed for the Defender. The Filler up of the Date and Witneſs is neither 
in the Letter, nor in the Reaſon of the Lawz'anduſeth not to be diftinguiſhe 
from the Witneſſes, whereof one ordinary fills up the Date and Witneſs 

Names and Deſignations, tho? he may ſometimes forget to mark the ſame. 

JJC the Nullity. * og RTE THE Rt 22, 5 


by Bs e 
EFEeodem Die. John Cuninghame of Enterkin, againſt his Curators, | 


Neerkin's Curators who ſuffered him, during their Office to intron 
Y 4 with his own Rents, being purſued at his Inſtance to compt and recko; 
The Lords, July 23, 1707, found that the Minor's uplifting a Part of his Rens 
- did only make him liable for his actual Intromiſſions, and did not exoner tht 
_ Curators from compting for the whole Rents, deducing what the Minor up- 
lifted. The Curators now alledged that Exterkiz compted with and diſcharged 
the Tenants, and thereafter retired theſe his Receipts, giving new ones it 
Place thereof, and applying former Payments in Satisfaction of ſubſequent Rents 
due to himſelf: Which uncontroulable acting by himſelf without adviſing with 
the Curators, was ſufficient to exoner them, who never meddled further that 
to authorize him when required, knowing his Activity and Application 
Eſpecially conſidering, that he continued his Management after Majority, and 
fitted Accompts with the Tenants as to preceeding Reſts; ſo that the Curt 
ne could not xno what he received, the Receipts being retired and rencV- 
ed. Y | e „ FE „ ELSTEL 4 \ 2 6 þ 8 
Anſwered for Enter kin. That his diſeharging after Majority ſome Tenants Wi 
could not hinder to charge his Curators for the Rents of other Tenants nevet 
intrometted with by him, and ſuffered to periſh by the Defenders Negligence 
Again, ſeing both the Tenants and the Curators were liable to Exterkin, be 
might take what he could get from either, and ſeek what he wants off 11s 
other: For a Minor getting after Majority Decreet for his Relief of Caution), 
Was not excluded from the Benefit of reducing his Bond upon Minority, Fe. 
ruar) 20, 1668, Farquhar contra Gordon; and the homologating one Artich 
doth not infer Homologation of another Article in the ſame Writ, Novem" 
„%%. EW + 
The Lords ſuſtained the Defence, to exoner the Curators only as to what 
Enerkin actually intrometted with © 
GS OS on 8 Decembef 
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W Dccember 9, 1707- The Lord and Lady Pitmedden; againſs Sir Robert - 
Cordon of Gordonſtoun. | | 3 5 


Leander Farqubar Merchant in Aberdeen, having aſſigned to Mr. Robert 
2 Forbes one of the Regents of the College there, a Backbond granted to 
u by Sir Ludovick Gordon of Gordonſtoun; Mr. Robert by his Backbond own- 
WE that he was only a Truſtee for the Behoof of the Cedent's Creditors, and 
oliged himſelf Ie WAS! Sums he ſhould recover, in Satisfaction of the 
Wxpences to be deburſed in proſecuting the Affair primo Loco, and for Payment 
Sc Mr. Villiam Lauder, &c. ſecundo Loco, and to the Cedent's other Creditors, 
Wcording to their reſpective Ranking in the Backbond; And in Caſe he ſhould 
fuſe to do Diligence, obliged himſelf to denude in Favours of any Perſon 
med by the major Part of the foreſaid Creditors. Mr, Robert Forbes obtain- 
in his Cedent's Name a Decreet agaluſt Sir Ladovick Gordon, for Implement 
nis Backbond, who raiſed Suſpenſion and Reduction thereof. During the 
1 ependence of this Proceſs, both Mr. Forbes and Farquhar having dyed, it was 
ansferred at the Inſtance of the Lady Pit medden active, as Heir and Executor 
Mr. William Lauder the Creditor preferred in Mr. Forbes's Backbond, and 
osferred paſſive againſt Sir Robert Gordon of Gordonſtoun, as repreſenting Sir 
D ũ òũ₄ů̃ðm ,,,. ⁵ ß ß 8 
At tlie calling of the Cauſe, it was alledged for the Defender, That the Pro- 
ss could not go on in the Lady Pitmedden's Name: Becauſe Mr. William Lau- 
had no direct Riglit to the Subject in Queſtion, Mr. Robert Forbes not being 
nuded by the Backbond in Favours of Alexander Farqubar's Creditors, but on- 
under | a perſonal Obligement to denude in their Favours. So a Backbond 
Jas not found equivalent to a Retroceſſion, January 18, 1706, Chaplain con- 
Henderſon. For, as the Creditors contained in a Donatar of Eſcheat's Back- 
Ind, have an Intereſt in any Procels carried on by him for recovering the Eſcheat 
Pods; who yet could not at their own Inſtance proſecute any ſuch Action: 
BS Mr. Robert Forbes's Backbond not being equivalent to a Tranſlation to Far- 
bars Creditors; And the Lady Pitmedden in the Right of Mr. Lauder, not 
Wing the major Part of theſe Creditors by whoſe Conſent Mr. Forbes was to de- 
dez ſhe is not the proper Contradictor in this-Proceſs, and no Sentence againſt 
r could terminate the Plea, or ſecure the Defender as a Res judicata againſt 
Wc Repreſentatives of Farqubar and Forbes, or ſuch of the other Creditors men- 
ned in his Backbond, as ſhall make up a Right thereto by Confirmation or 
ler habile Diligence. Beſides, her Intereſt being only ranked in the pul 
ace, the preferred Intereſt muſt be firſt ſatisfied, © 
8 4nſwered for the Purſuer. Seing Backbonds qualifie all perſonal Rights, the 
ee here is the ſame, as if the Names of Mr. Ferqubar's Creditors. and Mr. Wil- 
Lauder in the firſt Place had been expreſly ingroſſed in the Aſſignation to 
be, and he declared only Manager, with the Butden of paying the deburſed 
= penccs. . Yea, Mr. Lauder being nominatim inſert in the Backbond, had 
bt to the Subject without any Aſſignation, February 5; 1678, Mackenzie 
Intra at ſon, where the Backbond was found to exclude a third Party arreft- 
ae, whoſe Caſe was more favourable ; As Proceſs and Diligence at the Inſtance 
an Executor, do accreſce to, and may be carried on by any of the Creditors or 
ors. Again, to plead no Proceſs againſt a Creditor upon an Eſtate, becauſe 
me reſt are not concurring, or to ſay that becauſe the Executors of Mr. Robert 
. orves do not infiſt for the Expence of his Proceſs, notie of the Creditors in the 
; bekbond could purſue thereon for Payment of their Debts, is moſt abſurd: And © 
* Defender may ſecure himſelf againſt any Danger that Way, by a multiple. 
Ainding. 2. There is no Affinity betwixt the Prattick of Chaplain and Hender- 
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206. l Journal of the Seſſon; containig 


ſon, which relates to a Competition of Rights, and the preſent Queſtion, Whe, 

ther a Perſon having Intereſt in a Subject litiſconteſted betwixt two Parties, ma 

compear and repete his Intereſt in that Proceſs, and crave Preference in the 

'Terms of a clear Backbond. De | A RA 
The Lords ſuſtained the Lady's Intereſt as ſufficient to intitle her to infiſt in the 

| Proceſs : She finding Caution to pay what ſhall be found due tothe Repreſent. 
tives of Mr. Robert Forbes. | | | 


Eodem Die. The Magiſtrates of Aberdeen and others, againſt John Irvine of I 
Kincauſſie. | Ea 1 


"THE Magiſtrates of Aberdeen and others, ſtanding infeft as Patrons ay 
FF Adminiſtrators of the Salmon Fiſhing of the Barony of Murtle on the 
North Side of the Water of Dee, mortified by Katharine Rolland Reli of Dody 
William Guild, to certain Burſars and Scholars, purſued an Action of Molef}, 
tion and Declarator againſt John Irvine of Nincauſſie; for declaring the Pn 
perty, and that Aincauſſie might be decerned to deſiſt from moleſting then 
therein, or drawing or drying his Nets on a Place called the Hollens, 
Alledged for Kincauſſie. That he had preſcribed a Right by Fourty Year 
Poſſeſſion of Fiſhing alongs che Hollens, and drying his Nets thereon. 
 Replyed for the Magiſtrates, That Preſcription could not run againſt it 
Right of Mortification to pious Uſes, as was decided betwixt Heriot's Hoſpitl 
and Hepburn of Beirfoord; Stair's Inſtit. Lib. 2. Tit. 12. F. 18. 
Duplyed for Kincauſſie. The Inter loquitor in Favours of Heriot's Hoſyitl 
was recalled upon a Hearing in Preſence, and the Decreet went out in the 169 
in Favours of Beirfoord ; finding that Preſcription might run againſt the H ſpit, 
the Adminiſtrators and Truſtees being Majors. But then, the Purſuers are nt 
in the Caſe of Heriot's Hoſpital, which is founded in Favours of Minors : Fu, 
the Burſars of their Foundation may be, and often are Majors; And the Patrons 
being infeft in the Fiſhing mortified, Preſcription runs againſt them without 
| Regard to the Deſign of the Mortification z And June 30, 1671, the Beadnen 
of Magdalen's Chappel againſt Dryſdale, Preſcription was found to run againlt 
, d WES 2058 og 10 
The Lords repelled the Objection againſt Preſeription, vis. That the Fiſhing 
belonging to the Purſuers is mortified for maintaining of Burſas. 


December 10, 1707. James Lees Merchant in Glaſgow, againſt Roben 
Dinwoodie Merchant there. / ͤ I 


N the Action at the Inſtance of James Lees, as Executor Creditor to Naias 

Glaſs, againſt Robert Dinwoodie, and Elizabeth Kelburn Ninian's Relid, 
for the Value of their Intromiſſion with ſome Goods belonging to the Defunct: 
The Lords the 18 of Fuly 1706, found the confirmed Teſtament at Leis In- 
ſtance null, in Reſpect that before the Date thereof, the Defunct's Relict wa 

confirmed Executrix to him, and ſhe was not called in Lees's Confirmation, 
Who is allo confirmed a principal Executor, and not ad Oniſſa. 33 
Mr. Lees yet inſiſted and urged, That tho' the Teſtament confirmed in bis 
Favours be found null, it is Jus Tertii to Mr. Dinwoodiæ to found upon the fr 
Confirmation, which he has no Right to, in Order to quarrel the Purſuer's I itle 
by the Iecond. _—- Ra rr NR . 
| fed for Dinwoodie, That he having been conveened before the Commil- 


_ fars of Glaſzoro for the Value of the Goods intrometted with by _—_ * 
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s of Oeffion, &c. 1707. 20 © 
Instance of Elisabeth Kelburn the principal Executrix, upon an Eik thereof made 
eo her Confirmation; He obtained Decreet of Abſolviture upon a Ground of 
Compenſation for a liquid Debt reſting to him by the Defun&. By which Ab- 
Wolvicore he hath Intereſt to found on the Relict's Confirmation, as preferable to 
r V 
= Repled for Leer. He being Creditor as well as Executor, and having cited 9 
ot the principal Executrix, and Robert Dinwoodie Debtor for the Goods 633 
onfirmed, was thereby preferable to theſe Goods. Which Preference by the 
it Citation and Diligence againſt the Executrix, could never be excluded upon 
ny Ground of Compenſation founded on by Dinwoodie; otherwiſe, it were in 
ne Power of any Creditor of a Defunct to prefer himſelf, and diſappoint another's 
Diligence. Nor could there be any Concourſe of Debit and Creditin the Perſon 
WS the Executrix, to give Riſe to the Compenſation : Becauſe, ſhe could in no 


ent be Debtor to Dinwoodie, except for the uncxhauſt-d free Gear, not af- 
WF: &cd by the preferable Diligence of other Creditors. And the uſing habile Di= 
 Wiocnce againſt Executors, is the legal Way of giving Preference tothe Defunct's | 
"ET rcditors : In fo far as a Debtor's taking Aſſignation tg his Creditors Debt after 

. 


is Deccaſe, could not thereon found Compenſation againſt the Executor, Fe- 
Wruary 8, 1662, Crawford againſt the Earl of Murray; February 14, 1662, the 
BT hildren of Mouſwal contra Lawrie. And if a legal Aſſignation of the Defunct's 
Debt could not ſecure the Debtor againſtthe Executor; far leſs could Dinwoodie's 
BSnwarrantable Intromiſſion with Ninian Gliſs's Goods, prefer him to the Pay- 
eent of Debt due to him by the Defunct, upon the Pretence of compenſing the 
ad Intromiſſion, to the Prejudice of habile Oiligence- uſed by other Crediz 
= Duply:d for Dinwoodie. The Relict as Executrix dative, being Debtot tothe 
efunct's Creditors quoed Vires Inventarii, and Dinwoodie, who was Creditor 
the Defunct by Bond, falling to be Debtor by Intromiſſion with his Goods; 
Where was a clear Concurſus Debiti & Crediti: And ſeing he was not Aſſigny, 
Nut Creditor to the Defunct proprio Nomine, the Deciſions adduced concerning 
WA nies not having the Benefit of Compenſation againſt an Executor, are not 
yplicable to this Caſe. 2. No Reſpe& to Lees firſt Citation: Becauſe, I. le 
as given at his Inſtance as Executor to the Defunct; And the Teſtament be- 
found null, the Citation and all that followed thereon, muſt fall in Conſe- 
eence to all Intents and Purpoſes, Nor could he as Creditor purſue for the 
ebt he had confirmed as Exectuor, in Regard qua talis he was Debtor, and 
his Debt was extinguiſhed Confuſione. 2. The Citation at Lees's Inſtance was 
| s to the Reli& before the Goods purſued for were eiked to her confirmed 
eſtament. 1 „ eg | 
BE Triply:d for Less. Elizabeth Kelburn's principal Teſtament is null, for that 
does not bear, that at the Confirmation ſhe made Faith and gave her Oath 
pon the Inventory, which is indiſpenſibly required by the Commiſſars Inſtructi- 
Ins: And the Teſtament being null, there was no Neceſlity to call herto Lees's 
onfirmation. 2. Tho' her Teſtament were valid, and Lees's Confirmation 
all as to the Office, in ſo far as exceeds the Payment of his juſt Debt, it ought 
de ſuſtained at leaſt as a Security for that: As the Lords are in Uſe to ſuſtain 
P. sene of Creditors ad talem Efedum, tho labouring under greater 
A A 9 e . 
DNuadruplyed for Dipwoodie, Its true, by the Inſtructions to the Commiſſars, 
ecutors are to make Faith upon the Inventory, That nothing is omitted or 
e appretiated, which is done before giving out the Confirmation: But the 
us Faith is never carried further, or expreſt in the Confirmation, than by 
5 heſe Words in the Beginning, Faithfully made and given up by ſuch a Perſon 
ecutor. 2, Lees's Confirmation being found null, and the principal 5 
1 . 9 aving 
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from the Proceſs at James Lees's Inſtance. min: 
" - Thereafter, February 12, 1708, it was alledged for Lees, That he offs. 
ed to improve the Execution of the Edict whereupon the Reli& was con. 
firmed, and craved that Dinwoodie might abide by the ſame ſub Periculo Fi; 
And the Execution of the Edict being taken away as falſe, the Confirmation 
following thereon, and Dinwoodie's Abſolviture muſt fall in Conſequence; Wh 
And Lyees's Confirmation as the next valid Deed muſt take Place. For Impro. 
| bation ſtates the Reli& in the ſame Caſe, as if ſhe had never been confirmed, | 
falſe Confirmation and no Confirmation being paria in Fure, Nor can it be pr. 
tended that Improbation is not competent hoc Ordine : Seing the Writs crave 
to be improved, and all Parties concerned are in the Field; and Lites non ſuy 
multiplicandæ; And Improbation is proponed by Way of Reply by the Purſue 
N himſelf, who cannot be 8e to do it Animo prote landi Litæm. 
OO Anſwered for Dinwoodie. If the Execution of the Relict's Edict be falt 
James Lees may inſiſt againſt her as he may be ſerved : But Mr. Dinzoodi 
no Way concerned therein, whoſe Abſolviture would ſtand good to him, asi 
he had bong Fide paid the Executrix, albeit the Execution of the Edict wer 
improved. 2. The Reli& is not compearing, and ſo all concerned in ſuch u 
Improbation, are not in the Field, 125 „ . 
Replyed for Lees. There is a great Difference betwixt hona Fide Payment, aul 
an Abſolviture upon Compenſation : For in the laſt Caſe, the Perſon aſfoilzid 
is at no Loſs by being reconveened, which cannot be ſaid of him who hah 
bona Fide paid, and wants his Mony. And if Improbation ſhould not be t 
ceived Incidenter againſt Dinwoodie, there could be no Safety againſt Falſhod 
For how eaſie is it to get a mean Perſon to make up a falſe Right to the nul 
= conſiderable Debt, and to cauſe him diſcharge the Debtor 3 Whereby the tu: 
Proprietar would have but an unprofitable Action agamft the Forger, who pe 
== chance is gone off for his Safety. V 
I.!be Lords found that Dinwoodie is not bound to abide by the Verity ofthe 
= + KR<liQ's Teſtament, and that the Improbation is not competent in this State of 
= _ the Proceſs; And therefore adhered to their former Interlocutor aſſoilzieing 
Dinswoodie from the Proceſs : Reſerving to Lees to purſue his Improbation 
_, againſt the Executions of the Relict's Teſtament, as accords. | 


| December 12, 1707. Mary Fergus againſt Iſobel Birrel and Alexander 
SwyVntoun. I n „„ 


B Contract of Marriage betwixt William Fergus and Agnes Birrel Heirel 
of Freuchie, ſhe diſponed her Land to him and her ſelf in Liferent, and to 
the Heirs betwixt them; which failzieing to her own Heirs and Aſſignies what- 
ſioever: And it was agreed, that what happened to be conqueſt during the 
= - | Marriage, ſhould go to the longeſt Liver, and the Heirs betwixt them; And 
=. failzieing theſe, ſhould be equally divided betwixt both their Heirs and Aſſignies 
whatſoever, Thereafter, ſtante Matrimonio, Agnes Birral having, for onero 

” Cauſes, diſponed her Land to the ſaid William Fergus his Heirs and Aſſignies 
3 whatſoever, failzieing Heirsof the Marriage, reſerving her own Liferent, and he 
K being infeft; there aroſe after the Death of both a Competition for the Land; 
betwixt Mary Fergus, who claimed it by the Diſpoſition as Heir to the Husband. 
and Iſobel hirrel, who, as Heir tothe Wife, pretended tothe Half of the Subjeck 
thereby diſponed, as being conqueſt during the Marriage. 1 Alec 
3 5 . | | eee 
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| e Conqueſt to him 
h | the Wife. 6 | 
1 WS Eoderh Die. Patrick Coltran and Simeon Gullen Merchants in Wigtoun, 


againſt John Matthie Merchant in Preſtounpans. 35 


Atrick Coltran and Simeon Gullen having charged John Matthie upon 4 
S Decreet before the Admiral for the Sum of 1575 Pound Scots, as Three 
North Parts of 2100 ib. intruſted by the Chargers to Thomas Matthie Skipper | 
Preſtounpans, upon his Receipt, as a Stock purſe for buying of Timber and 
Ir in Norway, effeiring to John Matthie's Shares qua Owner of the Ship 
oghted by the Chargers, whereof Thomas Matthie was Skipper: John Matthie 
ed Suſpenſion and Reduction of the Decreet upon this Ground; That the 
age committed Iniquity in finding the Owners liable for the Stock-purſe, 
eit the Skipper was not haic Rei præpoſitus; and Owners can only be liable 
on Contracts entred into with the Skipper in the Terms of his Prepoſirara, - 
Vr if a Skipper ſhould undertake to negotiate Bills, buy Cargos, or catty 
Nony abroad, his own Faith is only followed for the Performance, and not 
= Owners, who put him not in for that Effect: Owners being only liable 
the Contracts of the Maſter of the Ship in Relation to the preſumed Subject 


det 


rels 
| to 


1at- bis Truſt, as the taking Goods on Board, refitting and victualling the Ship, 

the Wd paying the Seamens Wages, L. 1. ö. 7. F de exercitoria Adtione ; whereas 

Aol e Buying or Selling of Merchandize, and ſuch a Truſt as Thomas Matthie 

nes Wl d from the Chargers, falls not under the general Truſt of a Skipper”s Office, 

tons requires a particular Commiſſion, L. I. f. 3. & 12. F. Eod. Stair, Inſtit. 

ies . Tit. 12. — TT TI TT I TO nr | 
dhe £1 Anſwered for the Chargers. ö By the Edict Naute C aupones Stabalarii hien ö 
and, "lates, all Caſes betwixt Owners, Fraughters and Skippers) Action is com- , 
band, rent to Fraughters againſt the Owners, for any Damage ſuſtained througithe 

biet Wl BUlt or Fraud of the Skipper or Maſter ; Quod minus Fidelium & Negligen- 


aged Delidto ; 


opera utuntur, L. alt; h. 4. fr Sod 9. Alt. Iuſtit. de Oblig. que quaſi ex EP? 
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Delifo : And the Suſpender having intruſted Thomas Mart hie to navigate hʒ WA. 
$ Ship, and to Let her out to Fraught, he is obliged for his Fidelity, and mut WM 
, anſwer for his Imbezilments, and running away with the Stock- purſe 
0 Nor doth it alter the Caſe, that the Skipper's Receipt mentioned a particy],, 
Sum received and obliged him to hold compt therefore: Eſpecially confidering WR 
That Mony, in the Caſes of Norway and Indian Voyages, is reputed Merchandize WA 
as well as other Fungibles; and the moſt Part of Cargos carried from Eur Wl 
to the Indies conſiſt of Dollars; and the Lex Rhodia brings Mony as well z; 
. other Goods in Contribution upon groſs Average. Again, che Skipper's Recein; 
= | Was truly 2 Bill of Loading, mutatis mutandis, ſecundam ſubjeòtum Materian; 
1 tho? it bear not, That the Stock Purſe was ſhipped in good Order, and well cond. Wt 
_ tioned, and to be delivered in the like good Order, which had been incongrucy,, We 
= And tho? the Receipt obliges only the Granter to be comptable for the Mon We 
at Meeting, that did not free him of his Duty of Vectura as a Skipper; Ay MY 
== not to find the Suſpender liable in this Caſe, would have an evil Conſequena Wl 
= upon Commerce. obo. - OV = eto fy 1 
= Replyed for the Suſpenders. The Roman Edict of Nautæ Caupones Stabului, Wl 
| &c. cannot take Place here, in Reſpect the Skipper was not tali negotio prev. Wal 
ſitus by the Exercitors : And the Chargers who followed his Faith as to th; 
Mony given him to buy Goods, muſt purſue him not as Nauta, but tanga 
Quilibet as accords. Tis but trifling to extend a Receipt of Mony for wh a: 
K+ the Granter was comptable, to a Bill of Loading by which the individun Wi: 
. Corpus is to be delivered in Specie: It might with the like Reaſon be contends Wl 
| | That a Perſon may alienate his Heretage by Teſtament as well as by Dip 
ſition, there being little Difference but mutatis mutandis. The ſuſpending iMG 
the Letters will not diſcourage Commerce, but only be a Rule to Mercha WW 
| how to fraught Ships fairly. hereafter, by not exporting Mony contrary to Lai 
Act 11. Sefs. 3. Parl. 1. Ch. 2, or endeavouring to ruin Owners of Ships 
private Pattions with the y . bk 
The Lords ſuſtained this Reaſon of Suſpenſion and Reduction, That ti 
Skipper was not huic negotio prepoſitus, and that the Receipt for the Mony vi 
not granted by him as Skipper, but as one whom the Charger truſted vil 
ſo much Mony, which could not oblige the Owners: „ 


December 18, 1707. . John Dickſon of Hartrie and Captain William Murtaß, ; | 
| againſt Alexander Mill of Carriden. eee e 2.3 


obliged as Principal, and Walter Kennoway his Brother as Cautioner, w 
provide and imploy 8000 Merks for the Heirs and Bairns of the Marriage; r 
| Jean Kennoway only Child of the ſaid Marriage, and Captain William Mer) i 
ber Husband, aſſigned the ſaid 8000 Merks to John Dickſon of Hartrie, vu 
, adjudged an heretable Right that Walter Kennoway Cautioner in the Contract 2 
had upon the Eſtate of Clactmannan, then ſtanding in the Perſon of Alexandi * 
Mill of Carriden, and purſued him upon his Father's Backbond to denude. Wi 
Alledged for the Defender, That the ſaid Jean Kennoway as Heir or Bull 
of the Marriage was liable to relieve her Father's Cautioner; as the Lords had 
found, November 23, 1677, Crawford contra Kennowey,  _ ai 
ERephhed for the Purſuer. The Proviſion purſued for being conceived in Fr 
vours of Heirs and Bairns, Jean Kennowsy became not thereby univer®) i 
liable as repreſenting her Father, but had ight thereto as a Creditor without 7 
=_ a Service: Nor could even the Service of an Heir of a Marriage infer an uoiver uy 
A ſial paſſive Repreſentation, July 10, 1677, Carnegie contra Smith, If Heirs u 


_ ayulgar Senſe were not underſtood Bairus, it were impoſſible to pr pride Py 


; — Rec Kennoway, in his Contract of Marriage with Agnes Cranford, bein 


—_—. 
” 


| | ation to pals at the Inſtance of any 


| Perſon in Favours of the Heirs or Bairnk 
Wonly upon the Predeceſſor's Death. Yea, if Heirs and Bairns of a Marriage 
ould not purſue for their Portions without repreſenting, all ſuch Proviſions 
Could be ſuperfluous, eluſory and uſeleſs. By Heirs procreated of a Marriage, 
e can only from the natural Import of the Word mean Bairns; ſeing none 
Nee born Heirs, but become ſuch, eſpecially in this Caſe, where the Words 
is and Bairns are conjoined. Again, tho? the Cautioner be Creditor to 
he Father for his Relief, it were againſt common Senſe to ſay, that he could 
WS perate his Relief againſt the Bairns to whom he is Cautioner. 2. As to the 
BDcciſon 1677, which ſeem'd to run in Favours of the Cautioner, that being 
Net in the Terms of a ſimple Interlocutor, cannot alter our Law, which pro- 
Sides Action to Bairns as ſuch upon perſonal Obligements conceived in their 


Pecial for tranſmitting Infeftments into their Perſon. Again, perhaps that 
hich influenced the Interlocutor 1677, was the Tutor's purſuing in Jean 
ws Name as Heir of the Marriage, whereas the $000 Merks is pro- 
Sided to Heirs and Bairns. 2. Tis Ju tertii for Carriden, who is conveen'd as 


r the Cautioner, which is diſclaimed by the Cautioner's Repreſentatives: 


eir Father, tho? rhe Deſignation of Bairns may be ſuſtained in Place of a 


rice: And whether the Proviſion be claim'd as Heir or Bairn, it makes the 


eceiver liable to the Creditors of the Father in Valorem; and the Relief of 


| Cautioner for the Father muſt have the ſame Effect. As to the alledged 
( : 


convenience, that if Heirs or Bairns of a Marriage were obliged to relieve 
eir Father's Cautioner, there would be no Security for Proviſions in Contracts 


Marriage: Suppoſe it were ſo, Iacommodam non ſolvit Argumentum; and yet 


ey have this Security, that Implement may be purſued in the Father's Life, 
hen the Defence of Relief is not competent. . Reg Fig 


1 


The Lords found, That Jean Kennoway th 


5 


ers Alledgeance of Jus tertii. 


1 er 2 
Hlary Dow Writer there. 


; EN having purſued Hary Dow for an Accompt of Mony received by him 
om the Cedent, and referred the ſame to his Oath ; He deponed acknow- 
1 Wcdgirng Receipt of the Mony, but added, that as he received it, ſo he expended 


WEreditors. . „ l 5 rr a TI) - 

Aleadged for the Purſuer. The Quality of the Oath is extrinſick, and the 
WPctnder ought to give a particular Condeſcendenee of his Depurſements on 
be Purſuer's Affairs, that it may be conſidered if they ought to be allowed; 
ad as to what was paid to Creditors, the Bonds or Bills ſatisfied muſt be given 
to Wordie with their Diſcharges, that he may be out of Hazard of being 


F iſtreſſed again for theſe Debts: Till all which be done, it cannot be known 

whether Mr. Dom hath taken Diſcharges, or Aſſignations to the Debts. 

out Anſwered for the Defender. No Quality of an Oath can be intrinſick, if Pays 

el: ment is not. An Agent's Depurſements in Law Affairs, requires no Inſtruction 

su Put his Accompt: And the Quality muſt alſo prove the Payment to Creditors; 

. being where there is no other Mean of * againſt a Perſon but his ny | 
ell "© eas | | 
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k ea Marriage, againſt their Father: Seing the Intereſt of an Heir emergeth 


avours, without Neceſſity of a Service, tho? they muſt be ſerved Heirs in 


oring the Cautioner's Effects in his Hands, to propone any Defence in Jure 


SF Daplyed for the Defender. Bairns are unqueſtionably Heirs of Proviſion to 


iy an Ken Heir and Bairn of Proviſion is 
bound to relieve the Cautioner for her Proviſion ; and ſuſtained the Pur- 


A Lexander Brown, as Aſſigny by Thomas Wordie Merchant in Stirling: 


December 23, 1707. Alexander Brown Merchant in Edinburgh, gainſt 


e fame upon Wordie's Law Affairs before the Seſſion, and in Payment of his 


. 212 A Journal of the Seſſion; containing 
he may thereby exoner himſelf of his Acknowledgement, by the circumſtan. Wi 
tiate Quality of Payment, 28 March 1629, Gall contra Eviot, 10 July 16:2 
935 Lord Fentoun contra Drummond. : 5 3} . 
Ihe Lords found the Quality extrinſick, and that Har) Dow muſt inſtruq Wi 
otherways than by his own Oath, what he paid to Wordie's Creditors. 1 
+ Eodem Die. John Crawford, John Gay, and John Fife Indwellers in Newark, Wil 
contra Robert Cunninghame Writer in Edinburgh. ods * 
Obert Cunnius hame being accuſed at the Inſtance of John Crawford, 7: 3 
co ' Gay and John Fife, for giving out an Extract of a Bond granted | © 
WE: them to his Father, bearing the Two Witneſſes inſert in the Body to be ſub. (Wl 
bg ſeribing, whereas only one of them ſubſcribed, induſtriouſſy to validate e 
1 null Bond : He alledged for his Exculpation, That he could have no evil, 
ſign in ſo doing, ſeing, 1. The Bond was valid without any Witneſſes, t!, Wl 
ſubſcribing Parties being in Effect Witneſſes to one another; As was decidy 
betwixt Sir Thomas Kennedy and Sir Alexander Brand: And if Robert C unnin. 
15 hame had had any fraudulent Deſign to ſupply a Defect, he would h: 
| made the principal Writ conform to the Extract. 2. Many have fallen 11 
the like, and greater Miſtakes by raiſing Horning againſt Perſons inſert u 
the Body of a Bond and not ſubſcribing, and Adjudication againſt ſuc; WW 
regiſtrating the Copy of a Paper for a Principal, and raifing Diligence ther. YG 
on apainſt the deſigned Granter, as in the Caſe ol Sanderſon contra Doyd. Wi 
ſtoun, for which no Puniſhment was inflicted. - „„ 
An ſwered for the Accuſers. The worſt Actions are not accompanied vii 
the greateſt Prudence: And 'tis but weak reaſoning, to infer either 11. 
nocence or Fraud from Effects and Conſequences ; The Nature of Ating 
being diſtinguiſhed by the preſumed Intention of the Actors. But tu; WP 
Robert Cunninghame's giving out an Extract diſconform to the Principal, vs 
not an innocent Miſtake, appears from his ingiring himſelf to write that Ex. R 
tract in Favours of his Father, albeit he was not an ordinary Writer of H. be 
tracts. Fifty ſeveral Debtors ſubſcribing a Bond granted by them would be 
not ſupport the Writ without Witneſſes, tho it be otherways in mutwl li 
Contracts, which was Sir Thomas Kennedy's Caſe with Sir Alexander Brand; 
Becauſe there every Contracter is a Debtor for his own Performance IR 
/ The Lords diſcharged the ſaid Robert Cunninghame for ever to meddle in 
any Buſineſs in the Clerks Chambers, or about the Parliame Houſe ; and 
 _ ordered him to Priſon during their Pleaſure. 9 0 Ln 
December 26, 1707. John Cleghorn late Baillie of Edinburgh, and Alexa. > 
. der Cleghern late Baillie of Portsburgh, contre Agnes Yorſtoun Re/i# 5 Wi 
0 James Inglis Brewer in Edinburgh. e | 6 
| oe | | 1 > (5 


; {A Lexander W 00d, - James Henderſon, games Inglis, John and Alexander 


A I A Clegborns, having granted Bond ot Co-principals, and full Debtors!'9 WW Y 
Dir Robert Chiefy for 5400 Merks, and Alexander Wood and James Henderſn iſ '7 
1 having broke and died; John and Alexander C leghorns payed the Mony c 

Sir Robert, from whom they got a Diſcharge. of their own Proportions, aud Wa 


an Aſſignation ro + Parts for their Relief againſt the other Three Correi di 
bendi, and thereupon purſued Agnes Tor ſtoun as repreſenting James Inglu her 


Husband for Payment of the ſaid : of the whole Sum, in Reſpect the otber Wl 
Two principal Obligants were lapſ, - © © R ＋ 


® 


* 


— 
” 


1 
1 


= Ted for the Defender. That ſhe could only be liable pro 744 of a fifth 
| | Mae, Debt, her Husband being but one of Five Correi debendi, who 


: tors. 2 8 E | 5 OE EIS . . 
F 1 5 5 4 for the Parſuer. Full Debtors, are Debtors is ſolidum, or in totum, 
Contradiſtinction to partial Debtors orDebtors in Part; and ui totum di. 


BH liable. to the Creditor in ſolidum, as if they had been bound conjunctly 
ad ſeverally, and as if they had expreſly renounced the Benefit of Diviſion. 
Tea, the Word Full Debtor hath been extended to exclude even a Cautioner 
Jom his Beneficium Ordinis, July 1665, Dunbar contra the Earl of Dandee, 


ESbſcrved by Preſident Gilmore: And a fortiori in this Caſe, where all the 
rei are bound as Co-principals and full Debtors, the Defender ought to 
liable in the Terms of the Bond and Aſſignation for 7 Parts of the Sums 
Ja by the Purſuers; Becauſe, the Two Shares of the inſolvent Correi muſt 


lden the Defender. | N i 
BS Deplyed for the Defender, The ordinary Clauſes of Stile / whereof the due 


Wbſervance is ſeſſionly recommended to the Writers by the Lords) are 


c to be ſupplyed by Equivalents ; And our Law knows no other Clauſe 


| eceipt of all and haill a certain Sum, and bound themſelves to repay the 
Sd haill or full Sum. This is cleared from the civil Law, L. 11. & 1 


EDurs of the Defender. 


” 23 


ea liable in a Fifth Part only for the Purſuer's Relief, had all the Correz 
z folvent ; But Two of them being Bankrupt, the Defender was found 
] 2 e 


Wblc in a Third Share of the Debt. 


/ 


n nuvary 2, 1708. James Lord Montſtuart, contra Dam Elizabeth Mkenzie 
aud Sir James Mfkenzie of Roy ſtoun her Hucband. - 


* poned his Eſtate, failing Heirs-male of his own and his Son's Body, 


eriff (now Earl of Bute ) and the Heirs-male of his Body, which fails 
e, to her third, fourth and remanent Sons, and the Heirs-male of their 
dies, in Order after others, according to the Priority of their Birth; 
bich failing, 


WU kenzie Sir George's ſecond Daughter, then Spouſe to Archibald Cockburn 


BY ounger of Langtoun (now to Sir James Mikenzie of Royſtoun )) and the 
o W N of their Bodies ſacceſive according to their Brith- right; Which 
od i Downs to the eldeſt or only Son of the faid Lady Bate, and after his 
Je- calc 


een o his ſecond, third and fourth, &. Sons, and the Heirs-male of 
Cc W's =. facceſſive ; Which failing, to the eldeſt or only Son of Sir George's 


F er above-mentioned ; And failing of theſe, to the other Heirs men- 


0 noned in the Tailzie. George M*kenzie only Son and Heir to Sir G eorge 
TN Dd; having 


Deciſions of the Lords of Seſſion, &c. 1708. 213 
ere not bound conjunctly and ſeverally, but as Co-principals and full 


- | ir, nihil excipit : Therefore the Corres: being bound as full Debtors, were 


porting Debtors to be liable in ſo/idam, than when they are bound con- 
cy and ſeverally. Nor can the Words fall Debtors import any more 
Wn, That all jointly are Debtors for the full Sum: As if they had granted 


| Els Ye To: 
Bd 2. J. de duobus Reis Conſtitit. Nov. 99, And the Opinion of Ag 
„. 4d Tit. 17. Lib. 3. Inſtit. Beſides, had it been defigned that the 
btors ſhould be liable i» ſolidum, they had obliged themſelves 4 fal! 
biors each for others: And ambiguous Clauſes are to be interpreted in Fa- 


The Lords found, That the Debtors in the Bond were all liable to Sir 
bert Chiefly the Creditor in ſolidum, but that the Defender would have 


He deceaſt Sir George Mckenzie of Roſehaugh, Lord Advocate, % Dif... 
| © the ſecond Son of Agnes Mfkenzie his eldeſt Daughter, married to the 


to the ſecond, third, fourth and remanent Sons of Elixabeth 


N 0, Daughter, and after his Deceaſe, to his ſeeorid, third, &. Sons, in 


/ 


214 J Journal of the Seſſon; containing 
— | 4 I „ > Se — — —— 
having died without Heirs of his Body, and neither of the Daughters having 
a ſecond Son; My Lord Mont ſtuart the eldeſt Daughter's only Son raise 
Brieves out of the Chancery for ſerving himſelf Heir of Tailzie to his Un 
Sir James M*kenzie and his Lady applyed to the Lords for a Stop to the'$e. 
vice, till they were hegrd for their Intereſt: and a Hearing in Preſence being WM 
appointed, It was alledged for the Lady M*kenzie, That my Lord Montſiun: Wt 
cannot be Heir ſo long as there is any Hope or Poſſibility of a ſecond Son g 
her Body. oy ws ; „„ 
Repl 5 for my Lord Mont ſtuart. My Lady Mfkenzie, having no ſecoy WA 
Son in Being, had no Intereſt to quarrel his Service: For by the comma 
Law, the Capacity of an Heir muſt be conſidered Tempore devolutz Suteaſi Wil 
nis, L. 5. ff. de Valg. et Papil. ſubſtit. L. 28. ff. ad L. Falcid. And 1, 
Word Failing, or Deficiens, by all the Rules of Grammar and common Seri, al 
is only applicable to the preſent Time. 2. It was never heard that a Wl 
moter Heir was to delay his imbracing the Succeſſion dovolved upon hin WR 
till all the poſſible Events of a nearer were diſcuſſed, and purified. 0,8 
the contrary, by our Practice the neareſt Heir in Being when the Succeſſ al 
falls, is preferred: As a Father will be ſerved Heir to his own Son, albeit vi 
the Father be in a Capacity of getting Children, who if exiſting at the 3 Ml 
ther's Death would exclude him. 3. This would be contrary to the yl 
ſumed Intention of Sir George, who 1s not to be ſuppoſed to have deſign 
his Eſtate to be at any Time without a Proprietar, or his Family unr WAN 
ſented, whereby many Rights and Debrs, for Want of one having Tit: 
- Purſue for them, might be loſt by Preſcription ; Or to counteract his decll 
Opinion in his Idea Eloquentiæ Forenſis, and in his Treatiſe of Tailzies. MM 
ſides, that he has expreſly determined the Point by two Clauſes in RG 
Tailzie, whereof one provides, That if the Eſtate ſhoald fall to the ſecorn il 
younger Son of the ſecond Daughter, while the eldeſt Daughter has no ſeconi i 
younger Son, he ſhall have Right to the Mails and Duties thereof, till the la 
tence of a ſecond Son of the eldeſt Daughter: Whence it is clear, That d 
George deſigned the neareſt exiſting Heir to ſucceed in the interim, 10, 
withſtanding of a Nearer in Spe. The other Clauſe runs thus, That / 4:8 
econd Son of either of the Daughters or their Deſcendents happen to ſuacted 1 
the Eſtate of Bute or Langtoun, or the Eſtate of Roſehaugh fall to eiber RY 
their eldeſt Sous, the Perſon fo ſucceeding and his Heirs ſhall be holden i «il 
nude of the ſaid Eſtate of Roſehaugh, in Favours of his ſecond Son when 
he ſhall have one: Which argues Sir George to have had in his View it 
Succeſſion of the eldeſt Son of either Daughter, when a younger did nt 
exiſt at the Time of the laſt Heir's Deceaſe. 4. The Chancery is bound! 
give out Brieves to any apparent Heir applying; And the Judge compete 
and Inqueſt to whom theſe are directed, are under a legal Neceſſity to ſerve ti: 
Bearer Heir affirmative, he proving himſelf to be legirimmns et propingaior of Ls 
 Tailzie, or Proviſion at the Time, which my Lord Aſont ſtuart certainly 
ſeing Proximus eſt quem nemo antecedit, For the Inqueſt cannot look c 
to theſe Things que in Jure tantum confiſtunt, nor look forward to Poſſibił WM 
ties, which are not the Subject of their Cognition. 5. Tis a Principle u 
the Law of all other Nations, That the immediately exiſting Heir {houl 2 
be entred, that Property hang not in an Uncertainty, For Example, "i 
France le mort ſaiſi le vif, the Heir ſucceeds as ſoon as the Predeceſſor's Brea Wa 
is out. 6. Upon the Suppoſition of making the. Succeſſion pendent, and hang 
ing up the Property in the Clouds, many great Inconveniencies woud 
follow : Creditors could not be anſwered, Law having. provided no Rule 
in that Caſe for cba on Diligence; Superiors would want a Vaſſal, an 
the Caſualities thereby ariſing, and Vaſſals would want a Superior to be el 


tred by. 


: 


— 
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PDarhhed for in Lady Mackenzie, Our Tailzies and Subſtitutions, are ſo many 
=. Inſtitutions. By the common Law there are conditional as well as 
ple Inſtitutions, whereof the Condition and Quality kept the Succeſſion in 
ſpencexill the Condition exiſted or ceafed to be Poſſible: And where'Chil- 
en to be procreated were inſtituted, they were underſtood to be called con- 
ionally becauſe of the Uncertainty of their Exiſtence. Nor doth the Succeſ: 
a edio Tempore devolve to the next Heir, but is Pendent: Which is alſo 
reeeable to the Opinion of Lawyers, particularly Peregrinus de Fide- cbmm iffis, 
. 300, 3 10. and Voet. Comment. ad ff. Tit. de Hered. Inſtit. h. 12. 2. The 
rds Peciſions have fully cleared and determined this Point, in the Caſe of 
e Succeſſion of the Earl of Levin, betwixt the Lords .Rotheſs and Melvill, 
here no Place was found for a remoter Subſtirute, ſo long as there was Hopes 
a nearer: And in the Prattick betwixt Weir and the Laird of Corehouſe. 

BS As to my Lord Mount ſtuart's Objections, it is anſwered, 1. The Rule of 
Wnſidering the Heir's Capacity at the falling of the Succeſſion, had only/Place 


ity of Blood: But in the Inſtitution of Heirs, or tailzied Sueceſſion, the Ca- 
Niity of Perſons inſtitute or ſubſtitute conditionally, is only conſidered at the 
EKiftcnce of the Condition. Nor doth any Nation allow a greater Latitude 
Perſons in the free Diſpoſal of their Eſtates, than our Law doth in Tailzies; 
| btleties of the civil Law concerning the Heir's Capacity the Time of the 
| Wens Eſtates from their Children and Deſcendents, to very remote Relations; 


WS preſumed Intention of Sir George, it may be mote rationally urged; 


al Surceaſe of a Repreſentative, than that the Order of Succefſion preſcribe 
him ſhould be inverted. It can't be underſtood an Argument of his pri- 


Fading betwixt Rotheſs and Melvill, he. inlarges more upon that Side tor 
ee was moſt anxious to have his Family diſtinctly repreſented, and not 
founded with either of the Families of his Sons in Law: So by the firſt 

= general Terms, but only in the Terms of a particular Inſtance, carrying 


own Reaſon of Speciality, viz. That his Eſtate might not be in Suſpence, 


WY them. But 'tis a quite different Caſe here, where a ſecond Son, and the 
Leſt of another Family are competing, whereof the later would confound his 
grandfather's Eſtate with his own: As to the other Clauſe, Sir George's 


ad here there is even a Probability of a diſtiti Repreſentative; 3. The 
d 4 ncied Inconveniencies, by keeping Dominium in Pendenti ſine Domino, are 
fl 


ot real: For in many Caſes the Exerciſe of Property is in Pendenti; as in all 
Ppeaſve Conveyances, and where a Naſcitaru: is inſtituted; Have we not 
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5 ondition? In all which Caſes Law conjoins the Entry of the Heir conditi. 
Pally inftituted with the Predeceſſor's Death, who during the Interval is re- 


Nom the Caſe of Creditors, Superiors and Vaſſals, and the Loſs of Rights 
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Succeſſton ab Inteſtato, where Law calls every one according to the Prox- 


hereby moſt of our ancient Families ftand, and wherein we regard not the 
edeceſſor's Death: The ſuperſtitious Obſervance whereof would carry away 
| d perhaps to the Sovereign as altimus Heres, 2. As to the Alledgeance upon 
t his Choice ſhould rather be obſerved, tho? with the Inconveniency of 5 
| We Sentiment, that when in his Idea Eloquentiæ Forenſis he ſets down the 
ich himſelf was Advocate, which is an uſual Thing. As to the Clauſes in 
mg Tailzic founded on by my Lord Mount ſtuart, it is anſwered, That as Sir 


Wlauſe it is plain, he deſigned nota general Rule; the ſame not being expreſt 


BY hilc the Competition runs. betwixt two ſecond Sons, whoſe Preference per- 
ps was indifferent to him, his Family being diſtinQly repreſented by either 


Wnxicty that the eldeſt Sons ſhould denude in Favours of their younger Sons; 
ul inforee his Intention of keeping the Succeſſion diſtinct where it was poſſible: 


Wltances of a Tailzie made upon Condition that the Heir ſhould marry ſuch a 
erſon, whereby the Succeſſion behoved to be Pendent till the Event of the 


Wrclented in ſome Meaſure by the Heredit as j acens, As to tlie Prejudice drawn 
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216 A Journal of the Seſſion; containing 
through Preſcription for Want of one intituled to purſue : There is a Remi 
for all this, by a Curator Bonis dandus, who finds Caution, and acts as the Pro 

prietar, ſave that he cannot alienate; as a Tutor acts for a Pupil. And as Cre 
tors may be thus paid; ſo there is no Queſtion but they might affect the EH, 
it ſelf by deelaratory Actions and Adjudications. For tho the uſual Form an 
not exactly quadrate with this, our Law is not ſo. Darren, bur it may be ada 
ted to-Exigencies. The Caſe of the Superior's wanting a Vaſſal, is but why i 
frequently occurs: His Nonentry Duties or other annual Preſtations may 
ſatisfied by the Adminiſtrator. As to the greater Caſualities of feudal Deli; Wi 
quency, no Objection can be drawn from theſe, ſeing what ariſes from h 
Nature and Condition of the Fie, is conſented to by the Superiors in then 
%%% ea, 1 TIS IDE 19. GOL} 
Triphed for the Lord Mountſtuart. No manner of Reaſon can be aſſions 
for the leaſt Difference as to this Point, in the tailzied, from the legal Succep, 
on: ſeing the which fail gieing expreſſed in the one, is nothing elſe than i; 
actual Failzure in the other, according to the Degrees appointed by L 
Nor is it ſo much the Preference of one Heir of Tailzie to another, that 1, WAR 
- Diſponer regards; as the having himſelf repreſented, and his Memory pr 
ſerved: And tho? a Man may project whom and what Degrees of Perſons 
would have to ſucceed. him, GOD alone diſpoſes of theſe Events. It choks 
Religion, as well as Law, to interpret the Will of Defuncts fo preciſely, x 
to wait ſtill for the Heir called and marked out by their Tailzie, tho? it ſhoul 
not pleaſe the LORD to beſtow ſuch an Heir. It is alſo certain, That the 95 
neral Rules by which the legal Succeſſion is regulated, muſt take Place in 
tailzied, Menoch. Conſil. 198. N. 14. And the Reaſon of the Law, viz. Th 
the Defun& ſhould not want a Repreſetitative and Manager of his Eſtate, g 
that Creditors may have a Perſon to purſue for their Debrsp is equally conclul 
ing in both Kinds of Succeſſion. It is granted, that where it appears to har 
been the manifeſt will of the Tailzier to have the Fie in Pendency, it maybe 
Pendent; but where no ſuch Evidence appears as can exclude all Manner df 
Doubt, Præſumitur pro Lege. As to the Authority of the Lawyers adduced for 
the poſſible Heir, Peregrinus decides nothing in this Matter, but only relate 
the different Opinions of ſeveral Lawyers. Beſides, it is a General to be obſrv- 
ed, That the Authority of any foreign Lawyer is not to be regarded, in do far 
as he recedes from the general Principles of the civil Law : Otherwiſe we might 
introduce the Cuſtoms and Deciſions of other Nations as our Law, which were 
abſurd. Nor doth the Citation from Voet meet this Caſe, for the Species Fadi 
. propoſed by him, is where the Heirs to ſucceed ab Inte ſtato, were ſubſtitutel 
3 to a Poſthumous Child, which, before its Birth, was not ſuch a ſimple Poſſb 
= lity, as a ſecond of the Lady Mackenzie's Body. As to the Deciſion betwitt 
= Meir of Blackwood and the Laird of Corehonſe, narrated in my Lord Melvills 
= _ Caſe by my Lord Stair, Inſtit. Page 476, the ſame makes for the Lord Mount 
| Fuart, for there the Service proceeded, and the Point of denuding afterwards 
upon the Exiſtence of an Heir of Marion Weir's Body, came to an Arbitration, 
But here the Point of denuding is not the Caſe, for which Diſpute there will 
only be Place, when the poſſible Heir exiſts. As to the Earl of Levin Caſe, 
it may be ſaid with all Reſpect, That it was ſingle and ſingular, and attended 
with the Speciality of a Donatar in the Right of the Superior. Beſides, the 
VMa.atter was in Effect tranſacted: For the ſmall Complement to the Chancelot 
1 of the Eluſory Retour - duties was not grudged, nor reclaimed againſt, where 
the full Rents came to the preſent Heir, and there was no great Hopes of hö 
vuoer being diveſted by the poſſible Heir. Nor is it to be imagined, that the 
Chancellor's Lawyers would have adviſed to take a Gift of the Nonentry, ha 
they thought it practicable to oppoſe the Service. 2. The Inconveniencies 
waiting for the poſſible Heir are not obviated by a Curator Bonis; oy _ 
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ele Heir; nor yet could he advance Proviſions to Heirs Female, in Order to 
beir Marriage. So that innymerable Inconveniencies would remain, ſuppoſe 
Curator ſhould be forced upon the Eſtate, whom it cannot be imagined the 
ailzier had ever in bis View: Seing otherwiſe he would have provided one 
r more by his own Nomination, PE ES ae. 
= The Lords allowed my Lord Mountſtuart's Service as Heir of Tailzie to 
Sc late Roſehaugh to proceed, notwithſtanding the Poſlibility of the Lady 
ckenzic's having a {ſecond Son. ke are Tok 


BS rodem Die. Martha Wright and Enſign David Kinloch her Husband; 
& -4-inft Alexander Lindſay Merchant in Edinburgh. & 


J 


Alexander Lindſay, for Payment of Eight hundred and thirteen Pound Scots, 
ontained in 4 Bond granted by him to the deceaſt Alexander Wright Mer- 
bant, and aſſigned by him to the faid Martha Wright his Daughter: Alex- 
der Lindſay proponed Compenſation for the Sum of Five hundred and four- 
BS on Pound, acknowledged by the Cedent to be due by him to Mr. Lindſay, 
bis Oath given before Sir William Calderwood and Mr. N illiam Forbes Advo- 
tes, Arbiters choſen by both Parties, for clearing of Merchant Dealing be- 
it them, conform to a Submiſſion bearing a Conſent to take their Oaths; 


hich Oath is ſigned by the Deponent and Arbiters. 


Wy Compenſation: 


* 


Renlyed for Mr. Lindſay. 1. * Tis laid down as a Principle by my Lord Stair, 


; p/tit. 4. Tit. 44. §. 7. That even extrajudicial Oaths of Verity afford both 


ion and Exception, whether ultroniouſly emitted, or upon Tranſaction or 
elerence of Parties: Yea, tis only ſince the 4# 19. Parl. 3. Ch. 2. that Mi- 
res could be reſtored againſt their extrajudicial Oaths; And Caſus omiſſus has 
ar pro Omiſſo. 2. This may be termed a judicial Oath, being emitted be- 


re Arbiters authorized by La, and expreſs Conſent of Parties in the Subs 


cc, it is a ſufficiently probative Acknowledgement of the Debt, being ſub- 


a ſimple extrajudicial ſubſcribed Declaration would be .probative againſt the 


* 
Fi £ U . 


rbiters, cannot be leſs Obligatory. 


3 panted by private Parties, is 4 uon habente Poteſtatem. 
Tze Lords found that the Oath emitted before the Arbiters is probative. - 


WW Eodem Die. Myr. David Ramſay Writer to the Signet, againſ® William 
= Nairn of Dunſinnen, Commiſſar Clerk of Edinburgh. 
4 liam Nairn having, as Execuutor Creditor to Thomas Toung, confirm- 
F De ed and got Payment of Fourty Bolls Bear and Malt belonging to him at 


1 
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Ee | confirm 
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orator cannot ſafely pay, or tranſact Debts ; Neither is his Perſon liable tg 
e Creditors; Nor would Preſeription run againſt him as repreſenting the poſ- 


N a Proceſs at the Inſtance of Martha Wright and her Husband, againſt 


G : | Alledged for Martha Wright. An extrajudicial Oath cannot found a Reaſon 


ion, to take the Oath : And there is a great Difference betwixt a Conſent ' 
take an Oath of Party as in this Caſe, and the taking of Witneſſes Oaths. 
Ss Tho! ſuch ar - Oath of Party taken by Arbiters - were not probative as art | 


kribed by the Deponent and, Arbiters, who were as good as Witneſſes. And 
WS rater: Such a Declaration upon Oath ſubſcribed by the Deponent and two 
; Duplzed for Martha Wright. The Oath having been emitted upon a View 
ending all Debates by the Submiſſion, and the Submiſſion having, broke up 
ichout taking Effect; the Oath, as Acceſſoriam. mult fall in Conſequente. 


| N The Diſtinction bet wixt taking Oaths of Witneſſes, and the Oaths of Parties, 
© groundleſs; For the taking Oaths being Actus Juriſdictionis, ſuch a Power 


eaſe; Mr. David Ramſey, within Six Months of Toarg's Death, did alſo | 
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218 4 Journal of the Seſſion; containing 
confirm himſelf Executor dative qua Ereditor, and purſued Dunſinnen for pa. 
ment of a proportional Part of the Price of the Subject confirmed, as having 3 
Intereſt therein by doing Diligence within the Six Months, in the Terms of te 
Ad of Sederunt, February 28, 1662. 3 3 
 Alledged for the Defender. That he ought to be preferred, in regard he f 
confirmed the Bolls, and the poſterior Confirmation is null: Becauſe, then 
cannot be two Principal Teſtaments, and Goods once confirmed can only be pu. 
ſued for at the Inſtance of other Creditors Fia Actionis againſt the Execyy, Wl 

Creditor confirmed. Nor can there be two diſtin& Executors confirmed u 
the ſame Subject, more than there can be two Services of Heirs ; an Exec WA 
being Heres in Mobilibus: And the At of Seaerunt relates only to ny, MA. 
Executors conjoined in one Teftament, who are but as Coberedes. _ = 
Replyed for the Purſuer. Tho' two Teſtaments ſimply Dative as to the 
Subject, or one ſimply Dative, and another wherein the Executor is confirny Wl 
qua Creditor, would be inconſiſtent ; two Executors Creditors may be confimy 
upon the ſame Subject, as well as two Heirs Portioners may be ſerved. Becau Way 
a ſimple Executor dative is obligedto give up Inventory of the Defunct's w-. 
Goods, and it is good Defence to one purſued as vitious Intrometter with 
Defunct's Goods, that a third Party is confirmed Executor dative, albeit (i. 
Intrometter derive no Right from him: Whereas an Executor qua Credits 
needs only to confirm as much of the Defunct's Goods and Gear as he thinks Wl 
And his Confirmation would not purge vitious Intromiſſion, unleſs the Introng 
ter derive Right from him, as is clear from the AQ of Parliament 1696; f. 

that a Creditor by confirming deſigns only his own Security, and not to rey 
ſent the Defunct. The Ad of Sederunt. bringing in all Creditors confirny 

themſelves Executors within Six Months of the DefunQ*s Deceaſe pari Py 
Is not to be reſtricted to ſeveral Executors in one Teftament : As is clear 
from the Tenor of the Act, and from my Lord Srair and Sir George Macken 

Obſervations thereon, and the Analogy of our Law in other Cafes. Dont 
the Act of Parliament 1661, upon the ſame Ground bring in Appriſers nin 

Year and Day pari Paſſ? %% ET pL 
Duplyed for the Defender. As to the Point in Controverſie, there is 1D. 
ſtinction betwixt an Executor Dative who has the whole Office, and an liecu- 

tor Creditor : Seing as to the Subject confirmed, both equally repreſat the 

Defunct. And tho? different Executors Creditors may, one after anothe, co: WA: 
firm different Subjects, they connot confirm one and the fame Subject; acco Wl 
ing to the conſtant Practice of the Commiſſar Court of Edinburgh. Te Pan 
| Hel of Appriſers or Adjudgers within Year and Day doth not hold: For Appii 

ing or Adjudication is no Title of Repreſentation; and two Perſons may i! 

well have different Securities upon the fame Subject, who could not be diffzrit 
J ũ TTT 5 

The Lords found that the Purſuer and Defender ſhould come in pars liſi 
The former paying always a Proportion of the Charges wared out by the latter, 
as Executor Creditor firſt decerned and confirmed. 8$Þ — — | 


January 6, 1708. Francis Sinclair Son 10 Thomas Sinclair, Brother to i 
Laird of Roſline, againſt Francis Maxwell of Tinwall. 


Sobel! W auchop having Right to a Bond of One thouſand nine hundred Merl Bi 
| bearing Annualrent, ſhe left the fame in Legacy to Francis Martell of i 13 
wall, who had been imployed as a Friend by Thomas Sinclair Husband '0 BY 
Elizabeth Maus bop the ſaid Iſobels Heir, to influence 1ſobe] to diſpoſe of thut 
Mony in Favours of her Siſter, Tinwgll ſometime after the Teſtatrixs ge 
e i | | W 
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omas Sinclair, That he had anſwered his Commands ſo far as in 
bin bay, in injoining ber to diſpoſe of What ſhe had to his Wife, which the 
Oefunct refuſed + And that, rather than another ſhould get it, he took a Right 
his own Favours, but to ſhew that what he did was purely for Francis Sin- 
is Profit, he promiſed him Repetition of the ſame whenever he paſſed his 
Minor Years; always reſerving the Property to himſelf, in Caſe he Francis, 
eicher diſobliged his Father Thomas, or took any irregular or unadviſed Shifts, - 
BE i; Sinclair raiſed upon the foreſaid Letter a Declarator of his Right to the 
e thouſand nine hundred Merks Bond againſt Tinwall. | 


-1oed for the Defender. That quoad the principal Sum non facit vim + 

KF an — — is only promiſed at Francis Sinclair's Majority, Tinwall — 
uld have the Sum till that Time, and cannot be debarred from uplifting there- 4 

Bt Eſpecially conſidering, that Frencis's Right is clogged with ſeveral Condi- _— 


os which may happen not to exiſt ; and in the Event of their not Exiſtence, | 


all reſerves the Property to himſelf. 


Wruſt; to take the Right for the Purſuer's Behoof: And in all Events, the Annu- 
ents are preſently due to him, the Conditions being adjected only to the Fie 

EX The Lords found that both the principal Sum and Annualrents ought to be . 
vrred to Francis Sinclair at his Majority: And preferred Tinwall, he finding 
ccient Caution to make both Principal and Annualrents, in ſo far as he up- 

ies the ſame, furthcoming to the ſaid Francis at his Majority, upon the Condi- 

Iss contained in the Miſſive. But that Tinwall ſhould be free in Caſe Francis 

S:cla:r either diſoblige his Father, or take any irregular Courſes, or in Caſe he 

before he be Major. {es FRY SEW hs OS MP 


BS in fwered for tbe Purſuer. That the Defender was previouſly obliged by the 


1 


rodem Die. Alexander Sands and other Seamen in Preſtounpans, againſt 
Walter Scot Merchant in Dalkeith e Hos or NE 


27 Lexander Sandi and others, having obtained Decreet before the Admiral; 
NR againſt Walter Scot as Owner of the Cargo of a Ship navigated by them, and 
Wt having paid the Fraught; he raiſed Suſpenſion and Reduction thereof upon 
Ground, That the Judge committed Iniquity in finding him liable for the 
mens Wages. Becauſe our Law knows no Hypothecation that Seamen have 2. 
i their Wages, on Goods aboard belonging to other Perſons than the Skipper 2 
a Owners of the Ship, with whom they Contract. And eſto they had ſuch a j 
potheck, yet, the Suſpender having received and diſpoſed of the Goods 
Egrought Home unaffected by Diligence, the Seamen can have no Inrereſt there- 
b : Otherwiſe Merchants and Traders might be ruined by Proceſſes at the In- 2 
ace of ſuch Seamen, for their Wages out of Cargos Thirty nine Years back. 
= Anſwered for the Chargers. By the Law of all Nations, Goods imported i 
hips upon Charter-Party, are liable for Payment of the Fraught 5 And ſuch as 9 
ee imported without a Charter-Party ( as in this Caſe) are ſtill liable for the 
emens Wages, Which is founded on material Equity: In regard the Seamen 
Wake the Goods aboard, place them where they may be ſafeſt, and are liable for 
y Damage arifing to them in the Ship, without extraordinary Streſs of Wea- 
er; they navigate the Ship, bring her to the deſigned Port, and deliver out tue 
Woods ſafe. The Seamen did indeed ſuffer the Goods to be unloaded before they 
raved their Wages : Becauſe; they thought they were dealing with an hin — 
an, who would not defraud them; And they could not clatm Wages till after 


— 


| 


l; 


be 


© | 2 | ; | | — 
0 WPclyery of the Goods: But after all, tho' the Cargo were not affe&iable for the = 
ut I Seamens Wages, the Suſpender qua; Merchant cannot refuſe to pay them: Se- = 
in; s he Bill owes the Fraught to the Skipper. 1 9 


receiveable in a Suſpenſion. 2. The Suſpender having homologated the (1. 


2. Tho? the Backbond had never been granted, the Bond charged on il 
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The Lords were clear that the Seamens Wages were no Debt of Bottoms, Wl 
affecting either the Keel of the Ship, or the Cargo: But found the Fraug Wl 
liable for the ſaid Wages, and therefore repelled the Reaſon of Suſpenſion. 
_ January 8, 1708. Mungo Cochran Merchant in Glaſgow, againſt my Ly | 
C „ eee, led ts 4 
XIV Lord Bargany being charged on a Bond for 1000 Pound Scots, granty Wl 

by him to Mango Cochran, as the College of Glaſgon's Tackſman ofty, Wl 
_ Vicarage Teinds of the Pariſh of Calmonel; which Mr. Cochran's Backboy Wi 
of the ſame Date bears to have been a Graſſum for a Tack of my Lord's Teig Wa 
in the faid Pariſh, to which he pretended to have a better Right; which 
His Lordſhip produced betwixt and Whitſunday thereafter, the Bond for 1, Wl 
1000 Pound ſhould be null; and if no better Right were produced againſt u] 
Term, the Backbond ſhould. be null: My Lord ſuſpended upon this Rea, Wa 
That his Lands within the Pariſh of Calmonel did never pay any Vicary Wl 
Teind to the College of Glaſgow ; conſequently he could neither be liable h. 
Graſſum, nor a Tack-duty, PET. V 9 
Alleadged for the Charger. The Reaſon not being inſtantly verified, iss 


lege's Right, by taking a Tack, and giving Bond for the Graſſum, which Wn 
the Quality of thè Backbond was to ſtand in full Force againſt him, if a diſtin} 
and poſitive preferable Right in his Perſon were not produced againſt au Wl 
ciſe Term; the Setter is not now obliged to regard the vagrant gem 
Alledgeance of Immunity Three Years and a Half after elapſing ther, 
_ eſpecially conſidering, That by the Act of Sederunt, November 27, 1592, k. 
Lords declared they would decide in all Clauſes irritant,according to the ext 
: Words and Meaning thereof > oo le int ©5254 
Anſwered for the Saſpender. He offers to prove that no Vicarage Ti 
have been paid for his Lands within the Years of Preſcription; and the Alle 
| ance being Facti, he muſt get a Term for that Effect, even in a Suſpeniu 


Condictione indebiti Chirographi Errore Facti dati: It being granted upon vy- 
poſition that the Suſpender had no Right of Immunity from Vicarage Td, al 

which is now diſcovered to be an Error in Fact; and where a Man througi 
| ſuch a Miſtake gives either Mony or Bond, Law allows him Repetition. al 
3. The Suſpender may purge the Irritancy in the Backbond before Declarator: Ws 
And it has been found that a probable Excuſe exempted from Irritancies mot Wl 
favourable than this, Jul) 14, 1675, * R N 


Ihe Lords found, That if the Suſpender do as yet inſtruct a better Riit 
to the Teinds of his Lands in the Pariſh of Calmonel, it is receiveable ; ud 
remitted to the Ordinary to hear the Parties upon the alledged Immuniiſ- i 


. Eodem Die. The Repreſentatives ef Major Chieiy ef Daley, ag" Sr WW 


Alexander Brand. 


LIY a Minute of Sale of the Lands of Daly betwixt Major Chieſh, and dt *'Y 
1 : Alexander Brand 5 the Major being obliged to g1VE Sir Alexanal a 1 
ſufficient Right to Stock and Teind ; And Sir Alexander having after va wr 
queſtioned the Major's Right to the Teinds as not ſufficient: Both Parties. 4 Wit 
May 1700 ſubmitted to the Duke of Argyle what Right the Major ſnould 8! 1 
of the Teinds ſold to Sir Alexander. The Arbiter conſidering that the 707 
had only Right by Progreſs to a Tack of the Teinds of Dali, granted 70 - 


* 
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ommendator of Holy-rood-hoaſe in September 1598, to James Ballenden of 

7 urghtoun, during the Lifetime of himſelf and Heirs therein mentioned, and 
iaeteen Years after the Deceaſe of the laſt of theſe Heirs; did, upon a miſ- 

ken Suppoſition that the late Lord Ballenden was the laſt Heir, ordain Major 

ieſh to grant to Sir Alexander a ſufficient Diſpoſition of the ſaid Tack for 

e aid Lord Ballenden's Lifetime and Nineteen Years after his Deceaſe, and 

WS purchale from the Commiſſion a Prorogation thereof for Two Nineteen 
ars further in Favours of the ſaid Sir Alexander, who was ordained upon 
W--formance, to diſcharge any Thing he could crave in Relation to theſe 
r 6 

re Repreſentatives of the Major finding upon Inquiry, That the Lord 
enden was none of the Heirs mentioned in the Tack, and that the Nineteen 
ars aftgr the Failure of the laſt Heir were expired before pronouncing of the 
ecreet Arbitral, ſo that the Tack could not be prorogated: They took a new 

Nack from Her Majeſty, as come in Place of the Biſhop of Edinburgh, who 

Bs Titvular of the Teinds of Dairy, for Four Nineteen Years, commencing 

m Lam 1707 ; and offered the ſame to Sir Alexander as an Equivalent 

a Decreet of Prorogation in the Terms of the Minute; and inſiſted againſt 

Sn for Payment of the Price of the Lane. | WO, : 
Alleaged for the Defender. 1. The Decreet Arbitral muſt be implemented NF: 
be preciſe Terms thereof, and not by an Equivalent. 2. The Tack offered - 
ot ſo ſufficient as a judicial Prorogation of the former would have been! 
aauſe, a Purchaſer might ſafely rely on a Decreet of Prorogation, which 

ad not be quarrelled, the Authors of the former Tacks being therein called: 
bereas a Tack of Teinds granted by Her Majeſty may happen to be ex- 
Edd by ſome others pretending a better Right, it being 22 Dabio if the 
een has Right to the ſaid Teinds; and tho? She had Right as come in Place 

che Biſhops, She cannot grant a Tack for a longer Space than they could 
EO rerun Jour eg T, 
Anſwered for the Purſuers. The Queen having now all the Right to the | | 
Winds which the Commendator had, a Tack from Her Majeſty for Four 1 
Nneteen Years, muſt be thought atleaſt as good and ſufficient a Right as the 
ers for Three Nineteens only. And ſeing to implement the Decreet i#- 
74 ſpecifica is abſolutely impreſtable, not through any Fault of them or their 
thor, but by the, Tacks being expired before the Date of the Decreet; 
Fadi impreſtabilis ſubit Damnam & Iutereſſe. 2. King Charles the Firſt 
Ring acquired theſe Teinds, and annexed them to the Biſhoprick of Edinburgh, 
che Queen by the Suppreſſion of Biſhops having come in their Place, Her 
ht to ſet Tacks cannot be doubted. For She may Jare Corone diſpoſe of 
Ch abſolutely at Her Pleaſure : As de Praxi She has not only granted long Tacks; 
even heretable Rights to ſeverals ; She being reſtrained in that Matter by 
fluch Law, as the Biſhops were. „ 33 


he Lords found, That the Tack of Teinds offered by Major Chieſlie's' 
breſentatives, was equivalent to the Right decerned to be given by the 
Pereet Arbitral, and that Sir Alexander ought to accept thereof as ſuch: 


* 
* 


by January 15, 1708. Henry Crawford Merchant in Crail, gainſt Alexander 


t Piper of Newgrange. 
4 1 Lexander Piper having accepted a Bill for 247 | Pound, payable to James 


A 4rbathnot Skipper in Montroſe ; and thereatter upon clearing Accompts * 
ch Arbuchnot, having procured from him a general Diſcharge of all Bills 


} cept another Bill ſpecially therein mentioned: Mr. Arbuthnot indorſed the 
ü 7 Pound Bill, for his own Behoof, to John Auchterlony his Truſtee, by wow 
| * n a bs . 


— 


to elide Arbuthnot's anterior Diſcharge. 
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it was indorſed Blank and left with Arbuthnot, who filled up Henry Cramforq 
Name therein. Mr. Piper being charged by Crawford, he ſuſpended, upon 
Arbuthnot's general Diſcharge, Which, he offered to prove by Cranford's Oath, 
was anterior to the Indorſation in his Fa vous. 
Alleaged for the Charger. The Indorſation to him for an onerous Cauſ, 
cannot be prejudiced by any ſuch private ſeparate Diſcharge : No ObjeQtion 
being competent againſt the Payment of a Bill tranſmitted to ſingular Succeſſoꝶ Wl 
for onerous Cauſes; except upon Qualities ingroſſed therein, or Receipts an; Wl 
Diſcharges on the Back thereof. And if it were otherwiſe, the Currency Wl 
Bills would ſtop: For no Man would take an Indorſement of a Bill, leſt; 
might be rendred inefteQual by- the Indorſer's ſeparate Receipts and Dir 
charges. % Fg W een e 
red for the Suſpender, To advance this Doctrine, That Bills of Excharg 
cannot be extinguiſhed by a Diſcharge, were to lay an Embargo on the mg 
valuable Branch of Commerce; and to enervate, if not deſtroy, the chi 
Vehicle thereof: Seing it is impoſſible that the vaſt Number of Bills of Exchary If 
that go out of the Hands of Merchants and Factors on all Occaſions, can x 
returned to them, and cancelled before their Eyes, before a final clearing vi 
their ſeveral Conſtituents and Correſpondents in the remoteſt Corners of th 
World. 2. Suppoſing ſuch a Diſcharge could not exclude an accepted Bill, by 
that the ſame were to be conſidered as a Bag of Mony which Third Party 
might bona Fide acquire: Yet Crawford not having paid Sums of Mony for q 
taining the Indorſation, which was made by Auchterlom for Payment of a bu 
due by Arbuthnet to him leſs than the Sum in the Bill, and taken in Security AE 
the ſaid Debt, and of what Expences Crawford ſhould be at in recovering Py 
ment thereof ; ſuch a Conveyance by Auchterlony the Truſtee, is not relent 


_ » Replyed for the Charger, There is no Diſtinction in the preſent Caſe weh 

the Indorſation be for downtold Mony, or in Satisfaction of anterior juſt Del 
the Diſcharging thereof Fictione brevis Manus is equivalent to the paying May: 
And to make a Difference, would occaſion Confuſion in Commerce; for whe 
One Bill is indorſed for Mony payed down, Twenty are tranſmitted in di- 
„ Debts or Accompts. hop ink ahh 2 
The Lords ſuſtained the Reaſon of Suſpenſion founded on the genen Di 
charge: In Regard the Indorſement to Crawford was not for an adequate 

onerons Cauſe ; nor for Value given at the Time, but only in Security of by: 
gone Debt; and the taking it in Security of what Expences might be deburſe 
implied the View of buying a Plea, which deſerved no Favour. 


J anuary 16, 1708. Sir Alexander Cuming of Culter, | gain Sir Andre 
ZN a Kennedy of Clowburn. 3 te: * | : 99 Sa I: 


IN the Reduction and Declarator at the Inſtance of Sir Alexander (us 
| againſt Sir Andrew Kennedy, for reducing Sir Azdrew's Right to the Office of 
Conſervator, upon Grounds of Malverſation, the Lords the 19 November 170 

having ſuſtained his Defence founded on the Queen's Indemnity in March 17% 
to exculpate for any Malverſations before that Time: Sir Alexander alledg* 
that Sir Audrew ſince then, had been guilty of Malverſations in Office ſuffcient 
to deprive him. And particularly infiſted upon this, That tho? by Acts of rhe 
Royal Burrows, and the Third Article of the Staple Contract, the produtt 
of this Nation only, ſhould be Staple Goods free from all Duties and Cuſto" 
and by the Thirteenth Article of the faid Contract, none are allowed to te 
in Staple Goods but thoſe of the Scots Nation, and by the Act of Burrows 169% 
Factors are ſtrictly diſcharged to give the Benefit of the Staple to Strange 
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eo coverany Staple Goods belonging to Strangers as Scorſmens Goods, which 


Jie Truft repoſed in him, by allowing, conniving at, and being acceſſory td 
1 4 ee of Iriſh Goods, ſuch as Butter, Hides and Tatiow, id br 
W Gratification to bimfelf, allowed them to be entred by Scots Factors at the 
Praple Port as Scots, and thereby injoy Immunity from Cuſtom and Duties, to 
Whe great Loſs of the Manufactory and native Product of Scotland. And albeit 

might have been expected, that one who had been, under Profecution for 
BA buſe of his Office, and neceſſitate to lay Hold on the Benefit of an Indemnity 
chat Account, would have behaved himſelf with that Care and Conduct as 
Mot to expoſe himſelf a ſecond Time obnoxious to legal Puniſhment ; ſeing 
„ Lex in preteritum quid indulget, in futurum magis vetat, L. 22. V. de 
1 gibus: Let neither Iadulgencies, Admonitions nor Indemnities have been 


ie to reclaim Sie Andrew, who has ſo far {lighted the Grace of Pardon, as 
give neighbouring States Occaſion again to complain, That ſince that 


| Wime Things ate worſe. than ever. Yea, fo incorrigible has he approved 


* Imfelf, that he would not eſcape, even in Tarte, where Offices are moſtly 
ther calculated for the Profit of the Governour, than of the governed. 


Hlledged for Sir Andrew. 1. It was not in his Power to communicate Privi- 
Nes and Exemptions: Nor did the Immunity of the Scots from Cuſtoms and 
ties, hinder the States of Aaland from conferring the like Privileges upon 

Whers. 2. No material Prejudice did ariſe to the Royal Burrows, or Trade 


* 
5 g 
iN 


m elan to Camp-vere by Scotſinen as Staple Goods; but on the contrary; 
alan was Gainer thereby: Seing we have not theſe Goods in ſuch Abyn- 


the Commiſſioners of the Burrows, that Factors covered Goods belonging 


WS Strangers as Scottiſb Goods; whereof no Notice was taken, nor any con: 
l FIG i | 7 any con 
Wy \munftion given: And he had all the Reaſon in the World to believe; 


ods; 


» EE Anſwered for Sir Alexander. 1. De Jure indeed it was not in Sir Andrew's 
ver ro communicate our Privileges to Foreigners, but de Fadto he did it. If 
j Ir Privilege by the Staple Contract imported not ſomething more than other 


ations bad, it would be pernicious to us, who, in Confidence thereof, are 
afined and thirled to ſuch a Port, be the Markets high or low: For Strangers, 


land might give other Nations, de Facto they never gave any; and till ſuch 


WT ime as they beſtow them alſo on others, they are ſolely ours. If Strangers 


ad any ſuch Privilege, 9or/arm do they make uſe of falſe Cocquets, falſe Entries, 
of ribe the Conſervator, Waiters and Licent-maſters, to let them paſs as Scots? 


s ſtrange that we ſhould draw in Queſtion among our ſelves a Point con- 


50 nd Town of Camp-vere who contracted with us! 2. If Staple Goods of the 
ent rroduct of Treland were privileged to come to Camp-vere free of Duty, it would 
che atirely deftroy our native Product: For the Jriſb would be able to underſell 
of WES Andthe other Provinces would allow thoſe to be tranſported among them 
ere of Cuſtom upon Inland Paſs-ports, as they do Scots Staple Goods: Becauſe; 
ade hat would not only diminiſh the publik Revenue, but prejudice the other 
9 fading Towns in the Netherlands, by drawing the Trade and Shipping from 
gen Fir Harbours to Zgaland. 3. If the iniquous Practice of Sir Andre's 7 55 | 
of i | ; | | CELLIOT 
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BP & the Confervator is to ſee executed. Yet Sir Andrew Kennedy had betrayed 11 


the Nation by Importing the Staple Goods of Butter, Hides and Tallow 


ee, as to be able to export them to the Nerherlands, or any where elſe, to 
Advantage. 3. Sir Andrew had done no more, than had been the Practice 
bormer Conſervators: And communis Error facit Jus. 4. He had repreſented 


bat, ſeing the Factors complained of were connived at, himſelf could be in 
BS worſe Condition for intrometting with the Conſervator-dues of ſuck 


ring the ſame Advantage with Liberty to go where the Markets offer beſt; 
ould have much the better of us. But whatever Privileges the States of 


erning our Privileges, that has always been yielded by the States of Zealand 
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ceſſors could operate his Excuſe for a. Malverſation contrary to ſtanding Ty, 7] 
publick Utility, yea, and common Honeſty : By the ſame Argument, a Wait : 
or Cuſtom-houſe Officer taking Mony, and permitting Goods to be run with 
out paying the Queen's Cuſtoms ; or a Colonel making falſe Muſters, au 
keeping a great many Men in his Pocket ; or a Governour in the Plantatigg 
ſuffering Strangers to Trade and Shipzoff the Tobacco, Sugar, and Spice, ji 
the Iſlands, to foreign Markets; might all come off on Pretence of their yy 
Ag deceſſors having done the like. Did not the Lords of Seſſion deprive Sir jy, 
uam Primroſe of his Liferent Office of Clerk to the Notaries, for his Omig,,l 
E- to call in their Prothocals : Albeit he alledged that his Predeceſſors in 06,8 
had been Guilty of the like Neglect; and there was no poſitive Law injoiniyf 

ſuch a Thing? Nam quod non Ratione Introductum, ſed Errore Primum, den 

Conſuetudine obtentum eſt, non debet obtinere, L. 39. ff, de Legibus. 4. A. FL 

the Alledgeance that Sir Andrem had exonered himſelf to the Burrows, by |, 

1 ing the Matter before them, who did not reprehend it, or give new Inſtrucm 
- about it; the ſame is not relevant: For whatever might have been ſaid for vl 
1 '  Exoneration now, had the Burrows proceeded to Cognoſce, Cenſure or Pa˖ƷruQ 
1 the Tranſgreſſion, no ſuch Thing being done by them, he cannot bottom wil 
; Excuſe upon that Topick. But then again, it was not in the Power of vl 

_ Royal Burrows, to diſpenſe with the Communication of our Privilege, Wal 
Prejudice of Burghs of Barony, who by Act of Parliament have an Intere(1: 
Trade; or in Prejudice of Heretors, who have the chief Intereſt in the nuvi 
=... Product and Manufacture of Scotlanã t. F 
EE: The Lords found Sir Andrew Kennedy's receiving ſince the Indemnity Cy 
=. ſervator-dues for Butter, Hides, Tallow and other Staple Goods, con 
directly from Ireland to the Staple-port, to be a Malverſation, relevant to is 

Deprivation of his Office of Conſervator : Notwithſtanding of what is en 

ſented concerning the Practice of former Conſervators, and the ftatingk 

Matter before the Commiſſioners of the Burrows, without any new Injunt 


from them. / e 

Ihereafter, January 29, 1708. Sir Andrew Kennedy alledged, That, hi. 

Commiſſion, he was both Reſident and Conſervator, which are diftin& Of 

And tho? his Right to the one be reduced, it ſtands good as to the ht, 

wherein he hath behaved himſelf well and faithfully, y. 

. Anſwered for Sir Alexander Caming. Not to mention the many Parton 

- *Wherein Sir Andrew alſo abuſed his Character of Reſident, who was a Reſdm 

Without reſiding, as he was a Conſervator without conſerving ; How nE 

05 pretend to act in that Sphere, contrary to Her Majeſty's Pleafare? And wht 

Imputation would it be to Her Majeſty, to have a Miniſter palm'd upon He 

after he hath rendred himſelf unacceptable abroad, and obnoxious at home! 

Eſpecially conſidering, that the ſending and recalling Reſidents and fore! 

Miniſters at Pleaſure, is Her Majeſty's royal Prerogative. : - 

I)!be Lords repelled Sir Andrem's Defence upon his Office of Reſident. 


January 20, 1708. The Kirk Sion of North Leith and William wilan' Wi 
their Tackſman, azainſt Thomas Brown and Andrew Skeen 'Merchuts. il 


1 15 the Action at the Inſtance of William Williamſon, as having Righ by 3 
DES . Tack from the Miniſter and Kirk Seſſion of North Leith, to the Teind "Wi 


- "Fiſhes imported to Leith and Newhaven, againſt Andrew Steen and Loon 

Bromn; for Payment of the Teind of ſeveral Kinds of Fiſhes taken in the North 
Seas, and imported to Leith in Order to be exported to the Straits, upon 1 
round, That the Miniſter of North Leith had been in immemorial Poſſci0 f 
—** of Twenty Shillings for each Laſt of Herring, and one of cach Twent) of 


| 


| 


WE imported to Leith, conform to à Right flow ing from the Lord Foly-rood- 
% For inſtructing whereof, the Purſuer produced ſeveral Decreets in Foro 
ad ſeveral Merchants for Payment of ſuch a Teind, with a Ratification of 
ECTS IRAN. oor ˙¹ð¹A od an 
Aledged for the Defenders. 1. The Decreets produced were Res inter alios 
chem, and cannot exclude their Defence, viz. That the Teind of the 
es imported was already paid at the Place where they were taken in the 


c Tcind is now claimed were brought to Leith to be put aboard a Veſſel for 
port to the Straits, and nothing could be claim'd for them but the ordinary 
Aiſwered for the Parſuers, They have Right to the Teind of what is im- 


F 1 rted, without Exception of what is re-exported : Which Diſtinction would 


4 ake the Execution inextricable, afford a Seed of unbeſeeming Differences and 


Wrticular Statute in the Matter of Cuſtoms and Exciſe upon Goods imported, 
Br 2 Drawback of the Duty of what ſhould be re-exported within a limited 
me: And the Purſuers Right is affected with no ſuch Quality or Statute. So 


| i: t their Jus queſitum by the Importation, cannot be taken away by the 
ſequent Exportation. a? of, 


s 
FI 


WT he. Lords ſuſtained the Defence, That the Fiſh whereof the Teinds are 


7 
7 
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en, and were imported into Leith in Order to be exported only. 


WWnuary 21, 1708. 
Robert Muir preſent Provoſt thereof. 


era, and obliged to relieve each other pro rata: Robert Mair was Found 
eee ior the whole Sum, tho? no Diligence had been done upon the Bond 
chin ſeven Years of the Date. In Reſpect he was not a Cautioner in the 
rns of the Act of Parliament 1695: Which correctory Law extends not to 
| * t 1 Bonds where one of more Correi is obliged to relieve the reſt of the 
volle Debt. | „% 3 995 23 


| | bis Intereſt, againſt John Hamilton of Bangour and hi Tutors, 
of B:zgour, as Heir to the Lord Whitelaw her firſt Husband, for Payment 
We 7000 Pound Sterling, which the Detun by his Bond obliged his Heirs and 


T Im, at the Term of Whitſunday or Martimas ſubſequent to his Deceaſe: 


'F Cribing, the Body of the Writ, or the Lady's Nanie inſert therein. 80 that 


er, de nan apparentibus & non <exiftentibus_idem in Jure ef. jadicinm; 
f fl by the 25 Act, Parl. 1696, Bonds blank in the Receiver's Name, or not 
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BT orch, and they cannot be liable to a ſecond Teind. 2. The Fiſhes for which 
eas, and diſturb the Miniſter from attending his Cure, There needed a 
sued for, were taken in the North Seas, and paid Teind where they were 


A the Cauſe at the Inſtance of John Ballantine againſt Robert Muir, ſor 
—_ Payment of 2000 Merks, in a Bond granted to John Ballantine by the ſaid 
ert Muir and other Three Perſons as Co-principals bound conjunctly and 


be The 44 Ormitioun and he Lord Jufice Clerk her Hmbind for 
WIN the Audion at the Inſtance of the Lady Ormifoun againſt Jobs Hamilton 
cceſſors not deſcending of his own Body, to pay to her in Caſe ſhe ſurvived 


We Defender repeated a Reduction and Declarator of Extinction of the Bond 
as this Ground of Nullity, That the Witneſſes inſert faw not, at their ſub- 


ed up therewith, at leaſt before Delivggy, in Preſence of rhe Witneſſes to 


might have been half a Sheet of Blank Paper: Seing non eſſe & non apparere = 


John Ballantine Merchant and late Provoſt of Air, again. + 


; Bo ds bearing Clauſes of mutual Relief, which is implied, tho? not expreſt; _ 


| 
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the Granter's Subſcription, are declared null. For if a holograph Bond, ſo folded 
up as the Witneſſes thereto could ſee no Writ above the Granter's Subſeri 
tion were ſuſtained, the careful Proviſion made by Acts of Parliament con. 
| cerning blank Writs, Reduction of Deeds in Lecto, and fraudulent Coney, 
ances 1n Prejudice of Creditors might eaſily be eluded. RT: 
Anſwered for the Purſuer. Tho? in other Places, as in England, a Wii; 
not probative till the Witneſſes make Affidavit upon the Verity thereof. 
With us Writs formally ſigned before Witneſſes are valid and receive prey 
Execution, until they be improved or reduced. Witneſſes are only adhibit 
to aſcertain the Date and the Verity of the Parties Subſcription, with, 
being obliged to know the Contents of the Body of the Paper: Yea, oft · timg 
that is induſtriouſly concealed from their View, as particularly in Teſtamenn 
The Defender cannot found any Thing upon the Act 1696, unleſs in tþ 
Terms thereof he ſubſume and prove that the Lady's Name was blank at q 
Subſcribing of the Bond. ro nd 26 DR oy a Ns 
The Lords repelled the Reaſon of Reduction and Extinction of the Buy 
Tho' ſome were of Opinion that it could not be quarrelled ſo much un 2 
the Act of Parliament 1696, as upon this Ground, That the Witneſſes, yy 
ſaw nothing of the Writ above the Partie's Subſcription, could not be heli, 
Witneſſes to a Subſcription ; that being a relative Word implying Aliqu 
per, which they did not ſer. DET e I en” 


January 23, 1708. George Livingtoun of Midfield, conara Miſtreſs Mag 
ret Menzies, and the apparent Heirs of Line of George Livingtoun of $i 


| Eorge Livingtoun of Saltcoats, having a Matter of three Months ben 
x his Death, tailzied his Eſtate, paſſing by the Lady Walifori ul 
Auna Livingtoun Spouſe to Mr. James Baillie. his two Siſters, in Favours d 
James Aikenhead and the Heirs of his Body, Which failing, to George Livy: 
zoun of Midfield, &c. with a reſerved Power and Faculty to alter a ay 
Time in his Life, by a Declaration under his Hand : did ſometime afts tra 
away his Name and Side-ſcription from the Margin joining the firſt ad 
ſecond Sheets of that Tailzie, in which firſt Sheet the Obligement to rig, 
Procuratory of Reſignation and Lands were contained; And upon Dei 


bed made a new Tailzie to Miſtreſs Margaret Menzies his Niece, and h. 


Subſtitutes; And of the ſame Date wrote a holograph Declaration vpn 
the Back of the firſt Tailzie, whereby he revoked and annulled it, ex 
in fo far as concerned the Faculty therein to alter, which he would h 
ſubſiſt for ſupporting the ſecond Tailzie. After Aikenbead's Deceaſe ile 
aroſe. a triple Competition betwixt George Livingtoun the next Subltitvinl 

in the firſt Tailzie, Mrs. Menzies and Mrs. Baillie the Deſunct's Silt 

| Mrs. Baillie alledged, That the taking the Side-ſcription from the fit TM 
zie did annul the fame in totum; And that the ſecond Tailzie granted 0B 
Death-bed could not ſubſiſt in Prejudice of her one of the Heirs of L 
not withſtanding the Defunct's exercing the Faculty reſerved in the f 
Tailzie, by his Declaration on the Back thereof. 5 . 
Mues. Menzies pleaded that the Cancellation might both concur to ſtriłe cf 
George Livingtoun, and be effectual to validate the Tailzie in her Favours, * 
cording to the holograph Declaration 1 
Aledged for George Livingtoun, 1. The Tearing the marginal Side-criptu 
from the firſt Sheet ot the firſt Tailzie, doth not annul the fame, nor der 
therefrom in the leaſt. Becauſe, x. No Law or fixed Cuſtom requires " 
{cribing of obligatory Writs, as, an indiſpenſible Solemnity. In way 
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Whcrcof, the Lords made K Ol « for, ng of — 
nibirions and other Diligences, without Mention of private voluntary 


edits: and Caſus umiſſus habetur pro omiſſo. Nor can the tearing one 
arginal Side-ſcription be interpreted to annul the Writ, where all the reſt 
ee intire, and the ſubſequent Sheets have an inſeparable Connection with 


; & hich Diſtinction betwixt a deliberate and b. % . 1 of Writs is 


| F the ſaid 

utc. 3. There ICTERC e-ſcribed 
che Beginning, and the taking away a Side-ſcription once adhibited, 

ach certainly inferreth a Deſign to invalidate the Writ. 4. Accidental 
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' Defun& could not upon Death-bed innovate the firſt Tailzie, by Virtue of h 
reſerved Power to alter at any Time during Life,” Febraaty 25, 1663, Hel, Wl 
of, Humby contra Hepburn, 24 July 1672, Porterfield contra Cant, 22 Ju 
1678, Birnies contra L. of Polmai, and in the Year 1687, Davidſon cont, ll 
Davidſon cited in the 150 Page of Dirlroan's Doubts. , 5. The Note po 
the Back of the firſt Tailzie, whereby the Defunct annuls the ſame, exc: Wl 
as to the reſerved Faculty, cannot be ſuſtained as a Revocation ; becauſe + ou 
implies a Contradiction, to declare the Tailzie null, and to ſubſiſt for 1 
ſupporting of another Tailzie : for one and the ſame Writ cannot ſubſit , nl 


. 


to one Part, and be null as to another. 


* 


Anſwered for Miſtreſs Margaret Menzizs. Males have indeed ſucceſſively i 
2 long Time injoyed the Eſtate of Saltebats; but by Tnveſtitures in Favu 
of Heirs whatſoever, and fo not as Heirs-male, but as Heirs of Line. M 
Granter's Power to alter the firſt Tailzie on Death-bed, is not only d 
from the reſerved Faculty whereby it was to have no Effect during his Li, 
time, and he was impowered to innovate and make it void at any Time ym 
his Life; but alſo from this Circumſtance, that the Diſpoſition was ny Wm 
completed or delivered to the Heirs of Tailzie, but remained in the Cuſt 
of the Granter till his Death, So that it was in his Power to have bin 
or deſtroyed it, and conſequently he might alter: ſince qui poteſt plus, ju 
minus. Nor is a reſerved Power to alter contrary to Law, which only! 
_ Jows the quarrelling of ſuch Rights as are made without Conſent of ( 
Heir ; W hereas the Heir accepting of a Diſpoſition with a Quality of t 
Nature, is underſtood to confent thereto. The old Law of The Majeſty u 
Statutes of K. William are not diſputed as to the Caſe of Death- bed: bt 
theſe as to the Queſtion in Hand how far Lifetime includes Death-bed, a 
as little Pertinent, as any Part of Wallace's Book. Nor are the ancient fill 
Conſtitutions to this Purpoſe. The Words during Life do in Grammaral 
Law include every Moment of Life, and are contradiſtin&- to Death; x 
Death-bed is to Liege Pouſtie: For, as Lawyers ' obſerve, . Mom 
Mortis vitæ annumeratar ; and Vita eſt Spiraminis Fruitio, et Morti opponitn.% 
If People on Death-bed are under a natural Incapacity to diſpoſe, up te 
Account of Weakneſs and Want of Judgment, then how comes it tha they 
ean make Teſtaments, and diſpoſe of vaſt moveable Sums ? 3. The gene 
Story that the Faculty is Collata in Tempus inhabile, is a Begging of the (Well 
on. For the only Subject of Debate here is, if a Faculty contained in: 
Writ in Liege Pouſtie, can be exerced on Death-bed : And tho ſuch Reſervati 
ons were not at firſt currently received, they are now become ordinar 
Clauſes in Tailzies. The Difficulty, if Men could provide ne Leges in ſu 
T eſtamento valeaut, or by a reſerved Faculty prejudice the Law of Deatb bel 
1s now quite over, and *tis no longer doubted but they may. 4. TW 
Opinion is confirmed by Deciſions, June 22, 1670, Douglaſs of Launji 
contra Donglaſs; June 28, 1662, Dam Margaret Hay contra Seaton of Barts: 
In both which Practicks the Faculty was exerced in Prejudice of tht H if 
| of Line; Whereas here it is exerced in Favours of the only Daughter d 
the eldeſt Heir Female, who by the Tenor of the ancient Infeftments wo 
fall to be Heir-portioner of Line. There are likeways other Deciſions 
this Purpoſe, February 1686, Brown contra, Congletoun: February 1687, Ladf 
Keith contra Congletoun: February 8, 1706, Bertram of Nisbet contra Welt 
of Stonebyers. As to the Deciſions adduced for Mr. Livingtoun, they May t 
eaſily taken off, for that of Humiy contra Hepburn was abel and i 
the Caſe of Porterfield and Cant, there was no ſuch reſerved Faculty & 
here; Nor was the Diſpoſition in that of Birnies contri Polmais completed ll 
after the contracting of Death: bed Sickneſs; And *tis eafie to diſcover, that 
my. Lord Pirl tau, who obſetres the Praftick of Davidew contra Dew) 
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of deres Opinion. 5. The Alledgeance upon the Inconäfleney and 
efedualneſs of the Note indorſed upon the Tailzie, is Jus Tertii 4 Li- 
aun, who has no Benefit if the Tailzie fall in Totum. But then what hinders 


Tailzie to be altered in Whole or in Part, or to be declar void as to ohe 


auſe and to ſubſiſt as to another? F 

BS Re-plycd for Liuingtoun. All the Deciſions adduced in Derogation of the ex- 
nent Law of Death-bed; are to be ſtrictly interpreted, and conſidered only as 
ivileges indulged in favourable. Caſes ; Such as the burdening Heretage upon 
eth bed with Proviſions in Favours of Relicts and Children, or the doing of 
eas conſented to, or homologated by the Heir. Again, there is a Difference 
be put betwixt burdening the Eſtate on Death bed, and altering the Succeſ- 
n from its natural Channel: And there is a Difference betwixt Faculties con- 
ent with the Exiſtence of the Right, and thoſe inconſiſtent with it, as that 
ore us, whereby the firſt Tailzie is pretended to be quite evacuated; . 
I Duphed for Miſtreſs Menzies. The Diſtinction betwixt burdening Eſtates 
T Death-bed in Favours of Wives and Children, and the burdening them 
Favours of Strangers, and the Difference of burdening an Eſtate with 
ts, from the Alteration ofthe Courſe of Succeſſion, are altogether groundleſa 
arbitrary: Seing, if the Matter be decided by the Law of Death-bed, all 
eenations, whether to Children or Strangers, an any Diminution of the He- 
gc, as well as Alteration of the Courſe of Succeſſion are reprobated ; F or 


. 


auich upon the Favourableneſs of Caſes, except where Favour has an expreſs 


ic contended that the Quality in the Revocation of the firſt 


: S& Revocation, which muſt be taken with its Quality in Favours of the d 
ie; For ſuch a qualified Revocation on Death-bed hath been Fra 
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ANual in our Law, January 25, 1677, Ker contra Kers. 
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5 5 but was revoca 
F Back thereof; And found, that the Quality in the Revocation is not relevant 


ir of Line. 


S, William Scot of Harden. 
N the Com 5 
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failin 
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beit Miſtreſs Menxies and Miſtreſs Baillie eoncurred in their Pleading to 


= 1 d t e Wality Tailzie, is not 
vant to ſuſtain it for conveying the Right of Succeſſion by the ſceond Tailzie 
ares Menzies, in Prejudice of the Defuncts Heirs of Line. To which 

reeſs Menzies anſwered, That the Heirsfof Line cannot plead the Benefit of 


** 


eeare no Degrees in Things forbidden as to the Effect of Nullity, all is null 
eis done Lege probibente. Again, it were of dangerous Conſequence to di- 


dear Rule in Law for it: The Pretences of Specialities and Favour being 
ee pernicious to the Courſe of Law, than any other Art or Pretence whatſo- 


ort the Faculty of altering on Death - bed, yet they differed in this, Miſtreſs 


he Lords found, that the firſt Tailzic was not annulled by the Cancelling of 
WW: coats's e mag from the joining of the firſt and ſecond Sheets there-, 
le and revoked on Death-bed by the Revocation written on 


ſuſtein the firſt Tailzie, for ſupporting the ſecond, and conveyin thereby 
WE Right of Succeſſion in Favours of Miſtreſs Margaret Menzies - And 4 | 
* <duccd both Tailzies, and declared in Favours of Miſtreſs Baillie one of ts 


i January 27, 2508. Robert Scot F Harden; againſt Dam Jean Niſbet, 5 


=D petition for the Office of Executor to Sir William Scot, betwixt 
4 I. J % Nitzer his Relict, and Robert Scot his Heir and neareſt of Kin: 
herein ee her Preference on a general Diſpoſition, in the Year 1689, 


. N 


„ Mutual Agteement betwixt Sit William and her, the Surviver, 
N 8 =_ 
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failing Children of the Marriage, is to enjoy and have the abſolute Diſpoſal of 
all moveable Gobds and Gear, and Executory, belonging to th other, with the 
Burden of Debts contracted, or to be contracted. e. 

_ Alledged for Harden. The moveable Eſtate being ſtill in Bonis Defundti, not. 
withſtanding the general Diſpoſition which infers only Jus ad Rem, or an Oblige. 
ment upon the Succeſſor to perform, and doth not intitle the Receiver to purſy, 
without confirming, the Debtors and Havers of the Defun&'s Goods: There i, 
evidently Place for the neareſt of Kin, who, as Succeſſor in Law, is liable tg, 
the Defun&'s juſt Debts, and to the Haver of the general Diſpoſition, if it (h,j 
be found valid. This is agreeable to the Inſtructions given to the Commig,, 
who firſt confirm the Executor Teſtamentar; And if there be no Nomination 
in Teſtament, or the Perſon named refuſe to accept, confirm the neareſt q 
Ein, and next to them Creditors, Oc. So that the Haver of a general Diſpoſ. 
tion doth only come in to confirm as a Creditor, upon the neareft of Kin's ge. 
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| | JE” . 4 _— | 
glecting the Office: And the Heir, who here is neareſt of Kin, has Intereſt w 
be relieved. of moveable Debts with which the general Diſpoſition Is but. Y 
dened. N © Boa oc 


An ſipered for the Lady. 1. Her Right to the Office of Executor is found 
on the expreſs Will and Defign of the Defunct, who cannot be imagined 9 
have given his whole Executory, and the abſolute Diſpoſal of his Moveables t 
his Lady; and yet to have allowed his neareſt of Kin to be Executor and Dil. 

poſer of all his Moveables. Muſt not the Power of diſpoſing. upon, include: 
Ju Retentionis 2 Were it not {uperfluous in Law to give the Office to one u 
muſt reſtore what he meddles with: Seing fruſtra petit, quæ mox eſt Reſtituturu) Wl 
The Lady can't properly have Right to the Executory, without being Ex:y. WW 

trix: That Denomination being only Competent in a proper Senſe to the mot. 
able Eſtate, in the Interval betwixt the Defunct's Death and the complete Exe 
cution of the Teſtament, which can be no where lodged but with the Executg; 
- Conſequently ſhe muſt carry the Office, by Virtue of her Right to the Goods, 
2. By the Act of Parliament 1690, a general Diſpoſition with Confirmation is 2 
good as any ſpecial Aſſignation, which excludes the Intereſt of the neareſt of 

Kin: Now, in all Competitions de acquirenda Poſſeſſione upon incomplete Rights, 
the greateſt Intereſt is ever preferable; And in this Caſe the neareſt of Kin, by 

being preferred to the Office, would only get his Pains for his Reward. Agzin, 

the Intereft of Creditors is ſufficiently ſecured by the Inventory given up upon 
Oath, and the Caution to be found by the general Aſſigny: In whoſe Cuſtody 
the Moveables will continue more valuable to be made furthcoming to all con- 
cerned, than if the Adminiſtration were lodg'd in one who inthe Event can have 
no Intereſt in a fair Way; And conſequently cannot be preſumed ſo careful 
and vigilant. 3. The Lady's Intereſt is copfirmed by the Practice of all other 
Nations: For as Swynburn Part 4. Set. 4. obſerves, the conſiſtorial Law re- 
gards not ſo much the Words, as the Meaning of Parties; Among the Romans, 
who were very nice about the Inſtitution of Heirs, a Man was underſtood to be 
inſtitute Heir, being made Dominus Bonorum L. 48. F. de Hered, Inſtit. Man- 
tiea de Conjectur. ult. Volunt. Lib. g. Tit 3, And the Canon Law, in this Mat- 
ter looks more to the Subſtance of Things and the Defunct's Meaning, than to 
the Sound of Words, and the Scrupuloſity of Forms. 4. This is conſonant to 
the Analogy of our own Law, January 31, 1667, Henderſom contra Henderſon, 
and Dirletoun obſerves, That July 2, 1667, a fimple Aſhignation to Mails and 
Duties in all Time coming was ſuſtained as importing an Obligement to diſpone, 
heretably and itredeeinably; 5. Tis needleſs to object, that a general Aſſigna- 
tion doth not denude the Defunct, without confirming * For the Lady pleads 
not Exemption from confirming, but that her Right intitles her only to be con- 
firmed. By the Commiſſars InftruRions, the neareſt of Kin are indeed ordinarily 
ms TSS E< preferred, 
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be relieved of their Predeceſſors moveable Debts, it doth not follow uh 


being ſufficiently ſecured, as the Intereſt of other Creditors, by the aer 
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utrix, which is ordinary in ſuch a Caſe ; and a Diſpoſition 
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Bodem Die. Robert Glendinning of Partoun, againſt John Irving of Drum? 


Ne Reduction and Improbation at the Inſtance of Robert Glendinning of 

1 Partoun, againſt John Irving of Drumcoltran, for reducing a Wadſet Right 
of the Lands of Borland, granted by the Purſuer's Father to Mary Maxwell, from 
whom, and Robert Thomſon of Kzrkland her Husband, when under Diſtreſs for 
Debt at the Inſtance of Alexander Chriſty, Drumcoltran purchaſed the Wadſet, 
and paid the Debt, upon a Letter from the Purſuer, deſiring him earneſtly to 
agree with Kirkland anent the Borland, which would be a Kindneſs done to 
the Purſuer: The Defender having produced only an Extract of the Wadſet out 
of the Stuart Court-books of Kzrkcadbright, the Purſuer crav'd Certification 
nl: RT c ĩĩ ĩ ⁊ ĩ £25 <8 
| Aledged for the Defender. The Extract cannot be quarrelled for not Pro- 
duction of the Principal: Becauſe, the Defender had acquired tle Right at the 
Deſire of the Purſuer, and to do him a Favour, whoſe Letter was not only a 
Homologation of the Reality of the Wadſet, as if it had been diſponed with 

8 Coaſent, but alſo a Mandate to advance Mony for ſuch a Right ſairpſits 
& tertii Grat ia, the Purſuer being Debtor for the Mony. And as the exacteſt 
Man could not doubt the Verity of a Debt acknowledged by the Debtor; ſo 
it was contra bonam Fidem to quarrel the ſame after the Right thereto was ac- 
red at hisown Deſiree. JJC” 
Anſwered for the Purſuer. The Letter cannot hinder him to quarr . 
B 0 fg ight 


Purſuer's Title of the Sale, was a Diſpoſition from the Lord Balmerino: Fol 
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Right of Wadſet upon Pretence of Falſhood, becauſe, hoc non agebatur therely, 
that the Writer ſhould be bound for the Validity of the Right to be acquire 
And Men ought not to be inſnared by ſuch general-Letters of Priendſhin 
which import no Mandate, but only what Lawyers call Commendation, Po 
as Voet Comment. in Pandet#. Tit. Mandat. N. 1. obſerves, Mandatum 1;;;,,, 
4 Datione Manns, &c. ac differt a Commenaatione in eo, quod 1 Commendavi 
non obligetur; L. 12. b. 12. L. 8. F. mandati, quali Commendanti non abſinjj; 
1 qui amicabilem tantum Affectionem in Negotio gerendo Præſtitit, IL. 10. 05 
| f The Lords refuſed to allow the Purſuer the Benefit of Certification againg 
the principal Wadſet, and found the Production ſatisfied by the Extract, i 
RKeſpect of the Letter recommending to the Defender to purchaſe that 


232 AJ Journal 


* — 


. s 


' Bodem Die. Sir Hugh Dalrymple of Northberwick, Preſident of the Sei 
againſt Sir John Inglis of Cramond. © © * 


A Y Lord Prefident having given in a Bill to the Lords, repreſenting 

| that he had tranſacted with all the Creditors upon the Eſtate of Won. 
erwick purchaſed by his Lordſhip at a publick Roup, except Sir John Jylj 
of Cramond, againſt whom he had obtained a Decreet of Declarator of H. 
tinction of his Debt, and therefore craving Ap his Bond for the Price accord 
to the AR of Parliament 1696 : Sir Joh» preſented a Counter-bill, upon which 
a Hearing was allowed to both Parties. „ 
Alledged for Sir John Inglis. He had raiſed Reduction of the Decreet agzind 
him upon this Ground, That the fame was not only in Abſence, but null i 
Reſpect there was a depending Proceſs at the Inſtance of his Father agaiofthe 
Tenants of Northberwick, wherein the Lord Balmer ino, my Lord Preſident's 
Author was compearing, and an Act extracted, which ought to have beet 
wakened and transferred againſt Sir John: And my Lord Preſident, an Aſſguſ 
to a litigious Right, who is in no better Caſe than his Author, could raiſe nd 
new ſeparate Proceſs neglecting the former. For Lite pendente nihil innovay 
dum: And it would occafion Confuſion and Multiplicity of Pleas, if one Party 
were allowed to relinquiſh a depending Proceſs, and raiſe a new one at bis 
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_ j ᷑ VKbCdb , ĩ˙¼ 
: Rö for my Lord Preſident. That tho' he had no other Title but as Aſſigi 
by my Lord Balmerino, he may repete, as he does, a Reduction of that Ad 
upon which Sir John ſummarly quarrels his Decreet: But as Purchaſer attis 
Roup he has a ſpecial and unqueſtionable Intereſt to bring the Competition to 
to a Deciſion; without being concerned in any former Queſtion about Mails 
and Duties before the Sale. Nor is it of any Moment to object, That ths 
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any Perſon may Purchaſe, whoever purſues the Sale, and the Purchaſer gets 1 
diſtinct Right as the higheſt Offerer; and any Purchaſer, before the Regulatioꝶ 
. appointing Rankings to precede Sales, might acquire what Rights he pleaſed 
upon his Peril, and then purſue the other Creditors for declaring the Price 
exhauſted, as was done in this Caſe, ' 1 HE 
_  Daplyed for Sir John Inglis. He having produced the Act in the forme 
Proceſs, in Order only to inftru& the Reaſon of Reduction of the Declarats 
_ againſt him, my Lord Preſident could not be allowed to repete a Reduction of 
the ſaid Act inſtantly; but muſt waken and transfer the former Proceſs, d 
elſe go on in his Reduction as accords Via ardinaria, that Sir John may have 


the Induciæ legales. 2. A Decreet of Sale being but a judicial Alienation 1 
the Behoof of Creditors, it cannot prejudice them, or afford any new 1 
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Detifions of the Lords of Sejfon, &c. 1708. 2 33 ' 
——rrel their Rights: So that the Preſident could only quarrel Sir Jobs , 
b ++ upon the Intereſt of Creditors conveyed to him, which were all in the 
Fd in the former Proceſs at old Cramond's Inſtance. = 3 
'Th e Lords repelled the Dilatory Defence proponed for Sir John Ingle : And 
Load. That my Lord Preſident might repete his Reduction of the AQ of Litis- 
Lconteſtation ſummarly, without a Wakening or Transferring. 1 
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3 ; .nuary. 29, 1708. Andrew Fulton Merchant in Edinburgh, againſt George 
. Johnſtoun Merchant in Lockerbie. 1 8 


\ Nadrew Fulton, as Aſſigny by James Stuart to a Bill of Exchange, drawn 
A by George Johnſtoun upon John Scot and John Foreman in Hawick, pay- 
* ble to the Drawer, and accepted by Scot ſimply, and by Foreman as Cautioner 
or Scot ; purſued George Johnſtoun for Payment after the Accepters had been 
ceuſled by a regiſtred Horning at the Inſtance of Stuart, who, before the 
WE fgnation in Favours of Fulton, had executed an. Admiral Precept by Recourſe 
2 gainſt Johnſtoun, upon his refuſing to pay the Bill. 1 
Aledged for the Defender. Foreman the Cautionary Accepter of the Bill, had 
Jad the Contents to him, who ſubſcribed a Blank on the Back thereof to be 
bed up with a Diſcharge or an Aſſignation for Relief againſt Scot the principal 
ccepter: But Foreman, inſtead of making Uſe of the ſubſcribed Blank for that 
ect, filled up therein an Indorſation to Stuart. Which Bill, being once 
Wind by Payment, could not revive to afford Recourſe againſt the Drawer : 
Wore than Action would be ſuſtained againſt a Cautioner, upon a Bond paid 
Wd retired by the Principal, and given back after he was Lapſus in Order to 
ares the Cautioner. The Defender offered to prove his Alledgeance, by 
e Oath of Stuart the Cedent, which muſt be received againſt the Aſſigny in 
is Caſe of Fraud in Re, which, as Vitium reale, affects the Bill in whatever 
W-od it come: Eſpecially conſidering, 'That Fulton knew the Sum contained 
de Bill was rendred litigious by a Proceſs before the Admiral betwixt 
Vnſaun and Stuart before the Date of his Aſſignation. ig 
Aiſvered for the Purſuer. The Cedent's Oath is not receiveable againſt him 
© \fieny for an onerous Cauſe, notwithſtanding of the Pretence of Fraud, 
les it could be alledged that he was acceſſory to it: More eſpecially in the 
latter of Bills, whereof the Courſe ought not to be Ropp'd, in Prejudice of 
1nocent Poſf Drawer, Accepter 
r Indorſer. Nor is the Matter to be judged litigious from the Cedent's exe- 
bting an Admiral Precept againſt the Drawer, upon his refuſing Payment: 
Whcreby the Debtor's ſhifting of Payment would operate to him the Privilege 
MW taving the Cedent's Oath to the Ruin of Commerce, and Incouragement of 
tigious Debtors. For a Matter in Law becomes only, litigious by Suſpenſion, 
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q innocent Poſfeſſor, upon extrinſick Stories of Fraudꝭ 0 


. - 


teduQtion or Litis-conteſtation. 


The Lords found, That Fulton knew the Sum contained in the Bill was, 
kadred litigious betwixt Johnſtoun and Stuart, before Stuart's Aſſignation to 
ulton,; And therefore ordained Stuart to depone upon the onerous Cauſe of 
s petting the Bill from Johnſtoun, and of his Knowledge, if Foreman paid 
4 35 he Contents, or had the Precept in his Hands any Time indorſed 


Fodem Die. Mr. Alexander Arbuthnot Factor to. Meſſieurs Burgh 224 
Arnold Merchants in London, againſt Walter Scot Merchant in Kelſo. 
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* Aker Slot having by his Note obliged himſelf to pay to Meſſieurs Bargh 
and Arnold or Order Fifteen Pound Sterling at London, or at i 


— — 5 
—— 
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234 4 Journal of the Seſſion; containing 


Vas a ſimple Ticket; in Reſpe& there was not a Drawer and Accepter ; Ang 


z Commiſſioners of the Equivalent being charged at the Inſtance y 


ſioners to expede their Suſpenſion in common Form. 


beieſides the Forfeiture of the Beaſts grax'd thereon, and the Contraveeners Burgi bi 
The Lords ſuſtained this Reaſon of Reduction, That the Lands on vid 


Wadſets in Place of Tacks. And that there was no Hardſhip in hindering à 


by fatten'd Cattel at Hand, to the Diſcouragement of Drovers from coming 
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with the current Exchange; and the Note being indorſed to Mr. Arbuthng 
who purſued Scot for Payment: The, Lords found, That it was not of y, 
Nature of a Bill of Exchange, nor did partake of the Privileges thereof, by 


therefore found the ſame null-and not probative for Want of the Names an 1 
Deſignations of Writer and Witneſſes. | a 


February 3, 1708. Arnot of Woodmill, gainſt the Commiſſioners of th 
Equivalent. | £50 | 


IArnot of Woodmill, as pretending Right to a Share in the African Coq 
pany, they preſented a Bill of Suſpenſion upon Multiple-diſtreſs by Arrefteq, 
and executed a Summons of Multiple-poinding againſt all the Competitoꝶ 
And the Charger having obtained a Warrant to diſcuſs ſummarly : The Loch 
found, That the Commiſſioners of the Eqaivalent were not obliged to debe 
until their Summons of Multiple-poinding came in by Courſe of the Ry: 
and that the Charger having applied for, and obtained a Warrant for a ſumny 
Diſcuſſion, could not thereafter paſs therefrom, fo as to oblige the Comnj; 
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Eodem Die. Andrew Malice elder and younger, and Donald Malice Bardi 
in Coupar, againſt Mr. John Ogilvie Baillie of the Regality there, his (lj 
Oe Ty nn nn Oe POR ION 


IN the Action at the Inftance of Andrew and Donald Malices againſt ll. 
J John Ogilvie, for reducing a Decreet pronounced by him againſt then 
Contraveeners of the A# 7. Parl. 1703. by keeping a Wadſet of ſeveral le 
of Land in Graſs for paſturing of Cd tho? they be Butchers. Seing the{d 
Statute diſcharges all ſuch Perſons to take, brook or poſſeſs by themſelves or am 
for their Behoof, direfly or indireftly, any Lands exceeding, an. Acre untilid at 
unſomn with Corus yearly, under the Pain of 100 Pound Scots toties quoties 


* 


„ eh ap r 


in all Burghs. 


the Purſuers graze their Cattel is their own Property by a Wadſet Right 
ſtanding in their Perſon: And the Act of Parliament diſchargiog Butchers w 
be Graziers concerned only Tackſmen Graziers. Albeit it Was alledged thit 
the general Words, - Brook and Foe comprehended Rights of Property; aud; 
the Prohibition might be eluded if reſtricted to Tackſmen, by Butchers taking 
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Fleſher from grazing on his own Land to prevent his foreſtalling the Market 


to ſerve the Liedges at cheaper Rates; than there is in the Policy of Burghs 
hindering a Merchant to be a Tradeſman, or a Tradeſman to be a Magiſtrate 
But 75 this Deciſion ſeems to be founded in Law and Reaſon: Becauſe, a 
penal Statute ought to be ſtrictly interpreted, and it were out of Meaſure ha! 

to debar Butchers from the common Benefit of ſecuring their Mony by taking 
heretable Rights into their own Poſſeſſion, when perhaps Tenants cannot be 


had, and the Nature of the Ground is only proper for Graſs. 


— —— 


Februar: 


4 49.37 | SDL. WAS, 4 , 
8 8 din rot nn 32 
CO | 7 ' [0 22 : of 7 De 
Scot Writer in Edinburgh, gainſt Mr. George 
Seton , Gardinroſ e. ooh 


VL Mey Leons his Sifters, obliged himſelt by Bond to pay them 100 
WE id at the Term therein · mentioned, with this Proviſion, That, in Caſe he 
WS cre decerncd, 10 pay! 3000. Merks, ro Jaan Kennedy for which there was a 
WS. oceſs depending [againſt him, the Bond in Favours of his, Siſters ſhould be 
ad and null: The: faid Proceſs came not to a Decifion in Jure, but being 
omitted, Mr. George was decerned to pay the 3000 Merks to Janet Kennedy 


WF edged for the Defender. Tha the Bond was null, in ſo far as he was not 


levant to irritate the Bond: Becauſe, the Submiſſion entred into without 
e Purſuer's Conſent. was unwarrantable, and cannot prejudice them whoſe 
W The Lords found, That Payment by Virtue of the Decreet Arbitral did 
Wordſhips Decreet ; And that he was under no Reſtriction by. the Clauſe in the 
Word from ſubmitting his Proceſs, to evite the Expence of a Flea. 


# "x ! : E ' 
_ : . 
1 d „ * 
1 % * + 4 
FP : — 
2 


1 2 p 8 f 9 ” 
February 1 
4 2 | 

1 1 , 

1 

* ö 9 

'Y In 

* on 4 i o 5 


band for his Intereſt, againſs George Lockhart of Carawath. 


be. 
— 
"2 


Mairhead 


de faid Robert Muirhead, who diſponed all his Effects heretable and move- 
ble in Favours of the faid Martha Lindſay, not mentioning her Executors; 
ich this Provifion, That ſhe ſhould be bound 
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Bond, Payment by Virtue of the Decreet Arbitral, is not 


W-citate: the Bond, as if Mr. George Seton had been decerned to pay by. their 


6; 1708. Anna Muirhead and Robert Leith Writer in Edinburgli 


i 


Pond was to take Effect according to the judicial Event of the Proceſs before the _ 


NN K at the Inſtance of Auna Mairhead as Heir ſerved to Robert 
| | ſriter in Edinbargh her Father, and Executrix confirmed td 
e Lindſay her Mother, for Payment of 4000 7. reſting of 9000 15. con- 
. K 2 ah a * „ A Y 3 A ' | | N. 2 2. 1 5 | 
Wind in a Bond ſecluding Executors, granted by George Lockhart of Carpwath 


and obliged to pay to Anna Muir= 


ed their only Daughter the Sum of 75006 Merks at her Age of Fifteen Tears, or 


the Bond' granted to the Father expreſly ſecluded Executors, and the Diſpoſi- 


80 that the Debt continued heretable in her Perſon, as it was heretable in the 


ſeryed Heir to her Mother. 


Y 


tion to the Mother was * her ſelf, and not to her and her Executors. 


Fathers Perſon, and the Charger could not have Right thereto without being 


Heir to the Father, who was Creditor in the Bond, was ſufffcient to eſtabliſh | 
theRipht in the Charger's Perſon; 2. The Bond tho? heretable in the Father's: 
Kerfoh, was moveable in the Mother's, whoſe Executors were not excluded 
Dn” | | Pn 


brriage, and the Superplus of bis Eftate, reſerving Martha's own Liferent ' 

Phereof: Carnwath ſuſpended upon this Reaſon, That he was neither i Juto to 

Dey to the Charger as Heir to her Father, becauſe he was denuded by the 
Diſpoſition in Favours of his Wife; nor yet as Executrix to her Mother, becauſe 


Aged for the Charger. 1. The Mother having no abſolute Right, but only | 
a naked Truſt of Adminiſtration for the Behoof of rhe Charger nominat im, 
| Which Fidei-commiſſum ceaſed by he Mother's Death ; a general Service as 
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In Gremio to be for the Charger's Behoof, there is no N eceſſity for ſerving the 


this Deciſion was the Prattick, 9 June 1669, Street contra Home. 


February 11, 1703. Mneas Mkay Tutor of Bighouſe, againſt james Sinchi 


Sisclair of Stempſter, whom the Defender repreſents as Heir: The Defends 
alledged that he was ſerved Heir cam Beneficio Inventarii, and could only be 
liable ſecundum Vires, according to the 24 Act, Parl. 1695. ED 


only liable ſecundum Vires Inventarii : Becauſe, Inventories' were not made in 
the Way and Manner preſcribed by the Act of Parliament. In fo far as, 1. They 
Were only given in to the Sheriff Court of Edinburgh and recorded in the Books 
thereof, albeit the Defunct's Heretage lies in Caithneſs, where by the AR of 
Parliament the Inventory ſhould been recorded. 2. The Defender's Inventory 
bears the Sum of 7487 #6 5 ſh. to be due to the Defun& by Bonds ſecludino 
Executors, without condeſcending on the particular Bonds and Debts therein- 
contained: Whereas the Act of Parliament appoints the Inventory to be full 
and particular as to all Lands, Houſes, Annualrents or other heretable Rights 


when the Extent of the Defunct's Debts is only mentioned in the Inventory, 
the Heir being charged as having intrometted with any particular Debt, might, 
by pretending it was included in the Tot 
the Deſign at:ehe — U... nan 
Daphed for the Defender. Any innocent Error in making up the Inventory 
cannot deprive him of the Benefit thereof made in due Time: Seing he cannot 
Lords may regulate the Matter by an A# of Sederant in Time coming; as was 
other Inſtances. Voet Comment, in Pandect. Tit. de Jure deliberandi, N. 16. 


Inventory, and not by any Informality in the upmaking thereof. As to the 


Sheriff where the Subject of it lies, when the Subject of the Inventory (as 2 
8 | | | | | 8 4 | el 
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as his were. For by the Act of Parliament 1661, an expreſs Secluſion of Exe. 
cutors is neceſſary to make a Bond that is moveable quoad Debitorem, become 
heretable as to the Creditor. And as a Bond to a Perſon without mention of 
his Aſſignies, is aſſignable: So muſt a Bond without the Adjection of Heits c 
Executoere, toll under , ny ni go ne 
Anſwered for the Saſpender. The Proviſions not being real affecting the 
Diſpoſition, bur only perſonal Obligeitients upon the Mother; norwithſtanding 
whereof, the Right of the Subject diſponed remained with her Heirs until they 
be habily\denuded by a Sentence. 2. Tho the” Bond had been diſponed i 
the Mother, her Heirs and Executors per Expreſſum, it would not thereby hare 
been rendred moveable in her Perſon: Far leſs can the Deſtination be preſumeg 
altered from heretable to moveable, by the Diſpoſition to her, without mention 
of Executors. Becauſe, a Bond ſecluding Executors is in a Manner more hee. 
table than one upon which Infeftment hath followed : In ſo far as a Charge 
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of Horning would render the latter moveable, and not the former. 
The Lords found, That in Reſpect the Aſſignation to Martha Lindſay beats 
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Charger Heir to her Mother. That which ſeem'd to influence the Lords in 
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_ of Stempfter. 


IN the Proceſs at the Inſtance of near Mikey againſt James Sinelai d 
1 Stempfter, for Payment of 4000 Merks reſting to the Purſuer by Wilim 
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Replhed for the Purſuer. The Defender could not have the Benefit of beig 
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whatſoever to which the apparent Heir may, or pretends to ſucceed. Fot 


al given up in the Inventory, fruſtrate 


- 


be charged as guilty of fraudulent Omiſſion or Intromiſſion; however the 
done in the Caſe of Adjudications irregularly led for a Fifth Part more, and 


inſinuates, That the Benefit of Inventory is loſt only by the Neglect to make 


particular Informalities condeſcended on by the Purſuer; they are not 0 
Moment. For 1. An Inventory is not annulled for not being made before ths 
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Wconqueſt ) could, not fall to the Defender who is Heir of Line, and never 
F "crometted with ite 1 Nor could inſerting by Miſtake what belonged not to the 
eir ſervings. evacuate bis Benefit by the Inventory formally completed as to 
tber Subjects: More than if Poland or Newchatel had been infert in the Inven- 
Weory; ſeing utile per inutile non vitiatur. 2. The Words of the AQ, Full and 


eticuler e to all Lands, Houſes, Annualrente, &c. are to be taken, applicando 
gal. ſengulis, viz, Full as to the Extent, and Particular as to the Species 
r Kinds, whether Lands, Houſes, Annualrents, & c. For as Lands may go 
der a general Deſignation, without mentioning every particular Room: So 
eretable Bonds are ſufficiently demonſtrated Relatione ad Creditorem, whereby 
yy Perſon having Intereſt may have a ſufficient View of the Eſtate; and per- 
Pape the Heir knew not, at giving up of the Inventory, who were Debtors 
J bop 2 17 oor fo Pn BE ad 16641 oioren} v1 
be Lords refuſed to ſuſtain the Inventory founded on by the Defender to 
Jie bim the Benefit of being liable only ſecundum Vires, in Reſpect of the 
ormalities thereof: And therefore found him liable ſimply as Hem - 79 
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odem Die. ACT of SEDERUNT, Declaring STAFF and BASTON the 


on) Symbols to be uſed in Reſignations of Lands in the Superior's Hands. —_— 
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BET "HE Lords of Council and Seſſion conſidering, That the fixed and conſtant 
= Symbol of Surrender uſed in Reſignations of Lands in the Superiors . 
Wnds, is by Staff and Baſton; and yet, finding by ſome Infeftments produced 
Wefore them, of Tenements lying within the Town of Edinburgh, the Reſig- 
tion in the Magiſtrates Hands bears not the foreſaid Symbols, but Delivery 
Ekerth and Stone; and that the Alteration of Stiles may be of a bad Conſe- 
Vence; tho' they are unwilling to annul Seafins heretofore expede in that 
anner: Therefore, The Lords Diſcharge in Time coming the uſing any 3 
ber Symbols in Reſignations, except Staff and Baſton; and, with Certifi- 
ion, That if Reſignation be made hereafter in the Superiors Hands, by 
Wy other-Symbol than Staff and Baſton, That they will not ſuſtain ſuch 
Wcſignations or Seaſins following thereupon, but that the ſame ſhall be void 
Wd null: And, they appoint this Act to be Recorded in their Books of 
runt. And, that none may pretend Ignorance, They ordain theſe Preſents 
be proclaimed and publiſhed at the Market Croſs of Edinburgh; and there- 
err, to be printed and affixed upon the Walls of the Parliament Houſe, and 
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Wots, This Act of Sederunt was made upon a Competition betwixt Calderwood 

of Rittedie and Sir Thomas Young of Roſebank, whoſe Infeftment in a 

Tenement of Edinburgh the Lords, 7 February Inſtant, ſuſtained ;_ 55 

albeit it carried Reſignation to have been made in the Magiſtrates 
Hands by the Symbols of Earth and Stone, and the Procuratory bore 

| Warrant to reſign by Staff and Baſton: In Reſpect upon ſearching the 

| Town Records, that appeared to have been an ordinary Practice. 
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lodem Die. Archibald Ker Son to Archibald Ker Apothecary in Edinburgh; 
and his Father as Adminiſtrator in Law to him, againſt Jean Howiſon Spouſe 
Ar. John Lookup Miniſter at Mid- Calder, and him for his Intereſt, 


NAR. Richard Howiſon Miniſter at Izverask having taken a Diſpoſition of 
'4 ſome Acres of Land in the Eaſter Croft of Briſto, to himſelf in Liferent, 
d to , iliam Howiſon his eldeſt Son, his Heirs and Aſſignies in Fie, which 
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failing, to Richard his ſecond Son, his Heirs amd . Ge. upon which 
Dif] — Kok all were Inſeſt, by Symbols given to the Father for biovſelf in Life. 
rent, and as Procurator for his two Sons, who are named in the Inſtrument of 
Seaſin. | After the Death of the Father and William this eldeſt Son, Rib 
ſerved himſelf Heir in general ro his Brother,” and then diſponed the Land 10 
Jean | Howiſon his eldeft Siſter, and died. Aochibald Ker the ſe cond Siſter's Son 
being ſerved Heir to H iſliam his Uncle and Infeft, purſued a Mails and Duties 
againſt the Tenants: Whetrein Compearance was made for Jean Homiſon and 
her Husband, who era v'd Preference upon: Richard's Piſpoſition 
8 Aledged for Archibald Rer. That he had raifed Reduftion of that Diſpoſition 
as being granted uν habentt Poteſt alem: In ſo far as, Richard Was only 4 
Subſtitute to his Brot her Milliam the inſtitute Fiar, and could tranſmit no Right 
to Lands that Willem died infeft in, without being ſerved and infeft as Her 
in ſpecial to him: For the Symbol of Infeftment giv n to Richard En Nin 
was infeft was ſuperfluous and ineffectual: Seing two Fiafs in the fame Subj.g 


4 


* 


at one Time are inconſiſt ent in Law. Nor u as the general Service Tufficiey 
to carry a Subject whereupon Infeftment had followed: So that Jean Howiſon, 
Right being null; Archibald Ker as infett upon a ſpecial Service, has undouhts 
Right to the: Acres. 7 NN by d'4 Pr ry VV r q 


2 * * 


"Anſwered for Jean Homiſun. That the 


* 


| FLA 7 41%k 2, C Lo vat | | yy 
'4 Father by the Strain of the Diſpoſition 
| „„ 2 KK A - 2 1 
and his taking Infeftment in Name of both his Sons, deſigned not a Subſſiti 
tion but a ſucceſſive. Fie, for preventing the Neceſſity of a Service in Caſe of 
William's Deceaſe: And Archibald Ker could not, paſſing by Richard, (cr 


Heir to William, whom Richard was ſerved Heir to 
The Lords found, That William was Fiar and Richard only Subſtitute, wi 
without being ſerved Heir in ſpecial could not diſpone: And theitfore th 
Diſpoſition is a non habente Poteſtarem; and found that the Purſuer is 90 
og ed to ſerve Heir to Richard, who was only ſerved Heir in general y 
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Eod em Die. John Balſour Skipper in Kirkaldy, againſt William Huttod 
: Tenant in Kilgraſtoun. Pod co WTO TS OA HOT nt 6 H0-RRO!! 700 


| Par Balfour having charged William Hutton, who was Cautioner and toł 
_ of Burden on him for James Menzies Apprentice to the Charger in his Callns WM 
of Navigation, for Payment of the Penalty in the Indentures; in Reſpect the 
Apprentice had deſerted the Charger's Service: William Hutton ſuſpended 
upon this Reaſon, That he was but a Cautioner, and could not be diſculled 
bens. the Priggagh {+ oanmoDd 5 or oboe oe roared nt fo Wig pr 0h 
. Anſwered for the Charger. A Cautioner in an Indenture taking Burden upon 
bim for the Apprentice's dutiful Behaviour, was never allowed to plead Bun- 
ficium Ordinis in the Point of diſcuſſing: For Apprentices being ordinarily 
Minors, their Obligement is principally relied upon; which would ſubſiſt tho 
de Principal's Obligement ſhould fall, upon che Account of ſome ſpecial Pt. 
Vlie ge.. l ĩ on 1607 e | 
 Replyed for the Suſpender, There may be many Defences competent to the 
Principal, which cannot fall under the Cautioner's Knowledge: Upon which 
Aceount the Benefit of Diſcuſſion was never denied to Cautioners taking 
Burden upon them for others, who ſtand bound ad Factum praſtandum. 
The Lords found, That the Cautioner in the Indentures had not Beneſ: 
7 5 — Oramnis, but might be inſiſted againſt without diſſcuſſing the Appren: 
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vebruary. 12, 1708. Mr. Robert Bundie Merchant in London, contra John 
Kennedy of Culzean. „ 1 


Crawford, or Order 35 Pound 11 ſhil. Ster. the firſt of September 1706, 
ilue received by him; and the ſaid Note being indorſed to Mr. Robert 
Wo. 4c, who purſued Cz/zea for Payment: The Lords found the ſaid Note 
Naas not a Bill of Exchange, and therefore the Sum therein was compenſable 


* 


| Wy the Indorſer's Debt. 


. - 


. that Ik. 


He Marqueſs of Tweddale having obtained from the late King William 
= à Tack for ſeveral Nineteen Years, of the Feu and Teind-duties of 
be Abbacy of Damfermling, charged the Laird of Orrock to pay 295 Pound 

W, Shilling 8 Penies as the Price of rental Bolls, payable by him for the 
WTecinds of his Lands the Cropt 1706 : who ſuſpended upon this Ground; 
Vith the whole Teind-duties of the Suſpender's Lands, without diſcounting 
e Queen's yearly Annuity of Twenty Pound, to which the Suſpender has 
1 ight for onerous Cauſes from the Earl of Lomdoun, who had Commiſſion 
Wrom King Charles the firſt to diſpoſe of the Annuities due out of the whole 


Wharged for. 


W Alledged for the Charger. The Teind-bolls charged for belonged to the 
Wueen in Property, and to the Marqueſs only as Tackſman: Therefore no 


ervit. 


- 


= Anſwered for the Saſpender. Annuity is no Servitude : Not a perſonal Ser- 


WScnſe be called a Prædium, and it may be due to ſuch as have no Prædium. 
Weſides, to pay ſo much Mony for each Boll of Teind is aliquid facere, 
which agrees not with the common Nature of a real Servitude, that con- 


ſtent, that the Teinds of the Suſpender's Lands, may pertain to the Queen 


and Valuation of Teinds, the preceeding general Submiſſion, with the King's 


{ Teinds belonging to His Majeſty were to. be fold : Now the King was to 
bave His Annuity out of all Teinds whether fold or not, unleſs what be- 
| longed to Biſhops, Miniſters, & c. without excepting the Tackſmen of the 
King's Teinds ; er Exceptio firmat Regulain in non exceptis, Nor is it con- 
ceiveable how the Annuity could have been (as was deſigned ) a conſtant 
| Rent, or certain Patrimony of the Crown, if Teinds pertaining to the King 


altardy, altimus Heres, &c. could not be burdened with Annuity while in 
the Hands of Tackſmen, and Poſſeſſors thereof. 2. Tackſmen of the Queen's 
einds are bound to pay a Share of Supply, Miniſters Stipends and all 
: EE e publick 


k Ohn Kennedy of Calzean having by his Note promiſed to pay to David 


Pitude, as being neither Uſui-fruttus, Vſus, nor Habitatio; Nor yet is it 4 
eil Servitude, becauſe, the Teinds out of which it is payable, can in no 


Wiſts in an Obligement aliquid non facere, aut pati in ſuo. 2. It is very con- 


Decreet-arbitral, and Act of Commiſſion following thereon ; That the King, 
reſolving to eſtabliſh an univerſal Order, ordained all Perſons except Biſhops, 
Miniſters, &c. to denude of the Right to other Men's Teinds, and even 


| Deciſcons of the Lords of Seffion, &c. 1708. 539 
__ wget : NE EE A Er e X — — — — | 
z February 13, 1708. The Marqueſs of Tweddale, contra Alexander Orrock of 


hat the Charger and his Father had theſe Fourty Years bygone intrometted 


einde in Scorland; And the Annuity will more than compenſe the Sum 


WAnnuity out of them was or could be conſtituted; ſince Res ſas Nane 


Win Property, and yet Her Majeſty's Tackſman be liable to pay Annuity: 
Fot, 1. It being clear from the Acts of Parliament 1633, about the Annuity 


mn Property, or falling in His Majeſty's Hands by Succeſhon, Forfeiture, 
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publick Burdens : Conſequently are liable for Annuity, which was calculate 
to be a publick Burden upon all Poſſeſfors of Teinds, and a Branch of ,j,M 
Patrimony of the Crown. 5 „„ ] 
' Replyed for the Charger. 1. What is inferred from the Acts of Parlian,, 
1633, Decreet-arbitral, &'. is nothing to the Purpoſe: For the Annu. 
being given to King Charles the firſt, as a Gratißication for paſſing fro 
the Leetüy of his general Revocation, cannot be thought to extend |, 
Teinds that were in His Majeſty's Perſon Jure privato. The Clauſe 25 
pointing Annuity to be paid out of all Teinds except thoſe belonging 9 
Biſhops, Miniſters, &c. muſt be underſtoood in Terminis habilibus of Te; 


whereof His Majeſty had not the Right, but Lords of Erection and ky, | 
Titulars. Now as the Annuity could not ſubſiſt as a Burden upon the Teing 


in the Queen's Perſon, neither can Her Tackſman be obliged for Annuity 
= Becauſe, if Annuity was not a. Burden upon the Sovereign's Property 4 
| Initio, it could not emerge, or become due by the ſubſequent Grant of; 
is Tack without any new Law; Beſides, the Tackfmens Poſſeſſion. is Hy 
1 Majeſty's Poſſeſſion. Again, there is a manifeſt Diſparity betwixt Teinds 9 
1 the Queen's Property when the Annuity was impoſed, which could not þ 
| burdened with it, and Teinds which, being once liable ro Annuity, fl 
_ afterwards in the Sovereign's Hands by Forfeiture, Baſtardy, altimus Hy, 
Kc. And yet even in theſe, the Property would abſorb the inferior Righ 

of Annuity. 2. It is not material to alledge, That the Queen's Teinds ber 

a Share of publick Burdens : For the Annuity and Supply are differen 
compted for in Exchequer, and differently applyed. The Supply is m 
granted to the Queen to be diſpoſed of as the Patrimony of the Crom 
but for certain ſpecial publick Uſes ; Upon which Account Her Majclj 
=_ proper Lands bear a Proportion with the reſt of the Shire. 
Ĩ!be Lords found, That the King having Right. to. Annuities, and to th 
== Suſpender*s Teinds, the Time of the AQ of Parliament 1633; the Annuty 
8 could not burden theſe Teinds: Notwithſtanding that the King had Right 
the Annuities Jure Corona, and to the ſaid Teinds Jure privato. 
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hibite him in Aaguſt 1673, and got an heretable Securi 8 
out of his Lands in las 1 ble Security for 2784 


6 upon the 1000 Pound Debt, to which they have Right 


Alleaged for the Purſuer. The Town can found. no Preference on the 1000 
Pound Bond, becauſe co can found no Preference on | 
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een: In fo far as Andrew Sheer being ingaged as his Brother's Cautioner for 
e Tackduty, and diſtreſſed by granting an Infeftment in his Lands for the 
me to the Town, who are paid by their Intromiſſions with the Rents; The 
rorſuer; as Creditor to Audrem Steen by a real Right in theſe Lands, doth 
actiy found upon Compenſation, or Retention of the Thouſand Pound, as 
be common Debtor might have done againſt the Town's Authors for Relief 
__ 1ſwered for the Defenders. By the common Law, Jus Retentionis was indeed 
ompetent even againſt ſingular Succeſſors of Species and Things in the Cu- 
ody of others than the Proprietar, for what had been neceſſarly expended 
don the Account thereof: But Retention was never allowed to a Debtor in 
quid Sum, againſt an Aſſigny upon the Account of ſome other Deed per- 
WW mable by the Cedent, which came not under the preciſe Terms of Compen- 
tion. Ex Aquitate, the Exception of Retention may ſometimes be compe 
ent againſt a liquid Debt; as to a Cautioner purſued by the principal Debtor 
& a liquid Debt due by him to the Principal, tho? he cannot formally com- 


4 


\ 0 


enſe, he being Debtor to pay a Sum, and the other only obliged 4d Fac- 
=” præſtandum, VIE. to relieve the Cautioner, which Debts are not comen- 


WE. cable de Liquido in Liquidum. But then this Exception is only competent. 
gainſt the Creditor himſelf, and not againſt an Aſſigny for an onerous Cauſe: 
ccauſe, it is a ſimply perſonal Exception, that doth not extinguiſh the Debt, 
ing from the Creditor's Dole in ſeeking Payment from his Cautioner, be- 
re he relieve him of his Ingagement for the Principal. 2. Eſto Retention 
ad been competent, it was paſt from by Azdrew Sbeen's granting the Bond 
WS Corroboration in April 1674, long after the Ingagement of Cautionry. 
. James Skeen was denuded of the Bond before the Term of Payment of the 
Frackduty, and ſo before Andrew was or could be diſtreſſed as Cautioner, or 


= 


Pay Debt liquidated againſt him upon that Head; conſequently the Aſhgny 
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3 
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annot be concerned therewitb. 


W Repled for the Purſuer. Albeit the Tackduty had not heen liquid, Reten- 
on was competent to Audrem Steen for Security of his Relief, and conſequent- 
Wy is competent to his Creditor Mr. Patrick Strachan; But ita eſt, that by the 
Wecretable Security granted to the Town of Aberdeen in December 1672, Andrew 
een was diftrefſed, and the Tackduty therein liquidated to Fifty three Pound 
oierlug Monthly for one Year, which liquid Debt muſt be drawn back to the 
ite of the Tack of the Exciſe. 2. Prior to the Bond of Corroboration, Mr. 
rb had both inhibited Andrew Steen, and got Infeftment in his Lands, 
which Jus gquæſitum could not be prejudiced by Andrem's granting a poſterior 
Corroboration. 3. I ho? at the Date of the Aſſignation by James Sheen to Al. 
Wexander n of Payment of a Part of the Tackduty was not come, 
that could not hinder Retention; Becauſe, 1. Dies ceſſerat, licet non venerat, 
and a Debt iz Diem is due from the Date, tho? Execution for Payment be ſu- 
Iperſeded to a Day. True, a Cautionry may be thought an Obligement in 
Pendenti for a Time, when the Exiſtence of the principal Obligement depends 
upon the elapſing of Terms; as in the Caſe ofa Cautioner for a Liferent, where 
aun conſtat if the Liferenter will outlive ſubſequent Terms, or a Gautioner in a 


La for more Years than one, which commonly goes not to Heirs or Aſſignies, 
; unleß expreſly conceived in their Favours. But Azdrew Skzen was Cautioner 
br one Year's Tackduty, which Tack would have ſubſiſted whether the Tackſ- 
owa bad lived or not; And the Obligement of Cautionry was the ſame Thing 
| upon the Matter, as if a liquid Bond for a Sum equivalent to the Tackduty 

| Payable at ſeveral Terms had been granted: In which Caſe, the Cautioner 
0 would certainly have had Retention till he were relieved of Moyeties due be- 
bre, tho payable after Aſſignation of the Cautioner's Bond. Becauſe, in per- 
2 


onal Rights all Exceptions competent againſt the Cedent, are competent 
a Hb a againſt 
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242 J Journal of the Seſſon; containing 


5 againſt his Aſfigny, except as to Probation by the Cedent's Oath. And where 
 _a Man has a Right in his Perſon to another's Behoof, whatever he expend. 
obligeth himſelf for that other, is a real Burden upon rhe Subject affecting ſin. 


decided, even in the Caſe where there was no Diſtreſs at the Time of the Pri. 
cipal's aſſigning his Cautioner's Bond. 3 
Duplyed for the Defender. If one to whom Compenſation is competent, Co 
roborate the Bond in Favours of the Aſſigny, the Benefit of objecting Com. 


Deed, ſuch as the Obligation of Relief: And tho the Infeftment in the Lang 
that ſignifie to hinder the Diſcharge of an extrinſick perſona] Exception, whe 
| Ballantyne and Sinclair, Retention was allowed to my Lord Sinclair for Reid 


ol his Cautionry for Sir James Coctburn: But then this was carried very ny: 
 rowly, and the Point was not fully heard in Preſence. Beſides, there waz 


— — . Rags: — — — 


fled before the Arreſtment in the Lord Sizc/air's Hands, ſo that in Effect th 
Cautioner was under Diſtreſs; whereas James S been was Solvent and in gol 


Tbe Lords found that Andrew Steen being ingaged as Cautioner for his Bre 
ther James in the Tack of the Exciſe, before he aſſigned the One thouſand 
Pound Bond founded on to Alexander King, had thereby Right of Retention 
of the Sums contained in the ſaid Bond due by him to James, till he were r. 


prick Strachan the Purſuer in this Competition, for the Mails and Duties of 
Anarem Skeew's Lands, whereon the Purſuer is a real Creditor, and uſed I. 
hibition againſt Andrem before he granted the Bond of Corroboration to tle] 
Town of Aberdeen's Cedent. And therefore preferred Mr, Strachan's Right 
to the Town's Claim upon the ſaid Bond of One thouſand Pound, and Dil: 
ehe oi JJ 


| February x7, 1708. Ludovick Grant of chat Il, again} the Ew! 4 


5 T. a Proceſs at the Inſtance of the Laird of Grant againſt the Earl of Suth* 
Parliament, which exeems from legal Purſuits in the Time of Parliament, to 


; porting a Commiſſion which an Advocate commpearing for his Lordſhip too 
. 5 Day for; But they ſuper ſeded Extr act till the fir ſt of June. | | 


gular Succeſſors, as preſumed to be undertaken upon the Faith thereof, Fey 
ary 18, 1662, the Lord Balmerino againſt the Earl of Bedford: Juſt as When 
one having another's Mony in his Hand, becomes Cautioner for that other i 
Contemplation thereof. Beſides, one of the Reaſons why our Cuſtom alloy, 
Retention in a Man's own Hand, to have the ſame Effect with Arreſtmey; 
of a Subject in the Hands of another, is, for that a Perſon cannot affect, direg, 
ly by Arreſtment or otherways, Mony in his own Hand, and pro Fad h. 
betar, per quem non ſtetit quo minus fieret. The Lords have alſo frequently 0 
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penſation againſt the Aſſigny, is loſt; Seing Compenſation not applyed op. 
rates nothing: And it will not be pretended, that a Right of Retention is he. 
ter than Compenſation. Inhibition may indeed ſtop the Conveyance of Her. 
tage, but it was never heard todiſcharge an Exception ariſing upon a perſonal 


- 


would be a Ground to reduce poſterior Rights on theſe Lands; What dot 


Andrew Skeen was of intire Credit? 2. It's true in the Caſe betwixt the Loc 


Speciality in my Lord Siuclair's Caſe; For Sir James Cockburn was broken a 


Condition when he aſſigned the Bond to Alexander Ring. 


lie ved of his Cautionry. And found the ſaid Defence competent to Mr. P. 
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land: The Lords did not ſuſtain the Privilege of a Member of the Briti( 


hinder Circumduction of the Term againſt the Earl of Sutherland, for not te 
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godem Die. William Haliday and Arthur Temple, againſt Alexander 
Cuninghame Writer to the Signet. N 
e the Proceſs at the Inſtance of Wilians Haliday Aſſigny by Arthur Temple 
I Liferenter of a Tenement of Houſes in Edinburgh, againſt Adam Garden of 
oreenhill the Fiar, for declaring the ſaid Tenement affected with, and adjudg- 
ed for the Expence wared out by the Cedent in repairing ang rebuilding there- 
f. after it was demoliſhed by Occaſion of Fire: The Lords February 20, 1706, 
und the Fie of the ſaid Tenement affected with Sums imployed for Repara- 
Lon thereof. The Purſuer now inſiſts againſt Alexander Cuninghame, as come 
WE place of Greenhill by a Right from him, for Payment of the Annualrent of 
he ſaid Sum, expended on Reparations during the Liferenter's Lifetime. 
= Aldged for the Defender. 1. De Jure Piars or Proprietars are not obliged 
o uphold or repair Lands or 'Tenements liferented : It being incumbent on 
e Liferenter both by the civil Law and ours, to uſe the liferented Subject 
os Rei Subſtantia; and to find Caution that they ſhall leave the ſame in a; 
EE ood Condition as they got it. And tho? there be a Difference betwixt ordi- 
F nary Reparations, and extraordinary Damages happening by fortuitous Cala. 
Wnity of Fire, or the like: Yet it is reaſonable even as to theſe, that both Pars 
ies ſhould bear the Loſs pro rata, effeiring to their Intereſt in the Subject. 
WScing the Proprietar has no Advantage by the repaired Tenement during A. 
War Temple's Lifetime, it were abſurd to burden him with Annualrent for the 
WRcparations during his Lifetime, or to affect the Fie of the Tenement with rhe 
me: For quem ſequitur Commodum, eum ſequi debet Onus. Eſpecially conſi- 
Hering, how in Tenements within Burgh the Intereſt of Lifrenters and Fiars 
ee effimated : The Fie or Property, tho? unliferented, being ordinarly valued 
Wt Ten, and rarely at Twelve Years Purchaſe, and the Liferent valued at Se- 
When, and ſometimes higher. 2. By the AG 10. Art. 5. Parl. 4. Q. Mary, the 
WExccutors of a Lifrenter get only a Third after his Death of profitable and ne- 
eeſary Reparations, without any Annualrent for the Interval of the Liferen- 
ers Lifetime: And by the preſent Cuſtom of Edinburgh, the Liferenter of a 
Whbucat Tenement pays two Parts, and the Fiar a third of the Expences of Re- 
WEparations. Rog Rs OI IR MES DL UE LB 
4 { Anſwered for the Purſuer. Tho Liferenters are bound to uphold and preſerve 
be Subject liferented, and may be charged to find Caution for that Effect: It 
Wwas never pretended that a Liferenter was obliged to rebuild or repair a Houſe 
Wwhen burnt Caſ# fortairo; Nor is the Fiar at any more Prejudice by paying 
Aunualrent to the Liferenter for the Reparations expended by him, than if a 
third Party had been at theſe Expences, which no doubt would have affected 
[the Pie, as in Rem verſum. 2. Queen Marie's Act of Parliament was only an 
interim Regulation, when the Town was burnt by the Engliſb, and never 
bace obſerved, as Sir George Mackenzze tells uss. 
The Lords found that the Annualrent of the Reparations could not affect 
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or burden the Fie during Arthur Temple's Lifetime, while he or his Aſſigny 
| enjy the Rent of the Teneme nt. WC no ENS Th L0G 
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Eodem Die. Mr. William Hall Advocate, Againſt Dam Mary Campbell. 
and Sir William Gordon of Aftoun her Husb anl. 
R George Campbell of Ceſſnock, having diſponed his Intereſt in the Capi- 
tall Stock of the African Company of Scotland, to Dam Mary Campbell 
7 eldeſt Daughter, Sir William Gordon's Lady; reſerving his own and Dam 
1m M*morran his Lady's Liferent, and full Power to himſelf during his 
| Why - Lifetime 
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Lifetime to alter, and with Power to the ſaid Dam Anna, if the longeſt Li 
to diſpoſe of the Mony as ſhe ſhould think fit: He, Sir George, thereafter made 
a general Diſpoſition of all Debts and Sums of Mony belonging to him the Tim 
of his Deceaſe, in Favours of his ſecond Daughter Dam Margaret Campjy 5 
married to Sir Hie ander Campbell ( now of Ceſſnock ) one of the Senator; o Wn 
the College of Juſtice, wherein he reſtricted Dam Anna M morran his own Ls 3 
dy to the Proviſion in her Contract of Marriage, revoking all other addition 
Proviſions and Rights made in her Favours, and conveying them to the fag 
Dam Margaret. My Lord Ceſſnock having confirmed Dam Margaret his Lad 
Executrix Creditrix to her Father upon the general Diſpoſition, and given 7 
the Share in the African Stock in the Inventory, they affigned the fame to. 
William Hall, who competes with Sir William Gordon and his Lady in a mil. 
tiple Poinding raiſed by the Commifſioners of the Equivalent. 


3 Toad * ** 3 7 
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Alledged for Mr. William Hall. He ought to be preferred, in Reſpect tha 
the old Lady Ceſſnock had a Right to the African Share, which was revolt 
and given to his Cedent by the general Diſpoſition: And ſuppoſe the old La 
had bad no Intereſt in the Subject, the ſame is validly conveyed in Pavonr,y 
Dam Margaret Campbell, by Sir George's exercing the reſerved Faculty in Dn 
Mary's Right, by the general Diſpoſition to the other, which neceſſarly in 
plys a Revocation of the Aſſignation in Favours of Dam Mary, 
Anſwered for Dam Mary Campbell. hs A general Diſpoſition cannot til 
Effect to alter a prior Aſſignation to a particular Subject, more than an ui. 
verſal Legacy would be underſtood a Revocation of a prior ſpecial Legacy 
Vea, the Argument holds ſtronger in Deeds inter Vivos, than in teſtamenty 
Deeds; ſuch general Conveyances being only extended to what remains nl 
ſpecially diſpoſed of. For a Man is underſtood to diſpone his Goods only xk 
had them: And fo it is that Sir George had no Right to that which he hi 
ſpecially aſſigned to his eldeſt Daughter, but only a Faculty which he didit 
exerce. 2. The old Lady had but a Faculty to alter and otherwiſe difpok of 
the Sum, which could only be exerced by her ſelf: And Sir George's taking 
the Faculty from her by his Revocation, left the Writ in the ſame State | 
ſuch a Faculty had never been in her Perſon : And the general Diſpoſition to 
the ſecond Daughter, cannot be interpret a Conveyance of what was formerly 
ſpecially aſſigned to the eldeſt. e gb hat HER See Fog 
The Lords found the Diſpoſition and Deſtination by Sir George Campbell of hi 
Intereſt in the African Company in Favours of Dam Mary Campbell and her 
Husband, and Dam Auna M*morran, revoked and conveyed to and in Favour 
ol the Lord and Lady Ceſſzock, by the Revocation and general Diſpoſition 
therein mentioned; And therefore preferred Mr. William Hall their Al. 


| Bebruary, x8, 2708. Sir Hugh Dalrymple Lord Preſent of the Sin 
5 againſt Sir John Inglis of Cramond: .. Be 


IR William Dick and his Sons, having granted a Wadſet of their Lands of 
MNorthbermich, 3 Inglis of Cramond, and John Jouſſie of Weſtpans, 
equally, redeemable for Twenty thouſand Pound, containing a Backtack for 
Payment of the Annualrent thereof, and a Clauſe that no Redemption ſhould 
be held till the whole Backtack Duties, termly Failzies and all other Sums 
wherein theſe Wadſetters ſhould be Creditors to Sir William, were fatisfied, 
together with the principal Sum. Sir Wiliamalſo granted a Declaration apart 


thereafter in Fay. 1651, bearing, That Cramond, Fouſffe, and others therein 
mentioned, were ingaged to Mr. James Whitehead of Park, for the Sum of 
Ten thouſand Pound borrowed and applyed for Sir William's Uſt and 
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35 pals theteon; But is regiſtred in the Record of Seaſines and Reverſions: 
anond and Fouſſie in Auguſt 1652, obtained upon the Wadſet and Declarati- 
5, 2 Decreet of Mails and Duties in Abſence, and thereby poſſeſſed the Wad- 
er Lands. Sir Hugb Dalrymple Lord Preſident, who purchaſed theſe Lands as 
ue higheſt Offerer at a publick Roup, inſiſts now againſt Sir John Inglis, in a 
WS -clarator of Extinction of the Wadlet, by his and his Predeceſſor's Intromiſſi- 
ich the Rents of the Wadfet Lands. ©, ©, -. 

W 411:dged for Sir John Inglis. That his and his Author's Intromiſſions muſt be 
WS (cribed in Payment of the principal Sum and Annualrents, in the Eik to the Re- 
erfion, as well as to the Sums in the principal Wadſet, 4 oe 
W Repled for the Preſident. What Sir John Inglis pretends ro be an Eik, is 
ut a Declaration bearing Regiſtration for Execution, which cannot become an 
WE ik by the Creditors thinking fit to record it in the Regiſter of Seaſines and 

BR cverfions, without any ſpecial Conſent, Paction, or Deſign on the Debtor's 
ert to make it real; Which did not in the leaſt alter the Nature of the Oblige- 


lake a real Right; And is of no more Effect, than the uſual Clauſe in the Wad- 
r it ſelf, That Expences termly failzies, and all other Sums ſhall be paid be- 
ee Redemption, which was never pretended to afford any Title to Mails and 
ories, or an additional Backtack Duty to the Wadſet. An Eik to an improper 
aadet, or to an Annualrent, ſignifies nothing, unleſs the Backtack be declared 
id, conform to the irritant Clauſe in the Wadſet; Or it contain a new Back- 
W:ck Duty; or unleſs the Infeftment of Annualrent contain a new Annualrent. 
Wor what imports it, that the Granter of an Annualrent, or an improper Wad- 
Wt, obliges himſelf that there ſhall be no Redemption till an additional Sum 
We: paid? it's a Matter of Indifferency to a Debtor, whether the Annualrent 
WS Wadſct Right be redeemed or not. If this pretended Eik had the real Ef. 
Wt to ſtop Redemption, the Prefident would chuſe rather not to redeem, but 
Will to ly ſubje& to the Backtack Duties. And tho? Cuſtom hath, introduced 
iss proper Wadſets, which generally are more valuable than the Sums there- 
contained: An Eik to the Reverſion of an Annualrent, or an improper Wad- 
et, was never ſuſtained to have any real or legal Effect. 
Dwhed for Sir Jobn Inglis. Eiks adje&ed to Reverſions, and duly regiſtred 
ave the ſame Effect, as if contained in the principal Wadſet; And the Infeft- 
Inent unredeemed is a real Burden upon the Ground, and a Title of Mails arid 
Duties for Payment of Sums in the Eik, as well as thoſe contained in the princi- 
Wal Wadfet. Albeit the Eik doth not bear an Obligement for an additional Back- 
Nack Duty, or an Aſſignation to Mails and Duties; yet the making the ſaid Eik 
Wo the Reverſton; was a virtual Addition to the Backtack Duty, as being an 
Addition to the ptincipal Sum in the Wadſet; and the Diſpoſition and Infeft- 
went upon the principal Wadſet Right became a Title for Payment of the Sums 


"I 
_ 


7 
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þ Contained in the Eik, as well as thoſe in the Wadſet it ſelf. 2. The Queſtion 
d WE not being about theRecovery of Payment by Virtue of the Decreet of Mails 
s WP" Duties upon the Eik, as well as the Wadſet, but concerning the Application 
d, Ef indefinite Payments already recovered, and [ntromiflions had.by Cramond: 
ut heredf the Creditor (now that the Debtor is Inſolvent ) muſt have his Elet- 
in on and be allowed to apply the Payments in Satisfackion of a Debt that is leaſt 
of ured, and in greateſt Hazard, February 13, 1680, M*rietb againſt Campbell. 


3. There is no Conſent of Parties requiſite for regiſtrating Eiks in the Regiſter 
 Reverſions ; Becauſe, that is for Publication only; and Conſent is only 
155 135 H h 3 „ 


ent, more than regiſtrating a perſonal Bond in the Regiſter of Seaſines could 
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needful to the regiſtrating of Writs in Order to Execution and Diligence i 


3 
e 


A. There is a great Difference betwixt an Eik to an improper Wadſet, Which 
is a Right of Property; and an Eik to an Infeftment of Annualrent, whichz 
only a Servitude on the Property, and ſo not a proper Subject to bear te 
Burden of an additional Eik. Nor doth there appear any ſufficient Ground WM 
J 
| 


Difference in this Caſe betwixt a proper and improper Wadſet; both being 
Rights of Property while unſatisfied or u redeemed, tho? not extinguiſhah|; 
8 the ſame Way. 5 
1 Triplyed for the Preſident. The Alledgeance that an additional Back. tach. 
duty doth naturally reſult from ſuch an Eik, is made invita Juris Prudeni, 

without Authority or Example. And where was it ever pretended that; 

Party obtaining a Decreet in Abſence upon ſeveral Titles, ſome good, ſont 

bad, the Intromiſſion ſhould be equally aſcribed to all? Intromiſſion 3; 

always imputable to a preferable Right, at leaſt to a valid Right. | 
The Lords found, That the Declaration produced is not ſuch a valid Eik; 

to be a Title of Cramond's Intromiſſion, to which his Poſſeſſion might h 

aſcribed as well as if the Eik had been added to the principal Wadſet. 
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February 19, 1708. James Millar Copperſmith in the Canongate, again th 
| Executors and Repreſentatives of William Bonar late Clerk to the Mint, 


e 


N the Action at the Inſtance of James Millar, againſt the Repreſentating 
0 of William Bonar, for Payment of 150 Pound Scots advanced by the fur 
ſuer to him, as the Fourth Part of Fifty Pound Sterling, which Bonar ſubſcriby 
for in the Books of the African Company in the Name of James Millar, vb 
by Bond ſtood obliged to repay the 50 Pound Sterling to him, upon th; 
Ground; That the Defenders had uplifted the ſaid Share from the Comni: 
ſioners of the Equivalent: The Purſuer offered to prove Payment of the 15 
Pound Scots, by an Accompt of Charge and Diſcharge betwixt him and Wilim 
Bonar, all written with William's Hand; wherein the Article of 150 Poundis 
ſtated, and Credit given for it to James Millar. Which holograph Acconyt, 
and the Bond jumping exactly together in the Sum, were found lying by 
William Bonar at his Death, and recovered by a Diligence from Alex 
JJC 
Alleuged for the Defenders. The pretended Accompt of Charge and Dil. 
charge, is but an unſubſcribed Scroll, conſequently nuil and not (probative 
by the Ad 80. Parl. 6. Ja. 6. and the Act 5. Parl. 3. Ch. 2. It is not {uf 
cient to prove that the ſame is Holograph, becauſe, Comparatio Literirin 
= - (the ordinary Mean of proving Writs Holograph ) is ſo fallible and uncertan, 
that little Streſs can be laid upon it. Nor could Holograph proved by a Parti 
Oath make the Scroll of an Accompt probative againſt him, July 1665,Nſmy 
contra Bower; 2 January 1687, Marg contra Earl of Dalhouſie. Yea, No- 
— vember 1680, Lockhart contra Lockhart, a ſubſcribed Accompt wanting Witneſſes 
i _- was found notprobative, being written by one who was no Merchant. Again, 
8 my Lord Stair, ( Inftit. Tit. Probation by Writ ) ſays, That unſubſcribed 
HFolographs do not prove, unleſs written on Compt. books or authentick Writs, 
and in the Caſe betwixt Purvepance and Knight, June 8, 1677, obſerved by 
the Lord Dirltoun: It was thought hard that Compt-books in Scotland where 
they are not ſo exactly kept, as elſewhere, ſhould prove a Debt againſt the 

_ ..* Ownerof the Book. Nay, this is a Caſe of ſo general Concern, that Perſons 
_ ., of all Ranks might eaſily be ruined, if Scrolls of Accompts which are Written 
very oft Spe numerande Pecuniæ, or upon other Suppoſitions, or even Comp 
books not regularly kept ( tho? more authentick than Scrolls) ſhould be 
8 mw 
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rea for the Purſuer. An unſubſcribed Holograph Accompt is probative 
2 17 0 the Mere Repreſentatives, November 20, 1662, rl 
otra G, December 17, 1675, Laurie contra Drummond, and lately berwixt 
=. Andrew Hay and the Executors of Sir Patrick Aikenhead, and betwixt 
3 1. and Ainſiy of Blackhill, The Reaſon is founded both in Law and 
auity: Such Accompts being underſtood framed to no other End than for 
. preſerving the Memory of Payment made, which no Man is preſumed to do 
bis own Prejudice. . ff... rer n . 
he Lords found the Accompt probative of the Purſuer's Claim ; he 
Proving that the ſame is Holograph, and was found lying by William Bonar 
WE. tis Death: Tn Reſpect the Bond and the Accompt jumped together in the 
um. 5 „ 


F debruary 20, 1708. Gideon Elliot Chirargeon Apothecary in Edinburgh, againſt 
= he Repreſentatives of Captain William Veach. 8 


ke Purſuit at the Inſtance of Gideon Elliot, againſt the Repreſentatives 
of Captain William Veach, for Payment of an Accompt of Medicaments 
WE coiſhed by the Purſuer to the Defunct: The Lords found, That the Three 
ears Preſcription of the ſaid Accompt quoad Modum probandi by Witneſſes Was 
terrupted by a Letter from him to the Purſuer, acknowledging Debt i 
eneral, and that he had ordered his Payment by a Friend. „ 


8 


2 odem Die. The Lady Cardroſs, againſt the Repreſentatives of Alexandet 
Hamilton Baillie to Sir William Stuart of Strathbrock. 1 


in Willian Stuart of Strathbrock having in Anno 1651 ſet a Three nineteen 
W) Years Tack of ſome Lands in Broxburn to Alexander Hamilton his Baillie, 
Waring expreſly with Advice and Conſent of Sir William's Curators under- 
Wobſcribiog, which yet no Curators ſubſcribed : The Lady Cardroſs, as Heir 
Wo Sir William Stuart, purſued a Removing from theſe Lands againſt the Re- 
eentatives of Alexander Hamilton, who defended themſelves upon the Tack, 
pet ſtanding unexpired. = PM : 9 


ALedged for the Purſuer. That the Tack was . Jure null, being granted 
Wy Sir William when Minor without Conſent of his Curators. For inſtructing 
e Minority, and his being clothed with Curators at the Time, the Purſuer 
Wroduced the following Evidences, viz. A Suſpenſion and a Summons in 
uno 1666; a Summons in the 1670 ; a Charge in 1671; an Act and Com- 
Wniſlonin 1669; and a Summons in the 1672 ; all at the Inſtance of Sir William 
Stuart and his Curators, with a regiſtrate Factory in the Year 1672; T ack, 
and Factory in Anno 1667 ſet and ſubſcribed by him and them, to whichtwo _ 
laſt Alexander Hamilton himſelf is a ſubſcribing Witneſs; A Certificate under 
the Hand of Mr. Mercer Commiſſar Clerk-depute of Edinburgh, that Sir Wil- 
lian's Act of Curatory ſtands in the Minute Book the 8 of May 1667, and that 
he could not give an Extract by Reaſon of the Warrants that Year being dif. 
ordered ; Mr, James Naſmyth's Receipt of the Act of Curatory it {elf in the 
Near 1671 ; and an Extract of Sir William's Baptiſm in the 1652: Which 
Documents the Purſuer contended, could not be controverted by the Repre- 
Pentatwes of Alexander Hamilton, who, by ſubſcribing the Tack quarrelled as 
i Party, and the other Tack and Factory as a Witneſs, all bearing the Conſent 
Curators under-ſubſcribing, and the two laſt ſubſcribed by Curators, hath 
Ac nowledged Sir William's Minority and his having Curators: For as a Minor 
' #14jorem dicens cannot be reſtored: So a Major acknowledging his Parties 
= oe. NE. | Minority, 
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Minority, ſhould be bound to the Conſequences of it; eſpecially in this Cas 
with Mr. Hamilton, as Sir William's Chamberlain and Baillie, could not 0 
ignorant of his Circumſtan ce. N 4 L 

- Anſwered for the Defenders. None of the Documents adduced are ſuffcien 


Proof of Sir William's having had Curators lawfully: choſen. Becauſe, fron 
the Rule invito non dantur Curatores, the Preſumption that Minors hay 
Curators ariſeth, which cannot be elided but by a judicial AQ of Curatoy, 
A third Perſon's authorizing a Minor qua Curator, doth not infer that he Wa 
choſen Curator in a legal Way, but only renders the Authorizer obnoxiqy, , 
Procucator. Again, as no private Arguments or Deeds are ſufficient to ſup | 
the Want of the legal Solemnities that Law requires, in the judicial eſtabliſhj, 
of Curators : Farleſs will the Minor's aſſerting himſelf to have Curators, ala 
his Condition, ſo as to annul the Deed: Anda Witneſs to a Paper is only pr. 
ſumed to know what he ſees, i. e. the Parties Subſcription, and not the 49 
or Quality of the Subſcriber. Yea, tho? it were proved, that there was an 4 
of Curatory, aon conſtat but the ſame was null, and informal. Nor ate th 
Documents produced ſufficient to clear when Sir William was born, ſo xy 
infer that he was Minor at the making of the Tack quarrelled 2 Becauſe, Tefl 
flcates of Baptiſm are by Deciſions found not probative of Minority, howeſe 
they may prove Majority. Therefore the Inſtructions above mentioned u: 
in vain adduced for proving jointly the Points in Controverſie; when al 
them taken ſeparately ſignifie no more to the Purpoſe, than fo many Cypher 
without a Figure, to the making up a Number. 
The Lords ſuſtained the Nullity of the Tack, as granted by Sir Willy 
Stuart in Minority without Conſent of his Curators: Tho? no Lefion yy 
... qualified. . . e 


C no 


Eodem Die. Margaret Boſwal and William Hamilton of Grange Breich ih 
Husband, againſt Cornet George Boſwal. „Ü 7˙0 of 
IN the Action at the Inſtance of Margaret Boſwal and her Husband, agiinl 
1 Cornet Boſal her Father, the Lords ſuſtained a marginal Note upon tit 

Purſuer's Contract of Marriage in Favours of the Cornet; albeit no Witneſſes 
were ſubſcribing thereto, and the Contract did not bear that the Witneſſs to 
it, were alſo Witneſſes to the marginal Note: In Reſpect the Purſuer's Double 

ol the ſame Contract produced by themſelves bore the very ſame margind 

Note, and they did not diſown the Verity of their Subſcription thereof. 


5 February 24, 1708. The Creditors of John Corſe, againſt James Pedie, Join 
Luke, and other Partners of the Eaſter Sugary of Glaſgow. © 


Ohn Corſe having ſubſcribed in the Books of the African Company qoo Pound 
for himfelf, as much for James Pedie, and the like Sums for John Luke, 
Robert Corſe and William Corſe ; and for Robert and George Bogle 250 Pound 

each, extending in whole to 3000 Pound; and the Payments made to the 
Company conform to the Subſcription being recorded in their Books either a8 
made by John Corſe and Partners, or indefinitely as paid hy the Co- partners of 
the Sugary; and a Certificate being given out, in the Terms of the Act o 
Parliament, ſtating theſe Co- partners Creditors of the Company in their ſeyerll 
Shares of what was paid up effeiring to their reſpective Proportions of the Stock; 

extending in the whole to 1343 Pound + There aroſe a Competition betwilt 
James Pedie, Robert Bogle and John Luke, and the Creditors of Jobs Corſe 


Alkedg ed 


fer the Creditors of Jobs Corſe. That the whole 1343 Pound wit y 
| % later thereof at 5 per Cent. to the firſt of May laſt, belongs to ay 
1. Reſpe&t Joh Corſe their Bankrupt Debtor being the only Subſcribent and 


E noſe for whom he ſubſcribed ; the Moieties are, preſumed to have been paid 
ot 0 Corſe's own Mony, unleſs the other Parties prove that they made 
—. . TO Oo og 
W 4nſvered for Pedic, Luke and Bogle. John Corſe's qualified Subſcription in 
be Books Was as valid an Inſtruction of their Shares, as if there had been for- 
al Transfers in their Favours, at leaſt equivalent to a Backbond of the Date 
ich would have ſo affected his Share, as his Creditors thereafter could not 


110 pay and relieve him of their Moieties. Again, ſeing the Payments are ſet 
n Corſe for himſelf and in Name of the reſt, Law preſumes the Advance 
lramento of the Partners, that he made the whole Payments: For had Corſe 


BE, clear that all was paid with his Mony. 
Pele 250 Pound; And that the ſaid Perſons are alſo ſtated as Creditors to the 
N Jire&ors.: Therefore the Lords found, That. John Corſe's Subſcription was to 


Whc Behoof of James Pedie, John Luke, and Robert Bogle effeiring to their 


ach, that the Mony was not advanced by them, but by Jobs Corſe, 


oda Die. William Kennedy of Daljarroch, again John Vans and Hugh 
Crawford Merchants in Air, 1 5 | by. 1 Oe 
| WIN the Competition betwixt John Vans and Hugh Crawford, as Arreſters of 


a Share in the African Stock belonging to David Ferguſon their Debtor, and 


*4# 


raved that he miglit be decerned to aſſign his Bond to them, for recovering, 


d the other two Co principals therein, the. Superplus of what was paid out of 
% Ferguſon's Effects more than his Third Share; in Reſpect Vans and 
nd 


lame Relief that was competent to him. = 5 _ F 
Allaged for Daljarroch. He is not bourid to affign the Relief competent to 


a$ 

of MP Ferguſon againſt theſe bound with him: In Reſpect the Competitors 
either derive Right thereto from David Fergaſon, nor have affected the ſame. 
ral 95 legal Diligence': For their being fruſtrated of Payment out of the Equivalent 
ch Dajaroch's Preference, intitles them only to ſeek Aſſignation of his Deht 
ur nd Diligence for operating their Payment out of other Effects belonging to 


common Debtor : But Dal j arroch is not obliged to afſign his Right and 


| 11 
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era bound to the African Company, and there being no Obligation upon 


each the fame by Diligence to the Prejudice of the Co- partners. And tho? 
only was bound to the Company, yet he did effectually communicate a 

hare to the reſt, and might no doubt have purſued them upon their Oaths 
on ia the Books indefinite, as from the Partners of the Sugary, ör from 
Jas made by all of them; unleſs the Creditors of 2 will inſtruct Scripto, or 


een the ſole Power, the Payments would have been recorded in other Terms, 


The Lords conſidering that John Corſe ſigned the Companies Books for 
nes Pedie and Jobn Lake each of them 500 Pound Sterling, and for Robert 


Fompany in the ſaid Sums, by the Certificate obtained from the Committee of 


eſpectire above-mentioned Sums, and that the Mony is preſumed to liabe 
een advanced by them; unleſs it be offered to be proved by their Writ or 


Viliam Kennedy of Dalj arroch who had alſo arreſted the ſame as Creditor to 
id Ferguſon per Bond, wherein he, Thomas Marrow, and John Ferguſon 
ood bound Co-principals ; Daljarroch being preferred, and thereby having 
ſecovered Payment of all that was due to him: John Vans and Hugh Crawford 
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Diligence in fo tar as concerns Third Parties to whotn Van, and Cranford are 
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Anſwered for Vans and Cranford. In all Competitions of Creditors, wh, 
one having double Security for his Mony, reſtricts bis Payment-to one $y 


The Lords found, . is not bound to aſſign: Becauſe, % 


; granted, to him. 


RS Eodem Die. 1 John Earl of Marr, contra Feuars of Bothkenner. 
N the Proceſs at the Inſtance of John Earl of Marr, againſt the Feuan 
Quality of Bollas Era 
cCharters, to be Wheat. 
February 28, 1 708. Allan Lockhart of Cleghorn, contra John Wardro 
" 2 Competition betwixt Allan Lockhart, and John Wardrop, Credit 
under the Clerk's Hands that Allan Lockhart*'s Seafine was preſented ul 

regiſtrated two Hours before Da/marnock's ; Which the Lords found u 
duced to evidence the Priority. 

Fodem Die. Alexander Alifon Writer to the Signet, contra Mr, James Chi 
mers Son to William Chalmers Notar in Kinroſhe, 
P Atrick Pittillo having diſponed to Mr. James Chalmers an heretable Bd 
Biſponer was apparent Heir, and, after Intimation of that Diſpoſition to the 
| Debtor in the Bond, having re-diſponed the ſame to Alexander Aliſon: The 


5 Lords preferred Mr. James Chalmers who received the firſt Diſpoſition; Al 
beit Patrick Pittillo the common Granter was ſerved Heir upon the Proc 


The Lords peremptorily diſcharged any Advocate in any Caſe to protef 
| for Remeid of Law, by the 7 Warrant of his Gown, in the Name of 
his Client z without a ſpecia BI 


June Tz, x708. Mr. Robert Bundie Merchant in London, cours John Ken. 


1 Payment of 35 Pound 11 ſhil. Ser. contained in a Note granted b) 
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ject, and thereby excludes a Co- creditor who. had affected that Subject, yy, 
ot l is obliged to aſſign what further Security he had to th 
other, tho” that other had not affected that additional Security by Diligeng 
and Crawford had not affected by Diligence the Clauſe of Relief in the Boy 


— 


. 


Bothkenner ; Immemorial Uſe of Payment was found to determine tþ 
menti contained in the Readendo of the Defenders ky 


— 


* 


| Dalmarnock. 


Colquhoon of Renmure, whoſe Seaſines were regiſtrated on the ſame Dy: 
They were brought in pari Paſſu, notwithſtanding of a Declaration produg 


probative, no principal Minute- book of the Time of preſenting being pr 


upon the Lands of Glencorſe, belonging to George Pittillo, to whonthe 


ratory contained in the ſecond, in Order to perfect and validate that Rigtt. 


alſo a Procuratory, and Warrandice from Fact and Deed. 


For the Service was found to accreſce to the firſt. Right, which contaued 


Eodem Die. 


— 
. 


Mandate from the Client. 


5 | 


 nedy of Gulzean, | 
N the Action at the Inſtance - of Mr. Robert Bundie, againſt Calatan, for 


W Deciſions of the Lords of Sefton, &c. 1708. 25 


3 . : 
* 


1 


3 fender to David Crawford of Drumſomay, and indorſed by progress td 
3 e 3 3 The Lords 7a Pobraas laſt, having found the Sum ent. 
Je by the equivalent Sum contained in another Note granted by Pran 
Wc to Culean: The Purſuer reclaimed upon theſe Grounds, 1. Calzess 
J rcnounced Compenſation by a Letter to Dram/oway, deſiring him to put 


dhe Man with the Bill to a Day, by promiſing to pay him Intereſt, and 
to neglect that Concern, of his; unleſs we ſuppoſe Calzeay guilty of a 
ien to infoare People advancing Mony upon the Faith of his Note to 
Vumſoway an inſolvent Perſon, which bore Date only a Day after Dram- 
| %s Note to him, and could have no other Meaning than to furniſh Cre- 
o Drumſowa) : Conſequently the Defence of Compenſation ought to be 
led. 2. Compenſatio non perimit Obligationem ipſo Jure, ſed Ope Exceptio- „„ 
And at the proponing this Excgption, there are no habile Terms of © 
Bn pcofation exiſting. betwixt Culzean and the Purſuer, who is not eaaem 
ben with Drumſoway; Nor did ever that Ground of Compenſation exiſt 
n betwixt Dramſoway and Culgean; Seing quod in Diem debetur, non com- 
BS, /abitur antequam Dies venerit, I. 7. ff. de eee, And the De- 
cer cannot pretend that Drumſomæy had the Note unindorſed in his Per- 
at the Term of Payment. Therefore the Purſuer cannot be prejudiced 
bis Debt, more than Payment of a Bank- bill could be evited by a Debt 
e by David Spence to the Bank before the Date of their Bill. And by the 
il Law, Compenſation is not to be admitted in dubious Caſes, L. alt. 
W :. C. de Compenſationibus. 3. Writs and Tranſactions made abroad, are 
dlated, as to the Conſtitution and Extinction, by the Law or Cuſtom of 
place where made; Becauſe, otherwiſe Perſons would get no Credit in 5 
age Country: And fo it is that no Compenſation by the Law of England, 
obere the Note purſued was made, is ſuſtained againſt the like, which Ve- 


e proves it ſelf till Na Cuſtom be inſtructe. 


nſwered for the De, ender, 1. By his Letter to Drumſoway, ks doch 28 
s from his Compenſation, but on the 3 expreſly defires Drumſomay 
bay the Note; becauſe he ſtood indebted to him for the like Sim. Nor 
n Calzean's Deſign to compenſe his own Note with Dramſoway's, admit of 
cCoaſtruction of Fraud: ſeing he was not to ſuppoſe in the leaft that his 
Vote would ever have been indorſed to any Perſon, by a Man who knew 
mel to be Debtor to Calxean in the Equivalent. 2. Albeit neither Com- 
Wenfation nor Payment operate without being proponed : yet both extin- 
ich the Obligation ipſo Jure, not only from the Time they are proponed, 
Sit from the Time that both Debts concurr'd. And the L. 5. ff. de Com- 
nſationibus, loguitur de Die incerto, qui habetur pro Conditione. For in other 
daſes Dies edit, guamvis nondum venit; And Compenſation takes Place, {6 
bon as mutual Obligations are granted. The Inſtance of Bank. notes, is no 
ways parallel; for David Spence is only inſert in theſe Nomine tenu, the 5 
Bearer being underſtood to be Proprietar. 3. This Note being granted to a 
Pets Man at London, after the Scottiſh Form, by a Scots Man accidentally 
Where, and ignorant of the Laws of the Place, what can hinder him from 
pny legal Defence competent by our Law in a Proceſs for Payment here ? 
But eſo the Cuſtom of England were to regulate the Matter, the Purſuer 4 
ſaltgat Conſuetadinem debet eam probare. . 2 


The Lords repelled the Compenſation : Becauſe, the two Notes being 


granted for the fame Sum within a Day of one another, it ſeemed a Con- 
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trivance in Cal æean to furniſh: Dramſoway with Credit. | 
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une 16, 1708. The Taylors of the Cannongate, contra the T lors of Edi 
e Dd he He 
"THe Town of Edinburgh granted to the Taylors there a Seal of Cauk 
7 in the Year 1531, ratified by King James 5, and another in the 
Tear 1584, ratified by King James 6, bearing, ** That the Taylors g 
Edinburgh were heavily hurt and prejudiced by unfree Men dwelling in the 
Cannong ate, Potterraw and other Suburbs, their taking Clothes out of 
Edinburgh, to be wrought within their own Freedoms, for the Uſe of Inh 
©bitants in Edinburgh; And therefore ordaining, That if any Perſon g 
© Burgeſs free Man of the ſaid Burgh, be apprehended taking out or bring, 
ing in any ſuch Work ſhapen or unſhapen, it ſhall be lawful to the Dexy 
© or Maſters, or any of them, with the Concurrence of an Officer to {jy 
and keep the ſaid Work, till Payment be made of 40 Shilling by it 
Work- men, and as much by the Owners for giving Work to be wrong 
without the Freedom of the Burgh. The Taylors of Edinbargh barg 
been in Uſe, in Conſequence of theſe Seals of Cauſe, to ſeize Unfreeny 
Work ; The Queſtion of Right and Privilege came to be debated. betyiy 
them, and the Caunongate- Taylors, in mutual Declarators before the Lord; 
Alledged for the Cannongate- Taylors. No AQ of the Town Council ( 
25 Edinburgh could by ſuch extraordinary Clauſes, without calling or hear 
the Taylors of the Cannongp ate and others intereſſed, deprive them of thy 
_ Liberties and Privileges. For this, upon the Matter, is, Jus dicere em 
Territorium; And Acts of Parliament were found Neceſſary to intitle fon 
Manufactures to ſuch Privileges, which yet are ſalvo Jure cujuſlibet. Ny 
can the Sovereign grant a Monopoly, except for the Encourgement di 
new Invention: and a Novo-damws upon a Partie's, Reſignation contains WR 
2 ſbounding, doth not prejudice Meithes and Marches. Now what mai; 
the Conſequence of ſuch a mighty Power in the Town of Edinburgh! | 
Ranks of People from every Corner of the Nation who come to refide ud 
ſpend their Fortunes there, might come to find themſelves abridged and 4» 
prived of the free Diſpoſal thereof, for Meat and Drink, as well as Cloth; 
_ Craftſmen might impoſe upon them by ſetting extravagant Prices upontr WM 
Work; Men would be provoked to buy Clothes from others than Me: 
Chants of Edinburgh. 2. Burgeſſes dwelling in Edinburgh cannot be {ibjet- Wl 
ed to ſuch Thraldom more than the reſt of the Lieges : For a Burgeb sf 
only ſubject to ſuch regular Orders of the Town Council, as are ordinar 
and neceflary for the Government of the Place, without ſurrendring hi 
= common Liberty and Property, which he enjoys as any Subject; And the 
© \  * Lords of Seſſion have often reſcinded Town-coutcil-a&s, putting unreaſon- 
1 able Reſtraints upon their own Burgeſſes. 3. The Taylors of the Cann 
- © gate have alſo their Seal of Cauſe, with full Liberty to work to all the Lieges; 
Ad bear Burden as well as the Taylors of Edinburgh. 
Anſiered for the Taylors of Edinburgh. Al. Berti being in Uk to grant 
ſuch Seals of Cauſe to their Reſpective Incorporations, for maintaining 
_ - *theirLiberties, in Recompence of the Burdens they bear of Stent, Watching, 
Warding, and other Services authorized by Princes and Parliaments: How 
on can theſe be thought to incroach upon the Liberties of the Subject? True 
5 in ſome Reſpect they reſtrain Cas all Privileges do) the Liberty of others 
but for the Good of the Nation; And fo all Men ought to comply wil 
them. Seing Strangers coming to Edinburgh can be as well ſerved will 
the Burgh, what Neceſſity is there to Ineourage their imploying Uniree 
mien, againſt the Privilege of Incorporations? Which Privilege is both agree. 
|. i able to Reaſon, and countenanced by Acts of Parliament, particularly tte 
154 Ai, Par. 12, Ja. 6. diſcharging and ſuppreſſing the Exerciſe of Coll 


T 


% 


| hg g . 00 ». is. Mah. 3 

I Mons of the Lords of Deffion, GC. I 708. 253 
7 the Suburbs of Royal Burrows, as Prejudicial to Craftſmen. bearing Bur- 
a within Burgh. 2. The Taylors of Eainbargh are far from'pretending 
break into the Shops of Taylors in the Cannongate, or any ways to in- 
e their juſt Privilege of working to all the Lieges : Bur only to hinder 
em to ſteal as it were the Meat out of their Neighbours Mouths in Edin- 
, by working within their Freedom, or taking out and bringing in Work 
ere. The Taylors of the Cannong ate have Privileges for any Burden the) 
ear in Which the Edinburgh Taylors do not offer to wrong them: But Pris 
W-c1ain, That the Taylors of the Cannongate are liable to no ſuch Burden of 
eat, Watching or Warding as theſe of Edinburgh are. * 


4 LN * 


I | Replyed for the Cannongate- Taylors. They don't deny the Town's Power 
WE prantivg Seals of Cauſe, with reaſonable-and ordinary Clauſes, but only 
£1 ſuch as are extraordinary and exorbitant. The cited Act of Par- 


= The Lords found, That the Seal of Cauſe granted to the Taylors of Ediu- 
F ug, is an effectual Reſtraint as to Burgeſſes, and ſuch as bear Scot and Lot 


ere; And aſſoilzied them geoad theſe from the Cannong ate- Tay lors Peelara- 


r of Immunity. Thereafter 27 November 1708, The Lords found; That 


ho 
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JIN the Competition betwixt the Cowes, Heirs-portioners of John Cowie of 
4 Bothkenper, Janet Cowie the eldeſt claimed the Yard; as well as the, 
Houſe, as a Precipuum, Jure primogenituræ, without Diviſion or Compenſa- 
ton; and contended, That fuch a Claim was founded in. Law and the 
EPriftice of the Nation. For, 1. The eldeſt Daughter of Innes of Danoon in 
ng, poſſeſyd the Houſe, Yards and Parks of Duncan; The eldeſt Daugh- 
iter of Six Thomas Nicolſon poſſeſſeth the Houſe; Yards, and a conſiderable 
[Pak of Corpock without Diviſion, or Compenſation ; beſides many other fuch 
Hloltances. 2. The Right of Primageniture ſtands eſtabliſſied by the judicial 
[Law of Moſes, Deuter. 21. 1. and Gadelin de Jure noviſſimo, Lib 2. C. 14. 
| WDſctves, That i» Feudis illud generale, ut Jure Primogenitars unus unave, 
vel aum, wel ſemiſſem, vel aliam Partem pra caters obtineit. Tis true that 
e of our old Lawyers, tho? they cannot but yield ſome Privilege to the 
Kadett, think ſome Recompence ought to be given to the reſt upon that 
5 = 11 3 ] | Account: 
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254 4 Journal of the Siſſon; containing 


Account: But this Opinion is without Foundation in Law or Cuſtom. Po, 

Where Law declares any Thing to be mine, another can have no Intereſ 
therein; And it's unreaſonable to oblige a Perſon to give a Recompence for 

- what: de Jure is his own. 2. John Cowie the Heretor did evidence bis Win, 

That the Yard ſhould go with the Houſe; in fo far as he hath incloſed the 

3 Houſe, Office houſes and Cloſs within the ſame by a continued fenced Hedge 
and admitted no Paſſage thereto, fave one through the Cloſs, and continyy 
85 5 ly poſſeſs'd the ſame, without ſetting it ſeparately for Rent, ſelling only 8 


As 4 


2 


much of the Fruit as he could ſpare. 3. A Houſe diſponed carries with it 
IP the Pertinents neceſſary for the Uſe thereof poſſeſs*d by the Diſponer, Jul 
23S, 1676, and December 9, 1679. And tho? ſometimes a greater Houſe * 
5 have adjoined to it a leſſer Orchard, et e contra, Majus et Minus ought not i) 
EE —  yaryithe Law inichis Caſmee. . 5 


t Anſwered for the Younger Hetrs-portioners* ; Albeit the Eldeſt gets the Houſe 
= as a Thing indiviſible, without an Equivalent; Yet the Orchard, which z 
5 of its own Nature diviſible rendring yearly Profit, tho? for Expediency i 
* may be adjudged to one, the reſt muſt have their Share of the Price. Ng 
_ doth other Heirs-portioners acquieſcing in that Matter to the Eldeſt, mal 
Law in Prejudice of the younger Heirs-portioners competing here. Beſides 
FW there are contrary Inſtances, in the Caſe of Hamilton of Pumpherſtoun, when 
_ an equal Diviſion of Yards and Parks was made. before the Sheriff of La 
1 lithgow; And in the Caſe of White of Weedins, where the whole Subj 
without Diſtinction was equally divided. And our greateſt Lawyers Cru 
Steen, Stair, M*kenzie * Whitelaw, in his Notes on him, hold tha 
Recompence is due, where the Subject is valuable, even for a Superiority 
that has Feu- duties Tho it be otherwiſe in a Barony, or Caftrun (x 
foreign Lawyers ſpeak ) where all around the principal Manſion-houſe, # 
Which Seaſin is to be taken, is underſtood to be annex'd thereto, ſo f x 
the ſame may have Relation to the Houſe, rather than to a Tenandij. 
The Lords found, That the Orchard not having been ſet for Rent, di 
belong to the eldeſt Heir-portioner as well as the Houſe, without any Re 


: a 25 - 
By 7 7 
=. 


compmence tothe younger Heirs oo ß 
1A Thereafter, July 22, 1708. The Lords preferred alſo the eldeſt Hir to 
=_ the Cuſtody of the Writs, upon her granting an Obligement to make the fnc 
3 furthcoming to all concerned, or to give T ranſumpts upon their <ul 
June 25, 1708. William Bell Portioner of Ridpeth, contra Tames Duulop 


1 [LES 


Ames Dantop having ſubſcribed a Writ, declaring that William Bel bad 
J agreed with him for the Purchaſe of Brotherſtanes belonging to the Laird 
of Moriſtoun, and was to pay 4600 Merks as the Price at the Terms there 
4n-mentioned, and to give Moriſtoun good Security therefore, and that he 
Moriſtoun was to give to Bell a Diſpoſition with abſolute Warrandice ; And 
Mr. Dunlop having afterwards ſignified by a Letter to Mr. Bell, that he bad 
reported to Moriſtoun and his Friends the Bargain himſelf had made with 
Bel, and they would not reſile from his Agreement, and therefore deli! 
Mr. Bel and his Son to haften into Edinburgb, that the ſame might he pet: 
fected; And Moriſtoun having ſold the Lands to Sir William Scot of Hard"; 
| Mr. Bel required James Dan op to implement the-Bargain under Form of 
Inſtrument, and purſued him for Payment of 1000 Pound of Damages. 


” 
o 


—_  -; _ Alledged for the Defender. The foreſaid Declaration was only Writ Mm 
1 Caſs, containing no Obligement upon him to cauſe Mori ſtaun 9 
Wk n e . WAN 
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nor upon Bell to pay the Price, and ſo is no Contract, not being ſigned by 
W 3-1: And as ſuch a Writ could not oblige him to take the Bargain, or make 
bim liable for the Price; Neither could it tie Moriſtoun or his Factor. 
8 Anſwered for the Purſuer. The Declaration ſufficiently inſtructed the Te. 
nor and Conditions of the Bargain, and ſo excluded Locam Pænitentiæ al- 


owed in verbal Agreements: Conſequently ought to be effectual to make 
be Granter liable for the Purſuer's Damage, ſuſtained through not Perfor- 
ance of the Minute; Eſpecially conſidering that he was ready to have per- 
/, ov or Bott a3 0 15 

W The Lords found the Declaration obligatory upon the Defender to make 
y the Purſuer's Damage through the not Implement of the Terms of the 


Agreement preſtable by Moriſtoun. 


odem Die. William Coupland of Coliſtoun, contra William Caruthers Chi- 
= rag ——& , OD DT 07 27:83 FW ARQ 135 


YN a Competition for the Mails and Duties of Bralenmhat, betwixt 
_ Wl Coupland and William Caruthers Adjudgers thereof, The latter 
ald Preference upon this Ground; That the Debt for which Copland had 
aqjudged was ſatisfied in whole, or in Part, before the leading of his Adju- 
Wication. Caruthers, for proving thereof, recovered by a Diligence a Diſ- 
Wharge of the Debt, which Coapland offered to Improve, and Caruthers. was 
Wrdained to abide by /ub Periculo falſi: After Carathers had ſuffered the 
erm to be circumduced againſt him, for not abiding by; The Lords admit- 
Wed James Carlyle of Braleumhat compearing for his Intereſt, and proponing 
ayment upon the Diſcharge, to abide by the Verity thereof, and 7 9 886 
WE 047/474 to conſign his 40 Pound, in reſpect no Colluſion betwixt Caru- 
Whers and Coupland could prejudice or debar James Carlyle from extinguiſh. 
Wo his Creditor's Debt, and abiding by the Verity of the Inſtruction thereof. 
beit it was alledged for Coupland, That in all Improbations the Uſer of 
De Writ muſt abide. by it, 6 1675, Lady Logre contra Meldrum: 
Woce othetwiſe the Effect of an Improbation might eaſily be elided by ſhiſt- 
W's ſuſpect Writs from Hand to Hand; Beſides, James Carlyle is an inſolvent 
RE. NTT et. . 


* 


9 


une 30, 1708. William Selkrig Writer in Edinburgh, contra John French 


Mallman in Glaſgow. 5 8; 
| | N the Action at the Inſtance of William Selkrig, againſt John French, for 
| Payment of 80 Pound Scots, as a Year's Rent of a' Houſe in Glaſgow 

pertaining to the Charger, and ſet to William Drew Inkeeper there, to whoſe 
Woveables. and Houſhold Pleniſhing John French had Right by Diſpoſition 
Wntimated by Inſtrument of Poſſeſſion, and debarred W:1iam'Selkrig from 
Poinding the ſame, for his Year's Rent, by Virtue of his Hypotheck. 
| Alledged for the Defender. He could not be liable for the Year's Rent, 
Becauſe, albeit he as Creditor to Drew took a Diſpoſition to the Houſhold 
Fniſhing, and got an Inſtrument of Poſſeſſion : yet he never intrometted 
IWiththe{ame ; But did only by Virtue'of his Diſpoſition oppoſe the Purſu- 
E's poinding thereof, after they were removed out of his the Purſuer's Houſe 
no another, where they were lodged before the Defender acquired Right 
nereto ; who was not bound to know that any Privilege of Hypotheck was 
Wmpetent to the Purſuer. And tho a legal Hyporheck may furniſh a Title 
o detain, or even recover Goods while extant: No Perſon who hith-citber 
ona 
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he had a Title to Intromet, can bé overtaken upon that Head. 2. 7} 
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256. A: Journal of the dein; containing 
bond Fide acquired and-diſpoſed of them, or who never intrometted, although 
= | , 72 | | R$ | | . Wo. | 6 | 
Defender cannot be liable for the Rent upon the Acconnt of his Producing | 
to the Meſſenger the Diſpoſition and Inſtrument of Poſſeſſion © Seing ir ,% MF 


ſame could not debar the Purſuer from poinding, he might have proceedes 


and if the Diſpoſition was good and valid, there's no Reaſon to make th 
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trivial to alledge, That the Defender could not hinder Sz/&rig.. to go in 
huis poinding : Becauſe, the Meſſenger was actually ſcared and hindred frog 


7 5 Eodem Die: John Lin Chamberlain t9. the Earl of Leven Sappticant. 


c ET: 6 IRS © 
Anſwered for the Purſuer. There being a manifeſt colluſive Deſign in French 9 
cover Drew's Poſſeſſion by the Diſpoſition: as appears from the Inſtrument q 
\Poſſeſſion containing a Back-tack of the Goods ſet to Drew ; the Intimationꝗ WM 
_French's Right to the Meſſenger the very ſame Day that Se/krig charged D,,,, WM 
And the ſtopping his Poinding upon Pretext of the Diſpoſition. French's attin 
ing Poſſeſſion by getting the Key of the Houſe wherein the Goods Wer | 
back-ſetting them to Drew, and allowing him to poſſeſs, was upon the Ris; ; i 
French. Who having got into Poſſeſſion of the Goods, diſpoſed. thereof b By 
| ſetting them in Back-tack to the common Debtor, and debarr*d Mr. Sh 
is to be held as Intrometter therewith, and conſequently liable for th 
Rent for which they were hypothecated. : Since it is by his own Fault ay 
Fact of ſetting a: Back · tack to the Debtor, that he did not intromet. '7; 
of no Moment to pretend, that the Poinding was to have been execunt 
in another Houſe, than Selkrig?s : For wbereever à Tenant's. Goods u 
carried, they are ſtill affected with the Right of the Hypotheck. 2,7; 


_ proceeding after Production of the Diſpoſition, leaſt he ſhould incur th 

\ Guilt of a Riot; And it was not the Meſſenger's Buſineſs to quarrel the bi 

pPorrinn, - there veigg:«.lepal Renedſr,.,t,« + 7 .þ 
The Lords repelled the Defences, in Reſpect of the Anſwers, 


+ * I ; 4 


Eodem Die. John Rule Merchant in Drumfries, gainſt Andrew Put 


JN a removing. from a Tenement within Drumfries, purſued at the Inſace 
of John Rule, infeft therein as Heir to John Rule Chirurgion there hi 
Father, againſt the Tenants; Compearance was made for Andrew Puri, 
who having adjudged the Tenement from the Purſuer's Father's Autho, 
and ſtanding Infeft therein, objected againſt the Purſuer's Warning, thati 
Was null for being executed by one James Meno a Burrow-officer that wi 
blind, and ſo not capable to execute Diligence; Seing a blind Man could 
eaſily be impoſed upon, and miſtake one Man, or one Houſe or Door, fot 
another: The Lords found it. to be Jus tertii to Andrew Purdie, to obje 
againſt the Formality of the Warning. In Reſpe& he was neither a Poſer, 
nor called in the Removing, but only a pretended competing Creditor, wh 
Had no further Intereſt than to get himſelf preferred: 


TRY 


7 Lin Factor appointed by the Lords upon the Eſtate of Rankeillon 
having repreſented by Bill, That the Roof of the Manſion-houſe a 
ruinous and ready to fall, which, if not repaired, would be a great Pre 
dice, both to the Creditors and common . Debtor; in caſe the Lands Wel 
afterwards expoſed: to Sale; And that he had procured a Declaration from 
skilful Workmen that had inſpected the Houſe, That it would coſt 55 
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Peciſions of the Lords of Seſſion, &c. 1708, 
we Keep up the Root; And eraved their Lordfhips 
Ee rant to him for imploying Workmen to make ſuch Reparations, or elſe 
lat they, would declare him free of any culpable Neglect, for ſuffering the 
E. {eto decay and go to Ruin: The Lords refuſed to interpoſe their Authori- 
L 3 ir to give any Anſwer to the Petition. f „ 


J July 1, 1708. Katharine Johnſton Relict of John Montgomery of Crivock, 
1 againſt the Repreſentatives of Provoſt Napier. . 


4 
_ * 


obs Montgomery having agreed to ſell two Shops in Glaſgow to Provolt Napier, 
= wherein Katharine Fehn the Diſponer's Wife ſtood infeft, he 


order to get her Conſent. She, in Reſpect her Husband was to leave her, 
ago to America upon the Munday following, expreſt a Reluctancy and Un- 
* llingneſs to ſign the Diſpoſition: But after ſome Hours ſne was prevailed with 
Lo it, upon Promiſe of One thouſand Merks laid upon the Table, which was 
WS. .nediately. taken back again. Katharine Fohnſton Twenty four Years thereaf- 
WE. when her Husband was dead, and her ſelf married to a ſecond, raiſed Re- 
Aion of the foreſaid Diſpoſition, againſt the Repreſentatives of Provoſt Napier, 
on this Ground; That the Diſpoſition aforeſaid was extorted from her by the 
ow nings and other undue Importunities of her firſt Huſband, without being 


1 


ad to her at Signing, and ſhe got not the One thouſand Merks promiſed het 


2 . bs y 


r her Conſent. 


W Provoſt Napier was a Perſon who abhorr'd an unfair Purchaſe, Mr, Montgo- 
% 2 mild Gentleman, and Katharine Fobnſton his Wife of a maſculine 


Wight be ſuppoſed leſs ſubje& to Impreſſion than intra Privatos Parietes ; Eſpe- 


- = * 


[ 


* 


proved, June 28, 1671, Arnot againſt Scot, July 12, 1671, Murray againſt 
tucking her Clothes, *cauſe ſhe ſeem d averſe from ſubſcribing the Diſpoſition, 
land keeping her ſeveral Hours in a Tavern till he got her perſwaded to conſent 
© is rendring her miſerable, by allowing him when he was to leave her, to 
Qiſpone all che had in the World, are Circumſtances far from arguing that he 
as mild, or ſhe of a Virago-temper. . 2: Tho' Reverentia maritalis per ſe, 


Wies Deed in Favours of her A as one for the Behoof of Strangers 


2 N * 
by | —— — 
8 | 


Vosht het to a Tavern upon a Saturnday at Five a Clock in the Afternoon, 


WT edged for the Defenders, The Reaſon of Reduction is not Relevant, For 


3 iſpoſition, that could not have been diunted by him in a Tavern, where ſne 


Wally conſidering, that her Husband was immediately going to another World, 
a ſo ſhe had no Reaſon to fear his future Reſentment of her ſtanding out. Nor is 
W of any Moment that ſhe did not ſubſcribe frankly,ſeing not a Wife of an hundred 
il part with her Heretage without ſome Reluctancy, or Appearance of Grief. 
y the civil Law, which is liberal in granting Privileges to Wives, Judici- 
Wn Uxoris poſtremum in ſe provocare maritali Sermone, non eſt Criminoſum, L.3. 
W. $i quis aliquem Teſtari Prohib. vel Coeg, And marital Reverence is no Ground 

We Reſtitution, Ni Fines excedat Minis gravioribus, — Lorem adegiſſe 
bare poſſit, Voet Comment. in Pandect. Tit. quod Metus Ceuſa, N. 11. And 
it were otherwiſe, Appearance of Reluctancy would annul the Marriages of 
ſoung Daughters, and all Bargains with Perſons in Power; which are judged 

y the like Rules obſerved betwixt Man and Wife. Again, marital Reverence 
5 not ſufficient, tho' he were Vir ferox, and divorced thereafter, Srain, Inſtit. 
Wb. 1. Tit. 9. V. 8. In ſhort, tho? what is done directly in Favours of the 
uſband be retrivable, a third Party or Purchaſer is ſecure, unleſs plain Force 


* rfvered for the Purſuer. 1. The Husband's frowning, ſeeming angry and 


Were not ſufficient to reduce this Deed, Law requires not ſuch a Force to reduce 


allen 
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no Aſſignation to an accepted Commiſſion or Bill, without delivery of the prind: 
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alleannerly. Therefore honeſt Purchaſers are careful to take the Huſband obige | 
to cauſe his Wife Judicially ratifie the Deed, by ſwearing out of his Preſence 1, 
fore a Judge, That ſhe willingly & freely conſents, without Fear or Compulſion. 
And tho? this judicial Ratification be not abſolutely neceſſary to the Validity of 
| ſuch a Deed, it is a Preſumption of a Wife's being generally under Reſtraint þ 
her Husband ; And the leaſt Qualification of Force concurring with the R,,; 
rentia maritalis, is ſufficient- to reduce a Wife's Deed for the Behoof of het 


Husband, January 9, 1623, Marſhal againſt Marſbal. | 

The Lords ſuſtained the Diſpoſition, and aſſoilzied the Defenders from y, 
Purſuer's Reduction. For they thought it dangerous to overturn a Diſpoſta 

upon ſuch a Ground, after Twenty four Years filent Acquieſcence by ok , 


july 2, 1708. William Souper Merchant in Aberdeen, againſt Gear 
Piper and James Miln off Balwyllo, © 


FN 2a Competition betwixt William Souper and James Miln, about the Righ 
of ſome Merchant Goods belonging to William Penne their common Debut, 
conſigned in the Hands of George Piper by way of Commiſſion, in order to be ff 

at Coningsberg, and the Product to be returned in other Goods from thence, 
Milliam Souper claimed to be preferred upon this Ground, That the princyy 
Commiſſion accepted by Mr. Piper, was indorſed and delivered up to him, aj 
ought to prefer him to any ſeparate Right made of the Goods therein contain 
tho' firſt intimated. Becauſe, his Right needed not to be intimated, more thy 
the Indorſation of a Bill of Exchange: And in Tranſactions among Merchany 


pal Commiſſion or Bill is valid, or can warrand the Accepter to pay. 

Anſwered for Balwyllo, He is clearly preferable by having both intimatdy 
Aſſignation to the Goods, and arreſted them in Piper's Hands before Intimiin 
of Souper's Right, For where was it ever heard that Privileges allowed by Lay 
to Bills of Exchange, are communicable to other Merchant Conveyances? An 
to ſay, That an Aſſignation to Merchant Goods could be completed without 4 
formal -Intimation, or that ſuch an Aſſignation could not be made without del 


vering up the principal Commiſſion, is fine Lege Loq ui. 
The Lords preferred James Miln of Balmyllo. 


Eodem Die. Arthur Temple againſt Alexander Cuninghame Mriter to tit 
N Rtibur Temple having repreſented by Bill, That ſeveral Papers belonging 
2 A to him were in the Cuſtody of Alexander Cuningbame Writer to the Sig- 
net, and craved a Warrant for taking his Oath anent his having thereof; In 
Reſpect he Mr. Cuningbame was a Member of the College of Juſtice, and a dying 
by whoſe Death without deponing, the Supplicant would loſe his Mean of Pro- 
bation : The Lords refuſed the Deſire of the Bill. Becauſe, tho? Members of 
the College of Juſtice be obliged to anſwer ſummarly as to any Thing that con- 
cerns their Imployment, or Truſt from their Clients; in other Caſes they cannot 
be more ſummarly conveened as Havers of Writs, than the reſt of the Lieg%5 
_ 125 be inſiſted againſt via Ordinaria, and allowed the common Induci 
dle, * 2 Wa e e 0 4 


Jul 


H July 3, 1708. Sir Francis Kinloch of Gilmertoun, againſt William Forbes 
= of Tolquhon. en DES 47 TO 
ary Fan Kinloch, as having Right to a Decreet of Furthcoming obtained 
a griinſt Sir Alexander Forbes of Tolqubon, as Debitor to Adam Urqubart of 
bum, purſued William Forbes of Tolquhon, as repreſenting Sir Alexander his 
WW ocle, for Payment. | | a 


Audged for the Defender. The Decreet is null, For that 1. Sir Alexander 
WW... held as Confeſt upon an edictal Citation at the Market- croſs of Edinburgh, 
cer and Shore of Leith, which was unwarrantable, as appears from a Deciſion 
bderved by Dirlecoun, February 5, 1665, N. 243. And if a Citation at the 
Poelling · houſe of one not perſonally apprehended within the Kingdom, be not 
WT cient for holding him pro Confeſſo, becauſe of the Party's probable Ignorance 
chat may be done in his Abſence: Multo magis doth Law preſume Ignorance 
chat is done, in a Way more remote from one's Knowledge and Obſervation, 
Roainſt him at the Market-croſs when out of the Kingdom. Nor is it ſufficient 
Who ſay; That Sir Alexander ought to have left a Procurator when he went out 
Wc the Kingdom: Seing urcunque ſuch a Procurator might have appeared and de- 
ded Sir Alexander, had the Citation come to his Knowledge, he could not 
ee deponed for him. 2. The Decreet is null by AR of Sederunt, in ſo far as 
ſtands ſcored at the Minute Book, for not Payment of the Due. 
I | Anſwered for the Purſuer. If an edictal Citation at the Market-croſs of 


3 
5 1 


WElinhwgb, peer and Shore of Leith, were not a ſufficient Ground for holding 
erſons pro Confeſſo, there could be no Furthcoming or Conſtitution purſued 


ea weht defraud their lawful Creditors, by withdrawing and going Abroad; 
er doth the Simile of an Execution at one's Dwelling-houſe not perſonally 
F prehended, hold in this Caſe: Becauſe, Perſons, while in the Country, may, 
e doe Inquiry be got cited Perſonally, whereas ſuch as are furth thereof, are 


e Juſtice, and where Citations are appointed to be given. As to the cited 
fon ut the Market-croſs, in order to hold him pro Confeſſo, was refuſed. 


d to reduce Decreets upon ſuch a Head, were of dangerous Conſequence : 

Wor 'tis known, That the Keeper of the Minute Book lends the ſame daily to 
!, dvoeates 'Servants, Agents, and others, | whereby any Decreet might eaſily 
appen to De Teored in that Book; And it were even too great a Truſt, to al- 


uur founded on, bears only, That in caſe the Clerks extract a Decreet that is 


Neem for the fame; But doth not in the leaſt annul the Decreet, 
| The Lords repelled the Defences, and ſuſtained the Decreet of Furthcom 
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hun fe. he ici Son, gi Sr lass riot 


| Na Proceſs at the Inſtance of the Lord Saltoun, . Sir James Elphing- 
jul L four; for Exhibition and Delivery ofa Bond Blank in the Creditor's Name; 


8 the 
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inſt thoſe out of the Kingdom, but what is founded on Writ : And fo unjuſt 


y hard to be found, but alſo cannot be cited upon the Warrant 1 | 
ee of this Nation's and are preſumed to have ſettled Procurators at the chief 


eciſon, it doth not meet the Caſe, for there only a Warrant to cite a vagrant 


3 The ſcoring in the Minut Book proves nothing, being no Act of a Judge; 


the Keaper of the Minut Book himſelf the Power of.annulling all Sentences , | 
b bis Hzads, by ſcoring at his Pleaſure. Again, the old obſolete Act of Sede- = 


rel for not Payment of the Macer-dues, they ſhould ec 7p/o be liable to the 


wanted by Mr. John Buchan as Principal, and the Purſuer as Cautioner in 
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the Year 1690, for the principal Sum of 1000 Merks, with Annualrent an 
Penalty, which had bw delivered to the Defender by Mr. Buchan after Y 
Term of Payment, for Security of a conſiderable Sum owing by him to the 
Defender : Which Bond the Purſuer contended was null, as being Inſtrumentun 
pemes Debitorem ; And to allow Bonds to be delivered by the principal Dehtg, 
after the Terin of Payment, would be of dan erous Conſequence ö Seing at 
that Rate, one having retired a Bond, might eep it up uncancelled ſevery 
' Years, and thereafter becoming Inſolvent, redeliver it. to the Creditor Whoſe 

Name is inſert, or if Blank, to any Creditor. . 
23 Anſwere 4 for the Defender, He cannot be obliged to exhibite the Bond 
libelled : In Regard it was his own Evident for an onerous Cauſe, and coul 
not be taken from him but Scripro or Juramento. Perinde oſt at what Time th 
Bond was delivered, whether beſore or aſter the Term of Payment, fince the 
Peüurſuer acknowledges that he ſigned the ſame, to be a Fund of Credit u 

Mr. Buc han, as his Occaſion ſhould require. e 
Replhed for the Parſuer. Tho? he for an Interim was content to becom 
Cautioner for Mr. Bachan; it was never his Meaning or Deſign to afford y 
him an everlaſting Fund of Credit: And the Bond having remained in . 
Buchan's Cuſtody ſometime after the Term of Payment, the Purſuer had Rex 

to Jook upon it as 6: retired Bendl. 

The Lords found, That Sir James Elphing ſtoun is not bound to exhibitety 
Bond, and aſſoilzied him from the Proceſss. 
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Eodem Die. Mr. Andrew Reid Miniſter of Kirkbein, ggainſt George Mary 


of Munſhes,. and John Lanerick of Torrorie.. 


Y Eorge Maxwell of Munſhes having raiſed a Valuation of the Teinds och 
IJ Lands of Torrorie, lying within the Pariſh of Kzrkbeiz, during a Vacng 
of the Cure, wherein the Patron, Titular and Moderator of thi  Presbyzry 
were called, as the proper Contradictors; He in February 1699, Thirteen Dy 
after Mr. Andrew Reid's Admiſſion to that Church, obtained Decreet, valuing 
his Teinds to a leſs Duty, than the Proportion of Stipend impoſed on his Land 
by a Decreet of Modification and Locality in the Year 1650. Which Decrext 
of Valuation being reduced by the Commiſſion upon this Ground, That tte 
Miniſter was not called to the pronouncing thereof: Mr. Andrew Reid puſued 
the ſaid George Maxwell, and John Lanerick preſent Heretor of Torrmi for 
' ſeveral Years Stipend due to him out of theſe Lands conform to the Decreet d 
=O ORSON CYL ONT md GRSS 298 WR ON 
Allledged for the Defenders. They were bona Fide Poſſeſſors by Virtue ofthe 
PDtecreet of Valuation, till the ſame was reduced; and could be liable in 90 
greater Quantity of Stipend than their valued Teind-duty :. Eſpecially conſider- 
Ing, that their Teinds are truly worth no more, and the higheſt lown Divines 
never claim more than the Teind. For even null Decreets and other Deeds 
Have been found Tituli colorati, affording the Benefit of bona Fide Poſſeſſion 
9 till they were reduced, November 18, 1664, Guthrie contra Laird of Sornbeg, 
1 Febraary 16, 1666, Earl of Wintoun contra the Counteſs, Febrwar 16, 1660, 
38 Hamilton contra Harper, February 8, 1679, Scrimætour contra Earl of North, 
December 14, 1677, Dick contra Olipher, Conſequently, the Decreet of Va- 
luation in Queſtion is a ſufficient Titalus bone Fidei, not only to John Lanerick, 
Fe. Who bought the Lands from Munſbes, and was. not* obliged to oy but the 
Pteecreet of Valuation was the Rule of paying the Teind; but alſo to the Selle! 


Ace Up 


who thought himſelf under no Obligation to call a Miniſter, not in the Cuie 
55 at the raiſing of the Proceſs: And yet he was cited in a Manner, by calling 
7 the Moderator of the Presbytery, whereof he was then a Member. Us E 
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" Deciſions of the I 
Anſwered for the Purſuer. There is no Pretence for bona Eider, fo long as 

che Miniſters Decreet of Locality ſtands unreduced: For ignorantia Juris 

cat nminem, November 16, 1633, Grant contra Grant. And till Mr, Reid 
ss eſtabliſned Miniſter of Kzrkbein, it had been officious and unſeemly in 
bim, tho? a Member of the Presbytery, to meddle in Matters of the Stipend of 

Wie en. Io oh a Lhe ee 


nanding Decreet of Modification and Locality. 

rodem Die. Anna Paton, Relitt of Andrew Logie of Loanhead, againſt 
Leith of Belchirie. V 5 Ws 
= A Nia Paton and Alexander Leith having raiſed mutual Proceſles againſt 
A one another before the Privy Council, and a Committee being appointed 
examine Witneſſes ; both Parties ſubmitted their Differences to the Com- 
Wnittce by obliging themſelves to obtemper and fulfil whatever Sentence ſhould 
e pronounced in the faid Matter. The Committee gave out a Decreet 
ned by the Earl of Bachan as Preſes, and thereafter pronounced another De- 
Reet in different Terms, Which was ſigned by the Majority. Anna Paton 
FE harged Belchirie upon the laſt Decreet, who ſuſpended upon this Ground; 
hat che ſame was null, the Arbiters being exauctorated by the former Decreet 


% 


a different Strain. 


* - 


Auſvered for the Saſpender. Writ is no Eſſential in a Decreet Arbitral, 


ch could not have the Effect of a Decreer, being ſigned only by the Preſes 


lei; but only an Expedient to evidence what is to be performed by the 


eentia dicenda erraverit, eam corrigere non poteſt, quia Arbiter eſſe deſiit : 


, . oo 
be Lords found, That the Pecreet figned by the Præſes, and not by the 
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8 godeni Die. Lord Alexander Hay, ag4inft the Creditors of Spot. 


"> e : 
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lo was to pay Twenty two Years Purchaſe for the free Rent of the Stock, 
and for the Teinds conform to the Rate in the Ack of Parliament, with An- 


adjudged Spot's Eftate in Implement. But Spot having been at the Horn long 
e the Minute of Sale, Lord Alexander took a Gift of his Eſcheat, and 
declared the ſame: And having entred to and continued in Poſſeſſion a Matter 


able but in once and ſingle Payment for the Rent of the Lands, 


Wihe Mails and Duties' during, his Lifetime, fell under the Gift of his Liferent 

Elcbear; and belonged partly to Lord Alexander himſelf, partly to the Credi- 
vors preferred in his Backbond to the Exche que. 
Aanered for the Creditors of Spot. Lord Alexander being bound to pay 
Annualrent for the Price of his FORE, Fee ſatisfie that Obligement by 
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The Lords repelled the Defence of bon Fides - in Reſpect of the Midiſter's 


Aldaged for the Charger. The Arbiters were not Fundcti by n . 


Wither by the civil Law or by our Cuſtom, more as in other Contracts bonæ 
WP arcies Hine inde. For an Arbiter is bound only Sententiam dicere; & ſi in 


Wd it was found,” February 7, 1671, Home contra Scor, that a Decreet Arbi- 


| I Y Minute of Sale in May 1 701, betwixt Archibald Murray of Spot and 
D Lord Aleander Hay, the former diſponed his Lands of Spot to the latter, 


a F — 
— 3 —— . —— > = — 62 < — 
— — — — Sion = . — = he — — 
Os. — — 2 - — — — — — — — 
8 8 A . — = G _ — — —— — — n « 7 — 3 2 — - 
- — : — ts - — — — = — 2 - oe Ts 2 "Oo" — _— IC TITS. — Me — —— 
— — — 2 . — e — 3 EIT - : - 5 — — 22 — — — — : IL 2 — — — 
3 5 5 . — hes — 5 . — 2 — — . . — - — — G — — — 8 — —— gm — r 
x 5 — — 6g" < : ——— —— = gary ——— rr ˙Và—I—̃—ꝛ ROS —— — — — DIDES 2 — — TT : ; - . gr. OE — * rn — —— —— 
a As 1 — — cs I —.— a - 3 — 2 — — Be . — — — ——— — — — — — ——̃—— * den — © 7 4 — _— - oy — 
1 Oe wt as = — — oa r ng — == PS I Tn by” FR = 2 = — 25 ö nk — © LE —— — 5 — — nt . — a _— jo — — - = _ — — — — 7 
— — — Se — == 2 SEES — — 2 Toe”; 3 RR — —_ — — i — — — — — — —— PAT - e — — Py 2 — — - * LY 
—— — — 8 ©. YE rr 5 Ta. 8 — — — . — = ws er — — — — : — nc Ga zz — — es wb E = — * — . = - 
r —— — AA.. - . ne be — — ——— — == _ — — 
= 2 = 8. 3% ' — : * — : - TED 2 = as . - —— = Rr , k its = 1 - 
i 22 Sn 2 8 : —— : < — - — — 5 — ES - 
— — = 8 — OO IE ve. an RS oF — — — — — — = —— - - * — — — * — 
— Do — Lo. — — ——— 5 — n ꝗ6àĩ — — 
— —— es SS — — — — — — - ; * 5 2 


ä 
2 — as = WR 
_ abs ate. OE DESI; 
T 2 ls —...—..— 
4 ͤ 
. — —— 
. . nn ES — 5 — — 
= - 
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of Seven; Vears, he called the Creditors in a Multiple- poinding, that he might 


jand ndt for the Apnualrent of the Price, till after Spor's Death. In Regard 
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compting for the Rents of the Lands: And the Cc reditors Jus quæſitum could 
not be extinguiſhed or reſtricted without their Conſent. 2. The Property q 
the Lands being ſtared in Lord Atexanaer*s Perſon by a fovereign Right, 215 
The Minute of Sale completed by an Adjudication, his after-purchaſing the 
Gift of Eſcheat, an acceſſory. Right in further Security, could never inver; bis 
Title of Poſſeſſion : Nor could he poſſeſs thereby, more than a Purchaſe, 

Roup cam poſſeſs by che Creditors Rights and Diligences he is bound ro cgi 
while his Title of Sale continues unqueſtioned. me.. 


The Lords found, That Lord Alexander Hay's Poſſeſſion ought to be aſcribe 
to the Minute of Sale, and that he is comp'ale for the Annualrent of the P 
to the Creditors, after Deduction and Allowance to him of the Expence F A: 
the Gift, and the whole Preſtations contained in his Backbond, which affea y 

Rents of the Lands. ü Any d 
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| July +3, 1708. Gordon of Cults, &. 
' Davidſon of Newtoun her Hueband, = |, 


\ | Ertoun being charged as Husband to the Lady Gzgbr, for Paymeny 


before their Marriage to Gordon of Cults; He ſuſpended upon this Rea(y 
That a Husband ought not to be liable for the Stock of the Wife's Debt he, 
ing Annualrent before the Marriage: Becauſe. ſuch principal Sums belongy 
to her fall not under the Jus Mariti; as was lately decided in the Cat 9 
Captain Gordon againſt the now Lord Ceſnock. 2. Dirltoug in his'Queſtng 
under the Head Jus Mariti, Pag. 106, is of Opinion, Thats. Husband ſhi 
only be liable for his Wife's Debt guatenus locapletior, accortling to his In, 
miſſion, and as a Tutor, the Wife heing in Tatela Mari#i; and fis Right Jn 
Mariti to what belongs to his Wife being underſtood Debitis deductu. Whi 
is very Conſonant to the Analogy. of Law in other general 'Adminiſtnton, 

who are never liable «/tra Valorem of their Intromiſſions; and bon Fidi mp 
patitur, ut quis cum alterius Jactura locupletetur. 3. If ac Husband's Oblpe. 
ments for his Wife's Debt, were not commenſurate to the Fund of Oer he 
8 gets with her, Marriage would be diſcouraged, againſt the Intereſt of the 

gs e eee les one: F ens reread, ro ens 


Auſwered for the Charger, Eſto there was ſome Hardſhip in a Hushnd's 
| being liable for his Wife's Debts, publick Utility muſt overrule it, for prevent 
ing Imbezilment in Prejudice of lawtful-Creditors, and ſopiting Pleas betwixt 
Man and Wife: Er gaamvis durum, ita tamen Lex ſeri £4 : But then tis w 
Krater Hardſhip to ſabje&t a Man to the Payment of his. Wife's Debts who 
eadem Perſona with him, than to make an Heir liable for his Predeceſſors 

2. There is a great Difference betwixt the Caſe of a Tutor or; Curator, an 
Husband. Seing the former, having but an Office and Truſt of Adminiſtration, 
cannot be liable. further than in quantum intus babet : Whereas the latter has 
rhe Dominion, and Right of Difpoſal. Again, Man and Wife are underſtood 
to have entred in a Society of Well and Wo, Loſs and Gain, which implics 
an Obligement to relieve one another of their Debts and Burdens : And if the 
 Husband has Right Jure Mariti to his Wife's Moveables, he muſt likews)s 
be liable to her Debrs, according to the Rule, 64 Commodum, ejus & Inton- 
modum. 3. If a Husband, ſhould eſcape ſfee of his Wife's Debt, 4 pari her 
Tocher and Subſtance could not be affected for the Husband's: They would 
have ſeparate Patrimonies, and ftill. contend they were not lucreti by the 
Marriage, and put their Creditors to new Proceſſes upon that Head, content 
to our eſtabliſhed Cuſtom. 4. The Husband covers the Wife from perſonal 
Execution, and therefore himſelf ſhould anſwer for her 
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Wk ehemſelves ro the legal Conſequences of their Condition ; And 99 Furr 
„e, bal facie injuriam, nec mererar Panam, Marriage being lawful, a 
bend Should oor be puniſhed for it; more than the Prince for creating a 
WE ans thereby covering bim from perſonal Execution ar the Inſtance of 
WE The Lords found the Husband liable only for all Annualrents due by the ng 
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ii, and not for principal Sums bearing Annualrent. 
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dem Die. William Stuart Brother german zo Charles Stuart of Polcalk; 
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Wit deny his having got a Coy r. 1 
| Anſwered for the Defender, If Meſſengers obſerve not the Method of Cita- 


e Mclſeng 


b n can never paſs for a legal Execution. Nor is that Formality 
d be made up by 


et. James Graham Brother 20 the Lind of Dougalſtoun, «inf 

e Graham and James Corbet, having each of them Three hundred Pound 

Shares in the African Company, they entred into a Bargain; WI 115 a 
Ge, F . ,orbet\ 
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Corbet being allowed to ſet theſe Shares by putting a Price upon them, J 
Graham gave him Five Guineas to let him have the Choice, either to take M. 
Corbet's Shares, or part with his on to him, at the Rate, he Corbet ſhould * 

upon them. Corbet having rated each Share at Fourty two Pound Fen Shillin | 

- (which was the principal Sum advanced J James Graham declared his Option 

to accept of Mr. Corbet's Three Shares at the Price ſet upon them. Mr. Corly 
did, notwithſtanding, thereafter uplift his own Shares from the Commiſſionen 
of the Equivalent, which occaſion d James Graham to purſue him for Paymen, 

= „„ „%%% E . 

= Alledged for the Defender. Since the Bargain required to be perfeQed þ 

Aſſignations, there was Locus Pænitentiæ till that Solemnity of Writ, was yg; 

and the Writs dilivered; which was urged from the common Law, L. . 

C. de Fide Inſtrumentorum ; The Opinion of the Doctors, and our own * 

and Prattick, as obſerved by the Lord Stair, Tit. Oblig. Conven. 4. 9. Any 
Dirlioun in his Qaeſtions under the Word Locus Pænitentia. r 

Replyed for the Purſuer. This Benefit of Locus Pænitentiæ competent byon 

Law, holds not in Re mertatoria, as the buying a Share in a trading Compi 

[ Which muſt be regulated by the Laws of Nations and Commerce, which 

allow not Parties to reſile in ſuch a Caſe : But dictate, That »ihil tam ongrun 

Fidei humans, quam © ns inter Contrahentes placuerunt ſervare, IL. I. 10 

Pactis; And Grave eſt Fidem fallere, L. 1. F. de Pecunia conſtituta. 2. ler 

. was not ſimply a Contract of Vendition or Sale, but an Agreement by Way 

Set, where eo Momento a Price was given for the Choice, the Defender tach 

renounced the Privilege of reſiling, and became bound preciſely to Impleny 

A Perſon who upon the Exchange of London, Holland or other trading Naz 

ons, (where Shares in Bank, and particular trading Companies are aj 
tranſacted and ſold) ſhould object this Locus Pænitentiæ, upon the Riſing offu 
Stocks ( which in two Hours Time will alter confideratity ) would be hif 
off the Exchange, as both a Fool and unfair Trader. 3. Our Law allows tt 
N e of Locus Pænitentiæ only in Matters of Heretage, and others ofgat 
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Daplhed for the Defender. The Subject in Queſtion was not propery l 
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=. mercatoria, more than any other Piece of private Property: For the Compi 
= was diſſolved, and the Proprietars drew all their Shares. 2. Nor doth italter 
the Caſe, that the Bargain was made by Way of Set: A Set of it's own Nature 


being a Sale, with the Addition only of an Option or Choice, which ysat 

* - © © _ acceſſory to the principal Contract, or a Circumſtance introducing the dale, 

WE: The Defender's receiving the Five Guineas as the Premium of the Purſer 

Option, could not hinder him to paſs from the principal incomplete Contrif 

=_ of Sale, upon Reſtitution of the Guineas, mote than a Seller in a Caſe whets 

= Writ is pactioned to interveen, upon Redelivery of a conſiderable Earnel. 

penny given in Patt of the Price, would be cut off from reſiling before the Wit 

5 z perfected and delivered. 3. It appears from the Deciſions, March 5, 1633, 

= Megill contra Edmonſton, 77 12 „1676, Campbell contra Douglaſs, Jun 28, 

== 1699, Lauſon contra Auchinleck, that Locus Pænitentiæ is allowed with us even 
„ )) li DDDDJTDVJDJTJTVJVTVJTV Eo AN 

* Triphed for the Purſuer. The cited Deciſions don't meet the Caſe: And 

even that betwixt Lawſon and Auchinlect, which ſeems the moſt pat, there 

was no Rez Interventas, but only an Earneſt-peny given after celebrating the, 

Bargain; whereas here Res intervenit in ipſo Contractu, which put Mr. (0% 

pager an*'Oblivement ro transfer, 8 3 

The Lords found, That there having been Rei Interventas by the Deſen⸗ 

RE der's accepting of Five Guineas, upon a Set for ſtating the Price, and allowing 

© ' - the Purſuer his Choice; and the Purſuer having accordingly made his Cholet 

 - The Exception of Locus Penitentia is not competent, ju 
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5 foly 16, 1708. George Houſtoun and his Tators and Curators, agtinſt my 


od ns as ed 
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A Forge Houſtoun ling raiſed Suſpenſion and Reduction of a Decreet 
KF in Abſence, obtained by the Lord Roſs. before the Admiral, againſt 
e deceaſt Parrick Houſtoun the Purſuer's Father, upon this Ground; That 
ie ſame was null for being extracted without the Warrant of a Decerniture 
ved by che Judge, contrary to the A 3. Par. 1686, and might have been 
e Clerk's r oo Fu tt cob 
Aleaged fon my Lord Roſs, The Cuſtom of the Admiral Court requires 
r Decreets in Abſence to be ſigned by the Judge, but only Decernitures 
oon Debate: And the Cuſtoms of particular Places derogate even from a 
eneral Cuſtom, Witneſs December 14, 1671, Duff and Brown contra Forbes 
WE: Colodden ; and the Caſe of Roſs of Talliſnaught contra Turner. 
= 1ſwered for the Purſuer. The Argument from the Cuſtom of the Admi- 
iy is moſt irrelevant, unleſs they pretend a Power of diſpenſing with Acts 
WS Parliament. For tho' it be not neceſſary for a Judge to ſign ordinary 
eps of Proceſs, ſuch as Continuation of Diets, Orders about ſeeing and 
turning, or Production of Writs, whereupon nothing is to be extracted; 
be fudge's 1 Interlocutors for an Act or Decreet, is an indiſpenſible 
heck upon the Clerk, any contrary Cuſtom notwithſtanding. Becauſe 
Weed, Conſuetudinis aſuſque longevi non vilis eſt Authoritas, ſed non uſque 
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valitura Momento, ut Rationem vincat aut Legem. 80 Cuſtom did not _ 
Wain an unwarrantable Adjection to a Tax - roll, December 15, 1666. Laws 
Wncerning the publick Good and Regulation cannot run in Deſuetude, Ja- 
Wer) 272, 1681, Jack contra Town of Stirling. . Yea, the Town of Edinburgh's 
ecreet a5 Patrons, againſt Mr. Andrew Maſſie a Profeſſor of Philoſophy in 
Peir College, was reduced, for that ſome of the Interlocutors were not 
oed; And the Commiſſar of St. Andremo's ſubſcribing only the Docquet af. 
r all the Depoſitions of Witneſſes, was found to annul the Decreet ex- 
added thereon. The Deciſion, December 14, 1671, concerns only the ſpe- 
What betwixt Roſs of Tulliſnaught and Turner any more to the Purpoſe : For 
ee the Interlocutor not having been ſign d when pronounced in Expecta- 


aof Agreement of the Parties, the Lords, by voting it over again, or- 


%%% 0b En 
The Lords ſuſtained this Nullity of the Decreet, that the Decerniture or 
Wartant thereof Was not ſigned by the Judge; and therefore reduced tlie 
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| July 16, 1708. Sir Robert Home, contra Sir Patrick Home Advocate; 


Ir Alexander Home of Rentoun, in his Contract of Marriage with Dam 
KJ Margaret. Scot, being oblig'd to provide the Lands of Rentoaa, and 
dthets therein · mentioned in Favours of himſelf, and the Heirs-male to be 
Procreated ok the Marriage; And to grant all Rights, Titles and Securities 
purreanent, whereupon Inhibition was uſed by the Friends in Anno 1690: 
P Robert Home Heir-male and of Proviſion of the Marriage, purſues a 
Neludtion and Declarator againſt Sir Patrice Home, for reducing a Contract 
, Alienation of the Eſtate made betwixt Sir Alexander and him in October 
0a, upon this Ground; That the Purſuer had good Intereſt to reduce all 
Hluntary Deeds. made by his Father, after executing of the 1 » 


au * 


fubſtiruted to him; So as he might alter the Deſtination in Favours of y, 
firſt Member of the Tailzie, as well as the Deſtination in Favours of th 
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Caſe is obſerved by Dary in March 1634. 2. There is a Difference h. 


in the firſt Caſe, the Father is abſolutely Fiar, may diſpoſe as he think f, 
even by gratuitous Deeds; Whereas ſuch Deeds ſhould not be effefuyj 


Marriage. 3. The Inhibition could not diſable Sir Alexander to dias 
gratuitouſſy; Yea, could not have been raiſed, if adverted to at the piſtg 


by the by. 2. Inhibition can only be raiſed upon a preſently effectul 
bligement, and not upon Obligements in Spe, ſuch as one that is conditoul 
or an Obligement to a long Day, as my Lord Szair obſerves Page 598. Noy 
the Purſuer having no Intereft in the Eſtate while the Father lived; Ny i | 
being uncertain if ever he would ſucceed thereto, fince Sir Alexander niglt 


Inhibition, January 18, 1622, L. of Silvertounhill contra his Father. 3. Sup 


| Proviſion ; that holds not in other fimple Tailzies and Proviſions, wheredl 


than Heirs-male and of Line are. 


and will ſtand ſingle in all Time coming. Tho? Sir Alexander was The 


266 A Journal of the Seſſion; containing 
Defraud of the Obligement and Proviſion conceived in his Fayours, as a Ci | 
ditor by i Cont rr = 
Altedged for the Defender. The Diſpoſition to him could never be qu. 
relled upon the foreſaid Clauſe and Inhibition; Becapls, 1. That Obligemen TY 
is but a ſimple Tailzie and Deſtination of Succeſſion, alterable at Pleaſun WW 
even by gratuitous Deeds ; Seing Sir Altxander was {till Frar, and not ti 
up from the free Diſpolal of the Eſtate, by prohibitory and irritant Claus, WA 
He being obliged to reſign, failing Heirs-male of the Marriage, in Faro FS 


of his Heirs-male of any other Marriage, and failing of thefe, in Favoyr, 0 
his Heirs whatſoever: The Clauſe doth equally relate to them all, as Hei 
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ſubſequent Members. Vea, a mutual Tailzie, which is much more bind. 
ing, doth not hinder either Party co diſpoſe of their Eſtates as they plex 
As Hope in his leſſer Pratticks obſerves to have been decided betwixt Sm 
and Spence; and betwixt the Earl of Home and Coldingknows, which l 
twixt a Clauſe obliging a Father to refign his Eſtate in Favours of hingi 
in the firſt Place, and to the Heirs of the Marriage as ſubſtituted to hi 
and a Clauſe providing the Eftate to the Heirs of the Matriage ſimply: j; 


Prejudice of an Obligation conceived immediately in Favours of Heirs, 


Becauſe, 1. The Inhibition was principally in Favours of the Lady ft h 
Liferent proviſion, and the Heirs-male of the Marriage are only mente 


have outlived him: Such a Spes Succeſſionis could never be the Ground df an 


poſe there had been Ground for an Inhibition, it could have no further Ef. 


fect than the Obligement it was raiſed on imported: And as that Oblyement 
could not hinder the Father's free Diſpoſal, neither could the Inhibition, Hyt 


ibid. 4. The Purſuer cannot come to the Eſtate by Virtue of the Clauſe u 
his Father's Contract of Marriage; without ſerving Heir to him, and ſo l 
obliged to warrand his Deed, July 9, 1630, Veach contra Robertſon, N. 


vember 23, 1677, Sibbald contra Sibbald, January 7, 1675, Innes contra 


Isnes obſerved by Dirletoun, January q, 1684, Boaſſie contra Menzies obſerved 


by the Lord Newtoun. Albeit the Purſuer be only ſerved Heir of Proviſion, 


he is alſo the Perſon who may be general Heir of Line; and ſo ſucceeding 


in uni der ſum Jus, is liable to perform all his Father's Deeds. For his Service 
is Actus legittimus, qui net recipit Diem, nec Conditionem : And tho' an Hell 


of Tailzie or Proviſion ſecured by prokiibitory and irritant Clauſes, may ſuc- 


ceed to the Lands, without noticing their Predeceſſor's Deeds contrary io ihe 
the Heirs are (uo Ordine, no leſs liable to perform their Predeceſſor's Deeds 
Replhed for the Purſuer. Six Patrick's Aﬀertion, That a Proviſion in # 


Contract of Marriage ( which is a moſt ſolemn and favourable Settlement) 
may be evacuated by a gratuitous Deed; hath nb Precedent in former Times, 
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s Deciſions ofithe Lords of Seon, Sc. "4708, 267: 
| ir may be many ways reſtrained in the Diſpoſal-of His | Property. Acci- i 
iando, dt gui Dominus ſit, alienare non peſſit, Inftit. Tit. Quib. alien. 
„ or. 2 Father, tho? Fiar, has not the Liberty of alienating at Random 
en onen causes in Freiosice of bis own folemin/Obligement./Fe- 
„ 12, 1677, Fraſer contra Fraſer, Fuly 10, 1677, Carnegy, and her Huſ- 
We... contra Smith, July 26, 1677, Stevenſon Contra Stevenſon, June 16, 
„ ob; Michel contra Littlejohn. The Opinion of our Lawyers go upon this 
ee, Sur Lib. 3. Tit. 5. Dirletoun's Queſtions Page 85, and 86. Fontan. 
„ Gloſs 9. Part 1. And ſeing the onerous Cauſe belongs only to the 
air of Proviſion of the firſt Marriage, Who is in Obligatione, the Heirs ſub- 
1 * ute of any other Marriage, who are but in Deſtinatione Mariti, are not ſo 
aua Creditors by Virtue of the Clauſe. Again, there is no Parallel be- 
Nat a Tailzie that contains a naked Deſtination, and an Obligement in a 
atract of Marriage for an onerous Cauſe : And to fay that mutual Tail. 
may be reſiled from by either Party without an onerous Cauſe, is pre- 
ous and contrary to the Deciſions cited by the Defender, and to that be- 
ir and Sharp, January 14, 163 1. 2. There is no Difference between 
Clauſe obliging a Father to reſign in Favours of himſelf, and the Heirs of the 
WH: criage as ſubliitute, and a direct Proviſion to the Heirs of the Marriage 
WS the fir. Flace: For in both Caſes the Father is Fiar, and the Heirs of 
WW: Marriage can only come in as Heirs of Proviſion to him. 3. The Inhi- 
Tel ion is even as expreſly in Favours of the Heirs o*® the Marriage, as in Fa- 
ebe Reet: And de Pra, Tahibirions are raiſed upon Contrakts of 
nage in Favours of Heirs, which are effectual againſt poſterior gratuitous 
Wd, The Inhibition was not ſuſtained in the Caſe betwixt Innes and 
, becauſe the Father was alive: And beſides, the contrary hath been 
aa by. poſterior. Deciſions, January 24, 1577, Graham contra Rome, Fee 
% 12, 1677, Fraſer contra Fraſer. Albeit an Inhibition doth! not alter 
Sc Ground of the Obligement it is raiſed on, it adds to the Security there, 
and putting the Lieges in mala Fide to receive.yoluntary gratuitous. Dif. 
tions, in Prejudice of the ſame, is a Ground to reduce ſuch, The Reaſon 
WT denying Inhibition in the Caſe of Siluertounhill, was, becauſe the Parties 
Wontrafters, who might ſute Execution, were all dead. 4. The Deciſions 
Wc contra Robertſon, and Sibbald contra Sibbald, are in the Caſe of oner- 
Ws Credicors.; And in the laſt Caſe the Creditors had inhibited before the 
Wed in Favours of the Heir: And in the Caſe betwixt Bouſſie and Menzies, 
Were is only a Declaration in a. Proceſs againſt the Heir of the Marriage, 
ſho was not called therein. So that it remains  uncontroverted, that an 
ir of Proyiſion by Contract of Marriage, is partly Heir, partly Creditor; 
leir as to his Predecalſor's, Debts and Deeds for onerous Cauſes, and Cre- 
itor as to gratuitous fraudulent Deeds. Tho? a Contract of Marriage. is 
ot to be ſo ſtrictly interpreted, as. to bind up a Father from diſponing the 
alt Parcel of the Eſtate : It certainly hinders all total gratuitous Alienati- 
I, which would directly fruſtrate the very End of the Contract. A Fa- 
ber might indeed, notwithſtanding ſuch a Contract, arbitrate among his 
hilaren of the Marriage, by paſſing by the eldeſt, if an Idiot, or unde- 
er ing, and giving his Eſtate to a ſecond Son of the ſame Marriage : But 
e could not diſpone it gratuitouſly to a Brother, or to a Stranger. _ 
b Vuplyed for the Defender. There is no Difference Whether a- Father diſ- 
Ponce his whole Eftate or a Part in Prejudice of his Heir of the Marriage: 
or feretal partial Rights may exhauſt the whole, and majus et minus non va- 
an Hetiem; So that if he cannot diſpone the Whole, he cannot diſpone 
Fart. The Conſequence of tying up a Father in theſe Terms, would be, 
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bier the next Day after the Marriage Inhibition might be ſerved againſt 
mn Wich would ruin his Credit, and deprive him of the free Diſpoſal 
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ol his Eſtate. Lea, it would in Effect hinder the buying of Lands; Becauſ 
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few would purchaſe from one that cannot diſpone gratuitouſly, for Pear 0 
being put to the Trouble of inſtructing an onerous Cauſme. 


— 


ITpbe Lords found the Obligement in the Contract of Marriage, whereh 
Sir Alexander is bound to reſign the Eſtate in Favours of himſelf, and 4 $M 
Heir-male of the Marriage, with the Inhibition raiſed thereon by the Friench 5 
did diſable him to diſpone that Eſtate gratuitouſly in Prejudice of the Purſu WF 
who is Heir-male of the Marriage. 


5 The Lords refuſed: a Gratis Warrant, | in Reſpect the Report of th 
Advocates for the Poor bore not, That the Petitioner had probabilem litigyy 
Cauſam, but only that he deſerved the Benefit of the Poors Roll. 08 


5 Eodem Die. Jean Thomſon and John Hay Execators of John Hay Toi 


London, contra the Earl of Linlithgow and his Curators. 


IN a Purſuit on the paſſive Titles at the Inſtance of the Executors of 74, 
1 Aq, againſt the Earl of Linlithgom and his Curators, for an Acc 
contracted by the late Earl at London, whereof the laſt Article is in 
1695; It was alledged for the Defender, That the Accompt was preſcribel 

not being purſued within three Tears. 

'  Mleaged for the Purſuers; 1. Preſcription was intertupted by the Ex 
on of a general Charge to enter Heir in January 1697, within two Yer 
the laſt Article of the Accompt, with a Summons for Payment execitii 

May 1698. Which Summons muſt be an effectual Interruption; Beat 
deducing a Year's Time after the late Earl's Deceaſe, during which tbe fu. 
ſuers could not inſiſt cam Effectu, in reſpect of the Defender's Privileg d 
Annu deliberandi, there are not three Years betwixt the Citation and the! 
laſt Article of the Accompt. 2. The Triennial Preſcription cannot be d. 
truded, becauſe the Debt putſued was contracted in England, where 10 fuch 
| Preſcription takes Place: For in perſonal Contracts, the Law of the Ian 
Contractus muſt be the Rule; Merchants or Tradeſmen who truſt 
Foreigners, not being obliged to know the Municipal Law and Cuſoms d 

the Place, where the Debtors reſide. HL en eee Wy 
© Anſwered for the Defenders; The Execution of the general Charge coil 
have no Effect of Interruption, becauſe it mentions no particular Debt, mn 
contains any Concluſion of Payment: Nor yet could the Summons inte- 
rupt, not being Execute within three Years. The Annas deliberandi is lot 
to be regarded ; in Reſpet the Defender was ſerved and retoured Heit t0 
the late Earl within a few Months after his Deceaſe. 2. A Purſuit in Cu. 
Fad 225 againſt a Scots Man, can only be determined according to the So 
Tjhe Lords ſuftained the Defence of Preſeription. 


Eodem Die. Mr, Walter Williamſon of Cardrona, gain Thomas Thom 
| 2 ſon Writer in Edinburgh, e : = DD Ins RR | 


Hamas Williamſon, as apparent Heir to Thomas Williamſon Merch 

1 ia Peebles, having diſponed ſome Tenements of Land there, " 

| Thomas Thomſon, without a Procuratory to ſerve him Heir to his Predecek 

tor; and thereafter diſponed the ſame to the deceaſt William mine 
1 | k a FT... a : e 
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uratory to ſerve him Heir: Thomas 


A ue N. | 
F 6s Thom on proteſted againſt h Colt, dka 1 Damage, and took 
actruments Seprember 26, 1707. Thereafter Mr. Halter Williamſon of Car- 

von bor to the deceaſt William Williamſon, was infeft in the Lands aforeſaid, = 
id raiſed a Peclarator o 
3 to Thomas Thomſon. %%% ES oe te RES. 
_ WFGA for Themas Thomſon. Albeit Cardrona was firſt infeft in the Subject 
Aer Debate, yet his Inſtrument againſt the Baillie, being prior to Cardrona's 
ahn, and all that a prudent Min could do to expede the firſt Infeftment, 
s, in the Conſtruction of Law, equivalent to Infeftment, and therefore a 
bound of Preference to Cardrona, who got the Start of him only by the Baillie's 


1 Rohe for Cardrona. The Baillie was in the Right not to comply raſhly 

ich Thom Thomſow's Defire, becauſe of the dangerous Conſequence of infeſt- 
g any Perſon as Heir to his Predeceſſor, which ſubjects him to a paſſive Title; 
ana becauſe of the Want of a Procuratory for that Effect. 


* 
* 


= The Lords preferred Cardrona, in Reſpect that the Diſpoſition in his Fa- 
ours bears a Procuratory for ſerving the Diſponer Heir to his Predeceſſor in 
Wc Subject diſponed, and Thom/or's Diſpoſition bears no ſuch Procuratory or 
Warrant. Albeit it was alledged for Thomſon, That the Diſpoſition in his 
WE:votrs imply'd a Warrant for ſerving the Diſponer Heir to his Predeceſſor in 
,, / ĩ ˙ e 8 


8 


yi 


inburgh, azain/t John Park 
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W july 20, 3708. Thomas Nicol Writer in Ed 
WIN a Compt and Reckoning at the. Inſtance of Thomas Nicol, againſt Park 
I of Fulfoordlies, for his Intromiſſions with the Rents of the Lands of Ne- 
WE /:rnoninet:, The Lords found an old Tack not relevant to prove the Rental, 


ales Poſſeſſion and Payment conform were alſo proved. 


ilolem Die. John Forbes of Knaperny, gainſi Captain John Grant, and. 
GranF'of Dalahaple.  _ V re | 


LIN a Competition for Major Alexander Anderſon's Share in the African Com- 
1 pany; betwixt Kpaperny who had intimated an Aſſignation in his Favours 
to the Directors, and. Captain Grant and Dalahaple, who, had arreſted the 
Hamein the Hands of the Company and Commiſſioners of the Equivalent, be- 
bre the other's Intimation: Kyperny alledged, That he ought to be preferred, 
| dezuſe the Executions of the Arreſtment bore not, That 4 Copy was left at the 

| Alrican Company's Office. And tho? the Meſſenger hath helped the Executions, 
they eannot , ſuſtained to his Prejudice, having been once null by Act of . 
Ealiament; For the Deed of a Meſſenger can't take away a Creditor's Ju 
| eſtan, by ſupplying the Nullity of an Execution, aſter it is once in Judici- 
. % ig bao ng 
| Anſwered for the Arreſters, The Executions are unqueſtionably valid. For 
they r, This I did after the Form and Tenor of the ſaid. Letters in all Points, 
| Whereof I left a juſt for the ſaid Directors and Managers, with their Servants 
their Office, Sec. And thereafter er 'ords, The 15 
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ſaid Copy bearing the date 
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hereof, Witntſſes Names and, Deſignations: And the Copies are duly record 
but a Cy: And'the word Copy is added and fign'd on the Marg 


the Arreſters. 
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July 22, 1708. The Creditors of Mr. Robert Craig of Riccartoun, 44 
"Margaret Dalgleiſh be Lad Riccartoun. 


ber Contract of Marriage in December 1661 with Lewis Craig then young 
| wherein Thomas Craig his Father provided him to the Fie of the Eſtate, a 


and obliged himſelf to infeft them in the Fie and Liferent reſpettive; by ty 
Manner of Holdings 4 me and de me; A Charter 4 me granted to thenh 


to the Creditors Rights; And a Charter of Confirmation in Anno 1703, with 
tho? poſterior, ought to be drawn back ad ſuam Cauſam. -  _ | 


ter 4 me is null, for not being confirmed before the Creditors Right interns 


a me and de me, and the Seaſin relating to a Charter in general, he is prevmed 


both Ways, conform to his Obligement: It being uſual at that Time fot, 
and to give Seaſin upon both; Er gue Bore debent & ſolent, facile prafinit- 


a Charter, containing a Precept or ſufficient Warrant of a Seaſin, tho? noClar- 
ter were produced; And in Favorem Matrimonii, many Things fingulir have 
been ſuſtained. .. Nor is there any Neceſſity now after Fourty Years to produce 
the Charter de me, which has been granted ex ſuperabundanti for Forts ſale 
only, the Contract, which is the remoter Warrant, and the Seaſin, being 
produced; Seing probatis Extremis, præſumuntur Media; Eſpecially in Re tam in 
 tiqua, & Materia favorabili, So a Contract of Marriage was ſuſtained to adnt 


null till Confirmation; bs Infeftments upon Liferent Rights to Wives by Vir 


wn 12 hath been ſuſtained againſt ſingular Succeſſors, January i 5, 1663, Cam 
1 \ e | 

"Pleated before Confirmation, 4 Febraa 1629, Lady Aitoun againſt my 

Nay, even before the Act of Parliament 1695, a baſt Infeſtment in Favours? 


ments, Februar) 21, 1672, Reidagainſt the Counteſs of Dundee. 

© Replied for the Creditors.” If the Charter 4 me be not the Warrant of tl 
Seaſin, but'a Charter de me not produced, the Seaſin is null, as er a War 
rant: For the Contract of Marriage, which is not mentioned or re erred i 
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Tnterloetitor in the Cauſe; by the Meſſenger Who abides by the 


The Lords Repelled the Objection againſt the Arreſtments, and prefer 
. * $74 A = "4% , 7 2 ee ein eee $7.25 - $3347 $7.0 


VN a Competition of the Creditors of Riccartoun, the Lady claimed Pre 
rence for her Liferent Annuity of Two thouſand five hundred Merks un 


her (who brought Thirty two thouſand Merks of Tocher) to the ſaid Annuy 


the ſaid Thomas Craig in January 1662 3. a Seafin of the ſame Date, long ji. 


Alledged for the Creditors, The Lady's Infeftment proceeding upon a C 


ed, which Mid-impediment hinders the drawing back ad ſuam Caaſam. 
Anſwered for the Lady. Her Father in Law being obliged to infeft herkt, | 


to have done it omni meliore Modo, and conſequently to have granted Carte 


. 
N 4 44 — * . \ \ 
8 n DET Fo I ICT 996 — L Cam FR FY l - - —_— \ 
— l =} * ts = „ [4 a CY — . #6 A — A ON A dt Hah eats, x * 55 = VERY * =_ 
- 4 n 9 * * 2 * ve A YT” p P a : _ £ N p : On” ey” * 
A : 85 eats; hand n * | 
OO BS e * R C « K 
* oe 8 4 * — 1 L 
W 3 * a _ - \ 4 a - : & 5 "I? —— 2 
FT 2 i 8 y — > , Bl KIN * 2 : ? ; 0-25 3 Bll 
2 2 4 « * 5 * 28 * 4 Y d ” - —_— . « "RE 
IT ISR. r i. MM . oa 1 _— GT 7 Bs 3: AC - CPs. 2 * - F 


tur. Eſpecially eonſidering, That the Contract of Marriage is of the Natura 


niculate a Seaſin in Favours of a Wife, whereof a ſeparate Bond granted in Im- 
plement of the Contract was | the Warrant, and not produced, June 20, 1665, 
Norvel againſt Hunter. 2. Et ſeparatim, tho commonly a Charter « 15 


tue of their Contracts o 


Marriage, to be holden of the Superiors, not confirm. 


L againft the Lady Nilehattan; and preferred to interveening Rights com- 


* 
— ty 


a Wife, not clothed with Poſſeſſion, was preterr'd' to poſterior publick Insel. 


therein, 
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rein, cannot ſupport it. And if the Charter 4 me be underſtood to be the 
rant of the Seaſin, the Confirmation thereof could not be drawn back to 
bate of the Charter and Seaſin, in Prejudice of the Creditors interveening 5 

abts: According to the Maxim, Confirmatio & Confirmatum non poſſunt 
i, bropter medium Impedimentum. Nor doth it alter the Caſe, 5 the 4 
boser in the . of Marriage, Was bound to give Infeftment either to 

bolden of himſelf, or of the Superior, December 4 and 5, 1623; Paton 

laſt Stewart. And albeit in favourable Caſes, Law will preſume a Thing 

at ought to be, to have interveened ; Preſumptions cannot be received againſt 

in Evidences, nor two or more Fictions concur in one Point; as that the 

harter 4 me produced, was not the Warrant of the Seaſin; That there Was 

Charter de me granted; and that it was the Warrant of the Seaſin. 

he Lords preferred the Lady's Annuity to the real Rights of the compet- : 
Ws Creditors com leted before her Confirmation: In Reſpect her Seaſin was 2 
ported by her Contract of Marriage, providing her to that Annuity, and 

WE:ciog Precept of Seafin in the Lands affected therewith, and by Fourty 

ers Pofleſhon, albeit a Charter de ne be not produced. For the Lords con 

red that the Seafin referred only to a Charter in general, and that it was TT 
ea the Cuſtom to grant Charters 4 me and de me, and to take Tnfeftment | 1 


la, that a Charter de me interveened. e 


rvodem Die. William Rollmainers againſt the Lady Blantyre, and others. 


Ii, Rollmainers having raiſed a Furthcoming againſt the Lady Blan- 

9e, of ſome Moveables belonging to William Scot Merchant Travel- 
Ls 1 arreſted by him in her Hands; And, after an Ac was extract. 

W che Defender having for her own Security called the other Creditors of Wil. 


„Son in a multiple Poinding: The Raiſer of the Proceſs of Furthcoming 
Wved; That ante. omnia befote deciding the Preference, he ſhould be prefer. 
Wi for Expences he had been at in raiſing Summons, extracting Acts and other 
igence, in Order to make the Subject effectual; as being in Rem verſum 
W the Patty who comes to be preferred, and disburſed upon the common In- 
ed. Seing it were hard another preferred ſhould reap the Benefit of Roll. 
s Charges; and draw the whole Stake without any Burden thereof: 
Wd in Sales, or other common Concerns of Creditors, the Money expended 
make the Subject teal, uſeth to be paid off the whole Head: 
be Lords reine to allow Expences. tack Th ORR 


4; 


I Ju 23, 1708. Captain Alexander Straitoun, againſt the Earl of Lau- 
r CLE 
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a Purſuit.at the Inſtance of Captain Straitoun, as Having Right by Pro- 

F ot to a Debt due by the Duke of Lauderdale to Sir Andrew Forreſter, 
Endde Earl of Lauderdale; as Heir- male of Tailzie to the Duke his Uncle, 

| dnſnered for the Defender. He cannot be inſiſted againſt as Heir- male, till 
he Lord Tefter the preſent Heir of Line be diſcuſt, and his Lands adjudged; 

It he renounce conform to the Sixty ninth Deciſion obſerved by the Lord Dirle- | 


— — 
RT 


«» 


CO or ONS LENS 
LRephed for the Parſuer, In a former Proceſs the deceaſt Marchioneſz of 
5 Weadale the firſt Heir of } Lane renounced, and the Purſuer, upon her Re- 
FITS e Duphed 


9 


9 : N 
wo a 1 £57 | . Fi 4 f 1 - L G 8 , 
>: + C ? 
| | FR. 5M f 6 D ET + > 


272 A Journal of the Seſſion ; containing 


. Daplyed for the Defender. He not being called in the former Proceg, i; 
ſtill competent to him now to object, That the Lord Tefter the preſent val 
of Line is not diſcuſſed ; For his Mother's Renunciation ' doth not hinder by 
to repreſent, when he thinks fit. Beſides, ſome Eſtate belonging to the Dy 
was left out of the Adjudication that followed upon the Renunciation. I 
The Lords found no Neceſſity to diſcuſs the Lord Tefter the preſent Heir z 
Line, if the former Heir renounced, and an Adjudication was led upon 
Renunciation. But ſuſtained the Defence upon. an Eſtate not adjudged fo 
the former Heir of Lins 1 Ink F 


1 1 755 | | GEE 48 45 4 8 TY 74 * q 5 MER 8 "i ; 
Eodem Die. James Nicolſon of Trabroun, and the other Creditors of N 
colſon, againſt the Earl of Balcarras. | 2s | 


FN a Proceſs at the Inſtance of the Creditors of Nicolſon, againſt the Ty 
| of Balcarras, for Payment of 4000 Merks contained in an heretable by 
of Corroboration, granted in Anno 1652 by Alexander Lord Balcarra , 
Diefender's Father, to Sir Thomas Nicolſon King's Advocate, to which M 
tte Purſuerg have Right by Frogref zs. .:.._ +. - 
 Alltaged % the Defender. Abſolviture: Becauſe, the Bond purſued a 

Hates to a principal Bond granted for the ſame Sum in May 1648, by the de 
John Duke of Lauderdale, and the ſaid Lord Alexander, conjunctly and ſeverly 
which is not produced, and crav d to be reduced by the Defender, tht 
map be aſſoilzied from the Bond of Corroboration, as a relative Writ depedy 
upon the original Bond corroborated, and falling with it; ſeirig non en 

Referenti, niſi conſtet de Relato. os | 5 
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. Aledged for the Purſuer. The Bond of Corroboration is a new Bond dig 
tory per ſe, and no ways depending upon the Narrative of the former. 4 
it hath been often found, That a Bond of Corroboration is a ſufficient Tikn 

purſue, tho the principal Bond be loſt or amiſſing, Beg contra Brown, Ju 
1663, obſerved by Gilmore, February 24, 1676, Johnſton contra Orchau, 
_ obſerved by Dirletoun: For the Maxim non creditur Referenti, &c. hold 
where there is a ſimple Reference to a Writ, and not where the nie WM 
7 ̃ 0 RTE d 
© Anſwered for the Defender. Whatever might be pretended, had the piii. 
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pal and corroborative Bonds been granted by the fame Perſon (which i the 
' Caſe of the cited Deciſions;) in this Caſe where the original Bond granted by 
two correi debendi, is. ſimply corroborated by one of them, Law preſume} 
1. That the principal Bond wanting, contained a Clauſe of Relief by the Duke 
of Lauderdale, in Favours of the Lord Balcarras, df which he is deprived through 
the Want of the ſaid Bond. 2. Its preſumed, That the Creditor got Paymet 
from the Duke, and retired his Bond, ſeing it cannot be produced: For tie 
_ Creditor was bourid to keep up the original Bond for the Earl's Security and 
Relief. And ſince the Purſuers by their own or their Author's Fault are in 


no Condition to relieve the Earl, or to afford him Recourſe againſt the Duke's 


.*, Repreſentatives ; he ought to be aſſoilzied from the Bond purſued on, and 
both Bonds ſhould be reduced and declared extinct, with all that has followed 

or may tollow thereon. CFF 1 
Duaplhed for the Purſuer. It may rather be preſumed, That the Duke of 
Lauderdale was only Cautioner in the original Bond: from the Conception of tl 
Bond of Corroboration, and the real Security granted by the Lord Balcarr, 
without the leaſt Inſinuation or Reſervation of Relief againſt Lauderdil. 
2. A Creditor lies under no Tie to keep the Bond corroborated, 0 
as to be liable to the Debtor, in Caſe it be loft, ſme ata Calps : For as tte 
Creditor thought himſelf ſecure by the new Bond of Corroboration ; the ny 
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: —T have A TEST bn Security by a ſeparate Bond 1 Relief, 2 | 
eous Purſuit for that Effect p 275 
de Lords Tuſtainell tlie Defence, That le TO: Bale had Relief 


2 the Duke of Lauderdale for the one Halflof the Sum in the Bond of 
3 oboration ; in Reſpect. it bears that they were bound in ſolidum as Co- 
the Bond cotrobotatedʒ and tlie Purſüers do not produce the ſald 
the Defender might thereupon operate his Relief ot the other Half 
but tefuſed to aſſoilzie the Defender e wales vs 


= 1 Tha kr Father was e ud as Canrioner, NY 
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3 os em Die. "The" RA" abd Chilares Jof bj tg 11. Robert Role zun , 
4 Stirlings K! the "Magiſtrates thereof. m_— 10.3 © 
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* the Aclien 4 at the Inſtance of the Nene bete of 11 Robert Rule; 
| ainſt the lagiſtrates, of Stirling, as Adminiſtrators of Cowan's Hoſpital ; 
. pay dent of Ten pound Sterling of yearly Stipend for Ten Years, in Uſe to 
e been paid for the Space of Thirteen Years to former Miniſters of Stirlin 
= of the Teinds « of Raploch, Wende g to the Hoſpital, over and above th 
ty modified! in their Decreet of Locality, and wit! held” from Mr. Rule 


3.36 Þ OY. 


_” | en Yeats, of his Incumbency. 
DIL for the Defenders. The Miniſter of Sti-ling's Striped. was ett 


[1 Decrect of Locality, which doth not affect the Teinds of Raploch ; and 
T np Title of Decennalis & Triennalis Poſſeſſio, 0 being effeftual only 


., 2 25 repreſenting Mr. 16 who had a 'Detreet of Locality, to which 
$ reſurnpton muſt, cede, Feb 44 24, 1681, Doctor Lefly contra the Miniſter 
© Glenmuck, ar if 
ned for 

WT ny Iller tho? he, be a., Stipendiary. Sein NE, 1. The Reaſon of that 

P el Privilege viz. Beaute Churchmen.: are ſuppoſed ignorant and negli- 

We... of theit Rights, whereof they are but  Liferenters, and theſe Rights ate 
3 übekt t o be loſt in the Change of Incumbents, doth equally hold'in the Cafe 

I 1 Manic” and, beneficed Perſons. 2. Any; ſtipendiary Miniſter may 
q F notwithſtanding his Decreet of Locality ) get an ah Na works of Stipend 
n. the C Commiſſion out of the free Teinds of his Pari 

Woo: And Thirteen Years Poſſeſſion of the Teind-duty claim 


„is upon the 


. 
2 


3 Deciſion 1681, betwixt Leh and the Miniſter of Glenmuck, concerns the 


is Pariſh, Jare Parothi, whoſe Poſſeſſion was aſcribed to a Decreet, of Locality 


| | dferward produced.; becauſe a promiſcuous. Poſſeſſion, could.not be diſtin- 
WW eviſhed, and apply ed to differeht Titles. But here a Miniſter having uplifted 
1 15 Stipend, contained in a Decreet of, Locality, by Virtue thereof, and 4 
ui Supcrptus Buty beſide for Thirteen Years, that Thirteen Years PolſefMioh muſt 

p de imputedd to a diſtioct Title by Mortification, or a Decreet of Au mentation, 


Forthe like, which Law preſumes to be loſt.” And how many Miniſters in 
| Stalls have both Localities and ſeparate Titles for additional Stipenck? 

1 Lords ſuſtained the Purſuers Title of Dectunalis & Triennalls Poſſ fſio, 
35 \yfficient, notwithſtanding of the'ſpecial Decreet of Loc cality. But thereafter, 


be Nobbaber 109. Upon 4 reclaiming Bill given in by the Defenders, and | 
1 |* Anſwers made thereto by the Purſuers: The Lords altere their former I- 
l. beilbcutor, an@ repelled the Purſuers Alledgeance, founded upon Decennalis 
* Triennalis Poſſalio; in 75 of the Decreet of Locality, t to wich the 

| feſumptive Title muſt r 
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9 p Miniſters Who have no other Title in their Perſon, cannot avail the Puf- 


the Purſuers.. | Fhirthen® Years Poſſellion is 18 a pre ſumptive Title ol 


: 
or & a Mortifi- 
Witter a tacite Augmentation, or perhaps was mortified to ſuch a pious Uſe. 


| Cale of a Miniſter who had been Thirteen Years if Poſſeſſion of the Teinds of 


* 
—— ATI - — 
r 
r 
— 
— LE A * 
5 — — 
— 
9 a 


„ 


* 5 — 1 1 
, 2 c : « = 
* : FR. g a - * Ex * 
6 - * 4 = * A 4 „ * ** * 
1 8 1 1 8 8 6 * * _ 
a 5 , 4 — . al = bs K — * = : 
0 RED n 5 * ** e r 95 — oh Ee 2 1 . ——— — 0 — — 5 
1 > * 8 ly — 2 3 — * — — — — — — FF A ⅛ ?ͤ—— — — - — — 
. - ——— ̃ͤ . —— = —— * — ̃⁵⅛ a ISAs I" I Eerie, FT EEC PET Ta DE = 2 
—_— — Cr II A p - we b - — 2 2 as — — — — 2. N 2 deed” ie — — a > on p- —— 
8 — ARE” — — .. > a — — TERESA EL! —— — — == = 2 — > - —_— np _—_ — OE a 
—— — — — — — 4 — — — - - — — By —— 85 3 — — — ä 
— * — — — — — — = - = 12 1 — 2 = — > — — — 
2 q T 2 — — — = — — — 2 — — — - — — >; — — — - —— — — 
_ r * — emer rey — 4 — 8 Pg A — — — 2 — — 
S —  _— —— — PII. * — 2 — > 24 — < * S ͤ a ———— 4 as — — 8 - 
—— — N 2 JED * 2 — n. mg 
— - 8 2 — = — - —— — 17 = — * — — - 9 5 
— — * >, L - 9 8 r "7 6 
2 - 0 1 — - a ena 


— 


* * * 2 an * * 9 ** n Y . OEM n ** 7 n 1 Ay K 1 
o 9 W 863 TOs N 1 a OS : r 5 the LNA r - Fr b I” F x N " * 
, 0 4 e r ” 5 OS \ o . 1 * L Bok: MEI.” wot A 1 4 
n * * 2 ; ” þ i 2 x A K F 
1 MY A * 0 ; 4 787 £ : 8 3 * 4 975 
I « 4 * 1 N f 4 \ > 
- x #5, 4 © 4 - s WST 5 1 1 8 * . # 0 
* * \ & M 
r 4 1 « 70 5 . * Ll 4 : " ö 
41 5 % . 1 * 
y 4 


had the Half of the Executory, was under a more particular Ob 


not be granted: In ReſpeR, they offered to prove. that à great Par 
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Eodem Die; - Te Lerd Hlibank and by Siſters, againft 
' 1 Alexander Mackenzie -of Frazerdale his, Son. 3 e > 44 
N Lender late Archbiſhop of St. Andrews having, by his principal Ted 
ment, aamed the. Lady Preftounhall hi ſecond Daughter his Execatris ani 
uniuerſal Legatrix, 793 to himſelf to burden her with mhat Debt; and 
 Legacres he thought 15 and Power t0 the Per ons in whoſe Favours theſe ſbouli i 
granted, to purſue her for Implement, and ſhe refuſing or delaying to do the (in, 
70 parſac for and A fect the whole Goods conveyed in her Favvars, 4s free 0 * F 
e wk {poned" airetHy to themſelves by the Teftator. Therese Wi 
by a Codicil, he bur ened his Executrix with the Payment ot ſome particyly 


| Debts and Legacies, and ordained her to divide the Remainder of his Eft, 
betwixt her ſelf, and her eldeſt Siſter the Lady E/zbank, and her Child, 
Both the Siſters heing now dead; the preſent Lord Elibank and his ile 
as repreſenting, their Mother, purſued the Lord Preſtounhall to compt au 
reckon for his and his Lady's Intromiſſions with the Biſhop's Executory, yy 


Alexander Mackenszje of Fra ger uale their Jon as Executor to his Mother. 
""dledged for the Difenders, The Lady Preftounhal was not bound v4 


* 


Diligence as an ordinary Executor, but only liable for the equal Half of 
actual Intromiſſions: And being equally concerned in the Subject, 120 
preſumes the acted. providently. So they are willing to aſſign the equal ty 
of all outſtanding Debts, which is all that the Teſtament and Codicil obligyy 
them to: It being provided in the Teſtament, That in Caſe the Execatrix In 
refuſe or delay to make Payment, the Legatars might purſue and affect the Dejui) 
Goods and Gear, as effettually, as if they were imme ately conveyed to themuhy; 
which argues, That the Biſhop did nor intend to oblige "this Executrix 4 
her Husband to more Diligence for he Siſter's Half of the Executory, than ft 


* 


i, f Ee og I 
_ Anſwered for the Purſuers. Executors are liable for Diligence, When thy 
have little or no Benefit by the Teſtament: And the Lady Preſtounbal. wig 
r ; Ty, WAS un | igation to ei- 
cute the Defunct's Will nicely, . 2. Had ſhe abſtained from or repudiated the 
Office, it had fallen to another that would have been liable to have done Dil. 
gence: And an Intromettar who, by à Title debarred another, is liabl; fr 
Diligence. Again, the Executrix, at giving up of the Inventory, did not pro- 
teſt not to be liable for Diligence, but only for actual Intromiffions: Nor would 
the Commiſſars have admitted ſuch a Proteſtation, as being directly contrary 
to the Nature of the Office. Nay, *tis queſtionable in Law, if the Deſtnct it 
the Time could have diſpenſed with the giving up of Inventory, or the being 
r ent oo, SLE 

| The Lords found the Executrix liable for Diligence, reſerving all Defeacs: 


| July 27, 1708. The Dake of Douglaſs, againſt the Creditors of Spot 


| "HE Duke of Doaglaſ having à Gift of 460, Pound Sterling yearly, con: 
 & taining an Allocation upon the heretable Chamberlain of the Lordſhip 
of Dunbar; and having got the Backbond granted to the Exchequer by Lord 
Alexander Hey Donatar of the Eſcheat , Douglaſs of Spot; who 
 & heretable Chamberlain, burdened therewith, his Grace applyed to the Lord 
for an Order to the Donatar to pay him the Sum of 754 Podad 7 Shill. 10, 
due by Spor as Chamberlain. Which the Creditors 47 — contended ey 
In 95 15 
Mony is yet reſting by the Feuars and others liable in Payment; and fu 
Reſts wers always fuſtained as a valid Article of Diſcharge in a Chamberlain" 
Accompts, when he inſtructs Diligence done therefore. Allah 
. * | 4 Ki 2 a ; : b 
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ie the Dake, The Treafury and Exchequer: were never in Uſe tg 
Wake Reſts off the Hands of the Queen's Chamberlains, Sheriffs, etz oy 


gaillies who were bound to fit their Æques yearly in Exchequer, and. to get 


1 
9 


4 
4 
V 
* 
N 
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eters of Relief againſt Debtors. And albeit Sheriffs, who haye no Fee, 15 
na more favourable Caſe than Chamberlains who have one: Yet the former 
ee not only bound to fit an ge for the Time they officiate, but alſo for all - 
W --ccediog their Entry from the laſt fitted que. + 3 


W Anſnered-for the Creditors of Spot. The Queen's Chamberlains are not in 
Wc Caſc of Sheriffs, -who, upon giving Infeftment, get Payment, and are ſecure 
al Events by the Clauſe capiendo Securitatem. 


: * 


W The Lords found, T bat Diligence did not exoner the Chamberlains of the 
Wrcown Rents, from anſwering and being liable for Reſts due by the Vaſſals or 
WT coants. , | | 1 5 1 


odem Die. John Drummond of Megginſh, gainſt John Stuart ef Inner- 
= oytie. TG DS ke 1 8 We 


N a Wakening of a ſpecial Declarator of Blairhall's Eſcheat, at the Inſtance 
of Mgginſb, againſt Innernytie and his Tenants: The Defender alledged no 
WD ocefs, becauſe the Summons, not having been called in Judgment within a 
ear after elapſing of the laſt Day of Compearance, expired, and could not be 
Wmmarly wakened ; as was decided November 1684, Belſbes of Tofts, contra 
ail of Loudoun, For a Wakening is only of Summons ſuperannuated after 
Wt was once called, Stair, Inſtit. Pag. 638. This holds for the ſame Reaſon, 
bat a Summons not executed within Year and Day after the raiſing, becomes 
Nan, March 1686, Jolly contra Laird of Lamingtoun. So in the Roman Law, 
e Pretor's Edicts laſted only for a Year, unleſs turned into a Proceſs, by _ 
Wndicial Signatures within that Time: And even after Res was litigioſa, there 


5 


as a certain Time prefix d for a final Determination of the Cauſe, L. 13. < 
. Judiciis, Which is alfo done in moſt Places abr. 
The Lords found, That the Summons, not being called within Year and 

Wy after the laſt Diet of Compearance; fell and could not be wakened. 


Fodem Die. Anna Byers; againſt Alexander Reid I Hinbind: 


Nu: Reduction at the Inſtance of Anna Byers, againſt Alexander Reid her 
1 Husband ; for reducing their Contract of Marriage upon Minority and 
Telon: The Lords ſuſtained this Reaſon of Reduction, that the Purſijer had 
in the 17 Year of her Age diſponed the Property of her heretage to the Defender, 
who was oberatas, and not in 4 Condition to ſecure any ſuitable Proviſion to 


ber eſſectuallß. 


Badem Die. Anna and Elizabeth Boigs and their Carators, againſt George 
| Watſon Merchant in Edinburgh «© — ood 


0 N the Reduction at the Inſtance of Auna and Elisaberb Boigs, as Creditors 
1 100 John Tait Merchant in Edinburgh, againſt George Watſon; for reducing 
d. abjpoſition granted to him by Tait in Security of Debt, upon theſe Grounds, 
11 It was a iſpoſitibn omnium Bonorum, acquired, and to be acquired, 7 , 
ho y the Diſponer became Bankrupt, and the Purſuer with his other Creditors 
N Rlappointed of their Payment. 2. The Diſpoſition was latent retenta Poſſaſio- 


*: In ſofar as the Defender allowed the Dilponer to continue in his Shop; to 
Bey Tone: Wes boy 
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buy and fell as formerly, and alſo allowed him ro poſſeſs the Houſhoy, 
1 8 and to uplift the Rent of a Tenement diſponed, till ſuch Time 


© Anſwered for the Defender. By no Law is the taking a Hypotheclc or Secu 
rity of ſuch Goods forbidden, on the contrary the civil Law allows a Fly, 
of Sheep to be Hypothecated for Debt, L. 13. ff. de Pignor. et Hypoyy, ;, 
Rebus in Taberna. L. 34. ff. cod. If then it was lawful for the Defender g 
take a corroborative Security (which is virtually but a Hypotheck) in the | 
Pleniſhing and Shop-goods, by the very Nature of the Right, he might forbegt | 
to make Uſe on't, if he thought fit; Conſequently, his not entring to poſs | 
by Virtue thereof can never prejudice him. Again, forbearing to take Por, 
ſeſſion of Goods diſponed in Security doth not ſo eaſily infer Simulation, as jg, 
bearing to poſſeſs upon a Diſpoſition of Property, would do: in reſpect th 
one wholly denudes the Granter, and the other do's not, but is conſiftey Wi | 
with retaining Poſſeſſion for a Time. This acceſſory Security needs not x 
8 made Uſe of immediately when given, but the Receiver is at Freedom 1; 5 
4 make Uſe thereof when his other Security fails, unleſs he be prevented bs 
| another Creditors more timely Diligence. It would be of dangerous Cy. 
=_— ſequence to ſuſtain Latency per /e, as a ſufficient Ground to reduce a Diy { 
Tag ſttion; For at that Rate even Bonds might be reduced for the like Reaty, WAN 
| And Latency was found to be no ſufficient Ground of Reduction, Fenn 
7, 1673, Barnet contra Fraſer, Nor can the Deſender's Right be th 
latent, ſeing he took immediately ſymbolical Poſſeſſion: And the Reaſyq 
his abſtaining from real and actual Poſſeſſion, was, becauſe his Annuals 
. were punQually paid, which is ſufficient to clothe a baſe Infeftment withPof. 
ſeſſion, and take off the Preſumption of Simulation. 
Rephed for the Purſuer. Perinde eſt whether the Diſpoſition be an abſol 
= Right, or only a Right in Security, Creditors being defrauded by the og 
as well as by the other. The Inſtrument of Poſſeſſion can't be regard. 
Since a Bunch of Ribbons, as the Symbol for the Ware in the Shop, want 
delivered there, but clandeſtinely in Tait's Houſe at the Foot of aCl, 
where the Inſtrument was taken; And in the Caſe of Robert Hamilton Ver 
- chant, Januar) I1, 1682, ſuch a Diſpoſition, as that made to the Defender 
Was found ſimulate, ad banc Eſfectum to bring in all the Creditors pari Piſs, 
or according to their Diligence. Were Contrivances of this Sort allowed 
among Merchants, no Body could know whom he hath to deal with: 
Fot notwithſtanding of one's open trading, and a fair Sight of Goods in his 
Shop, all may belong in the mean Time to another Perſon. Such Practice 
Þ fe: have been redreſs'd by ſeveral Deciſions, as Street contra Maſſon, and I. 
OY bruar) 12, 1669, Pot contra Pollock, Nevemler 28, 1679, Cathcart conti 
=; Glaſs. As to the Prattick betwixt Burnet and Fraſer, The Lands containil 
4a the Tack, againſt which the Latency was objected, were poſſeſsd 0} 
the Husband, and his Poſſeſſion was hers; Beſides, the Aſſignation to the 
Tack was Proviſio remuneratoria, the ſame as if it had been contained in the 
Lady's Contract of Marriage, and ſo could not be thought latent. 
I be Lords ſuſtained the Diſpoſition in ſo far as concerned the Heretage 
But found Tair*s retaining Poſſeſſion of the Shop, and Houſhold pleniſhing 
and felling the Goods in the Shop until he broke; relevant to reduce tie 


Diſpoſition 9#oad theſe. 


Eodem Die. Alexander Ragg, againſt Iſobel Brown Lady Hartſide: 


XT expeding before the Macers, the Service of Alexander Ragg who 7 
A A. out of the Kingdom, as Heir to Margaret Williamſon of n . 
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es of a Procuratory granted by him for that Effect, to David Smith 
Nocuratory produced is null, being granted by Rag long before Margaret 


| ld not revive by her Death, according to the Rule quod ab Initio vitio- 
A | mm et, CC: 5 1 8 2 3 $64 . wt. 4.46 ee TOE 4. TY 1 ; J 6. yy 
nere for David Smith. 1. Tis Jus tertii to Iſobel Brown, who has no 
W_-crcft, to make ſuch an Objection. 2. He produced a Diſpoſition to him 
F Alexander Ragg, - conveying all Right he had to Margaret Williamſon's 
late, in caſe ſhe died without Heirs of her Body, and the Succeſſion fell 


d retour the Diſponer as Heir to M illiamſon, which Procuratory is now 
Wood, when the Condition is purified. For what more ordinary, than Re- 
nations by apparent Heirs, whoſe ſuperveening Service renders the ſame 
ual? And Mandatam poſt Mortem exequendum ſubſiſts after the Man- 
oss Death, both by the civil Law, and by ours, Jazuary 18, 1678, Gray 


Wcory were ſolely in Rem Mandantis, this in Rem Mandatarii, is valid unque- 
/// ˙—T:i .. ̃³·»ͥ ¾²¾˙h. on EO 
Rohe for Iſabel Brown. She had good Intereſt to make the Objection; 
Wing the next Heir of Line to the Defunct, and preſumed to be fo, till a 
ter appear, or a valid Procuratory from him. 2. It is againſt Law and 
Wood-manners, for a preſumptive Heir to grant Warrant to ſerve him, when 


* 


ime not out of Hopes of Children: Which PaQtions de Hereditate Viven- 


as Vota captandæ Mortis alienæ, are reprobated in Law. 353 
Daphed for David Smith. The Roman ſubtlety againſt Pactum de Here- 
ue Viventis, was peculiar to that jealous People; contrary to the Rule of 
Wacure, by which every Intereſt preſent or future, is the Subject of Agree- 


„land, July 6, 1630, Aikenhead contra Bothwel. 2. It is plainly Jus tertii 


iich proceeds upon What is inſtantly verified: And by the AQ 114. Par. 
4 j 1. No Exceptions are to be proponed againſt the Brieve of Inqueſt; 
rein mentioned. 8 
W The Lords ſuſtained the Procuratory. 


| uly z1, 1708. Elizabeth Butler 4nd Lieutenant John Gordon her Husband 
| for bis Intereſt, contra Alexander Ragg. 7s 


Wdvocate having compeared, and craved to ſee the Proceſs for the Defender 


Adrocate's Compearance for a Perſon out of the Kingdom could be ſuſtain- 
ſecl without a ſpecial Mandate, as was decided, February 3, 1681, 

contra Stuart of Archattan, .. 8 
Anſwered for the Defender. Tho? an Advocate would not be allowed, with- 


the Pivilege of his Gown, crave to ſee any Proceſs againſt ſuch an one, that 
in the mean Time before it come in by the Courſe of the Roll, he may ac- 
Bp his Friend abroad, and get a Mandate with Inſtructions about what 
Peleaces ſhould be made. The cited Deciſion is alien to the Point: For 
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liamſon died, or the Succeſſion devolved to him as apparent Heir ; and 4 


bim ; and containing a Procuratory to David, in that Event to ſerve 


Fa ntra Lady Ballegerno. But whatever might be pretended, if the Procu- 


Event of his Succeſſion ſhould happen, by the Death of a Perſon, at the 


Went; And rejected by the univerſal Cuſtom of Europe, particularly of 


rebel Brown, who proves not her Claim, to object 1 the Service, 


if it were a Brieve of Plea, if it have the Ordinary Forms of Execution 


WIN : poinding of the Ground at the Inſtance of Eliabeth Butler and her 
| Huband, againft Alexander Rage as Heir to Margaret Williamſon, an 


Who was out of the Kingdom; It was alledged for the Purſuers, That no 
Olt 2 ſpecial Mandate, to plead for one out of the Kingdom; he may, by 
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= 2 - Journal of. the Selon; 

3 au Advocate's craving there to have one out of the Kingdom reponed again 
a Decreet in Abſence, could not be ſuſtained; becauſe it reſolved in a De. 
| 2 5 fence. 5 3 phoned 8 4 7 . CIs . | n * 
HI zbe Lords found, That an Advocate might, by the Warrant of his Goy, 

_ \ be allowed to ſee the Proceſs for the Defender ; tho? he could not be allo 
to plead for him and make Defences, without a ſpecial Mandate. 


| Bodem Die. Alexander Montgomery of Aſloſs Tackſman of the Tops F 
n Brey 


1 = & 


| to Magiſtrates only, when they are executing the Queen's Laws, as $ht- 
| riffs in that Part, and acting for the Well or Good Government of tit 


b 4 = The Lords repelled the Defences: And found that the Tenement poſſeſſed 


by the Defender is thirled. l 
November 17, 1708. ACT of SEDERUNT, Regulating the Side-bar, i 
. _ concerning extracting and giving Stops by the Ordinary, _ „ 
5 F HE Lotds of Council and Seſſion Conſidering the great Inconveniencis Wl 
1 ariling to the Liedges, and the extraordinary Trouble they are put 3 
F „ E „ tthtouz 


: | 


\ 
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ling fo him by Courſe, betwixt 


Cauſes 


— 
” + 


at 


iges the Interlining or Adding any Cauſes to the fail. Roll, with Certificati- 
dhe Contraveenet ſhall be debarred the Parliament Houſe, and declared Ine 
ble of any Imploy ment or Service about the ſame for ever, attour refounding 
Ihe Fatty leſed his Damage and Expences z And likeways Diſcharges the Ex- 
W:oging of Days and Hours by the Lords. And further, in caſe ay Lord ſhall 
Wat avy Time ppchrough all the Cauſes in hisSide-Bar Roll, he ſhall, at his next 
W--Bar Calling, begin with the Cauſe he formerly left at, and ſo proceed orderly; 


* N 


ll firſt all t | Koll de Called; And Hk nc 
We: Clerks to write Minutes or Interlocutors in any Proceſſes Called at the 


x 
ly « 


bu, Thar all L 


vil; And Ordain tie Clerks, upon Application of Parties, to give out the 


xats of any Decreet, Act or Proteſtation, after elapſing of Twenty four 


top, which verba Stops are hereby diſcharged ;. And ordain all written Stops 
d be ſubjoined to a Repreſentation craving the fame, and that the ſaid Stop 
hall not endure or cotitinue above a Fourthnight in Time of Seſſion, and if 


2 4 


tele Prelents to be Recorded in the Books o 


lanent Houſe: 


| George Seton of Garditiroſe. = 


˖ and Parties; in their Addreſſes for getting 


xt thereto in Words, and not in Figures; As alſo, Diſ- 


WT 1 aiſcharge the Calling of any Cauſes in the ſubſequent Rolls by that Ordinary; | 
L ke Cauſes in his preceeding Roll be Calle; And likeways diſcharge 


hap pt e aud Regulation above-written, with Certificay 
Decreets, Acts, Sentences, and Interlocutors pronounced at 


ours after reading thereof in the Minute-book, notwithſtanding of any verbal 


Iranted in Time of Vacance; ſhall not endure after the Eighth Day of the down 

ting of the next Seſſion, except the ſaid Stops be renewed. , And ordain 
| 'b Fl Sederunt, publiſhed at"the 

Warket-crofs of Edinburgb, and Printed; and a Copy thereof affixed ii the Par · 


toner ber bi ba wt Sg d ee rn os g bent 8 fe 1 rf. "” | 
ovember I2, I 708 . Alexander Scot Writer in Edinburgh, contra | Mr, 


| if the Purſuit at the Inſtance of Alexander Scor againſt Gardinroſe, for Pay: | 


nent of 1000 Pound, contained in a Bond granted by him for Love and 


Nur it howld be null, if be were decerned to pay to Jean Kennedy, and Captain 
gonro ber Husband, any Part of the Sum of 3000 Pound that they were Pur. 


— 


ont to Janet, Margarei, and Mary Setons his Siſters, with this Quality, 


bin fer; Which Bond was Aſſigned to Alexander Scor: The Lorg ; 
| : | ound 
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they are not to the Purpoſe: For it is own'd, that 
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tue of à Decreet arbitral, was a1 0 to Pay welk upon a 
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found rue payment =: up to the r < can znnedy | 7557 Ber 5 Hulbind by hy ii 
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aud Aid irritate the Bond z un leſs t the FRE 90 alle 
en ande ight have ber, of Ach, oth can Ke 
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ge 135 1708. "Dow Anna, OAT: and; he 75 ee Gal i; 
Husband for bis Intere ſt, "againſt John 10 en 7B DSOur... 


LJ 8 11 10. 
nity" Bu 10 Nu ä 


n. Jecealt Sir William, Hamileoy ol f Whicelew - havio in his 0 Gora 
Marriage with Dam Anna, Houf an, 7 4 bimſelf to \ Imploy 
Merl, Scots upon Land, „Annualrent, or ther [1 Prey: Securig fot Bir ele. ah 1 
e 1 and Lifrrent; And thereafter by a Bond ob liged is Heirs | oy 
bis own Bod 7 „for important Cauſes and Conſtder ation nfo 15 50 er e Pom 

h 


Sterling: e ſaid Dam Anna Houſtoum and the L. rd ju {tice Cl k herpre 
Husband for his. Intereſt, purſued Jobs Hamilton ae as Þ Repel 


the ſaid Sir W. len Hamilton, to 1mplement hs ö Aa in the forelaidy 
track of Marriag Nis n 
Alledged jor ie bh Defender, No. roceſs could be. 1 on FI 
ir” becau the 7000 pound Bond u was granted i in Satisfactjon. Seing D, 
bitor non pref: umitur donare; G Nemo præſumitur Rei ſue. FaQurem 105 
Which is 2 Principle confirmed by: a,continued. Tract of Deciſions, Fe eln 
4. 1623. Guild contra Guiſd, N November 1. and. 13. 1624. Wallace nt 
Wallace: of Ellerſlie, February. 17. and 24, 1632,  Kinnaird contra T. eamay, fy 
vember 16 88, the Children of W, alter. Law. contra Lid del. Febraary 2:168] 
Selkirk contra Inglis, Nougmber : 27. 1685. Kobertſon contra her Father's Hei, 


Replyed for the Purſuerg The 7090.1 ound Bond could not be underſt zi 


 Sarisfation of the Obligement 1 in the Contract; Becauſe, the Granter dan 
as in the Contract, bind all his Heirs, but only. bis, extrancous Heirs not li 
own Body; And the Bond muſk be reckon'd graruirous, ſeing ir bears not d. 
granted for onerous Cai | es . bar only for import ant Conſiderations, which | 04 
Deed granted by a Man. to x17 Wife, imply no more than a Motive oe 
 Iragtdigary Affection. So that the Bond was only a conditional Gratuiy ty 
the Lady, failing Heirs of the Granter' 's Body, without any Relation t the 
E And had he defigned it in Satisfaction of his Obligement id the 
Contract, it was eaſie to 3 expreſsid ſo much. As. to the cited Deciſions 
a Poſterior may comprehendi 
1577 Obligement; But the preſent Queſtion i is, If a Perſon having the fre 
iſpoſal of his own, may not ſtand. under different compatible Obligations 
Th the Quaſtio. Voluntatis is cleared by ſo pregnant Circumſtances, as do ſult 
ciently take off the Brocard, Debitor non præſumitur donars? 
Duplyed for the Difnder. . The DefunR's not expreſſing the 7000 Foun 


Bond to be in Satisfaction of his former Obligement, pri not 521 the Pre 


ſumption, which; had that been expreſt, could not take Place, but plainly 
makes Way for it; 3 ſeing Whitelaw was a Lawyer who knew the Import dh 
the Brocard. It is trifling, to pretend, That becauſe: extraneous Hers at 
bound in the Bond, it cannot be in Implement of the Contract, Which the 
Heirs of the Defund's own ody were obliged to make effectusl: ſcing thel 


extraneous Heirs are no otherways bound, thin as they are Una et eade 


| Perſong cum Defuntte. R And tis ridiculous to diſtinguiſh betwixt onerous + 20 
important Caufes. 18 


The Lords found, Thit the 7006 pound is to be imputed in Satisfattint 
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November 17, 1708. Mr. William Veach Miniſter at Drumfreis, againſt 
' Lady Mary Maxwell, nom Counteſs of Traquair, and the Earl for bis 
Intereſt. | | 1 | 1 
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Na Competition betwixt Mr. Willem Veach and the Counteſs of Traquais, 
WI who had both adjudged the Lands of Dalskairth, for Debts due to them by 
F 2 Grierſon the Heretor : It was alledged for Mr. Veac h, That the Counteſs's 
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adhudication is null, for that it libels only the Ground of her Debt, and that ſhe 
ould not get Payment, and therefore requires the Debtor's hole Lands to 
e adjudged in the Terms of the Act of Parliment 1672; without requiring 
e Debtor to produce a free Progreſs to Land correſponding to the Debt, and : 
dich Part more, which is an Alternative in that Statute. And by Act of 

rant February 26, 1684, altho' Purſuers ought to libel both the Alterna- 
WE: ves of the Act 1672: Yet they ſhould not take a Decreet for a fifth Part more, 


EST 


5 tet Decreet for t 


* 


om the Adjudication was purſued, to compear and offer a Progreſs in thgße 
crm of the Act: And his negleQing to do fo, was a paſſing from that Be- 
est. Aod *tis all one to the common Debtor, whether both the Members of 
be Alternative were ſpecially libelled or not; ſeing he might in either Caſe 
Nee had the Benefit of reſtricting the Adjudication, by fatisfying the Condi- 
ns required by the Act, and without that could have had it in neither 
0p et TR ET EE RD RC 
The Lords repelled the Nullity proponed againſt the Counteſs of Traquair's 
Wdjudication, but reſtricted the ſame as a Security for principal Sum and An- 
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November 23, 1708. William Sym 4d Robert Scot, Sainſt John Po: 
%% —˙gH.,̃ꝗ¾ ᷣ¶ddod!;!.. 3 fiat ade 


8 


WWI. Cruiclſhants Merchant in Banff, having diſponed his whole 

LY YEftate to Jean Craickſbanks his Daughter, Robert Scot Writer in Edin- 

wurghs Aſſigny under Truſt to William Sm Heir to the ſaid Jean Cruickſbanks 

is Mather, raiſed Reduction & Improbation of a Diſpoſition granted by the faid 
Milian and Jean Craickſpanks; with Conſent of Patrick Sm her Husband, to 
"Donaldſon upon this Ground: That the Piſpoſition quarrelled bore only, 

| That William Cruickſhanks ſubſcribed by two Notaries and four Witneſſes, and 

che purſuer offered to improve the Subſcriptions of the Witneſſes (whereof the 

pad alia Sym was one) by their Oaths. William Sm (Who being an 
alimentary. Witneſs, was allowed cm Nota to depone; notwithſtanding his 

Jatereſt in; the Cauſe) diſowned his Subſcription ; Another of the Witneſles 
Kknowledged his, but did not remember that he heard or ſaw Wiliam Cydick- 
anke ive Warrant to the Notaries, or that he ſaw Patrick Hm or Jean 
Cruichfapt {ubſcribe,or own that they had ſubſcribed it, being Ten or Twelve 

C VVT : Years : 


; 
by 


4 


prejudice the Right, Quia utile per inutile non vitiatur. The Acc of Parliament 


Ĩ! be Lords found the Diſpoſition in Favours of Donaldſon not Probative 25 to 
the Subſcription of William Cruickſbanks, but Probative as to Je an Cruickſpanks 
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Years ago, but ſaid he knew their Subſcriptions, and was ſure he would not 


am Sym and Jean Cruickſhanks, who ſubſcribe as Conſenters, muſt fall as 4c. 
ceeſſſories with the Subſcriptions of William Craickſhanks the principal Diſpory, 


tions, in the Terms of the Act of Parliament 1681, which annuls his Teſtimony, 


far more neceſſary to principal extrajudicial Writs, that have no Warrants wy 


Heir to his Mother. Nor is it of any Moment, that they add the word Con 
to their Name: Seing their ſigning their Names ſimply would have ſufficiat 


cov his Subſcription, but not thata Witneſs ſhould after a long Time diſtnlly 
remember that he ſaw the Party ſubſcribe, or heard him own his Subſcription: 


the Act 1696, and the Diſpoſition quarrelled was anterior to the AQ 1696, 
_ the firſt Law for Sideſcribing: And the Lords have frequently ſuſtained Wis 
not ſideſcribed as Probative, where the laſt Sheet duly ſubſcribed, containdt 
| 3 contains in the Beginning of the laſt Sheet, a coherent Part of tis 


cept of Seaſin, and. Clauſe of Reverſion. The Act 1696 points at what was 
ordinary, without' declaring Writs not fideſcribed before to be null. It con- 


Were a Nullity in all Decreets, eſpecially Decreets of Appriſing; many hundred 


_ repelled the Objection of its not being ſideſcribed by them. 


have ſubſcribed Witneſs, except in Preſence of the Parties; A third Witney, 
was dead; and the fourth deponed, That it was like his Subſcription, tho he 
could not be poſitive, The Purſuer contended, That the Diſpoſition was no 
only null as to the Subſcriptioniof William Craickſþanks, for Want of four Wi. 
neſles - But alſo was null i» Totum, in Reſpect, 1. The Subſcriptions of i 


Becauſe, the whole four Witneſſes being indefinitely adhibited to the Subſct 
tions of the Parties and Notaries, the controlling two of them weaken the 
Faith of the other two: Eſpecially ſeing the dead Witnels's Depoſiion is ogy 
preſumptively Probative, and the other who owned his Subſcription is ng 
Poſitive, that he ſaw the Parties ſubſcribe, or heard them own their Subſey 


2. The Diſpoſition is null; Becauſe, not Sideſcribed by the Parties at th 
Juncture of the Sheets: For albeit there was no poſitive Law before the Je 
1696, requiring Sideſcription, Ita invaluit Uſus & Conſuetudo, for preventi 
the cutting of a Writ, and affixing new Sheets of a different Tenor to the uf 
Again, the Act 1696, appointing every Page to be ſigned as Margines ver 
before, implys, That Sideſcribing was neceſſary by our Law: And by an 0 
of Sederunt Tuly 18, 1691, all Signet Letters were ordained to be fideſcriby, 
as was done by Clerks of Seſſion in their Extra&s : Conſequently Sideſcribingz 


record to check the Tricks of unjuſt Men. 


Anſwered for the Defender. 1. The Writ being unqueſtionably ſubſcribe 
by Patrick Sym and Jean Cruickſhanks, to whom William had formerly diſpon 
ed the Subject, it ſufficiently denudes them, and excludes the Purſuer who 
conveyed the Subject; And the ſuperfluous Addition of the word Conſert,cumt 
1681, requires only, That a Witneſs ſhould ſee the Party ſubſcribe, or hearhin 


And one's owning himſelf to have been a Witneſs, implys all that is requirdby 
the Act of Parliament. 2. There was never any Law for Sideſcribing beſote 


the ſubſtantial Clauſes relative to the preceeding Sheets; and the Diſpoſition 


lauſe concerning delivery of the Writs, with the Clauſe of Regiſtration, Pit 


cerns alſo Decreets, as well as Contracts: And if the Want of Sideſcribing 


„ 


Securities would blow up, it not᷑ having been cuſtomary to fidleſcribe ſuch De- 


* 


creets, till a Matter of Thirty ſix Years ago. 


and her Husband's Subſcriptions ; and in Reſpect the laſt Sheet of the ſaid Dit 
poſition ſubſcribed-by them, contains the material Things in the Diſpoſition 
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November 24, 1708. Ar. William Halkerſton of Rathillet, gain, John 
Melvil of Mordecarnie. 8 55 


F | 


HE Lordſhip of Fife having fallen to the Crown by the Forfeiture of 
= Murdoch Earl of Fife, King James the Fifth in Anno 1535, granted a 
Wcu-charter to the Defender's Predeceſſor, of the Lands of Mordecarnie and 
„, a Part of the Lordſhip, cum Molendinis & Multuris in the Tenendas; 
bereafter i Anno 1541, feued out to the Earl of Cramford another Part called 
e Lands of Rathillet, with the Mill thereof, and Multures of Mordecarnie 
ad Star, which Right came by Progreſs in the Perſon of Mr. William Halker- 
WW: Who purſued a Declarator of Aſtriction againſt Joh» Melvil preſent He- 
etor of Mordecarnie and Star, alledging that the Defender's Lands were thirled 
WE, his Mill of Rathillet. Becauſe, it was one of the Mills of the united Barony 
WS; Lordſhip of Fife, and the King's Mill: All the Land of which Lordſhip are 
eeſumed to be aſtricted to the Mills thereof, unleſs Immunity be clearly do- 
WS. mented. For as in general, it was never controverted, that the King's Mill 
ties the Aſtriction of his own Lands; and all the Lands of a Barony have 
een found thirled to the Mill thereof, Fly 17, 1629, Newliſtoun againſt Ing- 
o the Defender's Lands are expreſly thirled to the Purſuer's Mill, by the 
bacter 1547, Which bears in the Narrative, That the Lands and Mill of Ra- 
Wh iſlet had been poſſeſſed by the Earl and his Predeceſſors, as Rentallers and kindly 
Wl events, fince the Days of Ring James the Fourth; Which is as plain an Evi. 
W:nce as can be, in ſo ancient a Matter, that the Defender's Lands were thirled 
Wh the Purſuer's Mill, and that there was ſuch a Mill before the Defender's 
aner, at leaſt is ſufficient to transfer upon him the Burden to prove that 
Where was none. Eſpecially conſidering, that the Tenants of the Defender's 
ads are proved to have gone ſome Years, a Matter of Fourty Years, ago to 
Will, tho they performed no Services, and paid only for Multure, as ſtrangers, | 
/// ⁵ / ͤ ͤ ̃ / od oe ala ag Bk 
A iſrered for the Defender. It appears not that, at the Date of his Charter 
s there was any Mill upon Rathillet, to which his Lands could have been 
fried, or that they were in Uſe to go to any other Mill of the Lordſhip of 
Wile as ſoch: So that then Mordecarnie was Terra libera, and could not be 
figed in Anno 1545, after the King was denuded. And tho it were to be 
emed, That when both the Defender's Lands, and the Purſuer's Mill be- 
Wonged to the King, theſe Lands were thirled to the Mill; and that from the 
orſper's Poſſeſſion of the Defender's Multures a great many Years ago, it were 
relumed ret ro, that the King had the ſame Poſſeſſion before his granting either 
dithe forelaid Charters: The Clauſe cam Molendinis & Multaris in the I enendas 
the Defender's Charter, may concur to elide ſuch a preſumptive Aſtriction; and 
dea Title of preſcribing abſolute Immunity, or being joined to long Poſſeſſion 
di Freedom, by going to other Mills (Which is the Deſender's Caſe } may 
Nerballapce the Preſumption of an imaginary, Thirlage, not inſtructed to have 
Nen clothed with any Poſſeſſion for 100 Vears, and with very little thereafter ; 
albeit ſuch a Clauſe could not infer Exemption from a clear antecedent Aſtricti- 
bn. 80 a Clauſe cam Molendinis & Maltaris, even in the Tenendas of a Charter 
Eranted by the Sovereign, is found to import Freedom from Thirlage, January 
ge, Lord Newbjth contra Lady Whitekirk; and December , 1665, Veach contra 
Duncan, obſerved by Dirltoun. 2. No Mill can have the Privilege of a King's 
MI last the Multure of any Lands, except where Poſſeſſion is inſtructed while 
the Property Rood in the King's Perſon ; February 5, 1635, Dog contra Maſhpr, 
% 5, 1662, Stewart contra Feuars of Aberleduo: For otherways all Mills would 
ethe Ringes Mills, ſeing all feudal Rights in Schr land flow from the Crown, and 
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Yet Wy ctime or other were the Sovereign's Property. Tis a meer Imagination to ad- 
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vance that all Parts of a Barony are by a natural Servitude thirled to the Wi = 
thereof : For at this Rate, no Writ would be neceſſary to conſtitute l 
*Fhirlage, and the whole Nation would find themſelves thirled > berg. a 2 
Lands ly either in ſome, Lordſhip, Barony or Stewartry, &c. and fo bebe ? 
to be thirled to the Mill of the reſpective Juriſdiction. To give ſuch Fl .- 
lege to the Mill of 4 Barony, were to put it in a better Caſe than the kin 
Mill, which hath no Claim to Thirlage, without an expreſs Conſtitution ®* 
Proof of Uſe of coming to it. There are a many of Deciſions declaring . 10 
not aſtricted to the Mill of the Barony, where it is not formally conflity 
or conveyed as the Mill of the Barony : And Preſumptions retro are not by, 8 
admitted for Servitude againſt Liberty, as was decided betwixt Fu 2 £ 
Corsbie, contra Baillie of Monktoun, © „ . 
Reylhed for the Purſuer. Whatever might be pretended for the Neceſſ; | 
Poſſeſſion to aſtrict the King's Lands to his own Mill, where there is no 5 
dence of the Aſtriction in Writ: Poſſeſſion is not neceſſary here, where th 
Thirlage was expreſly conſtituted by the Charter 1541 ; yea it's impoſſible, 
prove Poſſeſſion immediately ſubſequent to fo old an Evident, except by þ 
En or Acts of Court, which are not required to the preſerving a Right 
Thirlage. Therefore ſeing the Purſuer has proved Acts of Poſſeſſion, as firg 
the Memory of Man can reach, the Thirlage once conſtituted by the Chm 
aforeſaid, cannot be loft for not proving Poſſeſhon within Fourty Years they 
of, which is preſumed retio: For otherwiſe hardly could any ancient Ry 
be ſecure. The Decifion betwixt Corsbie and Monbtoun, doth not meet 7 
there the Lords would not preſume one Year retro, to perfect the poſin 
| Preſcription, where Law requires a poſitive Proof of Fourty Years : But her 


a Servitude once conſtituted, is preſerved by Acts of Poſſeſſion as ancient 33 th 
Memory of Man, from falling by the negative Preſeription; and the hy. 
ſumption retro neceſſarly takes Place, it being impoſſible to prove by Witneſs 
Things without the Compaſs of Man's Memory. The Defender's Uſe of iy 
ing out Town Multure only, without being liable to Mill Services, doh dot 
deſtroy the Thirlage, but only diminiſh the Effect of it. 
The Lords found the Defender's Lands of Mordecarnie and Star to be flit 
to the Purſuers Mill of Rathillet: But found the Defender and his Tet 
liable to pay for Multure a Peck of ſix Firlots, as Strangers paid. N 


« 


November 27, 1708, John Forbes in Tombeg, ag«jnf George Tabs 


J Forbes in Tombeg having charged George Forbes of Shiels with Hornig 


for Payment of the Sums in a Bond, Principal, Penalty and Annualrents 


reſting unpaid due by George to him: The Lords aſſoilzied the Debtor from 
the Penalty. In Reſpect, ſome Annualrents had been paid, and the Charge 

| Thould have been reſtricted to ſo much Annualrent as was truly reſting : Albeit 
the Debtor could not ſay, That when charged he offered to pay the Annualrenis 

truly reſting, and that the Charger refuſed to accept there. 


December 1, 2708. Patrick Barclay of Towie and bis, Curators, Ef ft 
Creditors of Rothemayp. 8 eee 1 6 


Hz Tutor of Parrich Boelg of Tonis having taken to the Pupil a Rt 
to his Father Rothemay's Eſtate with the Burden of Debts, and ſerved 


dam Heir to his Father ; Pariet Barelg, wich Conſens of his Curators 1 
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adden of the faid Diſpoſition, and Seryics e Cite Minorennitatic & | 
Lſonu, pretending that his Father's Debts exceeded the Value of the 


1 be for the Creditors of Rorhemey. The Putſuer cannot ſeek to be reſtored 
chan until he firſt compt for, and reſtore the Rents of Rorhemay intro- 
Nerted, or that ought to have been intrometted with by his Tutors and Cura» 
Ws, during the Years of his Poſſeſhon. „ 6 
W Anſwered for Towie. He could only be liable to hold compt for his Tutor's 
WW. ccomifſions, in fo far.as he was Locupletior Fact us, or profited thereby. For 
law allows not Minors to reap Profit with another's Loſs, ſo they are not 
Wafer Prejudice by the Deeds of their Tutors, which can only bind them in 
aan profitable & in Rem verſum: As is clear, 1. From the civil Law, 
WT. 7. $5. #7 Fin. L. 22. L. 27. & 1, in Fin. F. de Minor. L. an. Cod. de Repat. 
We font i, Jad. in fe. And the Opinion of Lawyers, Siravime de Tit: 
WF 6.65. Sane Deciſ. Pae. 31. and Additio Hereaitats is reckoned among theſe 
Weds sgainſt which Reſtitution is moſt eaſily granted, L. 6. J. de Minor. 
being. a Matter of whole Sale, and Res pericutoſi ime, 2, This is agreeable | 
WL our Law and Practice, whereby a Turor*s Intromiſſion cannot ſubject the 
Wooil0 4 pafive Title, but only make him fable quatenu 77 Rem verſa, 
enber 30, 166 5, Boyd contra Telfer. A Minor hath his Election to purſue 
ion againſt the Party without diſcuſſing his Curarors, tho? they were 
WW ficicntly Solvent, July 2, 1667, Lord Blantyre contra Walkingſhaw : Much 
Wore it they were Iofolvent, 3. It were indeed a great Hardſhip for Pupils to 
ber for the Miſmanagement of their Tutors, as if they were Cautioners 
dem; whereby boy might be ruined by the Deeds of others they were 
Wot capable to prevent, being conſidered in Law as having neither Will nor. 
bent, or Capacity to diſcern what may be acted in their Affairs: And if | 
e Rents of Rothemay have periſhed, the Creditors have themſelves to blamez 
Wr gat affecting them by legal Diligence in due Time, 
WW Reed for the Creditors of Rothemay, Law hath indeed provided for the 
W-curicy and Indemnity of Minors, that they be not prejudiced by the Weak. 
| 5 or Unripeneſs of Years, in their Contracts with third 


Wes of their | ears, in their 
ies who voluntarily chuſed to deal with Migors : And even in that Caſe 
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Py 
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eittution ought to be made with as little Prejudice to the other Party Con- 
Fader as can be, L. 23. $. 4. f. de Minor. But where a Perſon neceſſarily 
Without his own Choice falls to have Buſineſs with a Minor, as where a Minor 
Waicceeds to the Party's Debtor, if he, the Minor {eek to be reſtored. againſt 
Whe Succeffion, he muſt reſtore what his Doers have withdrawn from the 
eretage, Which the Creditors were hindred by his Service to poſſeſs: For 
they egg an Heir fairly entred, could not in Juſtice heap up Expences upon 
the Bltate by affecting the Rents. And here the Purſuer cannot pretend Loſs. 
Wy bs own: Miſmanagement, be having always been under the Conduct of 
Wutors and Curators, againſt whom he may recover what they have miſman- 
kndTelfer, there is a viſible Difference betwixt ſubjecting a Pupil to an unver- 
kl alive Title by his Tutor's Iatromiſſion which is penal, and the obliging 


Ly 


bim to reſtore his Predeceſſors Eſtate. as it was the Time of his Entry, if he 
claim Reſtitution iz Integrum, which is Rei perſecutoria, and agreeable to the 
Rule, Reſtitatio ita facienda ut unuſquiſque Jus ſaum recipiat. And in the 
Caf of the Deciſion betwixt the Lord Blantyre and Walkipgſhaw, a Perſon had 
Pounrily bargained with, and tent Mony to a Minor; whereas here the 
Defenders fell innocently againſt their Will into Buſineſs with a Minor: Beſides 
that, een in that Deciſion ſeveral of the Lords were inclined not to ſuſtin 
Proceß, tin che Curators were firſt diſcuſs'd. 3. There is leſs Hardſhip to 
ave the Purſuer to ſeek Relief off his Tutors and Curators," than to expoſe 
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=. S. Andrew Kennedy having in Anno 1689 got a Commiſſion from Rice 


3 „ The Lords found, That the Pur ſuer cannot be reſtored upon the Head il 
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BS: December 8, 1 708. Patrick Hepburn, againſt Fr ancis Hepburn his Joungy 


"= ” _ Patrick his elder Brother: This elder Brother (who ſeveral Years after, l, 
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Journal of the Seffion ; contuining 
lore rare ee 
Creditors to the endleſs Hardſhips of a tedious Compt and Reckoning with 


Minority and Leſion, unleſs he reſtore the whole Rents of the Eſtate inty 
metted, or that might have been intrometted with by his Tutors and Cyr, 
_— tad COD g . 


* 


. Brother. 


Atrict Hepbarn of Nunram, having voluntarily interdicted himſelf to Fiy 

8 Perſons, or any Three of them during all the Days of his Lifetime, ay 
ttſhereafter diſponed his Eſtate of Vunram to Patrick Hepburn his Father, whey, 
pot the Father, after the Death of Three of the InterdiQers, obtained a Ry; 
fication and a new Diſpoſition from young Patrick, and rediſponed the Eſt 
to Francis Hepburn his Grand-child, young Patrics ſecond Son, Paſſing 


cured another Diſpoſition from his Father young Patrick) raiſed Redy 
againſt the ſaid Francis Hepburn of the Right made to old Patrick upon thy 
Ground; That it was granted by a Perſon under Interdiction, without Cy, 

ſent of his InterdiQors. 3 CA op TT RETRO. 
Anſwered for the Defender. The Defe& of the firſt Diſpoſition was ſupp 
by the Ratification and new Diſpoſition made after the Interdiction fell byth 
Death of the 6 of Interdictors. So in a Caſe betwixt Mr. Roger Hulu 
and Nunram, February 22, 1704, The Lords repelled a Reaſon of Redufln 
of a Bond ex Capite Iuterdictionis; in Regard there was not a Quorum ofthe 
Interdictors alive when the Bond was granted. © . 
Anſwered for the Purſuer. Tho? a Perſon after Majority might ratify Dd 
done in his Minority, becauſe the Impediment. of Nonage is then removed: 
A Man interdicted for notour Levity and Weakneſs could not, ſo lonp s 
| Notoriety of his Weakneſs remained, even after the Death of the Quorum of 
| Interdiftors, do any Deed to carry away his Eſtate out of the natural Chanel 
ol Succeſſion. 2, Whatever might be pleaded for the falling of an ordinary 
Interdiction by Death of a Quorum of Interdictors: The Interdidion in 
Queſtion muſt be underſtood to ſubſiſt, without Reſpect to the failing of the 
Quorum ; becauſe, by the ſpecial Tenor thereof young Patrick Hepburn wis 
interdicted to the Perſons therein named during all the Days of his Lit 
The Lordsrepelled the Reaſon of Reduction, in Reſpect of the Ratifcatio 
and new Diſpoſition granted by young Patrick Hepburn after the TnterdiQion 
Was fallen by the Death of the Quorum of the Interdictors. Nor would the 
Lords, January 5, 1709, ſuſtain Prodigality and Weakneſs per ſe as a Reaſon 
to reduce the faid Ratification and new Diſpoſition : Seing Prodigals ane 
weak Perſons were not interdicted ip/o Jure by the civil Law, but only Oi, 
Jadicꝶh upon a Cognition; and our Law. acknowledgeth only two Sorts o 
Auaterdickion, vir. Voluntary and Judicial. 
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December 16, 1708. Sir Alexander Cuming, againſt John Vere Kennedy). 


XJ Witham to be, during his Lifetime, Conſervator of the Scorriſh Privilege 
in the Netherlands, and his Majeſty's Reſident : He in Auno 1697 procured 4 
new Commiſſion to himſelf and his Son, narrating and ratifying the A | 
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q ged. That notwithſtanding the Reduction of his Father's Right, the Com- 
35 * d him ſtood good during his Father's Lifetime, and thereafter 
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Nam | ſecarins expediuntur N gotia rommiſſe plaribus. 80 that Mr. Nenn, N 
loſes his Right upon his Father's Deprivation; not by Way of Puniſhmen | 


only to them jointly, which cannot ſubſiſt in one. 
verſations, had the ſame Effect againſt his Son's Right, as if 
were naturally dead. Foot „ whe © 
December 14, 1708. William Jamiſon in Glenſide and Margaret Jani 


1 


a him to marry the ſaid Margaret Jamiſon under the Pain of 500 Meh 
© Scots. Wherefore we Conſent to the Regiſtration of thir Preſents, in 
© Books of Seſſion, or any other Judge competent, before theſe Witne 
© the ſaid Thomas Jamiſon Writer hereof, and Alexander Jamiſon at Loi 
© Day, Month and Year of GOD foreſaid. Upon this Obligement , 
Jamiſon and his Daughter purſued Robert Sheriff for the 560 Merz j 
Reſpe& he had reſiled from the Purpoſe of Marriage. 


1681, for Want of the Deſignation of Writer and Witneſſes. 


=} both; 1 


; from 'the following Words, Day, Month and Year of GOD foreſaid, 10 
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. | 
but by an implied Limitation in the Conception of the Gilt it ſelf, berg 


' The Lords found, That the Reduction of Sir Audrem's Right upon Mat 
f he Sir Anda 


: * 


his Daughter, contra Robert Sheriff i» Culbeg. 


PD ober, Sheriff in Calbeg having ſubſcribed Writ Of the Tenor followiy 
TY At Leckie the Tenth Day of March 1708, It is concluded an 
agreed betwixt Robert Sheriff in Culbeg, and William Jamiſon in Glenſe 


k 


© Leckie, and Margaret Jamiſon his Daughter. The ſaid Robert Sheriff obj 


th 


! 


A - 


* 1 for the Defender. The Obligement is null by the Act of Parliaben 


6 - 


Anſwered for the Purſuer. Theſe Words At Leckie ſufficiently Dela 


© Replyed for the Defender... The Word Saia being prefix d to Tina On 


_— ſon's Name, who is not mentioned in any former Part, is an Evidence tha 
baue was previouſly deſigned, and not to be deſigned by the Words 4, Lui, 

2. In Stile Perſons are not deſigned At, but In ſuch a Place. 3. The Words 
A Leckie deſign the Place, and not the Writer and Witneſſes,-as 1 


£ 


ppeits 
out further Mention of the : Place. + 


Duaphed for the Purſuer. If the Writ, by Miſtake mentioned the Word 


Said before Thomas's Name, while he had not been formerly ſpoke of, the 
Words At Leckie: were the more neceſſary to deſign him, for helping the 


Miſtake :- And the Word being inutiliter adjectum, 
 #llad inutile non Vitiatar. 2. To live At or to live In ſuch a Place. are pro» 

. miſcuouſly uſed for One and the Same. 3. The Words At Leckie cannot be 
allowed to deſign the Place, becauſe that was expreſs'd at the Head of the 
Writ; And the Words Day, Month and Tear have been added per Tncuriam, 
khey being expreſs'd at the Top. So that in good Senſe and Grammar tht 
Words At Leckie may be as well applyed to the Deſignation of Write! 
and Witneſſes, as to the Place; hoc maxime artento, that they and io other 


The Lords found, That the Words At Lecbie related not to the Date or 


Place but to the Writer and Witneſſes, and found them ſufficiently deſigned 
_ thereby, the Purſuers proving that they lived in'Leckievat the Time. 


Aberdeen. 


the Deſignation P 


of that Name refide at Leckie. | 
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N Narew Steen, who purchaſed the Lands of *Ratherſtane, having ho 
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| was found real in Favours of the Son, and preterable to poſterior 


X P 


- 


8 _nſwered” for the Town. 


ally when he thought fir to do it. For that can be no real Burden, 


nien alter ward may be, or way not be, and every one is at Freedom te 
tract with him Who has only a Faculty to burden, till interpelled bßß7ßh/œ7ꝰC | 
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: The Lords found, That the Bond granted to Tullimorgan was no real Bur- 
en upon che Eſtate of Rutherſtane, which could affect or prejudge the Diſ⸗ 


1 
11 a f 
2: Io a} « 5 Cy 5 * : 
| E : A0 910 34 * of 4 1 
| +.) * | 


2 A 2 5 1 | | J * g | Z HEY 8 15 5 : . os wy * ;1 17 7 9 i 1 5 
; ee 8 2 NAY. . LY yd 8 Ex, p W a $; 1 OT. bY a 
Devenber-:18, 768. Colonel John Erskin of Carnock, contra Sir George 
1 — $4 10 f a> * | | | | : 4 : 
| Hamileon, - TH DOT T ACE 431; en 
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Nen! Frein, having: Right! to, an Appriſing led, by: Duncan Lud. 
inst Sit John Blackedger of Tulliallan, with à Charter and Seaſin 
Ping chereon in Auguſt 1633, diſponed by Lizaſay's Grand- ſon and 
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BF tothe Earl of Nircardin the Colonel's Author in the Year 1675, who - 


ee char. ame Year upon a Charrer under che great Seal: The 
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Selon * Contatning 
9 : | 5 7 - " | GE ee | = mee = Es. 
Miln, and Sir George Hamilton his Aſſigny, for reducirg and extinguiſhing 
James Loch of Drylaw's Adjudication againſt #he Heirs of Patrick ood, 
whom Duncan Lindſay diſponed his Appryling in May 1634, adjudging fra 
them the ſaid Diſpoſition, containing a Procuratory of Reſignation, regie 
in the Regiſter of Reverſions, to which Adjudication Sir George had a. 
upon this Ground 3 That the Bond which was the Groutid of the ſaid Ad 
cation, was paid before the leading thereof, F 11 
Alledged for the Defender. 1. It is Jus Tertit to the Purſuer to qQuary : 
1 Adjudication, upon the Account of Payments made by n 
Mood; fince the Purſuer derives no Right from Patrick Wood. 2. He c 
| Hot reduce Loch's Adjudication, without firſt Calling his Repreſentatives to 
heard for their Intereſt : Seing in all Reductions the Defender's Authors mn 
„ %%% Po OR ITS ĩ ee 
' Anſwered for the Purſuer. It can never be reckoned Fus Tertii to him to I 
fend his real Right to the Lands of Tulliallan, againſt a null Adjudicaig 
more than againſt a Right falſe and feigned. For tho it might ſeem Jus Ty; 
for any to make an Objection againſt a competing Right, that doth not qui 
annul the ſame, when the Objector derives no Right from the Granter of ty 
he quarrels : Yet he who hath a real Right to any Subject, has ſufficient l 
tereſt to iipugn and except againſt a competing Right manifeſtly null in Ly 
Which is not properly alledging upon any Perſon's Right, but alledging jy 
there is no ſuch Right, or Debt in the Field; which it is even Pars Judicis ud 
Action upon ex proprio Motu. The Lords by a Tra& of Deciſions hav hy 
in Uſe to allow a Perſon to object what ſeems not his immediate Concen ſu 
annulling his Antagoniſt's Right, July 22, 1668, Johnſton of Sheen: way 
Arnold, July 16, 1675, Campbell and Riddoch contra Stuart. 2. Drylau's Hen 
need not to be called by the Purſuer : Seing they are not only denuded a- 
Iy in Favours of the Defender, whereby they have no direct Intereſt; u 
are not liable ſo much as to warrand from their Father's Fact and Dec ad 
JJJJJJ;ö;—Üun ß ot 
 Replzed for the Defender. Fames Loch's Adjudication is not like a Right fil 
and feigned, or vitiated and lacerated, but is valid of it ſelf, quarrelled only wat 
the Deed of a third Party, viz. Payment made by Patrick Wood of the Suns 
therein contained: Which, not being objected by his Repreſentatives in the 
| |  Deereet of Conſtitution or Adjudication, is not competent to be propondd by a 
third Party deriving no Right from Patrick Wood, nor yet a Creditor to him 
For as his Repreſentatives might renounce any Objection of Payment, and a6 
auieſce in the Adjudication : The Purſuer who is an unconcerned third Party 
could not complain of being prejudiced in his Intereft by the ſaid Renunciat- 
on. As to the Deciſion betwixt Fobnſton and Arnold, the Objection was upat 
a Mid-couple wanting in the Progreſs of Right, which was always ſuſtin- 
ed; And the Prattick 1675, is a circumſtantiate Caſe anent the improving dd 
Rights upon Falſſiood: And even in Improbations, a general Clauſe calling 
for all Writs granted to the Defenders and their Predeceſſors, is reſtricted ts 
WMurits granted by the Purſuer and his Predeceſſors, or Authors, whoſe Rigit 
hne produces. ; F253 Por Wt 3s 


The Lords repelled the Alledgeance of Jus Tertii: And found no Necelity 
upon the Purſuer to call Dyylaw's Heirs Re 
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Decembet 19, 156 
orber Tackſmen-o 


. Mr, William Boyl Brother to the Earl of Glaſgow, ail 
other f the Town of Edinburgh's Impoſt upon Ale, Againſt Charles 
traiton Brewer in Grange. T 


, "He Town of Edinburgl's Tackſmen purſued Charlet Straiton for the lu 


8 
J poſt of two Penies upon the Pint of all Ale and Beer imported by 1 
„ d oa 
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W December 24, 1708. Laird of Pourie again Hunter of Burnſide. 
WIN the Action at the Inſtance of the Laird of Pourie againſt Hunter of Burg. 
ade his Vaſſal ; The Lords found a Promiſe to give the Purſuer a Piece of 
her- plate worth 20 Pound Szer{ng, upon his having paſſed from the Benefit 
We 30 lrritancy in the Defender's Right, incurred by his Father, not probable 
7 Witneſſes. *** 3 faves 5 


FEeodem Die. Doctor Robert Trotter contra Captain John Telfer. 

Dor Tome having charged Crpin Tejer for Paywent of a Bond of | 
fen Pound Sterling, he ſuſpended upon this Reaſon, That the Bond 

vas granted for the Cure of a Malady the Suſpender laboured under, which 

Jun ineffectual by the Doctor's Negligence, in not over-ſceing the Diſpenſer of 
[the Medicaments, and by Miſapplication in the Quantity of theſe Medica- 
Anſwered for the Charger. 1. If Phyficians ſhould be called in Queſtion 

W for their pretended Miſapplications, every unfortunate Accident upon a Va- 
Bens Health, would be a Pretence for Repetition of Phyficians Fees; which 
FS abſurd as to repete a Lawyer's Fees when the Cauſe is determined againſt 
$ Client, 2. The Bond charged on bearing for borrowed Money, and re- 
| Douncing all Exceptions in the contrary, and being delivered after performing 
of the (ure; The Sulpender could not recur to alledge upon any pretended 
Milapplications, Cc. whatever he might have done before. a Ee 
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ERephyed for the Suſpender. 1. Tis true, Phyſicians are ſeldom 
for their Miſapplications and Faults, the Grave buries many of theſe, and mar 
Phyſicians have that Regard to their own, and their Patients Credit, 38 * 
to bring Queſtions of this Kind before any Judicature : But tis as true, Phe 
ficians are tied to the Laws, and the great Truſt theſe have of Mens Ling 
requires more Diligence than in other Offices, L. 18. Pr. L. 44. F. 4d ö 
Aquiliam, The Caſe of an Advocate is not the ſame, who may not be . 

* blame, when the Judge determines againſt his Client: And yet if he Wer 
4 groſly negligent, there is no Reaſon for his getting a Honorary. 2. It q, 
Dru-ÿt alter the Caſe, that the Bond was granted after the Cure was thou 

5 be performed, when it was not: ſince Ignorantia Facti notet Nenini. 8 
The Lords repelled the Reaſon of Suſpenſion, FF 


— 
uarrelle 


December 25, 1708. ACT of SEDERUNT auen the Lords dus 4 


tendance. 


Ahe Lords of Council and Seſſion conſidering how Expedient and Neceſt 

e it is, That they duly and puuctually attend every Sederunt in Tine 

_ Selon, and alſo in their Turns in the Time of Vacance, and for the hey 
| - * Diſpatch of Buſineſs, being reſolved that a fixed and conſtant Rule be eſtablg, 
_— ed; Do therefore Ordain the Lords preſent at their fitting down in the hy, 
ing, after the Ringing of the Seſſion Bell, to be marked in the Sederunt: ly 
that if any of their Number be then abſent, and come in after their eltting 
upon Buſineſs, they ſhall be ſo marked by themſelves. And that if any dit 
ordinary Lords remove out of the Patliament Houſe before the ordinary Ting 
at Twelve a Clock, that his removing ſhall be alſo marked, and he thera 
held as wholly abſent. And the ſaid Lords do Enact and Declare, That ſy 
as come in after the Lords are ſet and entred upon Buſineſs, ſhall loſe the dum 
of Ten Shillings Sterling, and ſuch as are altogether abſent, or ſo reckoned 
aforeſaid, ſhall loſe the Sum of Fourty Shillings Sterling for each Seyenuy; 
And likeways for the better Diſpatch of Buſineſs, as ſaid is, and becauſe in 


5 *- Time of Vacance many Bills of Suſpenſion, and all Liberations do require tle 
Attendance of three Lords, Therefore the ſaid Lords do Ordain, That the 
>. - _ Ordinary on the Bills for the Time, do attend at leaſt Tueſday and Thurſday 
WMeekly, and that the Ordinary for the preceeding Week, and the Ordiny for 
title Time, and for the ſubſequent Week, do attend at leaſt each Thwſdy, 


for diſpatching ſuch Bills as require three Lords; and the ſaid Lords do all 

Ordain the Clerks to the Bills to keep an exact Journal to be delivered in to 

=_ the Clerks of the Seſſion, and to be Recorded in the Books of Sederun, tlic 
. firſt Meeting of the enſuing Seſſion: And the ſaid Lords do Enact and De- 
=_ clare, That the Ordinary upon the Bills for the Time who ſhall be abſent, ſhall 
Joſe Twenty Shillings Sterlizg for each Day's Abſence-; And that each of the 

other Lords ſhall loſe Fourty Shillings Sterling for their Abſence every Thurſ- 

days Meeting, and Ordain the Clerks to extract Abbreviates of the Diets in 

Which any of the ſaid Lords are late or abſent in Seſſion or Vacance reſpe#:ve, 

and deliver the ſame to the Lords Collector at the End and Beginning of 

- ** every Seſſion, that the Deductions may be made accordingly, and the fad 
=_—. Sums deduced to accreſce to, or be divided amongſt the remanent ordinary 
Lords, and the Collector to be comptable therefore: And declare, That 
they will admit of no Excuſe in the Premiſſes, for whatſomever Cauſe d 
Oecaſion, except only when they are called away by the Government, or ne- 
ceſſarly abſeiſt upon the Account of the Death or Sickneſs of ſome near Kelatl- 
on, made known to, and allowed of by the Lords; or when they are ns 


© Deciſtons of the Lords of Seſſion, &c. 1708. 293 
—41 by their own Indiſpoſition or Sickneſs, with this further Exception 
erde 51 Vacance, unleſs the abſent Lord prevail with another to attend 
185 ſerve in his Room : And Ordain, That the Lords of Juſticiary during 
pod ths they are in Circuit be paſt over, and the next in Courſe offciat 
Ia their Week; And Ordain thir Preſents to be inſert in the Books of Sede- 
WE e | | 


em Die. ACT of SEDERUNT anent Factor upon, and Tackſmen 
WW 7 $-quefirate Eftates. i 


He Lords of Council and Seſſion taking to their Conſideration, a late 
1 Practice uſed by ſome Factors Nominate by them, and Tackſmen for 
WW. unbred Eſtates of Buying in, and Componing the Debts affecting the ſame, 
wich being very Prejudicial both to the Debitor and his Creditors ; The 
Fe © by ſtritly Diſcharge any ſuch Tranſactions to be made in 
Wine coming, either by the Factors and Tackſmen themſelves, or by Inter- 
Wd Perſons for. their Behoof ; And declare, If any ſuch Purchaſes or 
WT: nſations be made, and diſcovered hereafter, they ſhall be held equiva- 
ut to a Diſcharge and Renunciation of the Debts, ſo Bought and Acquired 
WF them, and a formal Extinction thereof, ſo as the Lands and Debtor ſhall 
Freed and Disburdened of the ſame : And that theſe Factors or Tackſmen 
all not be allowed to impute or aſcribe any of their Tack-duties or Intro- 
Wiſions with the Rents of theſe Eſtates, towards the Payment of any Part of 
eie Debts ſo bought in, either Principal or Annualrents, nor retain the 
ens in their own Hands upon that Pretence, but ſhall hold Compt to the 
eeditors as they ſhall be Ranked for the ſame : And further, the ſaid Lords 
ad and Declare, That in Caſe a Factor or Tackſman of a Sequeſtracs 
ſtate, ſhall obtain any Abatement or Gratuity from the Creditors to whom 
ey make Payment of any of the Rents, that the Benefit of the ſaid Abate- 
ent or Gratuity, ſhall accreſce to the common Debtor and his Creditors = 


„ tbe Lords Declare, when ever ſuch Caſes occur, they will inviolably 
u eerve this Act, and Decide, accordingly. And Ordain thir Preſents to be 
er in the Books of Sederunt, and to be Publiſned and Printed, that it may 
re to the Knowledge of all the Liedges, and none may pretend Ignoance. 

i December 31, 1708. Mr. Charles James late Regiſter of the North Britiſh 
1 Ships, againſt Richard Watkins Stationer in Edinburgh ng. 

n R. Charles James being turned out of his Imployment by the Commiſ- 

e ſoners of the Cuſtoms, upon Information given to them, That he had 
he unk heartily to the Pretender's Health, under the Name of K. James 8. 
1. bout the Time of the late deſigned Invaſion: He raiſed a Proceſs of Scan- 
 1n WE before the Commiſſars of Edinburgh, againſt Richard Watkins, as having 
100, the Informer againſt him, and cited the Commiſſioners of the Cuſtoms as 
* Wünelles. Which Action was advocated by Watkins from the Commiſſars, 
cd en tis Ground of Iniquity, That they admitted the Libel to Probation, 
nary Kerying the Conſideration of the Import till adviſing : albeit the Libel was 
That 'Qther general, without condeſcending upon Perſons, Time, or Place; 
ſe 0. uu the delating a Perſon for a Crime to his Maſter, or ſuch as had Power _ 
re him, could never be the Ground of a Proceſs of Scandal; Efpecially iflig 
ela- Crime againſt the Common Wealth, where there is no Aiimus injuri- 
Qarly 1 8 5 5 „ a i 5 | ; 
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294 A Journal of the Seſſion; containing 
£70 Anſwered for James, 1. The Libel is not altogether general, the Irie 


bears, That the Defender had defamed the Purſuer to ſeveral Perſon, 
Quality, whoſe Names and Characters ſhould, if required, be condeſcenyy 


but to ſhun Offence to the Commiſſioners. 2. The Commiſſioners are Now 


Watkins, who is not their Servant, and ought to be puniſhed as a falſe 
BFA 5 | RS: 


ſubjecting the Informer to a Preceſs of Scandal, wherein they muſt be ch 
as Witneſſes, as the Purſuer has done, their Servants may ſafely malyex; 

ſeing no Man will dare to table an Accuſation from the Fears of a Procthy 
Scandal. 5 f | 


Perſons, Time, Place, ard found that giving the Commiſſioners of the Cyſug 
Ground of a Proceſs of Scandal, and that theſe C mmiſſioners Cannot he gy 


veened as Witrneſles, to depone upon ſuch private Information, and reuird 
to the Commilfars to proceed accordingly, R 


Eodem Die. James Smith Far to the Eſtate of Wintoun, contr llt 
- Matthie Skipper in Preſtounp alls. R | . s | 


IFN a Proceſs at the Inſtance of Janes Smith contra Fobn Matt bie, ſo tht 


ons of the Earl of Mintoun's own menial Servants, for whoſe Behoof the Sal 


Servants and Apprentices are for proving the Sale and Delivery of their 
Maſters Goods. Albeit it was alledged for the Defender, That domeſtic 


Prentices : Becauſe the latter being for the moſt part Gentlemens Sons unde 
In dentures, who cannot be put away at the Maſter's Pleaſure, are more lie 


Tenants having Tacks, than Servants, and ſo not ſo much under the Imp. 
ſion of their Maſters. e FN N 


SGarval. 


Favours of the ſaid William Bruce and Janet Alexander in Conjundt- fie and 
*Liferent, and to the Heirs of the Marriage in Fie, reſerving to the (a 


= Grigel Inglis, leaving James Forſyth. of Garval Tutor Teſtamentary to Griſe 


1 F 
, 4 : 
* . 
. 
— . 


n 


— 


being ſpecially and circumſtantially libelled, and as to Perſons and Place 


on, and the ſuppreſſing thereof was not to take Advantage of the Defeny, 


challenged for their Management in the Diſpoſal of their Servants, but y, 
only required to bear Teſtimony of the falſe Aſperſion caſt upon James b 


| Replyed for Watkins, 1. By the Libel's being general, and not circumſly 
tiate as to Perſons, Time, or Place, the Defender is excluded from the 
of Exculpation, by alledging alibi, @*c. 2. If the Commiſſioners of th 
Cuſtoms cannot receive private Complaints of their own Officers, Withoy 


The Lords found the Libel of Scandal ought to be ſpecial with Reſpeh y 


private Information againſt any Perſon impl ved under them, is no rele 
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Price of a Bargain of Salt, bought by the Defender from the Puri: 
The Lords found the Terms of the Bargain probable by the Depoſti. 


was ſold ; who were found as neceſſary Witneſſes in this Caſe, as Merchants 


Servants were not to be ſo truſted to depone in their Maſters Concerns, u 


'Eodem Die. Miftreſs Grifſel Bruce Lady Riddoch, againſt Hugh Forſyth 


I Ames Alexander in his Daughter's Contract of Marriage with lian B uct 
Brother to the Laird of Auchinbowie, * diſponed his Lands of Niddocb 10 


8 . Alexander the Diſponer, and Grifſel Inglis his Spouſe, | during al} the 
© Days of their Lifetime, two Chalders of Victual allocated upon a partic 
Part of the ſaid Lands. William Bruce died before James Alexande! an 


Bruce 


\ 
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br ue his Daughter, who poſſeſſed and uplifted as Tutor, the Rent of the 
hole Lands, including the reſerved. two. Chalders of Vidual, for ſeveral 
ears. After expiring of the Tutory, Miſtreſs Griſſel and her Curatrix pur- 
ned Hugh Forſyth of Garval, as repreſenting the ſaid James Forſyth the Pur- 
rs ſole Tutor, to compt and reckon, In which Procels ſhe charged him 
ith the two Chalders of Victual reſerved to the Grand-father and Grand- 
other, for ſo many Years as they were uplifted by James Forſyib Tutorio 
| Ne, © | | OR EX e „ ca Ws 
infwered for the Defender. He cannot be charged to compt to the Pur- 
er for the Rent of the Liferented Lands, which were no Part of the Patri- 
WE nium Pupillare, but he is liable in Repetition for the ſame to the Repreſenta- 
Jes of the Purſuer's Grand-father, who can only exoner him effectually. 
or doth it alter the Caſe, that the Purſuer repreſents her Grand father: 
ag the Defender can only be liable to compt to her as Executor to the 
WS. .nd-father for the fimple Rents without Intereſt ; Whereas in a Compt and 
ecckoning with her as a Pupil, he would be liable alſo tor Anuvalrent of theſe 


r c 
eee, 25 dd ont 61g ID 


E „ 3 8 1 oy | e e 
WE Rephed for the Purſuer. The Tutor having uplifted the reſerved Rents Tu- 


e ſame. For if Tutors were allowed to free themſelves from this Way of 
E 1 10 for the Pupil's Rents, becauſe the Pupil had no Right thereto, it 
ere of dangerous Conſequence, and might induce Tutors to propale the Se- 
ess and latent Defects of their Pupils Rights, in Order to free themſelves from 
, ů IEEE, 
W The Lords found, That the Defender muſt compt as Tutor to the Minor, for 
We reſerved two Chalders of Victual, vplifted and diſcharged by James Forſyth 
orie Nomine: But for the Defender's further Security, ordained the Pur: 
er to cſtabliſh. a Title in her Perſon as Executrix to the Grand- father, that 


ereby ſhe may diſcharge the Defender upon Payments 
1 P | : > EN" | J | 
W January x, 1700. ACT. 
= Suſpenſions, and Advocations, &c. 


Fru Lords of Council and Seſſion, for the better Diſpatch of Buſineſs; 
Wcnit, ſhall be admitted by the Lord Ordinary, through the keeping up of 


Ind the Suſpenſion or Advocation alſo produced the ſame Week; That in the 


bo 


A S— 


df the Party reponed againſt the ſaid. Proteſtations, every ſych Party ſhalkpay 
| the contrary Party, or to the Clerk for his Behoof, the Sum of Ten Shillings 
Perling: As alſo, where-ever a Decreet finding the Letters orderly Proceeded, 
u Act and Remit, ſhall be pronunced for not debating the Reaſons, of Suſ- 
Ppcnlion or Advocation, the like Sum of Ten Shillings Szerling, ſhall, be paid 
D each Suſpender or Raiſer of the Advocation, to the contrair Party, or to 


Þ Propone their Reaſons of Suſpenſion or Advocation, unleſs Application be 
| FRA to the Ordinary, and a Stop obtained in Writing, within fix free Days 
er the Date of the Ordinary's Decreet or Remit ; And diſcharge any Clerk 
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hall be liable for the Doub 


4 


| ; 


and 


io Nomine, it is not the Defender's Buſineſs to diſpute the Pupil's Right ts 


+ binn T, Air ebe 


and preventing of undue Delays, Do EnaQ, Statute, and Ordain, That 
al Time coming, where-ever a judicial Proteſtation, or Proteſtation and 


bulpenſions or Advocations, unleſs the Cauſe be again called by the Ordinary, 


Laſe ſoreſaid, before the Suſpenſion or Advocation be taken in by the Clerk, 


de Clerk for his Behoof, before they be reponed againſt the ſame, or allowed 


ite upon any Proceſs, until theſe Sums be paid, with Certificationihe | 
eltable for | le of theſe Sums. And alſo, The Lords Enact and 
Ur an, That where a Purſuer before any inferior Court advocates his Cauſe, 
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and does not inſiſt within fifteen Days alter admitting of the Advocation (g 


reckoning the Vacancy). and cauſes call the ſamen, and give it out with th 
Proceſs to the Defender's Procurators to ſee; That then and immediate 
thereafter, the Defender may call for the Ad vocation, and put UP a Proteſtz. 
tion at the Minute-book, whereupon the Purſuer ſhall be obliged to Produc 
his Advocation with the principal Proceſs, and an Out-giving thereon; Othe, 
wiuo.iſe the Proteſtation and Remit ſhall not be ſcored, but given out to be, 
OP trafted: And the Defender, when the Advocation is ſo produced, with tj, 
Proceſs and Oui-giving, ſhall be allowed before he return the Proceſs, to en 
rol the ſame in the Roll of Suſpenſions and Advocations upon hisown Advoryy 
pF Return. And for that Effect allows the Defender's Procurators to keep up jj, 
1 Proceſs fix Days allowed for ſeeing, and until the firſt Saturday in Sefſhon-tin, 
1 | thereafter, ſo as he may get the Proceſs enrolled-. And ſict/ike, The fi 
Lords Enact and Ordain the Clerks of the Bills, or their Deputes ( under th 
= Pernalty of five Pounds Sterling Mony Toties Quoties attour Performance) q 
—_  - give up all Proteſtation Mony, to be conſigned in their Hand, without ay 
- FPFeees to the Party concerned, upon Sight of the extracted Proteſtation or q; 
creet, finding the Letters orderly Proceeded, and Receipt of the Party i; 
Diſcharge, expreſſing the Subſtance and Date of the Warrant, without J 
ceſſity to leave the Lords Warrant: And that this Act be effectual not ai 
for uplifting ſuch Proteſtation Mony as ſhall be Conſigned in time comin, 
but alſo, for uplifting all ſuch as already lyes conſigned in the Bill Chamhe, 
And further, That Defenders in Improbations may have Opportunity to mk 
Productions after Extracing the Act for the ſecond Term, and before grain 
Certification thereon, The Lords Ordaia all Acts for the ſecond Term tobe 
once called Judicially among other Acts, only to the Effect the Purſuers Py. 
,curators may intimate to the Defenders Procurators to Satisfy the Deſire they, 
of, betwixt and a certain Day to be appointed by the Ordinary, not exceed 
ing Ten Days; And Ordain the Clerks to write the ſaid Intimation upon the 
Margin of the Act, which is to be ſubſcribed by the Lord Ordinary, And 
= ' _ .likeways Enact and Appoint, That in all Improbations, where a ſecond Pro- RN 
* duction is once made, and the Dues for a ſecond Calling paid in with thefecod 
_ Production, and great Aviſandum therewith, and Certification contr js 
- pProdacta, all Productions that be thereafter made before extracting the Decreet 
of Certification ſhall be received by the Clerks,and inſert in the ſaid Decreet of 
Certification, without the Neceſſity of any new Calling, to make Avjindum 
therewith, or to obtain a new Decreet of Certification contra non produtit; 
And ordain thir Preſents to be inſert in the Books of Sederunt, and to be Pub 
liſhed and Printed, that it may come to the Knowledge of the Liedges, al 
1 ;D . ᷣ 9h en DEI BA on 
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= January 4, 1709 James Hardy Merchant in Kelſo, againſt Helen Alla 
4 Walter Chiſholm hey preſent Husband for his Intereſt. 


Ames Hardy having charged Helen Allen and her Husband, for Payment d 
9 Thirty Pound Scots, contained in a Decreet obtained at his Inſtance again 
bjer before the Sheriff of Berwick; they ſuſpended upon this Reaſon, That tho 
= IS the faid Decreet bears that Helen Allan was perfonally apprehended, anda Fre 
eurator marked compearing for her, and producing the Copy of the Surmmol 

Siven her as a Mandate: Yet the faid Procurator did fo far overact his Pa 
2s that the Purſuer having offered to prove a Promiſe of Payment by the H 
, fenders Oath, he officioully deferred the fame to the Purfoer's Oath, wi 
= thereupon deponed and got Decreet for what he pleaſed; Which is a palpab{ 
= \ 'Nullity in the Decreet charged on. For *tis the conſtant Cuſtom in oy 
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ſurts, for a Deſender's Procurator to get firſt a ew Mandate to defend, 
1 whete any Thing is to be deferred to the Purſuer's Oath, he muſt have a 
"ial Procuratory for that Effect: It being of dangerous Conſequence to 
ia the Copy of a Summons as ayſuffticient Mandate to authorize any who 
= pleaſed to call themſelves Procurators before an inferior Court, to con- 
e a Perſon arbitrarily. Seing Copies of Summonſes may be loſt, or may 
in the Hands of the Purſuers or their Doers, being left at the Dwelling- 
Je with Servants, Ge. And perhaps might be procured from the Office 
executed the ſame, if they were to have ſuch an Effect, 
ne Lords turned the Decreet into a Libel; Becauſe the Suſpender's Pro- 
tor had deferred the Promiſe of Payment to the Charger's Oath, without 
cecial Mandate for that Effect. . 8 


„ 


5 P 2 
5 — 2 * -\ 

r I 9 3 2 8 

PTY, OR — 2 * - 

2 . * c IST Nh — — 
Jo 5 Tz 5 
y 72 — 
K — A . = 
— — * 8 — 
D re * — — — = 
2 r. =_ - 


— n 
. 
—— ̃ —— ⁵˙— NR 
— * 


: * 
2 
˖ 1 « 1 
J — 5 r - 
Ne — in ns — 
Rx — — 2" hy — — 
— 3 2 
— — 2 
r 2 — or 
F — . » — 


* 
88 
9 
* "A 
* 
Po „ * 8 
— * — — ** 
8 — — . 
— — - 3 
<= 264 7 ee 
XY - — 7 
py — 
7 . 
— 2 2 — —— 
* * D _ or wo it 


— — 
* 
— 7 — 


odem Die: Andrew Ker Merchant in Edinburgh, againſt Katharine 
= Primroſe Relict of Mr. David Heriot Advocate. Rs > 
Va Competition betwixt Andrew Rer and Mrs. Heriot, for the Mails and 
W Dutics of ſome Acres of Land in Corſtorphine: The Lords ſuſtained an 
oddcation at her Inſtance, upon her Son's Renunciation and a Decreet Cog- 
Joni Cauſa, obtained before an inferior Judge, within whoſe Juriſdiction 
Wc Acres lay. Albeit it was alledged for Mr. Rer, That as no inferior Judge 
W diſcus the Competition of heretable Rights, far leſs are they competent to 
Wudge them from the Debtor to the Creditor. And Adjudications upon Re- 
Wociations to enter Heir, were, long after Appriſings were warranted by 
ate, introduced by the Lords of Seſſion e nobili Officio, for ſupplying 
the cer our Law, which argues that they cannot be pronounced by in- 


d 


1 1 8 8 * ” 
1 * , FEST. 2 * 
, ? ok, * 
* 4 5 bs +4 


rodem Die. John Irving of Drumcoltran, againſt John and Robert Cor? 

,,, d 
V the Proceſs at the Inſtance of John Irving againſt John and Robert Cor. 

bets and Partners, for Repayment of certain Debts he had borrowed by 

Weir Warrant, for the Uſe of the Company, while he was concerned in the 
moe tg T7, ER ET OUT ENTS 
The Purſuer being both their Factor and Caſh- 


Alledged for the Defenders. The Purſu 

teper;»he' is obliged to Compt and Reckon before he could ſeek any Relief 5 
ing ue reddit as Rationes he was preſumed to have ſufficient Effects of theirs 

b his Hands, to anſwer all his Disburſements. x 10, 2.” 


| Anſnered for the Purſuer. It were unaccountable Hardſhip to leave the Pur 
ber to immediate Diſtreſs for Money borrowed by him ex Mandato of the De- 
tnders, for-their,Uſe, without Relief till the Iſſue of a Compt and Reckoning, 


wichmay depend ſome Years : And if Mandates of this Kind did not import 
enouncing of any Compenſation or Retention, upon the account ofa Society - 

lebt till Accompts-be ſtated and cleared, and a liquid Ballance in the Manda- 
ar's Hand ; N 0:Manager would ever ingage his private Credit for the Com- 

| d S ent ed $i - 12 e eG a AC 1 

© The Lords repelled the Defence, and decerned againſt the Defenders for 

e uns commiſſioned by them to be borrowed by the Purſuer; He always 

dine Caution to pay what ſhould be found due to them in the Event of the 
F oO EE od Co RN ff.” 
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we” IVE wag . 5 eb. q A i l | g 6M ; N. f be. 3 5 | , 
January 5, 1709. Lady Greenock, againſt Sir John Schaw of Greenog, 


FE Lords ordered a Proceſs at the Lady's Inſtance againſt her Son 
; John Scham to be inrolled, albeit he was abſent at London as a Men 
5 of Parliament, and claim'd his Privilege. Becauſe, the Privilege that Meme 
N of Parliament cannot during the ſitting thereof be ſued at Law, hinders 

to expede the Preliminaries or Preparatories of Proceſs which paſs of Court 
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. ſanuary 13, 1709. The Laird and Lady Airth, and Sir George Hani 
e their Aſigny, againſt Hamilton of Grange and hi Tutor. 


IN heretable Bond in Anno 1672 for 22000 Merks being granteqy 
Douglaſs and Hunter, by Jean Brace Lady Airth, and John Hamil 
Grange her Husband for his Intereſt conjunctly and ſeverally, with a Proy 
of Seaſin in the Lands of Airth allennerly ; and in Anno 1674, the Crediy 
having advanced to Grange 7000 Merks more: He, with Conſent of the l 
Airih his Spouſe, granted them a Security upon the Coal of Grange fy 
whole 29000 Merks, by Contract narrating the ſame to have been ada 

to Grange and the Lady for Payment of their Debts, upholding and advauy Wl 

* | their Coal and Salt-works; and Hunter and Douglaſs, by their Backbuyj al 
,* the ſame Date with the Contract, were obliged to diſcompt and apply da 
-. Intromifſions with the Coal and Salt in Payment of the 29000 Merks, ady 
| grant Diſcharges thereof accordingly to Grange and his Lady. After Guy! 
Deceaſe, the Lady Airth diſponed her Eſtate to Richard Elphinſton of (ill. 

hall her ſecond Husband, who upon Payment procured an Afignation u i 

| heretable Bond of 22000 Merks. The preſent Laird and Lady Aizrth, ud 

Al riving Right from the ſaid Richard Elphinſton, purſued Hamilton of Gn 
Zs repreſenting the ſaid John Hamilton the firſt Husband, for Payment (the 
2200 Merks and Annualrents thereof from 16%. f 
Anſwered for the Defender, The 22000 Merks being 
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: ſpecially bono 
© ,- upon the Lady Airth's Accompt, and the heretable Bond granted upon he 
| "-  _Landsallennerly; He cannot be obliged to pay except upon his being aſſigned 
1 to the Infeftment of Annualrent wherein old Grange was Cautioner; that he 
2, might operate his Relief out of the Eſtate principally bound. 2. Theffcretor 
- dof the Eſtate principally affected with the faid Debt, having paid thc ſame, 
| it became extinct by Confuſion, and the Cautioner, or he who was acceſlorl 
bound in the perſonal Obligement for the Creditors Security, was free 
Rephed for the Parſuer. This Debt muſt be underſtood contraſted bf 
Grange for his own Behoof, and the Lady's Obligement, but the Fffect 0 
bis Influence: Seing they are both jointly bound * Bond, and grant Receit 
book the Mony; and the Clauſe granting Receipt of the Mony, with the Clauß 
= . © - of Requiſition, and Obligemeat to repay, are null quoad the Wife, as our LAW 
FF  , annuls all perſonal Qbligements for Sums of Mony granted by Wies, wh 
aan only burden their Heretage, December 15, 1665, Elles contra Reitt 
2. Elo the Mony had been borrowed for the Wife's Behoof, ſhe being % 
1 Car 4 Mariti, it qught to be inſtructed that the fame was fo applied. 3. he 
Contract 1674 bears, That the 29000 Merks was applied for their joint UE 

and not for her's allennerly. 4. The Creditors Intromiſſions with the Coe 

ae Wh is by 8 to be applied in Payment of 5 bi 

*® miſcuouſiy, and the Creditors were 1pon Payment to Diſcharge hin 
6·5„5ñLf PPV. 
= © Daphyed for the Defender. The Wiſe was prima both in Obligatione & ! 
poſitions: The Husband conſenting only for his Intereſt, His being ob" 
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cl with her was but cautionary, and acceſſory for the Creditors farther 
curity. we - . 3 s Shs & 7 . i 0 b & 
as Behoof : Becauſe, tho? it were ſo, it was a Gift, Which cannot be 

E uated by any coming in the Wife s Place. Nor is a Husband liable 24 
or to His Wife, to anſwer for any heretable Right acquired from her, to 
but ber ſelf in Caſe the revoke. The Husband's granting a cumulative. 


7 


ek for his: And both may in ſome Senſe be underſtood for the common 
Hoof, in Reſpect of the ſeveral Intereſts of Lerce, Courteſie, c. . 
te Lords found, That the 22500 Merks Bond is principally and originally 
lady Airtb's Debt, and that the ſame do's affect the Eſtate of Airth, and 
neirs and Repreſentatives of the Lady, Granter of the ſaid Bond; and 
ce Defender is not liable to pay the ſame to the Purſuer as deriving Right 
n the Repreſentative of the Lady principally bound, by whoſe Payment it 


q ouli ſngulis ; viz. That the 22000 Merks was for her Behoof, and the 7009 


i F ame extinct C onfu ſione. 


5M e gs, "gl | : J%%ͤX We Ce: , a #143 Þ 19521 COMES Eon nt wt CO 
W:nuary 18, 1709. Mr. David Balvaird, againſt Watſon of Wallacecraigie? 
Ines Watſon, Heir to William Watſon Mariner in Dundee as Principal, and 
Thomas. Watſon Merchant there as Cautioner; having in Febraary 1697 
Wind a Bond of Corroboration of a Liferent Annuity of 200 Pound provided 
W Grifil Ramſay, in her Contract of Marriage with the ſaid William Watſon: 
vid Balvaird, the faid Griſil Ramſay's ſecond. Husband purſued Alex4 
Wer Watſon of Wallacecrargie, as Heir to the Cautioner, for a Near and a 
Ialf's Annuity preceeding Whitſunday 1707. Who pretended to be free of his 
ther's Cautionry by the 5 Act of the Parliament 16959, whereby Cautioners 

r Sums of Mony in Bonds or Contracts are free after 7 Years from the Date of 
8 Bond. „ OY 8 ERA 6 " | . i : £4 F ' bo? ; | 
| Aledped for the Purſuer. The faid Act concerns only Cautioners for liquid 
ums: Whereas the Defender's Father was Cautioner for a Fact or annual 
ſtation provided in Grifi! Ramſay's Contract ot Marriage, which was not 
lus, nor could be exacted the Time of the Ingagement : Seing a new Obligati- 
In for the annual Preſtation ariſeth yearly. And the laſt Clauſe in the Statute 
ecuring legal Diligence done within ſeven Years for what fell due in that Time, 
ear that theſe Debts only fall within the Verge of that Act, which were due, 
a for which Diligence could have been done within the ſeven Years, ', _. 
b Unſwered for the Defender. i. The Words of the Law are general concerning 
Principals and Cautioners: Et noſtrum non eſt diſtinguere. 2. The Reaſon of 
el, viz. To prevent the Ruin of Perſons and Families by the growing 


. purden of Cautionry, pleads more in Favours of a Cautioner in an Annuity, 
ay ether: Becauſe a Cautionry fora definite Sum is liquid and the Hazard 


| _- * 


Kown ; whereas an Annuity grows yearly, and may run out to an indefinite 
Winous Length. A Cautioner in a Bond being ſtreſsd or getting Aſſignation 
ay adudee once for all; and the Fear of expiring of the Legal will force 
Relief; yea the principal Debtor in a Bond may be charged upon the Oblige⸗ 
ent to free and skaithleſs keep, which imports that he ſhould pay for the 
Mutioner's Liberation: Whereas a Cautioner for an Annuity cannot adjudge 

ther s Liberation: Wane . N dase 
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once for all; nor is the Creditor obliged to accept of a Stock in Mony in Li. 
thereof. 3. It is not to the Purpoſe, that ſubſequent Annuities could not han 
been exacted the Time of the Ingagement ; for the ſeven Vears run from the 


% 


Date of the Writ, without Reſpect to the Term of Payment. 
Rephhed for the Purſuer, The Act 1695 was On intended to prevent th 
Hurt and Prejudice ariſing to Perſons and Families by Cautionry for by, 
| rowed Mony, which was a Burden of it ſelf, and became a growing Burde, 
as the Law terms it, by the running on of Annualrents unpaid. No Body yy 
prejudic'd by the expiring of the Cautionary Obligements for Sums of Moy, 
ſeing the Creditor might call for his whole Mony within the Septeunium: Jy 


| Cantioner 4d Factum præſtandum, as to pay a Sum annually, or a Caution 
in a Suſpenſion, Gt. cannot be brought under that correQory Law withy 
many Abſurdities. Again, the Cautioner in this Caſe was only obliged ch 
ditionally for ſo. many Years as the Liferentrix ſhould happen to live. Wig 
conditional Obligement, not being like a conditional Obligement for indiyigy 
Sums, falls not within the Compaſs of the Act 1695, but is determined h 
I. 108. J. de Verb. Signif, Debitor intelligitur is, 4 (uh invito exigi Pecuny 
poteſt. And ſeing he became Debtor only from the I im: the Annuity fell dy 

when he could be diſtreſs'd, Preſcription cannot run in this Caſe: &. 
Eo _ otherwiſe ſome Creditors would have ſeven Years to do Diligence againſthy 
I |  Debtor's Cautioners, others but one Year; yea, a Cautioner for a Lifeny 
E Proviſion could not ſtand bound longer than ſeven Years, which cannot þ; 
_ deſigned by the Law. 2. Albeit the ſeven Years in the Act are declarety 
run from the Date of the Writ, it muſt be underſtood with this Quality, ph, 


4 


the Cautioner was ſeven Years bound. 


The Lords found, That the AR of Parliament 1695 doth not extend to hi 
Caſe : And therefore repelled the Defence. For if the. ſaid Act were ng 
reſtricted to Bonds of borrowed Mony: No Perſon could be effectually Cay 
tioner in a Contract of Marriage, or in Clauſes of Warrandice or Requiſition, ' 
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 Hodem Die. Mr. Robert Datling Miniſter at Eues Kirk, againſt Mr. Td 
Hay Son #0 Mr. John Hay Parſon of Peebles © | 


N a Competition for rhe Reats of a 'Tcucment in Linlithgow belonging to 
the deceaſt Humphrey Welſh, betwixt Mr. Robert Darling who had adudged 
the ſame from the Heretor's apparent Heir, and Mr. Joh» Hay who ſtood 
| Infeft upon an heretable Bond granted to him by Mr. Welſh on Death-bed 
cCorroborating a former perſonal Bond granted in Liege pouſtie; Mr. Darlid 
having repeted a Reduction of the ſaid heretable Bond ex, Capite Lei: Th 
Lords repelled the Reaſon of Reduction, in Reſpect of the antecedent oneras 
Cauſe. Albeit it was alledged for Mr. Darling, That the anterior perſon 
Bond was no Obligation upon the Debtor to grant an heretable Bond of Cots 
loboration, whereby the Heir was cut off from getting Relief of chat Debt 


a 5 of the Executry: And Perſons on Deathrbed could not prejudice thei 


* 
: , il. 
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Eodem Die. James Donaldſon Merchant in Edinburgh; apainſt Archibald 
Cockburn Merchant and late Baillie therm. 


INa Competition betwixt Baillie Cockburn and Mr. Donalaſon, Creditors of 

Patric Haliburton Merchant in Edinburgh: The Lords refuſed to ſuſtal 

- an. Arreſtment uſed. by Donaldſon in the Hands of Miſtreſs Helen Smyntou 
Spouſe to Captain Francis Charters, when her Husband Was out of the King 
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dom, to affect a Debt owing bythe Captain to Halibarton. | Albeit the Lady 
420 ample 2 and Commiſſion at the Time to uplift, receive, aſſign, 

a:ſcharge and diſpoſe of all Sums, Goods, Gear, and others whatſoever be- 
Wodging to her Husband, and if needful, to purſue. therefore. Becauſe, if a 
Wecrect.of Forthcoming: againſt a Factor, without calling his Conſtituent, 
ere ſuſtained; the Conſtituent's whole Eſtate might without his Knowledge 
e cyicted' out his Factor's Hands, and perhaps for Debts not truly due. 
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auary 10, and February x, 1709. Mr. William Halkerſtoun Rathillet; 
gauiſt John Melvil of Mordecarme. e . 


N the Declarator of Thirlage at the Inſtance of Rathillet againſt Mordecarnie; 
che Lords, November 24, 1708, having found the Defender's Lands thirled 
ce Purſuer's Mill: The Defender alledged, That the Thirlage cannot ex- 
ad to Farm Duty, Horſe Corn or Seed; nor to Grain that the Tenants can 
Ware to ſell over and above their Rent and Family Exigence. Becauſe, 1. This 
ocy 2 preſumprive Thirlage founded on the Sovereign's Privilege, and 
oſſechon preſumed retro: And quod contra Juris communis Regulas introductum 
„ ef extendendam, but, as all Privileges, is to be ſtrictly interpreted. 
ain, Thirlage conſtituted by Uſe or Cuſtom, muſt be regulated by Uſe or 
uſtom for then rantum preſcriptum,  quanium poſſeſſum, ſeing the Effect 
anot exceed it's Cauſe: And the Purſuer cannot prove that his Authors or 
cedeceſſors were ever in Poſſeſſion of Multures for the Defender's Farms, or 
Wh: ſpare Bolls fold by the Tenants, Nor can it be preſumed in Dubio, that 
Whither the Maſter would conſent to impoſe a dry Multure upon himſelf for his 
es, or upon his Tenants, or that Tenants would fubje&t themſelves to 
cha dry Multure, without expreſs. PaQtion : And dry Multure cannot be 
oided, if either the Maſter's Farm, or the Tenants ſpare Bolls be thirled; 
Wins both theſe muſt be fold in the Market to Merchants, who often live at a 
eit Diſtance, and neither will nor can bring them to the Thirl-mill. Beſides, 
Wic Defender can be liable to no other Thirlage than as it was conſtituted 
ben his Lands belonged to the King in Property, at which Time no Part of 
Whe Farms could be thirled : Seing Res ſus Veni Je vit. Again, The Pe- 
Hader and his Tenants can be in no worſe Caſe by this preſumed Thirlaze, 
ie e b . eee „ ae, 
Whan if they had been expreſly aſtricted to, grind their Corns at the 
Mill of Rathillet, which would only have extended to ſuch Corns as they had 
Dceafon to grind for the Uſe of their Families: Becauſe in Dubio, reſbonendam 
Io Reo & pro Libertate. So January 21, 1681, Grierſon contra Gordon, 
xpreſs Conſent or Pteſcription ſeem'd neceſſary to infer a Thirlage of Farms 
or Corns fold by the Heretor : And 146 11, 1621, Keith contra Tenants of 
eterhead, Tenants were only found liable for abſtracted Multures of Corns 
prinded' by them at other Mills than that to which they were aſtricted. 
. E ſeparatim, dato non conceſſo, that the Defender and his Tenants had 
deen fable to ſuch an Aſtriction as the Purſuer pretends to, it is preſcribed 
dun utendo, ſince it was never claim'd within the Memory of Man. And as 
they have preſcribed Immunity. from. performing Mill-ſervices, the natural 
Conſequences of Thirlage ; much rather may they preſcribe Immunity from 
th an 6dious Servitude as dry Multure. © I 


* 


|, Rohed for the Parſuer, 1. Thirlage ſimply conſtituted being a Servitude 
Won the Fruits of the Ground that are grindable, either into Malt or Meal, 

| Wiereby they” are faid to thole Fire and Water, it muſt affect the whole 

ru or growing Corns, except ſuch as are appropriated to other Uſes 
han fer Malt or Meal; as Seed and Horſe-corn. For now Multurs is not 
vated imply pro Molitura, but Thirlage is a beneficial Servitude upon an- 
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other's Property, which ſometimes is ſold dear enough, My Lord Stair 
down for a Rule, That Thirlage ſimply expreſt, without Mention of n. 
Grana creſcentia, extends to all. Corns growing upon the Ground abſtrag 
to other Mills or ſold: And ſo it was decided, June 26, 163 5, Laird g 
only a preſumptive Thirlage: For where ever à Thirlage is once fayy 
it hath all the Conſequences naturally ariſing from it ; And therefore f 
hath this as well as any other indefinite Aſtriction. Again, If the Purſue, 
'Thirlage were reſtricted to what ſhall actually be grinded within the Thi 
It would: be of no Value, and could be eaſily evacuated! by felling 4, 


% 
£ * 
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rowth of the Ground, and buying Meal and Malt. The Purſuer dothyy 

here ſeek dry Multure ; For by that we underſtand a certain Quantity g 

Multure, preciſely. payable, without Reſpect to the Quantity of the Groyy 

of the Ground: Whereas the Purſuer claims no ſpecial Quantity of Mult 

but only that the growing Corns which are deſtined to thole Fire and yy 

on ter, ſhould. pay the ordinary Multure conform to the Deciſion, Januar) 1 
41686662, Nicolſon contra Feuars of Tullicultry. Beſides, there is the fm 
KReaſon for the Aſtriction of the Farm in this Caſe, as if it were payabez 
Meal: And Farm-meal would he certainly aſtricted. And tho yy, 
- the King remained Proprietar of the Lands, the Farm payable by y, 

_ "Tenants was not aſtricted, or rather the Aſtriction thereof could jy 
take Place, becauſe it was payable to him who had the Right of Ag, 
on: Yet how ſoon the Defender's Lands were feued out, the Thirlage ty 
Effect as to the Farm-duty | ayable by the Tenants to the Feuar, why Was 

not Heretor of the Mill. For where a Baron thirles his Lands to hisgyq 
Mill, the Farm ſo long as in the Tenants Hands is thirled, tho by the wg, 
dental Circumſtance. of being paid to the Maſter (who cannot exad Thif 
from himſelf) it become, free: And therefore if a Mony-rent be paid i 
Lieu of Farm, the whole grindable Corns in the Tenants Hands rai 
aſtricted. 2. The Servitude it ſelf being found conſtitute, and preſervelinm 
Preſcription, the natural Conſequences of it are likeways preſerved ; Except 
-as to Bygories preceeding Fourty Years, as it is in annual Preſtations. Ther 
E. | is a great Difference betwixt Mill-ſervices, and the aſtricted Multure: for 
- - © _ ſuppoſe.the. former. are generally Conſequences of Thirlage. they are local 
= "and being of a different Kind from Multure, could not be preſerydd by 
Peoſſeſſion of the Multure ; tho Poſſeſſion of the Multures of a Part, preſerves 

- _ and keeps up all Multures arifing from the Nature of the Right, As to 

the Cafe betwixt Reith and the Tenants of Peterhead, it is. ſingular and 
contrary to ſubſequent . Deciſions. And yet it doth not meet the Caſe; 

For there the Tenants were not found liable for the Farm bought by then 

from their Maſter, and fold. to others; - Becauſe, the Maſter was liable fe 

>» ie ⁰⁰ʒ 
Daphhed for the Defender. The Deciſions founded on by the Purſuer are 
hot to the Purpoſe : For in the Laird of Waughtoan's Caſe, there was a 
5 I᷑hbirlage of an Heretor's whole Lands, and the znvea et illata conſtituted 
1) Writ, under which it is no Wonder that Farms or Corns fold were 
brought; And in that of the Feuars of Talliculitry, the Baron was infeft in 
- - - - *he Mill of the Barony, and proved Foory Years Poſſeſſion of Multures: 
There is not the fame Reaſon for Farm. victuals being liable to Thiflage, 
5 5 there is for Farm- meal. Becauſe, this is extended to Farm - meal, in Re- 
ppect the Tenants are undoubtedly thirled guoad all Corns growing upon 
the Ground, which they have Occaſion to grind: But as Tenants have no 
Occaſion to grind Farms payable in Victual; So. to put them under ſuch 4 
Neceſſity, Were to make them liable to dry Multure, which is abſurd. It's 
frivolous to object that the Thirlage would be of no Value; If the Maſe" 
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and the Tenants Spare-bolls were exeem'd: Seing the Thirlape is of 

ve fame Value. as at its firſt Conſtitution ; And nothing hath occurred ſince 

do make the ſame heavier upon the Defender. Seing Incommodum non ſolvit 2 
Agenten, Caſcs "muſt be decided according to the Principles of Law, 
ichout Reſpect to Inconveniencies that may attend the Deciſion : So Wo- 
ener 24, 1680, Sir Andrew Ramſay contra Town of Kzrkcaldy, It was 
Wound that a Thirlage guoad Invecta et Illata, could not hinder the Town 

0 furniſh their Families with bought Meal upon Pretence that the Thirlage 


A . 8 


JV 
be Lords found, That the Thirlage of the Defender's Lands to the Pur- 
er's Mill, was to be underſtood with the Exception, not only of Seed and 
Wiorſe-corn, { alſo of fo much of the Victual payable by the Tenants in 
ame of Farm, as is not conſumed in the Heretor's Family reſiding within 
e Thirl : But that the Aſtriction reacheth what of the Farms is ſo con- 
med. And found that any Excreſce-bolls more as may be a ſufficient 
laatenance for the Tenants and other Inhabitants upon the Ground, be- 
Wo fold by them, are free of Thirlage, but that they could not elude the 
Z ſirlage, by ſelling the Grana creſcentia, and buying Meal to maintain 
Wheir Families. And that foreign Corns bought in Place of any of the 
WE cowth of the Ground fold, mult pay Multure : Yet it was found that if 
e T<nants, by Reaſon of the Scantneſs of the Crop, not having Corns ſuf- 
Wcicnt for the Maintenance of their Families, be obliged to buy for that Uſe, 5 
Ne bought Corus are free of Aſtriction. e 
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January 20, 1709. The Creditors of Langtoun Competing, 


W\Everal of Archibald Cockburn. of Langtoun's Creditors having procured 
WJ lofeftments of Annualrent upon his Eſtate, all the reſt did thereaftes  _ 
Judge within Year and Day of one another: Some of which Adjudgers 
Wd uſed Inhibition againſt the common Debtor before his granting the In- 
ments of Angualrent, and ſome had not Inhibited, but their Debts were 
WontraQed before the others Inhibitions. In the Ranking of theſe Creditors} 
Wt was alledged for the Inhibiting Adjudgers : That they by their Inhibitions 
Weing in a Cale to reduce, and clear the Eftate of the poſterior Annualrents, 
Wold by. Virtue of their Adjudications come in Place of the excluded An- 
Wualregters, and draw full Payment of the Sum for which they did inhibit ; 
withſtanding that in a Competition with the ſimple Adjudgers, they 
tould got obtain full Payment, had there been no poſterior Annualrenter, but 
Blick imple Adjudgers would have come, 7 por Poſſs.; V. C. fuppoſing 
fie common Demor s Elate to be 12000 Merks, affected by Adjudications 
þt the Inſtance of three Creditors for 5000 Merks each, after the granting 
an lnfeftment of Annualrent effeiring to 6000 in Favours of another Creditor, 
pre of which Adjudgers had inhibited the common Debtor before the Date 
wy the lateftment. of Annualrent ; The Rule of Diviſion is, The Annualrenter 
rſt draws bis 6000 Merks, but then the Inhibiter removes the Annualenter, 
and ayes his whole 5000 Merks, and ſo has 1000 Merks more as his third 
[Fart of the 12000 Merks; Thereafter the Annualrenter recurs upon the 
imple Adjudgers and draws his 6000 Merks, leaving them only 1000 Merks 
unt them. Por tho' Inhibition is no poſitive, it is not ſimply a prohi- 
Pry Diligence, but alſo it is preparatory, and operates fully in Behalf of ß 
ber for Security. of his Debt, ar Nib# i ait; And he gat fb? vg 
leit dy uſing Inhibition, ſhould reap the ſole Benefit of it. So that the Inhi- 
biters may juſtly alledge againſt the Co-adjudgers Vinco Vincentem, viz. The 
Aunusltenters, Eno multo magis vinio te the ſimple Adjudger, excluded by 55 
5 8 5 45 e 3 3 XL t 0 
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another; And tho? the Inhibition cuts off the Aunualrents in ſo 
judice the Inhibiter, theſe are god 


Adjudger hath nothing common with the Inibiter, but What remains of the 
Etſtate after Deduction of the preferable. Annualrent, Which is as real a Dim. 
by verſion ;, Yea, he would even remove an Annualrent exhauſting the whole Eſtag 
Annualrenters were brought in pari Paſſa, with the inhibiting Adjudgers who 
removed theſe Anffualrenters, in the Caſe of ſimple Adjudications to the Value 
Inahibitions, would have quite excluded,” would reap by the Inhibiters Dl. 
gence equal Benefit as themſelves, which is abſurd. But on the contrary, y 
. clear-that the ſimple Adjudgers can have no Benefit by the Tahibitions; In 
Infeſtment of Annualrent were granted after one of four or five Adjudpers}y 
exhauſted the Eſtate with the Burden of the Annualrent, the Inhibite 
fent may carry the whole Value of it without any Regard or Relief to theji, 

be ſatisfied by Payment. 
Anſwered for the Annualrenters, and 


judger can receive Advantage, more t 


the poſterior Creditors accrew to him, as come in their Place: But ſeing the 
ſimple Adjudgers Debts were contracted before the Inhibitions, and their Ad. 


from the Stile thereof, which diſcharges the granting Rights in Prejudice, Kc. 
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the Annualrenter without Recourſe : Seing the Brocard Vinco Vincenten tag 


always Effect except when it runs in a Circle of Creditors pplanting one 

In 10 far as they pre. 
Rights againſt the ſimple Adjudger. f. 
fecting unamguamqus Glebam of the Remainder of the Eſtate, - Seing the my, 


nution thereof, as if it were a partial Right of Property ot Wadſet: Wher,, 
an inhibiting Adjudger is bound to acknowledge neither Annualrent nor R. 


tho? the ſimple Adjudger in ſuch a Caſe would get nothing, as having nothin, 
to affect by his Adjudication. Again, If the imple Adjudgers cut off by he 


of the Eſtate, theſe whom the Annualrenters, had it not been for the other 


inhibited, before the reſt adjudged, when theſe Adjudgers have divided md 


| | * 1ter m] 
come after the Year and Day and adjudge; and then by reducing the Annu. 


or Adjuders. Beſides, Inhibition is a legal Diligence ſecuring the Inbibler 
againſt all poſterior voluntary Deeds of the inhibited Debtor, till the Inhibiin 


foe Adjadgers. No inhibiting Ad. 


| g re than he can have Loſs by the col 
tracting of Debts after the Inhibition; Nor doth the Security or Diligence af 


judications by the Act of Parliament 1661 come in pari Paſſu with thoſe kd h 
the Tohibiters, the latter hath no further Benefit by the Inhibitions, than to 


dra their Shares of that Proportion of the common Burden of the Annualrents, 


that otherwiſe would affect them, as if theſe Annualrents were not in being 


V. G. An Eſtate worth Six thouſand Pounds being to be divided betwixttwo 
Adjudgers, whereof each is Creditor in Four thouſand Pound, and an Annual. 
rent correſponding to the like Sum anterior to the Adjudicarions, but poſterior 
to an Inhibition uſed by one of the Adjudgers'; The Annualrenter gets Two 
thouſand Pound, the ſimple Adjudger One thouſand Pound, and the inhibr 
ting Adjudger Three thouſand Pound. Becauſe, the Four thouſand Pound d 


Annualrent left but Two thouſand Pound of the Eſtate free to both the AF 


| Judgers, One thouſand Pound to each, whereby the Inhibiter wanted Two 
_ thouſand Pound of what he ſhould have got, had there been no Annualrenter 
in Competition, which therefore is made up to him out of the Annualrenter's 


Share. This was made the Rule of Ranking Anno 1692; hath been ever 


_ +  Jince obſerved, except in the ſingle Caſe of the Creditors of Dance, which re: 
| * folved ina Conſent; and was confirmed in Foro contradictorio, Anno 1598, in 
the Caſe of Carrin competing with the Creditors of NVicolſon: So that being 


eſtabliſhed by Authority Rerum perpetuo ſimiliter juditatarum for a Matter of 
Eighteen Years (except in a ſingular Inſtance) it is turned into a cuſtomatſ 
Law, L. 34. L. 38. F. depegibus, L. 1. C. Qu fit longs Conſuetudo; And 


there are ſufficient Reaſons for obſerving this Standard in the Ranking of Cred! 


tors. That Inhibition doth not communicate the Right inhibite is Clear 


And] 


F 


k a 2 . A. 
N 2 0 1 p 

: F 4 : a * 

v : * 


CRIES 


= * 


rn — 


' : "Sow *, : # 
— ONS: at "EY" : We N 
0 «Yd by - \ N 2 . 
een n W 
. MIR 4 FF: 2 
. #-- 8 4. 1 - . b * 1 * S + * TR | 
v | : % *. 7 
* « 8 * 7 . 
* . 7 a 


0 TY 
nnn. ES bn. 
| * 
eee e 
þ * 4 L 5 
*. $? : 
5 * 
9 TN. . my 
J AE * 
— 6 5 D » 
: 7 o 
1 «x : 
* 8 


i the Style of Reduction thereon, which reduces in ſo far as prejudicial, 8c, 


hat an Inhibirion cannot be imagined to convey any Thing, unleſs we could 
.ncy Contradictions, \ That a Prohibition is a Conſtitution, or a Reduction, a 
tation: Yea, a Communication of Right betwixt Co- adjudgers needed a 
articular Statute in the Year 1661. 10 How. can Adiudgers on Debts prior to 
he Inhibitions, be prejudiced by the Inhibiter's taking up the Annualrenter's 
Pace, and throwing them back upon the ſimple Adjudgers? 2. Had the An- 
Jalrenter renounced his Annualrent before the Competition, muſt not the In- 
iter be content to take his e al Share with the Adjudgers ? Or, might not 
Ne Annualrenters ly by till the Adjudgers are ranked, and get their Shares in 
and or Money; and then require their Money from the ſimple Adjudgers? 
Which the inhibiting Adjudger, who derives no Right from them, . cannot 
Winder. 3. It is Petirio Principii that the Co-adjudgers upon Debts before 
b he Inhibition affect only the free Subject, dedueing the Annualrents: For they 
ud ge che Property with the Burden of theſe Annualrents, as Servitudes there - 
= The ſame Rule holds, tho' the Eſtate were wholly. exhauſted with An- 
anlrents, ſo as the ſimple. Adjudgers would in Effect get nothing: For ſtill the 
hibiting Adjudger will draw no more from one of theſe Annualrenters inhi- 
ted, than he would have if no ſuch Annualrent exiſted. Again, it's the ſame 
ling, tho', in Lieu of an Annualrent, the inhibited Debtor had diſponed a 


irt of his Property : For even in that Caſe, the Inhibiter can adjudge that 


Wropecty only in Quantum he could draw. thereof from the Co-adjudgers, if 
ere had been no ſuch Diſpoſition prior to their Adjudications. . 4. Poſito ab- 
„, That the inhibiting Adjudger came fully in P:ace of the poſterior An- 
Julrenter, and that the Right of Annualrent accrewed to the Inhibiter : The 
uualrenter, after the Inhibiter has drawn his Proportion, cannot ſeek the ſame 
er again or its Price out of the Eſtate, in Prejudice of the ſimple Adjudgers; 
eanſe that were twice Payment of the ſame Debt. 5. Not a Farthing of 
bat the Annualrenter loſes in a Competition with the prior inhibiting Ad- 
Nager, can come off the ſimple Adjudgers: Becauſe no Perſon who incurrs 


arandice againſt ſuch as were innocent thereof. Seing Calpe cuique ſus nun 
ri nocet; Non debet uni per alium iniqua Conditio inferri: And ita eſt, That the 
Naavualrenter ſuffers only by his own Fault, in taking a Right of Annualrent 
fer the Inhibition. 6. The Eſtate is to be conſidered as at the Time of the 
Ranking, when Creditors prior to the Inhibition have adjudged, and thereby 
red away ſo much of the Property from the Inhibiter and not as it was at 


prejudiced. by the Annualrenter, but his Prejudice ariſeth aliunde, from the 
Concourſe of Co-adjudgers. And if the Inhibiter were allowed more Bene- 


Ft by the Annualrent than to ſalve his own Proportion of the Property, with 


a 


Reſpet to the concurring Adjudgers; the Inhibition would not in the leaſt 
Prejudice the Annualrent which contraveened it, but only the innocent ſimple | 
Adjudgers who did nothing contrary to it, upon whom the Annualrenter ſhifts 
lorward, to repair what he wants by the Inhibiter; and 4i facit per alium, 
fai per ſe. An Inhibition hath not in all Caſes its full Effect till Payment, but 
only to annul poſterior Deeds, in fo far as Hurtful or Prejudicial thereto : Al- 
beit an Arreſtment bear, Ay till Payment be made, or Caution found. for that Ef- 
ſet. The Brocard, Viuco Vincentem, &c. holds only in a Subordination and 
Nceeffion of Rights depending upon one another, and not where every one's 
Mt is independent, and contrived by Choice for his own Security. The 
Raſo why the Annualrenters refuſed ro go into the Scheme propoſed by the 
inhibiting Adjudgers, altho' apparently more beneficial to them, was, becauſe, 
e were as many inhibiting Adjudgers prior to the Annualrents, as would 


hauſtthe whole Eſtate; And the Annualrenters having once chaſed the ſimple 
P ” © q _ - -  - Adjuagers 
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ion through his own Fault-or Deed, has any Recourſe even upon real 


Whe executing of the Inhibition. Becauſe the Inhibiter is no further eventually 
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X djudgers: out of the Field, the Inhibiters would take all from the Annyy 


renters 3 Therefore the Annualrenters chuſed rather to join with the ling} 
Adjudgers, from whom they would draw a Share, without being o NOXigy 
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co a Back-ſtroke' from the Inhibiters, than by concurring with them in Prof 
IF | pet of more, to ſerve but, as the Cat's Foot in the Fable; to pull out the Che. 

= nut for another. 11 Fin F/ TA 
755 Replyed for the inhibiting Adjudgers: All intended by the Act of Parliamey 
1661, was to ſupply the Diſtance or Ignorance of Creditors, by making il 


4 Appriſers within Year and Day to come in alike, as if they had been in q 
Appriſing, without any Innovation as to Inhibiters or Annvualrenters: þ 

Appriſers before that Statute might have come in pari Paſſu, had they cit, 

* Appriſed /imul et ſemel, or concurred to Appriſe by a common Truſtee, 4 


- the whole Adjudgers being in Effect only joint Proprietars of that Part of yy 
Eſtate that is unexhauſted by the Annualrents, the Inhibiters removing th 
"a Annualrenters, have the ſole Benefit of their Diligences, and the Annualren Wi 
sare preferable for the Remainder, in ſo far as not carried away by the Ini, 
38 ters: For the Inhibiter reduceth the Annualtent quozd the Annualrenter , 
Order to affect it by his Adjudication 3 And the ſubſequent Adjudgers atem 
wronged by the Inhibitions, but by the Annvualrents that are preferabl; 


them. 2. It's ridiculous to move a Queſtion about an Annualrent ex ting 

ed: For who can doubt but the Annualrent being extinguiſhed, the Inu WA 

ing Adjudger muſt come in conteritedly with the ſimple Adjudgers, wheny WA 
hath no Prize upon an extin& Annualrerit, nor can by his Inhibition ow WM 

© Repetition of what is paid; ſeing Debiti ſoluti nulla Condidio 
"The Lords found, That in the preſent Competition the inhibiting Adam WA 
can only draw ſuch a Share, as would have belonged to them, if ther tw A 


been no Annualrent gtanted poſterior to their Inhibitions: And that they 
= not have Right to the Remainder of the whole Sums in their Inhibitions, bein 
the Annualrenters can draw any Share in the ſaid Competition, 
For explicating this Difficulty in the Ranking of Creditors, a third Schene 
was offered to the Lords, ſuppoſing an Eſtate of 1 2000 Merks, to be diidel 
amongſt three Perſons Creditors, in 5000 Merks each, vis. an inhibiting A. 

| Judger, an Annualrenter prior to his Adjudication, and poſterior to the [hi 
bition, and a Co-adjudger within Year and Oay of the Inhibiter's Adjuliati- 
on for a Debt anterior to the ſame : The Inhibiter's 5000 Merks muſt fi be 
laid afide, becauſe Law prefers him to the Annualrentet 5 Then the nwl- 
renter draws his 5000 Merks, and thereafter the Co-adjudger draws his Shate 

' but of the Remainder, and what fell to the Inhibiter ; So that the 7ocoMerks 
muſt divide equally betwixt the Inhibiter and Co-adjudger, Nor can the li- 
hibiter grudge this, or come back upon the Annualrenter ; Becauſe, here the 
 Annualrent-right did him no Prejudice ; His Prejudice ariſing only from the 
Act of Parliament bringing in the Co-adjudgers pari Paſſu, which is Res int 
EK -  olios. ' This Scheme was learnedly and ingeniouſly illuſtrated by Inſtances 
3 out of the Roman Law, and a Deciſion of the Court of Frizeland, But be- 
=  - Cavſe the Lords did: not conſider it Adviſing, I ſhall no further inſiſt in it, to 
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8 perplex a Matter, that is already but too much embarraſs d. 1 
Eodem Die, Do&or Alexander Pennicook of Romanno, contra Anna Campell 
and Captain David Scot ber Husband; and Anna Edgar and Robert Sur 
. toun'Chirurgian, ber Hutba nasa. Fre 


- 


= ws © an Action againſt Anna Campbell, and Anna Edgar, and their Husbands 
I at tht Inſtance of Doctor Pennicook, for reducing a Teſtament made by on 
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7 t Pennicook his Brother, in Favours of the Defenders, upon this 
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graph is 3 ſurer Teſt of the Verity of a Writ, than all the ſtatutory Solem- 
WE ics in other Writs put together. Yea, in a late Caſe betwixt Door Pit- 


ort Teſtament. J dr Bo ne Ne ny 
ephed for the Purſuer. For preventing Falſhood, Date and Place ate 
eeſlary Solemnities in all Writs in general, by Immemorial Cuſtom. Craig 
WP. 156, and Stair Lib. 4. Tit. 42. are of Opinion. That Date and Place are 
 Subfantialibus of a Writ. This is agrecable to the civil Law, Nov. 47. 
. I. Nov-.107. Cap. 1. L. 14. C. de contrab. et Commit, Stip. And Marnaciug 
I. 30. de lig. et Hypoth. finds it to be ſo, not only in his own Country, 
even among the old Grecians, Covarruvias Pra. Queſt. Cap. 20. N. 5. 
WE delinus de Fure noviſſimo, Cap. 11. N. 23. 2. Holograph Writs can plead 
Wo Privilege, they deſerving leſs Faith than others. The civil Law indeed 
boss them, but with much Caution and CircomſpeR&ion, L. 20. C. de Fide 
ument. And upon further Experience rejets them in all Cafes above 
Wo Pound Sterling Value, Nov. 73. F. oporter. * Our Law cuts them off by a2 
Whorter Preſcription than other Writs, and doth not allow them to prove their 
ite, nor the Granter: And what proveth leaſt, muſt be of leſs Faith. Take 
Wy Date and. Place from Writs, there is effectual Mean left to detect For- 
y, whereof there have been notable Artiſts in all Ages; as Priſcus Eme- 
Wn mentioned by Suidas, Baptiſta Ilico, cited by Maſcardus de Probationi- 
bus Concluſ. 330. N. 3. Concl. 720, N. 21. Not to mention the repeted In- 
ſtances of counterfeiting Exchequer Notes, Malt-tickets, Lottery-tickets, @*c. 
6, Holograph Teſtaments require more Caution than other Writs, being made 
Uſe of after the Deceaſe of the ſuppoſed Teſtator, who beſt could diſcover 
Ithe lmpoſture. The Teſtaments of ſuch as die Abroad, are therefore liable to 
the more Suſpicion : Upon which Account the Dutch Law requires ſuch to 
de written; and figned in a Book, kept Aboard of Ships for that Purpoſe. 
the Prattick betwixt the two Doctors doth not meet; For the Letter no 
Woubt had a Date, and the indorſed Direction was a Part of the Letter. 
The Indenture. betwixt Colonel and Brigadeer Cuningbaines, had a Date, and 
theForm of the Writ in ſome meaſure determined the Place: Beſides, being 
14 mutual Indenture, each Copy was a Check upon the other. 4. Tho Holo- 
Nraphs prove not their Date, to the Prejudice of any Perſon hurt by them, 
lhe Date ſupports the Verity of them againſt Reduction: For he that Url 
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Difficulty in improving thereof, is no ſufficient Ground to reject it: Obe 
wiſe no Faith ſhould be * to Bills of Exchange; But proving hologray 

9 vl | 1 en ä ; 0 
neceſſario exprimendus fit non reperio. And of ſo great Credit is Holog-m 
with us, that it is ſufficient to prove tlie Subſtantials of a Writ to be et 


pendence on either, if another Teſtament of a particular Date be not 2 
peting, As to the Alledgeance, That a Teſtament requires more Solemnih 
than ane Holograph Nite ir i not agreeable to our Conſttation, mi 
holograph Teſtiments are not only authorized by Cuſtom, but more genen! 
n for Jorrecy . Ines.” 
The Lords repelled the Reaſon of Reduction, and ſuſtained the Teſtany 
tho! wanting Date, Place, Writer's Name, and Witneſſes ; the Defenty 
proving it holograph: In reſpect there was not any more formal Teſtu 
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January 21, 1709. Fn 
Ik, contra Agnes Niſbet 


. 


Honltoun Brother 10 Sir John Houftoun 1; 


7 ady Kinkaid and ber Husband, 
TY Ames Houſtoun having charged Agnes Nisbet and her Huſband with Hei 
J ing, upon a Bond of 125 Pound granted by Agnes Nisber before het lh. 
rlage, . payable to David Fitzgerald, ſometimes Merchant in Glaſpon, aid 


aſſigned by him to the Charger: They ſuſpended, and raiſed Reduction cpo 
this Ground, That tho Pkg, HWP bear Mony refting owing by Agnes Nutt 
to Fitzgerald, yet truly the owed him no Mony, but granted the Bond to lim 
Intuitu Matrimonii, which was offered to be proved by his Oath ; And fie 
had Reaſon not to marry him, when ſhe diſcovered him to be an JriſbPupift, 
Auledged for the Charger The Cedent's Oath can't prejudice him an Afligny 
, c tp 
Asſwered for the Suſpender. The Charger can be in no better Caſe that 
his Cedent, in reſpe& before the Aſſignation the Bond was rendred litigiousdy 
an executed Summons of Reduction thereof. For a Citation makes 2 Thing 
litigious, being a challenging of one to a Trial at Law: As is clear from the 
civil Law, Nov. 112. Cap. 7. and Cap. 3. And by our Law, Citation inter- 
5 Preſcription, and makes a depending Plea, Arg, AF $4. Par. 7. 73. 
_ Rephed for the Charger, No Reſpeck to the executed Summons, ſeing it 
was never called nor libelled ; for by the civil Law Lic, whence 'tigioſu# 
comes, is never underſtood in a proper Senſe, till after Res in Judicium e 
deducta, L. 31. §. 1. F. de Novat. L. Un. C, de Lit. Con, 2. The Sum- 
mons of Reduction not having been called within a Year after elapſing of the 
laſt Diet of Compearance, it expired, and the Inſtance periſhed: For myLot 
| Stair Inſtit. Lib. a. Tit. 34. N. 4. allows Wakning after the Year only, wh 
the Proceſs has been called within the Lear; and Denunciation cannot pro- 


8 | 


" s » 


ceed upon a Charge of Horning after Year and Day. It was lately decided 
twixt the Lairds 77 Meg ginſb and Innernytie, That a Summons not called with. 
in a Lear of the Day of Compearance expired, ſo as it colild not be wiker. ; 
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N 
E l Ws e 192 erer a 
wn h Proceſs upon 4 Summons not called within Year and Day after 


Je Days of Compearance, and found that the Inſtance periſhed and could not 
bead. 3; The Lords will ſuſtain, a Summons for Interruption, upon 
r lately decided in the Caſe pf 
N for the & - ane 60 If Vitiam litigioſi were only conttacted after a 
ummöns is called, he who is Maſter of an unjuſt Bond, may, how ſoon he 
ads himſelf attack d by a Citation, aſſign the Bond, and fo diſappoint the 
obtor's juſt Objections againſt the Cedent. 2. The 9 Ad, Parl. 1669, ſup- 
eth that every Citation that would have made an Interruption way be 
, ¶ n ꝗ 
Then for de Charger. f. Incommodum nos ſolvit Argument uin: Beſides, 
would be a greater Iacommodum to Commerce, to make an A ſligny for an 
erous Cauſe ſoſe his Mony upon ſuch a Pretext. 2. The Ac 1669 muſt be 
derſtood i» Termini Juris habilibus, vi x. That the Cauſes to be ſo wakened 
ere alted in due Time : And the Stile of a Summons of Wakening is, 'That 
age Pould proceed where he teft off; but in ſimplici Poſtulatione, or Cita- 
c oo . 
WS The Lords found, That a Summons executed only, and lying over for Year 
ad Day without a CON, was not competent to found the Exception of 
: //17i0/7 againſt an Aﬀigny for an onerous VVV 
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em Die. Robert Farquharſon of Finzean, gainſt Sir Peter Frazer of 
Doors. = 29 77 | = 3 + | * | 4 r 1 I oh 5 | 


Wy 2ganſt Sir Peter F ru ger, the Defender having produced a Charter and 
F upon an Appriling, 4 no 1653; of the Lands in Controverſie, a Year 
or to the eldeſt Right produced by the Purſuer: The Purſuer crav'd Aviſan- 


0 cauſe, the Charter p 
which it proceede 


d were alſo produced: Seing the Charter is but a relative 


Aledged for the Defender. Tho' this Charter and Seaſin per ſe within the 
Wear of Preſcription, would not ſuffice to exclude the Purſuer, the ſame is a 
Wood Title of Preſcription in the Terms of the AQ of Parliament 1617, which 


Fourty . 


4 % p 


1 * 


obliged to debate upon excluding in the Terms of that Act: Seing in a Proceſs 
er Improbation, till the Production be fatisfied, there can be no Piſpute ex- 
St upon Dilatories againſt the Intereſt of the Purſuer, or his Title. Nor can 
His comteſtation be made in this Caſe, unleſs Poſſeſſion and Preſcription had 


Tm and Litis-conteſtation. „„ 2 14 
Lords granted Certification quod ra. 
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nee Reduction, Imrobation and Declarator at the Inſtance of Finzear, 


might be made with the Production, and Certification quoad ultra. 
producꝭd could not exclude his Title, unleſs the Apprifing 


Ioth not_diftioguiſh whether the Charter be an original or relative Writ : 
bud the Defender and his Authors have poſſeſſed thereby for che Space of 


| 1 for the Purſuer. He muſt have Certification contra non Produdta, 
palels the Defender could exclude his Title inſtanter by the Writs produced. 
bor Preſcription is not competent to be alledged in this State of the Proceſs, 
td ſupport the Defender's Right, which would lead the Purſuer into an Act of 
Lits-conteſtation, while he is only in an Act of Production, and can only be 


*1 alledged in Initio, which would have occaſioned a complex Act of Pro- 
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Eodem Die. 'My Lord Juſtice Clerk and his Lach, againſt John Hami 

4 8 8 SO g 4 0 8 RY by _ _"_ at - a 3 N | 4 WS 2 4 | 
Bangour. Le uo w gt Dito! DAS. ASISMINGA 15 27; 
. AY } $ og * 1 1 « 


IN the Proceſ at the Inſtance of the Lord Juſtice Clerk and his Lady, 010 


1 


John Hamilton of Bangour; the Purſuer inſiſted for Pa ment of 200 Pound 

Sterling as the Aliment of Sir William Hamilton's Family due to the Lady fron 

his Death, to the firſt Term thereafter, when her Liferent Proviſion did con. 

. A ber Pon. + 

Alleaged for the Defender, Whatever might be pretended. tor the Servay, 

left in Whitelaw's Family at his Deceaſe, no Aliment could be due tothe Id 

and her neceſſary Servants : Becauſe, ſhe had a ſeparate. Proviſion from 0 

Defunct, 2. The 5000 Pound Sterling Bond, whereof Dies caſit at his Dey), 

"which was a ſufficient Fund of Credit to Aliment her ſelf; and Aliment, 

poſeth a previous Neceſſity in the Perſon to be alimented in all Caſes, $, 

Heir cannot pretend to an Aliment from the Liferenter, if he have a ſepati 

Eſtate ; nor Children from their Parents, if they can by their Imploymeng, , 

otherways ſuſtain themſelves ; yea a Relict provid tg e Liferent of Lak 

will have no Aliment from the Heir to the Term of Payment of the Rent, 

30 Deciſ. obſerved by Gilmore : For Proviſio hominis tollit Proviſionem ly; 

And the Maxim, Nemo alitur de preterito, goes upon this Foundation in ly 

That none can claim Aliment who have of their own. 2. As the Lordshap 

found, 16 November in this ſame Cauſe that the 7000 Pound Sterling Boni 

imputable in Satisfaction of the Liferent Proviſion ; it muſt like ways be afcriy 

to extinguiſh the Aliment : Becauſe, Debitor non præſumitur donare, tilts 

Place "againſt Implicite, as well as expreſs Obligements ; and the Ainet 

coming only in Place of the Liferent Proviſion to the Term ſubſequent toth 

Husband's Death, is extinguiſhable in the ſame Manner. 

© Anſwered for the Purſuers, Aliment doth not in all Caſes preſuppoſe Net 

ſity in the Perſon to be alimented: For a Husband is bound ex Officio during 

the Marriage to Aliment his Wife, tho? ſhe hath a reſerved Pecaliun of her 

 owhi ſufficient for her Maintenance; an Heireſs has Right to Aliment til th 

4. next Term off her Husband's Heir, tho* ſhe hath a Fund of Credit; à Vit 

'% will have Right to an Aliment after the Death of her ſecond Hushand, al 

beit her Jointure by the'firſt would ſupply her Neceſſity in that Interval; aud 

the ſame Tie that is upon the Husband to maintain his Wife during the fand- 

ing of the Marriage, continues by our Cuſtom till the next Term, for til then 

the Family is not underſtood to be diſſolved. 2. The Lords preſumed tht 

Bond to have been granted in Place of the Proviſion in the Contra ; becauk 

Sir William Hamilton at the Date of the Bond knew himſelf to be under ſud 

a former Obligement : But he could not then have in his View an Obligemet 

Which did not exiſt, and was fo caſual as that it might have never exiſted i 
his ſurviving his Lady, or living till the Day before the Term. 

The Lords found an Aliment due, and modified 100 Pound Sterling to tit 

Lady for Maintenance of the Lord Mhitelam's Family from the 14 Becembet 
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J 2 26, 1709. re Sw 7 nton 4s Factor to the Execators of the 4 ce 
William Bonnar Cler of the Mint againſt the Repreſentati f ohn Tom 
* 1 | : > Wo: | Fe, | De O | 

Merchant in Dundee, — BOCOORN $2.91 proj ©: ca F 3 


N the Purſuit at the Inſtance of the Executors of William Bonner, againſt the 
1 Repreſentatives of John Tom, for Repetition of 20 Pound Sterling intr0- 
04 metted with by Mr. Tom, conform to his Receipt upon the following oy 
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| 
iam 2 2 ( at Length ) Pleaſe deliver to John Tom bearer hereof. Twenty 1 
Pen Sterling, fte by Receipt, and e ſhell be your Warrant, William Bonar, | * 
ich Order the Purſuers contended was preſumed to have been given 4 | = 
- Tom under Truſt to receive the Contents for the Behoof of Mr, Bonnar. 8 
W...uſc, albeit Value is preſumed to be given for Bills in the ordinary known © 
ile, that Preſymption 18 taken off by the extraordinary Tenor of this, Which, 
bears not, Pleaſe to Pays but only, Pleaſe tb deliver : And tho? Payment 
E cles Right in the Creditor who receives it, Delivery does not, but may be 
de for Cauſes obliging to compt, as Loan, &c. 2. The Drawer orders 
W. Correſpondent to take Mr. Tom's Receipt, which was needleſs for Boynar”s 
Wii Security, fince the fimple*getting up of the Bill, at Inffrumentum apud 
ieren, was, ſufficient. Inſtrudtion” of kayment by the Merchant Law : 
alia Receipt was needful to Dippie, he needed not an Order to look to his 9 
n Security. 3. It bears, Deliver to John Tom Bearer, and not to him or = 
order: And it's a common Rule, that an extraordinary Clauſe in a Writ 5 
er aligaid operari preter Jus commune, mn. 
W The Lords aſſoilzied the Defender: Becauſe, Value is preſumed to have 
en given b Tom, unleſs the contrary were proved; ſeing Pay and Deliver 
W- Words promiſcuouſly uſed in Bills and Bonds of borrowed Mony. And 
We: Deſign of taking a Receipt from Tom, was both to ſerve for an Inſtruction 
W Payment againſt him; and for a Rule of compting betwixt Dippie and 
1. We 8 W e EA 
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1 odem Die. a Charles Menzies Writer to the Signet, againſt Alexa nder G ordon 
We of Pitlurg: & . e anne 
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de Action at the Inſtance of Charles Menzies againſt Pitlurg, for Damage 
W and Expences ſuſtained by him in a former Proceſs of Reduction and De: 
Wrcator againſt the ſame Defender: The Lords refuſed to allow any ſuch 
Werences to the Purſuer; in Regard there was a Decreet in that former Proceſs 
WiraQed and no Expences therein decerned, which did terminate the Plea, 
beit it was alledged for the Purſuer, That his firſt Summons contained a 
Wonclufion of Damage and Expences againſt Pitlurg, and he might legally, 
Wi in that Concluſion whereon nothing was done, notwithſtanding of the 
Wecreer extracted upon other Points: As is daily obſerved in general and 
al Declarators, Actions againſt Principals and Cautioners, paſſing from 
Wo Loco & Texpore, &c. Becauſe, albeit different Concluſions for different 
eds may be inſiſted in after extracting Decreet in other Points; the Article 
f Damage and Expences is but a Conſequence of the Proceſs, which is un- 
lerſtood to be paſt from when not demanded and modified in the Decreeti = 


em Die. Andrew Brown of Braid and his Curators, againſt John Brodie 
WW nn "ot 55 n 


IN the Action at the Inſtance of Braid and his Curators againſt John Brodie, 
br Payment of an Accompt of Ale fyrniſhed to the Defender by the 
Eurſuer's Father, extending to 360 Pound Scots: The ſaid Accompt was found 
bed quogd: Modum: probandi, by the Act 83. Part, 6. Ja, 6, Notwith- 
Winding the Purſuer's Minority, In Reſpe& the ſaid Lay doth not except 
nor, as they are excepted from ſome other ſhort Preſcriptions : anßg 
Manos have not that Prejudice by. the ſhort EO Fhuch Furs of ſhe 1 
Planner of Probation only, as by the long Preſcription which fanditus extiu- 
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Eoder Die, 35, Tame Hill Miniſer & Kirkpatrick, 49d Agnes Muirhy 


his Spoaſe, ga Georgs Muirhead Sap 70 the deceaft James Muirhead 1g 
"Baillie of Drumfreis. 2511 ; 105 5 1 90 07 hs | Th | 


TD Millie Mairhead having taken an heretable Bond for 3550 Merks Princyf 
from Sir Robert Grierſon of Lag and others, in Favours of himſelf and 

© his Aſſignies whatſoever ; and failing of him by Deceaſe, to Robert, Sana 

© 2nd George Muirheads his Sons equally and proportionally amongſt them, ant 

the lawful Heirs of their reſpective Bodies; and failing one of theſe by Decerh 

* without any ſuch Heir, to the other two and the Heirs of their Bodies; ud 

© two of them fo failing, to the Surviver, and Iſobel, Jean and Agnes Maire 

tte Baillie's Daughters equally and proportionally, their Heirs and Aſſign 

_ ©Cyhatſoever :. After the Death. of the Father, and Robert and Samuel who dil 

| before him without Children, Agnes Muirhead and her Husband purſued g 

Robert Gritrſon for Payment of a Fourth Part of the Sums.in the Bond. 

Compearance was made for George Mairhead, who alledged, That by E 
Deceaſe of the Brother who died firſt, he came to have Right to the Hi, Wl 
the Bond: So that afterwards-upon the other Brother's Death the Subſtiuin WAR 
in Favours of him and his Siſters could only extend to the DefunQ'; ve Wl 

_ - whereof Agnes could claim only a Fourth Part. It is not to be ſuppoſed, thy 
the Father who provided a Third Share to George in Caſe his Two Brother 
had lived, deſigned to reftri& his Portion after their Death in Favours of | 

Daughters, who were only brought in with him upon ſuch an Event inthe 

laſt Place: And no Subſtitution can exceed the Share of the Inſtitute toyhom 

the Subſtitution is made. 2. George muſt at leaſt have as much as ill the 

Siſters : Becauſe, he is put in one Sentence by himſelf; and the three Sift 


. 


are contained in a ſeparate Sentence, and fo are to Share but as one beim 


r F 
"©. {* wa $7 7? 


Arg, J. 6. Inftit. de Hered. Inſtit. Vinnius Ibid, © © oo 
© Anſwered for the Purſuers, 1. We ate not to inquire: into the Fither' 
Deſign, where his Words are clear, That the Mony ſhould be dividedaully 
betwixt the ſurviving Son and his three Daughters; and the Father had the 
free Diſpoſal of his own without rendering a Reaſon for his Deſtination. And 
albeit George might have pretended Right to the Half of the Brothers Portion 
who died firſt, had he ſurvived the Father, and thereby eſtabliſhed the Fig 
in his Perſon.: The Father who was Fiar of the Mony having ſurvived the 
two Sons, George and his Siſters muft be conſidered ſimply as joint Succefſors 
to their Father. 2. George and his Sifters are all conjoined in one Sentend 
of e without any other Diſtinction, except that of Male and Fe 
le | e orgy 


® C 


The Lords found, That Robert and Samuel Mairheads, twoof the Subſtituts 
in the Bond, having died before James Muirhead the Father who was Fit, 
the Sums contained in the faid Bond fell to George Muirhead the ſurviving 


* 


Son and his three Siſters equally and proportionally ; and that the Purfut 


7 


one of theſe Siſters had Right to an equal Fourth Fart thereof. 


. 


— Fodem Die. J.. James Colvil Advocate, againſt Alexander Irving of Drum 


Nan Acdion at the Inſtance of Mr. James Colvil, againſt the Laird o 
Dram, for Payment of bygone Annuities contained in à Bond granted bf 
Tk Hefendet's Predeceſſor to the Purſuer's Author by Progreſs: In the which 
| Bond the Debtor atknowledged the Receipt of 1006 Pound Scots, and oblige 
himſelf, hs Heirs or Aſignies to pay to the Creditor, his Hiiy's or Aﬀſignies here 

5 the Sam of 80 Pound Mony' foreſaid yearly, at two Terms of the Tear 2 155 N 
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7 11 Pound 87 Penalty for wrt T s Failaie; 5 -w3th hu . ion, 
oe himſelf and E ate of the ſaid f APD by Payment 

Pound and the Arrears of the ſai, Neha thy reſling at the Time; 

| 8 Olin, whereby the Creditor might. demand Payment of the ſaid 1000 

dund; or charge for it. 

wy. ed fob 4 the Defender. He ought to be afſvilzied from the Sums purſued 


becauſe the Bond is uſurious: Seing Eighty Pound of Annuity 1s thereby 
able for too Pound of Stock, Which © is & per Cent. for ever. 

lere for the Purſuer. Here is no, Uſury, becauſe no Mutuum, but only : 

Anguiry or Rent of 80 pound höught for looo Pound Scots of Stock, K 
funk, and could not be required. back apain by the Creditor : And ſuch 
W Annuity Was found not to be uſurious in the Caſe of Dam Chriſtian Stuart 
Wy Kerringfonn, ag int Sir Alexander Home in Anno 1576; yea Annuities 
8 30, and 12 per Cent. are aflowed by Law, and e bought. 
W where the Creditor undergoes any Lofs or. Hazard, Law hinders not the 
ag more than the ordinary Intereſt, as is in the Caſe of a proper Wadfer : 
al che Purſuer not only runs tlie Hazard of the Debror's Inſolvency, and 
W: caifiog of Annvalrents higher than 8 per Cent. but alſo loſes his principal 
Wm. 3. E the Bond were ufurious, the Penalty of Uſury ; 15 taken off by - 
Wc Sovereign's E | 
ehe for the Defender. Ts: 17 this were allowed under the Notion of a 
e. he Laws for preventing of Uſury would be eluded: All covetous Lenders 
old take this Method with neceſſitous Borrowers. It. im, orts nothing that 
Wc Creditor could not exact his principal Sum: For Uſury is not founded in 

| Creditor's having a Faculty to require the rincipal, but in taking more 
malrent for the Uſe of Mony than is allowed by Law); and it is Uſury | in 
þ improper Wadſet, to take more than the ordinary Annualrent, tho? Requi- 
Won be ſuſpended for many Years. Beſides, albeit the Creditor cannot 
| pie: charge for the principal Sum; yer he hath direaly. inſured to himſelf 
e of it, by having put it in the Power of the Debtor to redeem 
n Payment, which the exorbitant yearly Uſury will oblige him to do how | 
Wor an he is able. And tho” Liferent Annuities above the legal Intereſt might be 
owed; where the Stock is ſunk, becauſe of the Hazard depending upon the 
editor's Life : Perpetual Annuities of that Kind are juſtly reprobated. 2. It 
nh Peritulum Faris that excludes Uſury, where the Creditor has no Perſon 
ally obliged for any Lofs he may ſuſtain, as in proper Wadſets and Tacks 

at may fall under the Value of the Annualrent 7 But where the Debtor 
-y obliged, any accidental Risk by his turning inſolvent will not excuſe the 
Flag more than the ordinary Annualrent. 
| The Lords ſeem'd to be clear that the Bond was uſurious: Bur found the : 
nk of 4 taken off by the Indemnity. 


Fodem Die. 8 188 AY 4 1 1 | 


mn Lords Weder the Advocates for the "RY to be named. yearly: in 
November for the ſubſequent Year, and thoſe named to continue till 
Pthers be put in their Place: And any Advocate who begins with a Poor 


Cauſe, to continue therein uſque ad Sententiam, or till it be ent to a 
ſenclſion, £ 


For 28, 17/09. William MSuffock if Ruſco and his Lady, againſt David 


ar James Blairs, Sons of the We 1 to a Mgufock the =. 
cent Father. | 


Up Blair alias Mg offikk of Ruſeo in his Contract of Marriage ike 
Murat Margaret Dambar, Daughter to Sir David Dumbar of Baldoon 
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ihis ſecond Lady, provided her to a Liferent Annuity: of 1000 Pound . 
and the Children of the dig to 50000 Merks, Thereafter in , 
1᷑6569ß, ina Contract of Marriage betwixt William Mygaffock his eldeſt 5 
* © the firſt Marriage, and Miſtreſs Elizabeth Stuart Daughter to the Lain, 
Ravenſtoun, he diſponed the Eſtate of Raſco in Favours of Wilian and 4 
Heirs-male of the Marriage, with the Barden of 45000 Merks of Nd 
and obliged himſelf to Warrand the Lands diſponed to be worth . 
ce Merks of yearly Rent, and burdened his other Eſtate with my 
3 the ſame good and effectual, in caſe - the Rent of the Lands diſpory 
hort. Hugh Myuffock after his eldeſt Son's Contract, before his Mas 
entred into a Tranſaction with him: Whereby the Father gave him f 
Land and Moveables not contained in the Contract; And the Son q 
himſelf to pay all his Father's. juſt and lawful Debts, and diſcharge 
HObligement to make the Lands diſponed to him worth 8000 Merks Je 
and the Father, with Conſent of his Son the Bridegroom, diſponed to h- 
and James Blairs two Sons of the ſecond Marriage under Pupillarity z Bn; 
Time, ſome Lands out of which the Father ſtood obliged to make 1 „ 
diſponed to the eldeſt Son worth 800 Merks of Rent. W illiam 008 
now of Raſco raiſed Reduction of the Diſpoſitions to David and}, 
Blairs, as granted contra Fidem Tabularum nuptialiuom., ©. 
Anſwered for the Defenders. They were Creditors by their Mother 0 
tract of Marriage in 50000 Merks, in Prejudice of which Proviſion thy, 
ther could do no voluntary gratuitous Deed in Favours of his eldeſt ug 
the firſt Marriage, but what not only they might reg upon the {tg 
Parliament 1621; But did ſubject him, who was aliogui ſucceſſura; 
to the Payment of their previous Debt: For by our Law and Prartick 
= poſition of Heretage to an eldeſt Son even in his Contract of Matti 
=. reckoned Preceptio Hereajtatis, and infers the. paſſive Title of Su 
Fo ©, Titulo lucrativo poſt contractum Debitum : Seing, tho ſuch a Cont i 
Marriage be onerous quoad the Wife's Liferent, it is lucrative and frlyr 
and Favour, in fo far as concerns the eldeſt Son, Stair 5. 3. Title luum 
_ . Succeſſor, 2. Tho any Deed in Bavours of the Father might be real; 
© contra Fidem Tabularum nuptialiam, the Deeds quarrelled muft Raid: Ne. 
ae Cauſe, made to the Defenders who had no Acceſſion. to the Fraud, vlich 
pPerſonal in the Father, and no Vitium reale. A Ground of ReduQin pon 
PFraud cannot militate againſt innocent third Parties acquiring for merous 
Caufes, July 16, 1672, Deg contra Fowler: And the ders (ho wel 
no ways Partakers of their Father's Fraud, yea by Reaſon of their Non a 
incapable to know any Thing of the Tranſaction) have the Diſpoitions l 
Implement of the Proviſion in their Mother's Contract of Martizge, whid 
iv mot onerous Cauſe, ̃ -- „„ 
VReplhyed for the Purſuers. It is 


| irregular and incongrous in hoc Stata, © 


AAAäkl2.argue concerning the Purſuer's being liable perſonally for the Debt claimed 
. by the Defenders : Becauſe, the preſent Queſtion is not about the Cauſe of 
1 the Deed, for which the Defenders may purſue as accords, but the Neducti 
5 on of the Deed it ſelf made fraudulently contra Fidem Tabularam puplialiun, 


. Which was reducible in the Father's Lifetime, when the Purſuer could nei- 
ther really, nor by Fiction be his Heir; Er quod ab Initio non valuit, T1498 
Tiemporis non convaleſcit. 2. Albeit the Defenders are not preſumed to have 
been conſcious of their Father's Deed in their eldeſt Brother's Contrad 0 
Marriage; His Knowledge and Deed is to be reputed theirs, who webe 
Pupils under his legal Adminiſtration : Becauſe, Nemo debet ex alien0 Dole 
lIucrari. And albeit a Tutor's Fraud cannot be a Ground to take from by 
Pupil what is already his Property; Yet Dolus Tutors noces Pupillo in ® 
| Negotio in quo Jus acquirit Pupillo, L. 10. h. 5. ff. Que in Fraudem Ge 
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y the ſame Analogy of Law, the Oath of a Wife Præpoſita Negotiis proves 
gainſt and prejudiceth her Husband, December 75 685 Dallingtoun contra 
ilenxie, obſerved by Dirletoun, Yea, July 21, 1668, Paton contra Paton, 
being communed at a Contract of Marriage, That the Son ſhoald not 
, ſubject to Debts or Childrens Proviſions ; The Lords reduced a Bond 
en from him betwixt the Contract and Marriage by the Father, in Fa- 
E rs of Creditors or other Children, as depending upon the Father's Deed, 
tra Fidem Tabularum nuptialium. So that there is an evident Diſtinction 
int directly acquiring to a third Party, by one who 72 ipſo MNegot io 
„ mals Fide; and a third Partie's purchaſing bona Fide for an onerous 


= Duplyed for the Defenders. The Right to them for onerous Cauſes cannot 
W taken from them by the Fraud of their Adminiſtrator in Law, who was 
ebtor in the very Deed, and obliged to implement their Mother's Con- 


a: Which is not like a fraudulent Deed done by a Tutor in Favours of 


WW: Pupil, to whom he is not Debtor. And the Deciſion, Paton contra Pa- 
ss got to the Purpoſe, for there the Bond was taken by the Father from 


So without a preceeding onerous Cauſe, . V 
ride for the Purſuers. A Tutor who is Debtor to his Pupil, acquiring 


Wan if the Tutor were not Debtor : Becauſe, a Tutor who is Debtor is un- 
Wer ſtronger Temptation to do ſo, than one who is diſintereſſed; And a 
Wutor Bankrupt cannot by Partiality prefer his Pupil to other Creditors; 
W Tutor who is alſo Debtor to his Pupil, duplicem Perſonam gerit, et ego 
fam ego; And tho he can't authorize his Pupil iz Rem ſuam; Yet when 


acquire from another for his Pupil, which Acquiſition would be reducible 


m 
1 o 


Wonſent;for'an anterior onerous Cauſe in their Mother's Contract of Marriage, 
far as would extend to the Sume provided by the ſaid Contract: In Re- 


e Eftare qiſponed to be worth 8000 Merks of yearly Rent out of the Fa- 
: | dion. 1 


4 


The Lords, December to, 1708, having found Sir Andrew Kennedy's De- 


Path, againſt his Son John vere Kennedy : He objected that Sir Alexander's 
Pit was nul, Becauſe the Warrant rhereof was razed and vitiated in two 
Flac; Theſe Words Paſt per Saltum being ſuperinduced, and à Clauſe 


een, hereby Her Majeſty doth anna! Sir Andrew and his Son's Right 


pM Matverſations ſcored, and the Margin oppoſite thereto” ſubſcribed by 


es Order, wich Conſent of Sir Alexander Cuming, 
e for Sir Alexander Cumming, 1. Seing the Queen doth not impugn 


vir dane Gift, but on the contrary hath authorized his Purſuit by a 
Letter, and given him a new Gift ratifying the former, and diſpenſing with 


c Sollicies* or Tnformalities therein: It is Jus Terti ro Mr. Kennedy to 
Kt; any pretended Right he had being terminated and out of Doors by 
by LE War . 1 4.3 
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uſe, from a Perſon, what he mala Fide had tormerly acquired to him- 


him fraudulently in Satisfaction of that Debt, puts his Pupil in a worſe Caſe; 


ine Lords repelled the Defence, That the Diſpoſition in Favours of the 
Whildren of the ſecond Marriage, was made by the Father with the Purſuer's 


Wet of the Obligement in the Purſuer's Contract of Marriage, to make up 


W's other Lands and Eftate ; And therefore ſuſtained the Reaſon of Re- 


February 4, 1709. Sir Alexander Cuming, contra John vere Kennedy. 


LY privation upon Malverfations, had the ſame Effect as his natural 


the Keeper of the Great Seal, bearing, That ſuch Lines mere deleted by my 


We 94 Debtor mala Fide diſpones to his Pupil, perinde eft, as if he did mals 
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= N the Decreet of Reduction againſt his Father. 2. Er ſeparatim, ſuperindocd 3 


WM the Words per Saltam is an Objection of no Moment. Seing, 1. The ,, 
1 vbvalent Words are there not ſuperinduced, viz. Without paſſing any ot he, by þ 
. or Regiſter. 2. The Words deleted in the Warrant being not materia k f 
3 in Sir Alexander Cuming's Favours, and the Docket, which is an Epitons 4 
2 the Gift, being full and entire : The Chancellor ( who is Judge of wi, 
- © might be ſuperfluous) might warrantably ſcore the ſame. ' For in Coy,,,, WM 
3 where the Chancellor is remote from the Sovereign, he (as the Exchegw 4 


doth with Writs directed to them) may lawfully ſcore what is ſuperflyy 
and not in the common Stile, without reporting the Matter to the Soverg 
It was ordinary for the Exchequer to ſtrike out even ſubſtantial Par a 
Signatures, when quarrelled by third Parties having Intereſt : And wheny C 
Queen truſts the Chancellor ( in Place of the Exchequer ) with the i, 
Poper of expeding the Signature per Saltum, he has the ſame diſcretiq, 
I Judgment they would have had for that Effect; Yea, the Etymology oy; 
Hp Word from Cancellare imports as much. 3 1 
© Anſwered for Mr. Renuedy. 1. Any Perſon who has Intereſt in the 9 
ject conveyed by a Gift, may competently object any Nullity therein: 4% 
= the new Gift can't ſupport the firſt null Gift, becauſe procured after jj 
EKenneny had pleaded his Jus quaſitum by the Nullities. 2. Tis too nigy 
diſtinguiſh here betwixt what is material, and circumſtantial. By 
Conſtitution, the Chancellor is Cſtos magni Sigilli without any judigty 

or correcting Faculty: His Buſineſs being only to append the Seal upon ig 
Majeſty's Order; or at moſt if he find any Thing contrary to Lay, tþ 
Rights of the Crown or the Subject, he may delay to affix the Seal ti fy 
Majeſty be firſt acquainted. - Mr. Rennedy thinks himſelf not obliged ty 

bate whether he was prejudiced by the Scoring or not: Seing the iz 

not the ſame as it paſt Her Majeſty's Hand, and conſequently null. Thy 
is no Parallel betwixt the Chancellor's Office and the Exchequer : Beau, 
When any Thing paſſeth Her Majeſty's Hand to be reviſed by the [ihe 

quer, which is an eſtabliſhed Court of Judicature, it bears expreſſj to be 
with Conſent of the Lords of Treaſury and Exchequer 3 Whereas no Grat 

= under the Great Seal bears to be with Conſent of the Chancellor or Keeer, 
tt So facred is the Royal Subferipeion, which Ho Man ſhould touch out of the 
_ ordinary and known Form: That Gray of Hayſtoun, Annb 1677, having ac- 
: quired a Part of a Barony holding Ward of the King, and documented the 
Proportion of his Lands to the whole Barony, and procured a Snture 

blank in the. Taxt-ward-duties ; he was fined in roo0o0 Þ#. Sterling, and the 
Fo. © Gift anulled, for his filling up the Blank with the true Duties | 
=—_ .  Replyed for Sir Alexander Cuming. I ho' no Perſon dare add to the Royal 
Will without a new Allowance, the Chancellor may ſcore what is ſuperfluous 


* 


= 9 
n \ 9 2 * » b TIS? TE EI — ' Sk o o 
\ — 9 0 7 — - n = 2 bt a, TIF IC 
Z —_ | 1 oro at eg ole ie et ; , F N e FR \ \ 
pts. ha ISS . W - * F 14 - R EP 
— » +3) - 6 * ” Tos 1 1 Ts C p A oy * 
* e ( k S f r - $7: * 
_ q £20 b> * , v IJ _ _— 73 8 W +. , » . 
— * 2 > "Wu - l 3 2 Ft 0 K 0 + hey Oh 2 2 . 
-, 3 * [ 4 ana ES © $ — x l 15% Ek 


9 = m _— AL Ha 9 
F W 
* r AL} ” =P - » . * * * F 

. —_ cc ͤœf 1 yraty . 


: Without vitiating the Reſt : For Deletion doth not anull a Writ, where tit 
oY Words ſcor'd can be read, or where it appears from what - preceeds and 
5 follows, that they are not ſubſtantial, or the Margin authorized doth mention 
. what is deleted, Stair Lib. 4. Tit. 42. N. 19. Hayſtoun's Caſe is not to 
oh the Purpoſe: For he preſumed to add his own Taxt-duties with his o Hand, 
bod withour any Authority, and without telling how it was done. | 


The Lords repelled the Objections againſt Sir Alexander Caming's Gift. 
ITI Then it was alledged for Mr. Kennedy. Suppoſe his Father's Deprivation Bj 
be found equivalent to his natural Death. the Son's Right is not thereby 
terminated ; but ſurvives. during Her Majeſty's Pleaſure. © © . 
Auſuered for Sir Alexander Caming, The Queen. hath ſufficiently Ggnifid 
Her Pleaſure to remove Mr, Kennedy from the Office, by Her new Gif u 
___ Favours of Sir Alexander Cummins, I oo 
= - Rephed for Mr. Kennedy. Her Majeſty cannot be underſtood in lig 
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Deciſions of the Lords of Seſſion, &c. 1709. 317 
oked his Gift, unleſs ſhe had declared Her Intention to revoke the ſame» 
ger it became a Gift during Pleaſure, by the Lords Interlocutor, finding the 
W.cher's Deprivation equivalent to his natural Death: Whereas Sir Alexan- 
/s new Gift was prior to the faid Interlocutor, and ſo contrary to the 


aim of Right, viz. A diſpoſing of John vere Kennedys Forfeiture before 
Peatence. bby i 


his natural Death, did vacate and extinguiſh Johz vere Kennedys Right: 
ecauſe, the ſaid Interlocutor was declaratory, and ought to be drawn back 
che Date of Sir Andrem's Deprivation, which preceded Sir Alexander's laſt 


Wrodem Die. The Lady Cardroſs, contra John Hamilton of Pumpherſtoun. 


pherſtoun, a joint Probation being allowed for proving Meliorations : 


| 1 je Heretor hath the like Aw and Influence over both, and may remove 
em at Pleaſure ;-yea, may remove the Sub-tenant or Cottar, with leſs 
ejudice than the immediate Tenant, whoſe Removal may occaſion the 


W's domeſtick Servant ſince he was cited to depone, and therefore can- 


of his Service to habilitate him to be a Witneſs for her. Our Law 
Wonmencement of a Proceſs, is not ſuſtained as 


encement © | | a Witneſs therein; Becauſe, 
preſumed he got his Tack in that View. EET * 


les, becauſe not reprobated by Law ur Cuſtom. Whatever an Heretor 
With Power to do in turning out Sub- tenants or Cottars, indirect and fin- 
ar Methods are not to be preſumed ; or if ſuſpected, may be cleared by 
Wh: Oath of the Adducer or Witneſſes. 2. No Perſon 
Wicded from witneſſing in the Cauſe of his former Maſter. 


rde Lords repelled the Objections, and ſuſtained the Witneſſes, 


+ v 


: oder Die, William Fead Drover, contra George Maxwell of Dalſwintoun 
_—_r._ 2 OG Co Bs © 
Nn, Fead's Contract of Marriage with Helen Watſon Daughter to 
d, . John Watſon in Dalſwintoun; John Watſon obliged himſelf to pay to 


Willam Fead his Heirs, Executors or Afſignies, goo Merks of Tocher betwixt 
certain Term, and further conſtituted the ſaid future Spouſes and the Heirs 


Le May riape, which failing, the ſaid Helen her Heirs or Aſignies, his Aſ-. 
0) Ss to all Goods and Gear belonging to him the Time of his Deceaſe. After | 
1 ine Death of John and Helen Watſons, William Fead raiſed a Proceſs againſt 
oy = Relict, Dalſwintoun, and others his Debtors, libelling and concluding 
It10 


lr Hands, 
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W The Lords found, That the Queen's Gift to Sir Alexander C aming, tho. 
terior to the Interlocutor, finding Sir Azarew's Deprivation to be equivalent 


* N the Proceſs of Removing at the Lady Cardroſo's Inſtance, againſt Puni- 
| f he Defender objected againſt ſome of the Witneſſes adduced by the Pur- 


er, That they were Cottars or Sub-tenants to her moveable Tenants, and : 
= cqually inhabile Witneſſes as the moveable Tenants themſelves :' Seing 


ads to lie waſt. 2. He objected, That one of the Witneſſes was the 


Wt be received: Becauſe, it's preſumed the ſervile Aw he was in Uſe 
de under doth ſtill remain; And probably he was induftriouſly put 


Wards againſt ſuch Practices: For a moveable Tenant getting a Tack after 


W Anſwered for the Purſuer. Sub-tenants or Cottars are receiveable as Wit- 


ſui Juris was ever 


Wh n, Delivery and Payment of all John Waiſon's Debts and Effects in 


# leaped for the Defenders. The Husband could claim no more than the 
Tom FT TAE To Liferent, 


Tm 


* * 
n 
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318 4 Journal of the Seſton; containing 


of her Heirs or Aſſignies, and the Subject came by her. 


Perſons, and a Wife and her Heirs in the laſt Place; the Perſon whoſe Hei 
Tabulis, in a remote Degree, to be only Heirs of Proviſion failing the former 


terminate upon her Heirs, but becauſe it was in Favours of her Heirs and Aly 
nies, and none but who is Flar can aſſign. 


1 IN the Competition for the vacant 1 le of the Pariſh of Longbride, bet 


Earl of Murray, wo in Conſequence of his being Patron of the Churdy 
Alves, wherevt the Parlon was Patron of Longbride, pretended to the Ji 
of Patronage of Long bride, according to that Rule of the Canon ly 
Patronus Patroni mei, eſt Patronus menus : The ſame way as by our Cul 
. Vaſſalus Vaſſali mei, eſt Vaſſalus ' menus. Becauſe, (as Craig obſerves ) * 
the immediate Vaffal fols, the mediate Vaſſal aſcends up in his Plug wy] 
Holds by the ſame Tenure of the paramount Superior The Lords, without, 
gard to the Brocard, found that the Earl cannot pretend to the Right d 
plication of the vacant Stipends of Longhride, unleſs he inſttuct that te hu 
particular Right of Patronage of that Church. Albeit it was alledzel fy 
the Earl, That probably the Curacy of Longbride (which is a Pendie d 
the Parſonage of Alves ) was doted out of the Rents of the greater Benth; 
and thereby the Karl, as Patron of the latter, was Entituled to the Paton 
of the former, by the Rule Patronum faciunt dos, &c. and the Patrondf the 
firſt Miniſter of Haddingtoun, was found to be Patron of the ſecond, ther- 
ee by the LT OH. 0 OR 


Tulliallan, The Colonel founded on an Appriſing led at the Inftance of unc 
Lindſay, againſt Sir Jobn Blackadder the Heretor, and an Infeftment thereon 
under the Great Seal Anno 1633, conveyed by Duncan Lindſay's Heir tothe Earl 
of Kincardin, the Colonel's Author in the Year 1676, who, upon the Heir' 

\ Reſignation, obtained that ſame Year a Charter under the Great Seal. dt 
George Hamilton produced an Appriſing led by Patrick Wood in Anno 1637, cn 


| Wood, that he might lead an Appriſing for their reſpective Behoof: T 0 James 
Lois cighih Share, of which Apprifing Sir George Hamilton derives Right from 
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Liferent, the Wife being Fiar, in ſo far as, the laſt Termination is in Pod 


—_ 
_* 


Anſwered for the Purſuer. According to the Opinions of my Lord Stai; | 
ir. Lib. 3. Tit. 5. $. Heirs Pag. 481. and Dirletoun, Doubrs Pag. 68. and 
and 184 Where there are diverſe Degrees of Subſtitution of Heirs of dives 
provided for in the firſt Place, is undesſtood to be Fiar, and theſe in freed 


The Lords found the Wife to be Fiar : Not becavſe the Subſtitution i 


Ecbruary 5, 1709, The Magiſirates of Lanerk contra the Earl of Murry 
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the Town of Lanerk, as having a Gift thereof from the Treaſury, ant 


* 


——j—ͥ! — 
bag 


February 8, 1709. Colonel John Erskin of Carnock contra Sir Georg: Hani. 


f 


4 


; I the Competition | betwixt Colon | John Frokin ind Gi George Panil 


(mentioned ſupra, December 18, 1708,) for the Right of the Lzndid 


a Contri& of Salt betwixt Sir Fobn Blackadder, Patrick Wood, James Lich, 
and other fix Merchants, who, for the Price thereof, were all Infett in Mard 
1634, and afligned their Rights, with ſome other Debts, in Truſt io | 4s 


Sir Roberr Mi'n, to whom James Loch diſponed it. — | 
Sir George Hamilton pleaded his Preference to Colonel Erckin. thos, Pag 
Lindſay dilponed his Apprifiug in the Year 1634, to Patrick Wood, who aa 


/ 


% 


artial Right to the Reverſion, whichDiſpoſirion, containing Procuratory of Reſig- 
tion and Precept of Seaſin, being regiſtred in the Regiſter of Reverſions, was 14 
q fanuary 1704, found to have the Effect of a Redemption and Renunciation of the 
WA pprifing, for ſecuring Wood the Reverſer's Right, againſt all poſterior Rights 
che Lands diſponed, granted by or otherways derived from / i»dſay the Diſ- 
W.ner: So that the poſterior Diſpoſition oy Duncan Lindſay's Heir in Favours 
me Earl of Kincerdin, was wholly null as to all Intents and Purpoſes, not 
oy in fo far as the ſame might prejudice Patrick Wood or his Heirs, but alſo 
Ja Competition with Sir George Hamilton, or any other Perſon having a ſcpa- 
te Intereſt in the Lands which are the Subject of the Competition. Becauſe, after 
edemption made by Patrick Woed the Reverſer, nothing remained with Dun. 
WE, Lindſay the Appriſer, that he or his Heirs could tranſmit to any other: 
Yer of all real Rights, Appriſings within the Legal are moſt eaſily extinguiſhed, 
. by Intromiſſion with the Rents of the Subject, or Payment of the Debt 
ctructed by ſimple Diſcharges, &c. without Neceſſity of formal Reſignation 
WS: Rcnunciation in Favours of the Reverfer z And bona Fides non patitur ut 
en bis exigatur. DES: aa 06 ER 80 88 5 
= Anſwered for Colonel Erkin. 1. Patrick Wood had no Right to the Reverſi- 
Ano 1634, when he took and regiſtred his Diſpoſition (being only a Cre- 
or to Blackadder the Reverſer by an Infeftment for Security) and could not 
WW: any Order of Redemption till the Year 1637, when he came in Blackad- 
rs Place, by apprifing the Reverſion. For to allow the Right of redeem- 
Ws to Creditors. before. they affect the Reverſion, were to make all ſecond Ap- 
aangs needleſs : Sting nothing but the Reverſion is carried by the ſecorid 
Wporifing. But efto Patrick Wood had been the Ręverſer, when a Perſon 
ing Right to the legal Reverſion, redeems or pays the firſt Right is not 
Wowhed or made worſe, but conveyed to him tanquam cuiliber, and be- 


* 

2 } 
Loy” 4 
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ocſe Caſe than apparent Heirs are by the Act of Parliament 1661, in whoſe 
ours the legal Reverſion expires in Ten Years, which is abſurd. And by 
e 22. Par. 1. Seſ. 3. Ch.2. ſecond Appriſers redeeming and taking Rights 
W firſt Appriſings, are noways prejudiced of their Right to the firſt Appriſing: 
con the contrary, it hath further Privileges in their Perſon, than ic would 
Wave had while it continued with the firſt Appriſer. Now can it be imagined 
Wt Parrick Wood by taking a Conveyance to himſelf, intended to cut off the 
l in Favours of the Debtor, or other Creditors he was noways obliged 
WW? Which is not only againſt the Maxim, Res inter alios ad aliis non pro- 
%, but would caſt looſe moſt of the Purchaſes in Scotland, made up by 

erſons, who, having partial or leſs preferable Rights, bought in the Rights 

F preferable Creditors. 2. The Diſpoſition in Favours of Food, never having 

been completed by Infeftment, did not denude Duncan Lindſay, who ſtood - 
4 afeft upon his Appriſing: And therefore his Heir might validly tranſmit the 
01 ane to the Earl of Lincardin, or any other, June 20, 1676, Brown contra 
arl pmith, And my Lord Stair obſerves Lib. 3. Tit. 1. M. 21. That tho' Back- 
bonds, Aſſignations, or even Diſcharges granted by Appriſers within the Le- 
pal might be good againſt their ſingular Succeſſors by Infeftment, if ſuch Deeds 
We rendred litigious within the Legal: Let after expiring of the Legal, In- 


is ſeitments upon Appriſings are in the ſame Caſe, as Infefiments upon irre- 
— enable Diſpoſitions. 3. If the Diſpoſition to Mood could operate a Re- 
os, it could only be effeiring to his Proportion and Intereſt to redeem, 


bich was but in Security of an eighth Part of the Sums in his A ppriting. 
As 2 Wife's regiſtred Renunciation of her Liferent Infeftment in Favours 
a poſterior. Wadſetter or Annualrenter, would only ſecute the Wadletter 


1100 r Annualrenter againft ſingular Succeſſors deriving Right from the Wife But 
artia . 1 8 | 
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ves irredeemable in his Perſon, For | otherwiſe Creditors ſhould be in z 
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=_ after ſuch a Wadſetter or Annualrenter is paid, the Husband's Heir, or ho 

A And one of three Cautioners taking Allignation, to the Debt, and befor, h 
| - ation thereof to dhe principal Debtor, or other Cautioners, another 

= pleting a Right to it by an intimated Aſſignation, or Decrect of Furthcyy;, 

1 upon Arreſtment: The Lords would ſave the Cautioner quoad his own 52 

3 Wlerein he was.Debtor, as to which the Aſſignation haꝗ the Effect of Dj 


charge, but would prefer the Arreſter, or ſecond Aſſigny for the other © 


Cautioners Shares. And the Regiſtration of the Diſpoſition in Favougz þ 


Mood, was only, for Publication, in ſo far as the Diſpoſition was virtually, 
Extinction and Renunciation for ſecuring Wood's Right. 4. Patrick 1 
might, notwithſtanding the Regiſtration, have paſt a Charter, and been jy 
upon the Diſpoſition: And whatever the Diſpoſition could operate in hi, X 


vours, it mult have the ſame Effect to prefer Colonel Eri kin, who by Prog 
derives Right from Patrick Hood, who diſponed what Right he had to the jy 


of Kincardin. Seing the ſhorteſt Way for Patric, who never was nfef 


transfer Duncan Lindſay's Diſpoſition, was either to get another Right jy 
Lindſay or his Heirs, in Favours of the Perſon to whom he diſponed his q 
to ſave- the Pains of infetting hiinſelf, that he might be qualified to Gifpus 


or to ſubſcribe Conſenter to Lindſays Diſpoſition. And fo it is, that Colyy 
Erkin has Wood's perſonal Right by the Diſpoſition, and Lindſay's real Rib 
by Infeftment conveyed to him; and thereby as good Right to Lindſay; hy 
piiſing, as if he had never diſponed to Wood, but only to him, or as if yy 
had been infeft on the Diſpoſition, and denuded in his Favours. 
 Rephyed for Sir George Hamilton, 1. The Infeftment granted by $i "ud 
Blselaaldef Anno 1634, to Patrick Wood and the other Co- partners, il jv 
clude an Aſſignation to any Right of Reverſion competent to Sir Joln. Ty 
22. AG of the 3. Seſſ. of K. Charles the jecond's firſt Parliament, is not qyl; 
cable to this Caſe : For there is a great Difference betwixt an Appriſer li- 
ing Right to a prior Apprifing within the Legal, and one having Right tothe 
Reverfion by the Diſpoſition. Two Appriſings unexpired might very well an 
fiſt in one Perſon, and the Creditor take the Benefit upon the Legal's expirng 
before the common Debtor redeem.: But where one having Right to the le- 
verſion by Diſpoſition and Infeftment, acquires an Appriſing within thelegl; 
The Appriſing is abſorbed in his Right of Property, and could no mor: ſubliſ 
jn his Perſon as a diſtin ſovereign Right, than it could have ſubſiſtel in vir 
—_ John Blackadder's Perſon, had he acquired the Appriſing before he was de- 
FF nuded by the Diſpoſition and Infeftment in Favours of Wood and his Co- par. 
80 ners; during the ſtanding of whoſe Right ( tho' redeemable) Sir Jobn hal 
only the Right of Reverſion from them, Beſides, in the conventional Right 
of Reverſion diſponed by Sir J7obn Blackadder to the Co- partners in the Sil 
Contra, a Truſt was implyed, that the Receiver ſhould not make Uſe on! to 
exclude the Granter's own Right, or to diſappoint any Quality or Condition 
in the Diſpoſition, viz. That the Effect thereof ſhould ceaſe upon Payment of 
the Sums for Security whereof it was granted. And therefore the Appriling 
acquired by Wood while he had the Reverſion, could only be ſuſtained as an 
=. 1 Security at furtheſt for the Sums truly reſting to Wood, and paid by 
3 him to Duncan Lindſay for the Right af Appriſing. 2. Tho' a ſimple Diſpolt 
tion, being only a perſonal Right, would not convey the Infeftment, or denude 

the Granter, in Prejudice of a poſterior Diſpoſition completed by Infeftment: 
Yet Payment made by a Reverſer, in Satisfaction of the Sums in the Appriſing 
diſponed, with Publication of the Diſpoſition and Renunciation in the Regiſtet 
of Reverſions, did intirely extinguiſh, the Appriſing. 3. It doth not alter the 
Caſe, whether the Reverſer's Right was total or partial: Seing he had an In- 
ſeftment of Property in the whole Lands pro indiviſo ; And albeit Payment . 


-- 


- 


_RTT cc: ooo 9 Co ore I or, 
= Duplyzei for Colonel Erstin. In the Vear 1634, when Patrick Mood got 
e Diſpoſition from Lindſay, there was no further Tie betwixt him and the 
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ereupon, but did regiſter the Diſpoſition and Renunciation in the Regi- 


| er of Reverſions, to publiſh to all the Lieges the Extinction thereof, and that 


was no longer to be conſidered as an Appriſing that could become Irredeem- 


| le, either againſt Sir John Blackadder the Debtor, or any other deriving Right 


1 eluded in the ſame Infeftment, granted to Wood and them in Security of their 
bes pr 9 15 Conſequently, Wood could not convey Duncan Lindſay's 


orifing to the Earl of Nincirdin, but as it ſtood in his own Perſon, that 


not as an expired Appriſing, or an irredeemable Right, but only as a ſimple 


$ deemable Security for Two thouſand four hundred Merks he paid to Dur- 


eer Creditors in the Salt- contract, ſave only, That their Securities were in 


1 


= 
rs, 
*\ þ £ 


f * 


or bis Authors, to fubſiſt as a Security for the Sums truly paid. 


f Gn to Mr. Alexander Shields the Defenders late Miniſter; albeit the Pefuncts 
ipend was not payable out of the Tithes, but by Contribution of the Burgh . 


Wonform to an Act of the Town Council. In Reſpect the Act of Parliament 


Peneffced Miniſters. 


e me Paper; Which inferred no Communication of Right, but only faved- 
e Pains of writing the Contract, and what followed upon it eight Times 
er: For, quot ſunt Perſonæ, tot ſunt Obligationes., „„ 


\ 


The Lords found, That Duncan Lindſay I Appriſing being conveyed 1 Fa Jr 


of Patrick Wood, and regiſtred in the Regiſter of Seaſins and Reverſions, | 
ſubſequent Diſpoſition by Lindſay the Appriſer, or his Heirs, in Favours 
WE the Earl of Kzzcarazn. or his Authors, was null as to all Effects: But found, 


What Patrict Wood could lawfully diſpone the Appriſing to the Earl of Rin- 


W Fodem Die. John Shields Brother and Executor io Mr. Alexander Shields = 


late Miniſter at St. Andrews, againſt the Magi/traces of that Burgh, _ 


5 BY | 1 I FR 4 7 1 5 N DO oo 2 | a De 53 Wl 4 ps . ' 
N the Action at the Inſtance of John Shields againſt the Magiſtrates of St. 
Andrews * The Lords found that Aun was due to the Purſuer as neareſt of 


a 

be 

P. 
v2 


W672, ſubjects all Perſons to the Payment of Ann, who are liable to pay Sti; 


* 


Piz. Becauſe Miniſters generally die poor, holds equally in Stipendiary as i 


— 


war) 9, 150g. Robert Watſon of Muirhouſe aud his Tators, againſt | 
Robert Smith Merchant in Edinburgh. ORE Fw 8 


FIN the Aion at the Inſtance of Robert Watſon and his Tutors, againſt Ro- 
len Smith, for Payment of 402 Pound 16 Shilling Scots, contained in a 


- 


Bill dawn by the deceaſt Robert W atſon of Mairhouſe the Purſuer's Father, 
aud acttpted by the Defender. „ %%% LS RIITIE a6 
| Aledged for the Defender. He had paid the whole Bill except 63 Pound 16 

Nilling Scots to the Purſuer's Father, | as is clear from the ſeveral P 1 

r arked 


dend, without diſtinction of Burghs Royal: And the Reaſon of the Law, 
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il, a ſta 
due in Figures, which he offered to prove by Witneſſes, was the Defunge 


Hand-writ; And further, he offered to prove by Witneſſes, That he had 
_— made Payment conform to the ſtated Accompt. So the Lords in a like Caf 
3 February 19, 1708, Miller againſt Bonnar, found an Accompt neither Fry 
ſcribed nor written in a Compt-book, but on a Scroll lying by the Write, z. 

his Death, probative againſt his Heirs. ses. 
Rephhed for the Parſuer. 1. The Accompt ſubjoined to the Bill, might hay 
been relative to ſome other extraneous Affair, ſince it doth not expreſly relay 
to the Bill. 2. The proving Figures to be Holograph is impoſhble, and af 
dangerous Conſequence. 3. The Deciſion betwixt. Miller and Bonnar diffen 
toto Cælo, for in that Caſe there was a holograph Accompt of Debit and C 
N dit: Whereas here there is no Mention of Payment made to the Defung, by 
| only ſome Figures ſet down, which ſeems rather a Scheme how Payment Wy 
_ deſigned by the Debtor in the Bill; Eſpecially. conſidering that he hath m 

m_ _z__TTer97rT 7 EVO PO HI ß 

Rephed for the Defender, The deceaſt Robert Watſon acted herein like oy 
rigid Creditors who uſe to note Payments made on the Bill, but not to gun 
Receipts, induſtriouſly to oblige the Debtor, out of Fear to be charged ſor q 
whole, to pay the Ballance more quickly. 2.Figures being mix*d with ſome Wo; 
may be proved to be Holograph, as well as Writ: The former being capub 
- of as many Varieries by rheir peculiar Strokes, as Letters. 3. The Accony 
1 exactly agreeing with the Sum in the Bill, and the Intereſt ſtated according 
E - doth clear that the one relates to the other: Hoc maxime attento, that it yy. | 
pears from the DefunQ's Books, that he had no other Dealing with the De 
fender for ſeveral Years before ; And it is not probable that he would hare in 
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ſert an extraneous Accompt upon a principal Bill. 


d 4 » . 


The Lords ſuſtained the Defence: In Reſpect the Bill whereupon the Ac. 
compt was ſtated, was ſtill in the Poſſefſor's own Hand. We + a E- 


/ 


Eodem Die: Lydia Forbes ad David Auchinmonty of Drumeldry bt 
Fan aul lean Forbes ard John Monro Chirargion, ber Het, 


E Th 1 the Proceſs at the Inſtance of Jydia Forbes and her Husband 4painſt 
I Jean Forbes and her Husband : The Purſuers condeſcended upon Women 
Witneſſes, for proving that Captain Charles Forbes was married to Jean Price 
— _ Jaia's Mother, or at leaſt that they were habite and repute married 
Alledged for the Defenders. Women were excluded from Witneſs-bearing in 
all Cafes by our moſt ancient Law, Cap. 34. Rob. 1. And Exceptions fron 
this have been ſuſtained by Cuſtom, allennerly in Caſes where Women only 
K Aſe to be preſent, or in Criminibus domeſticis, where there is Scantneſs of Proof: 
haut in Caſes meerly civil, where Men uſe to be preſent as well as Women, the 
Luoorqds don't admit Women Witneſſes, July 21, 1675, Wilkie againſt Moriſor. 
Dirletoun in his Queſtions, Page 225. ſays, That of fourty or fifty Proceſſes of 
Divorce for Adultery theſe hundred Years, Women Witneſſes were not recei'- 
ed; And they were rejected by the Canon Law, de Verb. Signif. Cap. 10- 
' Anſwered for the Purſuers. Howbeit Women are not regularly admitted 
1 to give their Teſtimonies in eyery Caſe, they are not altogether rejected: And 
i Cauſe Matrimonii is excepted, Cap. 1. De Conſangui nitate. Again, Women 
| Witneſſes being always admitted for proving Grounds to. diſſolve Marriage, 
or to ſeparate 4 Menſa & Toro: There is more Reaſon to ſuſtain their Teſti 
monies for the Conſtitution of Marriage, which. is more Favourable. 2. In 4 
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; late Caſe betwixt Mr. John Buchanan and Mr. Thomas Paterſon, the Lords 2 
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ot exclude them from any preſumed Defe& in their Memories or Judgments : 
George Mackenzie obſeryes, becauſe the Law. was vawilling to 


$ 5 17 07 the Defenders. Tho? Carriage a gd Converſation within Doors 
„„ ogot be ful. ©o.be that bb, wAlh, Women | 
We: coly to be preſent. 2. Tho? the Lords may, 4d zndagandam Ret Veritatem, 
amid 
ad 
a upon a long Series of Acts without any Care to. conceal. them, which 
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| February it, 1709: The Governour and Court of Direttors 
of Scotland, againſt the Commiſſioners of the Equioalem, 
.  widertakers che Recoinage of all the current Coin of Sfland, upon 
e Conditions ſpecified in an Ack of Privy Council; They received in the old 
Ppecies from all Inbringers, for which they paid current Coin, and gave in the 
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toreceive Certificate for the Loft in Recoining, upon the Commiſſioners 
A Equivaleny to be paid on Demand, and the Maſter 
herd; payablein Weight and Tale, in the Terms 


Clgnt 2 is 28 the Act of Parliament 
1686. There happened the Coining ſornetimes an Excreſce on the Tale of 


Keep every Piece of Mony to its due 32 ortion of Weight. 


hid ld Species tothe Mint. As this was melted down and effayed in Preſence 
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lage, or 25 to Cohabitation, or entertaining one another at Bed and Board, 
cre Women-ſervants. are e ORN's Ab 1 may be preſent at Enter-. 
t 3. The civil Law admitted of Women Wit- 


Shy | and Coart of Direckor: of the | Bank | 


and, and the Maſter of the Mint's Bond for 


five or (ix Shillings or thereby in One hundred Pound, over and above the Bum 
contained . Mint's Bond: Threuglr ies not being poſſible to 
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The Commiſſioners, of the Equivalent being charged by the Bank to mal 


before the Service. 


Rephed. 1. The Service containing the ſpecial Lands to which the Hell 
Was ſerved, is equivalent to an Inventory. 2. The Act of Parliament requifes 
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| Recoinage of the Scors and foreign Mony, with one Halt per Tent. 
all $39 tb. 9 ſh. 2 d contained in a Certificate under the Hands of the 
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2 February, 19, 1709. 5 Agnes Campbell Shop-keeper in Edinburgh, Aainſ ſimes 
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'Commiſſionets. of the Equivalent ſuſpended upon this Reaſon, That the g;. 


 **Yyſwered for the A et of the Bank. The Suſpenders have no Right u 
„ AT CR ER 1 . | | 

' Compenſation: Beeavle, had private Perſons imbraced the Privilege reſeryy 
OS 4 TOW | 
and waited the Courſe of Recoining, they muſt have got their Certificate, 


to accreW' to the Bank, as Well as to any other private Proprietars of Bully, 
And is not imputable pro Tanto in Payment of what is allowed in Satisfadiy 
of the Loſs ſuſtained 
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_ ſpe afirſt Extract in other Terms, and diſconform to the Warrant, bad ben 


the Lords for that Effect. 
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FN a Cauſe at the Inſtance of Agnes Campbell, againſt James Canjbel o 
Debt due by him to the faid Agnes C ampbell. 
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Payment to them of 52 P, 2 1h. 1 d, Sterling, as the Difference upon y, 
AST e Half per Cent. making i 


2 uned in a | er the Hands ot the Com 
miſſioners appointed by the Privy Council, for receiving in the old Mony: J 
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Specie after Recoigage. 
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bo chem in a Sum exceeding..the Charge, by the Excreſce ofy, 
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annot upon Account thereof pretend Retention g 


Bank's Agreement, and carried their o-wn Mony to the My 
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Loſs inſtantly ſatisfted by the Commiſſioners of the Equivalent, without b. 


ing queſtioned about the Excreſcence, or liable afterwards to quit it: ay 


F e the Recoinage, came in Place of the private hu. 
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ſons, who got their old Mony exchanged at the Bank. 


The Lords found, That the Benefit by the Augmentation of the Tut, j 


by the giving io, and giving out of the Mony. | 
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709. James Forreſt . Merchant in Edinburgh, again} j, 
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755 a ſecond Extract of a Decreet of Adjudication at the Inſtance d 
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Competition betwixt James Forreſt and Mr. John Craig; The Lok 

founc | Cl 
e Marſhal Author to Forreſt Null, albeit conform to the Minutes: In le. 
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judicially produced; and the ſecond was amended without Application t 
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Burubant, as Heir ſerved to Mango Campbell his Father, for Payment oft 
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* Alleaged for Burnbank. He ought to be aſſoilzied J becanſe he is ſerved amn 


oY 


no more than that Inventories. be given up within the Aumus deliberandi, be- 

_ fore the Heir intromet: As an Executor decerned in Moveables, may ſafel 
confirm and give up Inventory any Time within the Lear. Inventories can 
not always be given up at the Time of the Service, ſeing where Lands | f 


. © who muſt ſub 


Iaventories were: made up, not only before the Heir intrometted, or . 
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Beneficto Inventarii, and the Inventory exhauſted by Debrs  _ 
_ | Anſwered.  Burnbank cannot claim the ' Beneficium Inventarii, becauſe In- 


<< 


ventories were not given up by him, in the Terms of the AR of Parliament 
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ſeveral Shires, it is impoſſible that all the reſpectiye Sheriffs and Sheriff. cken 


ſcribe. the Inventories can be preſent at the Service: And hett 


a , y n , * e 
* 5 7 * ** J 7 * 5 8 Ed g f 4 hs 
2 . K " 7 * T% x . 4 b : ; 4 b Ys 

) 2-7 1 0 þ lb 4 F : & þ « 

2 5 ' 4 1 » © S 2 52 F Tx 00 . 5 1 * | a g p f 55 
* 2 he. * * * 82 * "es i « XN. I * is * R 
| „ 14 5 dh 5x Ro IA 
o * r 4 *- N : y 
co 


* "$3. 
wm b iT 
"DL . 8 * x * 45 . * 
4 y o . * * ; nr a yp * 1 : 1 U BY ” 
| x 0 Yak 2 9 A. : oY. 5 
r . : * * * 
K * »#, \ = I at * 3 2 * #- = 1 : 1 * * * - 3 
To 5 dy LY 4 Y _ 9 1 * « 8 : 4 Me e ot : N f 
e 1 F 7 * ,, 4 . * . k I N ” 4 ? Z 
1 : 8 7 c. 1700. 2 e 
F 3 : . 8 + ©  & WS 4 * . ö N 
4 # 4 * 8. * d k TSA #.4 5 3 | | . | T "hs » 0 1 * NH { * | | 
43 e 12 An th» "7 A Io SS. * 9 a : 2 4 W . * 1 3 5 , «oF : * . 8 , 
a * e $ oy a * n * JF" Ns * * 7 
| * * . | , ' } , i 
a 5 AD 6 N * 
1 — 4 : 4 * . - 
* . * 27 
* 
* * NE : 


- * v 

6 7 ** 1 * I» 
. 1 

* A $ 


0 
red by any Cteditor ; but alſo before his Service was completed by Inſeft- 


-at- 3. By the civil Law Inventories may be made up alter the Service, 
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2331709: El of Seaßeld, againf. the, Creditors of Ben. 


x. the Declarator of fingle and, Liferent Eſcheat of Sir Patrick Opilvic 
elder and James Ogilvie youn er of Beyn, purſued. by the Earl of 4 0 . 1 
Tue Creditors alledged, Thar the Earl's, Gift could not be declared, the „ 
Piecution of the Horning pen it proceeded being null J Janes 
vic. In ſo far as in bear nat, hat the Meſſenger left a Copy but only 3 1 = 
be left à juſt and authentick, in the Lock-hole of the moſt patent Door of RE 
nes Ogilvie's Dwelling-houſe. Now ſeing the Execution bears not a Copy = 
have been left (which is a Subſtantial in Executions againſt thoſe not per- 'R 
3 nally apprehended ) it muſt be preſumed that nothing was left to certiorate "+ 
Wi: Party + And one not certiorated cannot be ſaid to be cited; eſpecially in 
e Execution of a Horning, which is the Foundation of a penal Diligence. 
= 1 nſwered for the Purſuer. The ſimple Omiſſion of the Word Copy per Indu- 
„ of the Writer, cannot annul the Earl's Diligence: Eſpecially conſidering, 
it the Word Anthentick doth ſufficiently import an authentick Copy. Be- 
Wc there is Mention of 4 Cop) in the former Part of the Executions: And 
e Word Authentick is to be taken ſecundum ſubjectam Materiam. For as by 
W.thenticks ſubjoined to the imperial Conſtitutions, are underſtood legiſlative 
With-orick Conſtitutions So a# Authentict delivered in an Execution, muſt 
W: underftood of ſuch an Authentick as the Matter requires. Nor doth it 
er the Caſe, that this is an Execution of Horning : Tho? in ſome material 
Points, Executions of Horning are more ſtrictly interpreted, than theſe of 
W The Lords repelled the Objection againſt the Execution; 
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lodem Dic. William LTamilton ue, a, Bduiburgh, and Colin Mackenzie 
WW Goldſmith. there, againſt Sir James Campbell of Aberuchil ..= 
a Competition betwixt William Hamilton and Colin Mackenzie, 45 
N Alfignies by Sir David Thoirs Advocate, to a Debt due to him by the 
Lady Greenock, and Sir James Campbell, who craved to be preferred upon an 
Arreſtment poſterior to the Intimation of their Aſſignation, upon this Ground, 
That the Afſignation was granted by Sir David in the Abbey after a Charge 
given to him by Sir James Campbell, and ſo reducible upon the Act 


of Horning 
, ̃ ˙ , 7 ot. 6:5 
| Aledped for the Aﬀignies, 1. An unregiſtred Horning could have no Effect, 
more than an unregiſtred Inhibition, againſt onerous. ſingular Succeſſors : 
Efpecially conſidering, That Sir David Thoirs was not inſolvent, Stair, Iuſtit. 

L4 Tit, 3s, $.18. And the Act of Parliament 1621 concerns Dyvors. 2. If 
Laberuchil, who is ſecured for his Mony by other Rights and Diligences, | 

hall be preferred to the Aſſignies, as to the Debt due by the Lady Greenock, he 
Wont to affign to them his other Riglits and-Diligences for operating their 

| =4Jment.” As a Creditor, Who, having an univerſal Infeftment, attacks and 
Carries away 2 particular Subject, Whereto another Creditor had Right by a | 
Poſterior Infeftment, is bound to aſſign to that other for making up 22. 
rr oe 
Ws EY, e Anſwered : 
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ob Provoſt Drummond. 2. Sir James is not bound to affign, in Reſpect j; 
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pſwered for Sir James Campbell, k. Horning without Denugciation g 
Regiſtration, is à ſufficient Ground to reduce upon the Act 162 1, Februar, 21 
1623, Craw contra Irving, and in the Caſe, C heap and Betman contra Credit, . 
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Payment is out of the Debtor's own Effects, whereby the Debt is extinguiſh 


fee the ſame: 
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and the Laird of Aulul ar, as coming in the Place of the Heirs Portion | 


ſecond contains x600 Merks more than was in the firſt, and bears Annualrent 


| which looks only forward, and cannot be drawn Ten Ye 


epljed, © Tho? the Effacts out of which Sir James is ſeeking Payment Wen 

once the Debtor's, they belonged to the Aſſignies at the Time Sir Jane, y 

Qed the 1 And therefore he who comes in upon their Right per Anil. 
ould affign his other Funds to them. . 

The Lords ſuſtained the Reaſon of Reduction, and preferred Sir Jun 
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2 P 44 „ To 3 0 * Few 7 5 £4 | ; 
Campbell; but ordained him to 11 his other Security ro Wikians Hamiljy 
and Colis Mackenzie upon receiving Payment from them. 


Ah o the deteaſt My. Alexander Bury 
of Craigmyle and Andrew Burnet her Fubana, gain Mr. Alexands 
Maitland of Fittrichie ove of the Barons of Exebequer, and Robert Youn 


AWE 285 
TI deceaſt Mr. Alexander Barnet of Cre 


Febrgaiy/ 241 1709. Jean Burnet Daughter to the e 
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zewyle in the Year 1667 gran 
2 a Bond in Favours of Jean Barnet his youngeſt Daughter, an Inf 
only a few Days old, for the principal Sum of 3000 Merks, payable att, | 
Term of Whit/anday 16 80, with Annualrent thereafter ; and in the Year the 
having granted her another Bond for the principal Sum of 4900 Ma 
: okay at Martimas 167, with Annualrent thereafter : Both which ber y 
have been granted in Satisfaction of all that ſhe could claim by his Decak, 
and that in Cafe ſhe ſhauld happen to die before ſhe were Year andDy 
married without Children, the Sums ſhould return to the Fathers Heirs; but 
the Clauſe, in Satisfaction of all that the Daughter could claim in the poſterr 
Bond, hath theſe Words ſubjoined, Except what the Father ſhould please if l 
own Aceard to leave ber, Jean Burnet and her Husband purſued Baron Mailai 


Craigmyle, for Payment of both Bonds. 


| Alleged for the Defenders. Both Bonds cannot ſubſift as diftinR and fh 
rate Rights, but the ſecond was a clear Innovation of the firſt : Becai, the 


two Years and a Half ſooner than the firſt, but mentions not the Sums therein 
provided to be over and above thoſe in the firſt. ' 2. Debitor non proſumitar | 
donare, November 1685, Robertſon contra her Father's Heirs, 3. Both Bonds 
bear to be in Satisfaction of all the Purſuer could ask by her Father's Deceaſt: 
Couſequently the laſt muſt be underſtood in Satisfaction of the former. It 
doth not alter the Caſe, that. the ſecond Bond bears an Exception of good Will, 


a Bond fo plainly innovated. F 
Anſwered for the Purſuers, Albeit both Bonds bear in Satisfaction of what 
the Daughter could ask by her Father's Deceaſe, the ſecond cannot include 


| the firſt, which falls not to her by his Deceaſe, but was payable at M bitſan. 


ws 


- famed, unleſs it be expreſſed, March 29, 1626, Ring contra Taylor, Juh 53 


the Father intended the laſt Bond to be in Implement of the ark it was cali 
to have expreſſed that, or to have cancelled the firſt Bond: Neither of which 
being done, he is preſumed to will that his Daughter ſhould have Right © 
both Bonds. Eſpecially conſidering, That both do make but a moderate 
Proviſion with Reſpect to the Father's Eſtate; and Innovation is never Pre- 


4% 2680, with Annualrent thereafter, whether he were dead or alive. Had 
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7 75 Anderſon contra Anderſon. 
; donare, ceaſeth here, where 
eſamptio zedit Veritati. 2. The Exception in the laſt Bond of what the 
her ſhould pleaſe to leave his Daughter, has probably been added to clear, 
Flat the ſecond Bond ſhould not be ws es in Satisfaction of the firſt : 
d tho' the Exception be reſtricted to ſubſequent Deeds in Favours of the 
W:vghter; the firſt Bond muſt be conſidered as ſuch a Deed, in Reſpect it 
not delivered to the Mother for the | Daughter's Behoof till after the 
eating of the ſecond Bond; and it is Delivery that makes a Bond effectu- 


I Lords found, That the Purſuers had no Right to purſue for the 3006 
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em Die. Hary Dow Writer in Edinburgh, againſt Mr. David Seaton of 
WNorthbank.-—© © EO LL 


[ Ar Dow as Curator to Caſſie of Kjrkhouſe, having, obtained a Decreet of 


Wall his Means and Eſtate for Security of the foreſaid Ballance ; during the 


its. After the Ordinary, in the Suſpenfica, tad conſtituted the Charge 
Witſt the Suſpender, which was very conſiderable, and before his Articles of 


the Lords by Bill, That Mr. Seaton's Affaire were rurned. altogether in 
order; That himfelf had abſconded, and his Creditors were going on with 
. 
be Lords appointed the conſigned Diſpoſition to be regiſtred, and given 
t Her) Dom, to take Infeftment thereon, for ſecuring to the Minor what 
Wllice Mr. David Seaton ſhould be found Debtor in at the Event of the 


ment could not be taken for a Debt not yet conſtituted; = 


", 


Lawrence Mercer of Aldie and his Lady. 


F 
| Nurnytie and Aldie and their Ladies having ſubmitted all Differentes be- 
wat them, particularly that about the Lady Ianernptie's heretable Bond 
i Proviſion for 10000 Pound Scots, Annualtents and Penalty, dated 12 June 
69 with full Power to the Arbiters to determine in the ſaid Matters as they 
odd think fit: They decerned the Laird of Aldie and his Lady to pay to 
Prnerntie 26000 Merks in full Satisfaction of the principal Annualrent and 
*pences, and of whatever the Lady Innermtie could pretend to through her 


Father Sir James Mercer of Aldie's Deceaſe, and decerned Innernptie and his 


dy to grant to Sir Lawrence a general Diſcharge to the foreſaid Effect, and 
"aged te Parries to refer themſelves to the Determination of the Lady 
Conn oo Dowager 
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Compt and Reckoning againſt Mr. David Seaton late Co-curator and 
or, as a Perſon fuſpeQed and Debtor to the Minor in a great Ballance : 
Dad procured a Suſpenſion of the Decreet upon conſigning a Diſpoſition 


char e could be particularly diſcuſs'd; Har) Dow having repreſented 


* 
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bipt and Reckoning. Albeit it was alledged for the Suſpender, That In- - 


ebrury 26, 1709. John Stuart of Innernytie and bis Lady, againſt Sit 
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Tnnriytie's Aliment" the Time ſhe f 


and Jan. alt. 162 5, Falconer contra Wiſheart, The Lords found a Decrey, 
arbitral null, becauſe the Arbiters had decerned only upon one of the Partto 
Claims and left the other undecided. - 2. The Arbiters not only left an he 
ticle of the Submiſſion undecided, but alſo delegated their Power to a thin 
Party fot the Deciſion thereof, which no Arbiters could effectually do: fu 

impune non paretur, fi Arbiter jubeat ad alium Arbirrum ire, ne Finis nn þ 


Anſwered for Iuneruytie. 1. Eſto, a Submiſſion ſimply general, require, 
ut et The Submiſſion here being both 2 1 l Ro : 5 4 
creet upon the ſpecial Article is valid, tho nothing is done upon the Gener 
Becauſe utile per inntile non vitiatur: As a Decreet upon one Head of 2h wr 

ticulate Libel, would ſubſiſt, tho the reſt be undetermined; So a Dec; 


The Lords found, That Aldie had no Prejudice by the Arbiters Delegation 
of the Lady's Aliment claimed by Innerunptie: In Reſpe he paſt from the ſame 
judicially; And therefore ſuſtained the Decreet-arbitral, except as to the 

Penalty). 5 VVV A 


new Submiſſion contrary to Law. 


Eodem Die. The Lord Bowhill and Sir James Naſmyth of Davick, £4" 
Thomas Jackſon Tenant in Meiglepats: / oo 1 | 


INa Purſuit at the Inſtance of the Lord Bomhill and Sir James Noſmyh 
1 againſt Thom: Jackſon, for Payment of his Rent affigned to the I 

ſuers, by Sir James Scot of Galla the Defender's Maſter, for Relief of 2 Deb 
they ſtood ingaged for as his Cautioners : The Defender crav d Comper 
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ne ect ien eb te Rents oÞhis Foffetion till he were relieved of 2%gů 0omnñ 

bels he was liable ropay tor his' Maſter, as Cautioner to Alexendey Kft. = 

ich ofthe -Lik, before the-Date 'ot the Purſuer's Aſſignation 3 and he i 

J½ͤ —T— Mifter, | Beavſe, , 

benever the Tackſman came to be Creditor to his Maſter by the Bond 1 
1 Clauſe of Relief, there was Conc urſus Debiri and Crediti, comprehending _— 

| the ſubſequent Tack-duties : In Reſpect they were due by the origin 8 ._ 

| bligement/10 the Tack; As to which dies ceſſer ant, ert non vener ant; = 

Wd io Obligations in Diem, Compenſation takes Place before the Term qt 

I pſwired for the Parſuers, The Obligement in a Tack for Payment of the 
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ur, is mare a conditional Obligation, than an Obligation i» Diem: Se- —_ 
be Tack duty is only payable, on Condition the Mäſter or Setter per- 1 
Wm his Fart; And conditional Obligements never afford a Ground of Cd. 
ation. And as Arreſtment ( tho it affects all moveable Sums due to the 
eſter's Debtor ) carries no more of a Tack- duty than the current Term; 
W more can be the Subject of Compenſation. OOO 0 wh * 
WThe Lords ſuſtained the Compenſation and Retention only for the Tacke 
ies that fell due before Intimation of the Purſuers Aſſigflatiön: But pre. . 
ed Aſfigaies to the ſubſequent Renne. 
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em Die. William Junkiſon Texant in Newtoungrange, contra the Lad 
WArdvorlick. Se „ ane OY 


„id 
WN the Cauſe at the Inſtance of Wiliam Junkiſen, againſt the Lady Ardwor: . 

f | lick, the Execution of a Wakening of the Proceſs being quarrell fk | 
Wl, for that the Defender's Houſe was not deſigned; And Wiliam 3H 


„ 


Wing afterwards produced another more formal Copy of the Execuition:wh 


* 


Wc Dweſling · houſe was expreſly defigned : The Lady alledged that bi K * 
oa firſt, produced and given out in the Proceſs being null, the Meſſe Pp 
could not fupply the Defect thereof, either by a new Execution, of by | 
Pending r tei e N 100 
be Lords Repelled the Objection, and ſuſtained the new Execution, if 
eck Jarki/on offered to abide by the ſame. Albeit ſuch mending bf" 
Wccution/of Horning, whereof the Concluſion is penal, inferring oh 8 
un of one's whole Effects, would not be allo wee. 
nt” 109. ud JAFIAGK 
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de Stock muſt fall under Eſche thereof, a8 Co 
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from all Eſcheat and Forſeiture by an expreſs Clauſe in the Statute, þ 
tho eventually it is now upliftable, it was not originally ſo; Nor even z. 
_ © "Time of the Gift. Again, Annualrent being now given for it, from 
Time of the Advance, it is at leaſt of the ſame Nature with Bonds be, 

Annualrent; and fo cannot in any View fall under Eſcheat. A 


theſe could never have falſen under Eſcheat, by Reaſon that the AR yy, 
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| -- belonged to the Donatar. 
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The Arreſtment for the other Debt. © 


| 45 effeirs, nent after | 
= expired: which Precept doth not warrand Arreſtment, but imports only thut 
—_ . -  ** gs containing Arreſtment may, after elapſing of the Days ofthe Charge 
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a perpetual Uſe; and alſo at the Time of the Denunciation, was — 


luament allows ſuch Profits only to be affected with the Diligence of Cog 


tors: But ita eſt there are no Profits, and ſo nothing can come in Pas 
thereof; the Equivalent Mony being ſtipulated betwixt the Scats and 5 
be 


tinguiſhed. 2 


their advanced Shares, with Intereſt at five per Cent. viz. to compent: t 
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Þ a Competition, for a Debt due by John Moir of Craigarnal to Atxinly 


| aid Decreet upon theſe Grounds, 1. Nothing was produced for infrufting 
containing a Precept in the End thereof in theſe Terms, Atroar 0rdain il 


under the Signet, or a ſpecial Precept by the inferior Judge, for directing. 


- 


24. Spotſwood Tir. Arreſtment Pag. 17. as well as Inhibitions, Adjudication 


Bond or other Ground of the Horning ; unleſs che ſame be ſpecially calle 
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was deftinated and mortified by AR of Parliament ereQing the Comp 


D 
* 
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at i 


_ Anſwered. Suppoſe the Company had ſtood, and there had been Pay 


| : J 
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& « 


o 


in Conſideration of the Rights and Privileges of the Company then to 
_ - Rephed. We are not in this Cale to notice, upon what Confideratng 
the Equivalent Mony was given by England to Scotland ; but upon win 
View the Scorriſh Parliament Refounded to the Proptietars of the Co 
Loſs by wanting the Intereſt of their Mony, which would have fallen key 
Eſcheat, had the ſame been current upon any other Fund of Credit. 
The Lords found, That the Stock of the Subject in Controverſy vu 
reſtable and belong'd to the Arreſter ; but that the Annualrents therei ou 

iruted by Act of Parliament in Place of the Profits fell under Eſchen, u 


\ 


s - 
14 


John ä Moir Mer erchant im Stirling, againſt the Creditm 


— 
224 8 
24 
* 
* 
* 


Jack, betwixt John Moir Merchant in Stirling, who had obtained a Js 
creer of Furthcoming before the Stuart -depute of Monteith againſt Cg 
upon two Debts due to him by Jact; and the other Creditors of J«k who 
had Aſſignations to the Subject: The Aſſignies repeted a Reduction of the 


the firſt Debt of 55 lib. but only a Horning and Execution of Arreſtment 
proceeding on a Decreet of the Commiſſary of Damblain, and not the Decreeti 
ſelf: "Whereas a Horning, tho? it ſufficiently warrand Arreftment, doth n 
inſtruct or conſtitute the Debt, without producing the Ground there, , 

8 4 nent or 250 Merks was unwarrantadl, 
being uſed upon a Bond regiſtred in the Stuart-court-books of Monteil, 


neceſſary 


xecution to 124 hereon within ſix Days in due and competent Fort 
e Charge hereby warranted to be given, is orderly given ank 


ven, be directed thereon. Nor is Arreſtment Execution of a Decrect 0 
Re iſtration, but a new Diligence, requiring an expreſs Warrant, as r 


"Officers and Meſſengers in their Execution, Stair Inſtit. Pag. 370, 37! if 


| 2 A: - 
- id 


4 6 


and other legal Executions require ſpecial Warrants . 
-/ Anſwered for the Arreſter. 1. Horning, being the warrant of Arreſime®%] 


55a ſufficient Title to found a Furthcoming, without Neeeflity to produce! 


OR 
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"4 in this Caſe, the Decreet of Conſtitution was not called for: The princi- 


1 Debtor-and the Party in whoſe Hand the Arreſtment was laid on, (who 
ly had, the Tatereſt to call for ir) being convinced of the Verity of the 
W>ht. Beſides, the Objection 18 inſtantly taken off by Production of the 
l Decreet of Conſtitution. 2. John Moir was in bone Fide to arreſt upon 
e ſoreſaid regiſtred Bond and Warrant, becauſe it is offered to be proved, 
Lat it is the conſtant Cuſtom within the Stuartry of Monteith ſo to do: 


nd tho? ſuch a Cuſtom were unreaſonable, the Lords are not in Uſe to ahnul 


© ones, but only 7 declare what ought to be done in Time coming. 

Abe Lords foun Co 

nion, ſufficient to ſupport the Decreet of Furthcoming as to the 55 55. But 
Wazined the Objection againſt the Arreſtment for the 250 Metks, and found 
he ne was ynwerrantable. e. 


WT aylor in Edinburgh, againſt the Creditors of the deceaſt John Wilkie Mer. 
n there, his Son of che firſt Marriage. e. 


. N the Competition berwixt the Children of the ſecond Marriage of old 
vl Wilkie, and the Creditors of young John Wilkie : The Lords found, 


* 
Fi 


| om Die. The Children of the ſecond Marriage of the deceaſt John Wilkie 


eceeding the Date thereof, without mentioning from what Time Annual- 
Wnt of the accumulate Sum ſhould run, was no Nullity, or Ground of Re- 
action, in Reſpect de Jare the Sums in an Adjudication bear Annualrent 


oa, when the Term of Commencement is not expreſs'd. 


* * 


J Garvel. 


\ 


Nepect Law obligeth Tutors to ſtate their Pupil's Annualrents in a principal 
dum bearing Annualrent once during their Office: And warranding the 


Feduty” of thefe Years, for which he holds Compt for the Rent of the 
Land: Upon procuring Declarations from the Collectors of the. Cefs; the 
Chamberlains of the Titular of the Teinds, and Superior of the Lands, that 


ton to relieve the Purſuer thereof; albeit the Defender had not the particular 
Recripts to produce. But he got no Allowance for incident perſonal Charges 


Vas alledged that the Tutor had done the Equivalent, by ſigning an Inventory 
ot the Pupil's whole, Eſtate, Writs and Evidents, in Preſence of her. neareſt 
es on che Father and Mother's Side ; and giving up rhe ſaid Inventory 
10 be kept by them, as a Charge and Check againſt him; Ga 

. Tt 2 8 June 


the producing the Decreet of Conſtitution in the Compe- 


bat een Annualrents in a Decreet of Adjudication at a Terni 
Won the Date of the Decreet only, and not from the Time of the Accumu- 


, 27. Mf reſ, Griſſel Bruce Lady Riddoch, aginſt Hugh Forſyth 


N the Action of Compt and Reckoning for Tutory Intromiſſians mention? 
ed ſusra, December 31, 1708, at the Inſtance of the Lady Riddoch. 
banſt Garvel: The Tutor was found liable for any Annualrents of the Pupil's 5 
Wiony run on unuplifted by him during his Office, and not allowed to diſcharge 
nſelf with the Annualrents, as yet reſting in the Hands of reſponſal Debt. 
Irs : tho he offered Warrandice and Caution that they are not uplifted. In 


Tame to be ſtill reſting, doth, only found a ſecond Plea to the Minor upon 
the Tutor's Warrandice: But the Purſuer was ordained to furniſh the De- 
tender” with the Bonds for procuring Payment of theſe outſtanding Annual. 
Nets. And the Defender was to have Allowance for Ceſs, Teind and 


We Ceſs, Teind and Feu-duties of ſuch Years were paid; And finding Cau- 


w the Pupil's: Affairs, not particularly joftruQed : In Reſpef Inventories 
Were not given up in the Terms of the Act of Parliament 1672. Albeit it 
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Uncle to maintain his Niece out of his on Property. 


DANCE ES. 3 «gb \ 2 ; | 
lune 29, 1709. Thomas Lawſon $m1'r#rbe 
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of Greigſtoun, unf tbe ſaid Nr. John Bonnar and James Maxye , 


R. John Bonnar of Greigſtoun being paſt r I of Age, utmarrig 
þ and ſeveral Years ago found by an Inqueſt to be Fatuous or not * 
pos Mentis, and therefore put under the Care of a Tutor dative : Marga 

Bonnar an indigent Fatherleſs Infant, his apparent Heir of Line, purſued i 

and his Tutor 55 „ %%% ß 7m» 
Anſwered for the Defender. That no Aliment was due to the Purſuer, thy 
being no Precedent for it in our Law or Cuſtom. "IM. 


Replyed for the Purſuer. The Lords are in Uſe to decide Matters of 41; 
ment- upon the Principles of Equity, and the Law of Nature : And therefor 
obliged an eldeſt Brother ſucceeding to his Father in a competent Eſtate, 9 
Aliment his younger Brethren and Siſters during their Minority, Fanuary u 

1663, Children of Wedderlie againſt bis Heir, June 29, 1676, Row tiny; 
Row ; and Heirs-male to aliment the Heirs of Line, January 8, 1665, 
Otter contra the Laird of Otter, November 12, 1664, the Daughters of li. 
merino againſs the Heirs-male ; Albeit no Statute or municipal Law coul 

urged in either of theſe Cafes, Again, Liferenters are bound to alimenty. 
parent Heirs : Conſequently, nothing.1s more agreeable to Law. or Eqiy 
than that an Aliment mould be modified to the Purſuer, out of her Un: 


Eſtate, who is upon the Matter a Liferenter, through his Incapacity to Exc ff 


any Act of Property; ſhe being his apparent or preſumptive Heir, and thay 
being Fond ſufficient to aliment both. gg 
- Duplyed for the Defender. Non ſequitur, That becauſe Law appoints Life 


renters to aliment the Fiars, Proprietars ſhould aliment their preſumptive fle- 


ceſſors: For this were in Effect to deſtroy Property, and make apparent lens 


partial Proprietars. And ſeing Fatuity or Furiofity diveſts no Man of lis Pr 
perty, Mr. John Bonnar cannot be ſubjected by his Fatuity, to a Buden be 
would not otherwiſe have been obnoxious to: On the contrary, it is the De 
fign of Law to protec, aud uv. w deftroy, rhe Kiglits and Intereſts of thoſe 
who are incapable to look to themſelves, by appointing them Tutors, The 

|  - Pratticks cited are not to the Purpoſe : For the Obligation on the eldeſt Son 
as repreſenting his Father, to ali ment his indigent Brethren and Siſters, to 
which the Father was liable Jure Neture, is not extended beyond a {uitabl 
Aliment during their State of Incapacity to provide for themſelves : And there 
fore as the Purſuer's Father being arrived to Manhood, could not, were he 
alive, have pretended to Aliment from his Brother; Neither can his Daugh 
ter pretend to an Aliment from her Uncle; There being no natural Tie uy! 
on any collateral Relation to aliment or provide for another, tho' in the near 
eſt Degree. Nor is the Obligement upon the Heir-male to aliment the Heir 
of Line, which ariſeth from the ſame Topick of his repreſenting the F ather, 
Wha was bound to do it, to be drawn in Conſequence, to fix à Tic upon an 
The Lords refuſed to modifie an Aliment to the Pur 

b n n Law, or Precedent for it. 
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Husband, 
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ſuer; in Reſpect ther , 


1 as Heir to Janet White his Mather, againſt Charles Gilmer her _ 
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«band; for removing ; him from a Houſe purchaſed by Janet in her WIdow- | 
Houſe, 


led for the Purſuer. The Courteſie could not take Place in this Caſe ® 
AReſpect the Houſe belonged not to the Wife as an Heireſs, but was pur⸗ 
aſed by her; and Courteſie is only due to the ſurviving Husband of an 
Fires, Rep. Majeff. Lib. 2. Cap. 38. Skene de Verb. Signif Verb. Curialitas. 

V Lib, 2. Dieg. 22. Verſe. Fin. Mackenzie Inſtit. Lib. 1. Tit. 6. The Rea 
Uh Becauſe an Heireſs is ſuppoſed to have a Rank and Dignity to be kept 


75 Jged for the Defender. | His Wife having died infeft in the ſald 
e had a right of Courteſie, and fo could not be diſpoſſeſſetc. 


ber Husband after her Deceaſe, which a Woman purehafing is not ſup- 
. 1 0 have. wt . e yy S a 5 5 — W 9h 7 5 | 4 ; © oh N * 
F 5 for the Defender. Probably the Courteſie was brought into Svot- 
rom tlie Practice of England, as ſeveral other feudal Cuſt oms and Ob- 
Nations were: And Littleton the . Engliſb Lawyer, Inſtit. Lib. x. CH. 
= 5-5. 35. holds a Courteſie to be due, if the Wife was ſeiſed in Fie, 
a there was Hue alive of the Marriage; without diſtinguiſhing if ſhe had 
e Kight by Succeſſion, or by fingular Titles. Again, Leg. Burg. Cap, 44. 
o ſh Distinction is made Nor doth Craig Pag. 312. and 313. mention 
vordHeres, in Contradiſtinction to a Proprietar by fingular Titles, but only 
= what falls out moſt frequently, that Womens Heretage comes by Sueceſſi- 
. And it is equally reaſonable, that a Husband ſhould liferent the Wife's 
ads that ſhe acquired ſingular: Titulo, as theſe ſhe ſucceeded to as Heireſs : 
Whecially confidering, that Law gives her a Terce of all Lands wherein he 
Wed infeft, without Diſtin&ion, whether the ſame came by Purchaſe or Suc- 
Won, It is of no Import, That the Courteſie is more extenſive than the 
Werce : Seing the Nature of the Subject, and not the Quantity, is debated. 
= Duplyed for the Purſner. There's no arguing in this Caſe from a Terce to 
Wi Courtelie, which not only differ from it in Quantity, but alſo was in- 
Wodiced upon à different Account: the former being in Place of a Marriage 
Wrovifion to the Wife, and the latter a meer Favour indulged by Law to 
% c J ĩ ß ĩᷣ 93s 79 
The Lords found that the Courrefic doth not cxtcud to Lands 1 by 
Wife by fingular Titles, but only to thoſe ſhe ſucceeded to as an Heireſs. 


* 


Fodem Die. The Earl of Lauderdale againft the Lord Yeſter. 


FI He Earl of Lauderdale, upon a ſpecial Retour as Heir-male to Charles 
I Earl of Lauderdale his Father, and his Father's general and ſpecial 
Retour s Heir-male to John Duke of Lauderdale his Brother; putſued Fobn 
Lord Tier, as charged to enter Heir to, or otherways repreſenting the deceaft 
due Marchioneſs of Tweddale his Mother, to denude of an Apprifins led 
oft the Eſtate of Dunfermling in Anno 1653, and conveyed to the Due in 
Wihe Tear 1668, for his Relief of Cautionry for Charles Earl of Dumfermling in 
the Year 1648, upon this Ground: That the Duke having in the Year 1665, 
and 1666, diſponed to the ſaid Marchionefs his only Child, his Honours and 
Mate of Lauderdale, with all other Lands and Rights whatſoever pertaining 
und belonging, or that might be known to pertain and belong to him, under 
Finn to his Grace, and his Heirs-male, and of Tailzie; and having, upon 
v0 Order of Redemption uſed by him, obtained a Declatator againſt her; ns : 
u dun 1676, tenounced all Right and Intereſt in the Eſtate of Lauderdale, 
Mn all Rights of Lands and others whatſoever pertaining, or which wight 
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And the Renunciation, being only granted in Obedience to a Decreet of | 
clarator o Redemption, proceeding upon a Faculty reſerved in theſe Diſc 


nunciation. For ſhe could not; renounce what ſhe had no Right to, as no 
: longing to her Father when the Diſpoſition Was made In her Favours 0 
could ſhe renounce her Hope of Succeſſion as Heir to her Father, who wash 


ceſſion;; And the Heir-male was in the Event of Redemption, to ſucceed ul. 
verſally in Place ot the Heir of Line; Conſequently ſhe did renounce, aud 


Progreſs. Beſides, the Right of the Apprifing was even radically in the 
- Duke's Perſon at the Date of the Diſpoſition : In ſo far as there was then, 
_ , Competent..to. him, as Cautioner for the Debt in the Appriſing, a Right af 


- Hior Acquilition of the Apprifing was but a Conſequence. Again, tho! the 


Duphed, for the Defender. 1. It is not Fus Tertii for him to impugn th 
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to the ſaid Duke, in Favours of him and his Heirs foi 


_ Anſwered for the Mefender, - 1. No Proceſs can be ſuſtained at the py, 


ſuer's Inſtance, becauſe, the Renunciation is only in Favours of the Dult 


 Heir-male and of Tailzie : And the Purſuer cannot ſubſume, That he is Hes 


of. Tailzie, as well as, Heir-male ; ſeing he produceth only a Retour as Hy 
in ſpecial to his Father, and his Father s Retour as Heir- male in general yy 
in ſpecial to his Brother. Now the Defender offers to prove, That the Dube 


. made a Tailzie in Favours of his Brother Earl Charles in Liferent, and toy 


* 


Richard his eldeſt Son in Fie : So that no Action can proceed at the Purſyy 
him. 2. Eſto the Purſuer had a ſufficient Title to found upon the {aid l 
nuneiation, it catries no Right to the Appriſing in Qveſtion, Becauſe, th 
Duke had no Right to it when he made the Diſpoſitions to his Davghte, 


Taſtance-till he be ſerved Heir to the Fiar, or ſome Way connect a Title m 


ons, the Renunciation could go no further than the Rights diſponed ; y 
the Appriſing fell as a ſeparate Eſtate to his Daughter, unaffected with the l 


alive, and might have had a son. | 


Kephed fer che Purſuer, 1. All Heirs- male are Heirs of Tailzic, feingty 


cut off the direct Line: Eſpecially in Contradiſtinction to the Heir of Line 


whom the preſent Controverſie is managed. The Purſuer's Father wa bob 
HFeir-male and of Tailzie, being ſerved and retoured Heir. male to his Brut, 
by Virtue: of the old Infeftments Tailzieing the Eſtate and Dignity to Han 
male. If there was ſuch a Tailzie in Favours of Earl Richard, as the Dy, 


fender mentions, it never took Effect, for he was never infeft : Beſidg, it i 


| Fus Tentii to the Defender, who no ways repreſents him. 2. The Duke tain 
For the Preſervation of his Family, made a Settlement of his Dignity and Eſt, 


under the General of al Lands and Rights pertaining, or that might le bum 


70 pertain and, belong or bim, in Favours of his only Child, who coull 
Tucceed but as Heir of Line, and to certain Heirs of Tailzie after her; ad 
having charged her with all Debts and Legacies that ſhould be Teſting by 


him at his Deceaſe, and with the fulfilling all Contracts and Obligements he 
ſhould then: be liable to, in the ſame Manner as if ſhe and her foreſaids were 
to ſucceed to him as Heirs of Line, with a Clauſe, That in Caſe of Nedempl. 
on, he and his Heirs-male ſhould be bound to relieve his Daughter of Deb 
Burdens, and Legacies : This was plainly an univerſal Diſpoſition of his Sue 


ought to denude as univerſally in Favours of the Purſuer as Heir-male by 


Relief againſt the principal Debtor's Eſtate of Dumfermling, whercof the poltc- 

Appriſing was not in the Duke's Perſon, the Time of the Diſpoſitions in Favouis 
of his Daughter, the ſame was in his Perſon when ſhe renounced: HerRenunr 
ciation” being fuller and broader than the Diſpoſition, ' and induſtriouſſy ci, 
culated to comprehend the Appriſing, or any other heretable Right then in hö 
„„ 07 TET INN Ms M8801 PID. | 
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purſuer's Title; ſeing any Perſon ſerving afterwards” Heir to Earl Richard, 


CCC 


ekader, as charged to enter Heir to, or otherways repreſenting the OT 
WMacchioneſs his Mother, bound to denude of the Appriſing upon the Eſtate 
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Ps ia: Reduction at the Inſtance 6f EA Bar 1 again 
ſor reducing a Deerect 

by Dancan againſt her, upon this Grof 
ed than by an Officer chalking the Door at his own Hand, without any . 
rant from a Magiſtrate, or Intimation to her: And a verbal Order af 


from a. Baillie, is neceſſary to authorize an Officer to chalk Doors in Oreru 
” removing, Crag de Feud. Lib. 2. Dieg. * Pag. P20 en la ib. 2. Th, 


2 I . was: never thoughr.neceſſary, Craig, PS. 197 Rad chatkivg cheDoor, ich 
_ . - EET repelled;the Reaſon of Reduction, and found no Neeeſttj a 
Ferſogswithin Burgh, by chalking 2 — In 


| f 3 „ verbal Order to. an Officer within Burgh':Cwhere-A ee ko warn. 


— maybe undead afafatgencral 0 Gerl £1, d bas, X899qs. 03 2 07; 


oY "32: FR 15 A to abel ulm 23 1981s. fl. Wh at 125 91. 8 


* ti of Cauls, ſome „ee july = 0 bor 
== firſt opt? 'And the' el ” he — Who * 
lig Cauſes, have nb Ground of Complaint; ebe e 1437 Gee noc os ha 
_ already run the Courſe of the Roll, by Order ofthe Lords Interlocuror. 

- Daphtd: for: the Defender. * Weh à Proceſs is return . By an Advocate k 
not for che Party, or when the Advocate marked for he fr "refuſeth to til 
out the Proteſs, it ought to be called de novo, and inroffe: A the Regula 
Koll., The Act of Parhanicht doth! not diſtinguiſh betwixt Fele Ind 
| locutors; and thoſe un Cauſe "And tho? it may be ſueftioned, if Citations 
of Courſe may be ſuſtained, ſure it 1s, "That no ogg of a Judge c can 
Pronounced: againſt a Member: of Paflismient claiming] his. Privil ege. 80 i 
© CaſeiofiSir Andrews Nuune iy agairt Sir Alexander Cummin the Lords way 
not ſo much as ordain Sir Hufen is Petition offered againſt Sir Alexander f 


ſeen and anſwered" in Reſpect the latter W red the Parliament. 


The Lords ſuſtained the  dilatory Defence founded o Sir Joh Schay”s beiy 
| aMenibervf Parliament; and therefore fount the Procefs'in ſt be e 
7 | bes ſeen and inrolle at Jain in e ee W 
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et of Removing 0 5 Shop p. in Edinburgh, obtapd 
Hat 


e Was no other ways mm, 
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ons for, . aDafpnelar +, »Petfonal Intimetion of Waralp 95 within 


tbo 4: puhlick Officers Name, is a bötter Intimatibn, chan execuitg a 

Hing⸗Heucby putiiuge Copy in rhe Lock-holfe Of EHE DOG 1. Tee 
ng of 929 not. neceſſary to authorize an Officbr to chalt Dor But 
tg Hugger Sl lemuity is executed of Courſe by the TowM Officers % Virus 


their Office, upon: 1 Heretorsand other intereſſed. 


ar repspt or Order from: a Magiftrare __ authorize ar Office 


er to war 

Reſpect, 1. Tbe publick 

| Hofficers are In Uſe to ſummon Perſons to the Ruillie Cbüft wit 
Rrate's Warrant. 2: As A Precept under the Maſters) Hapd is ffi | 
round: ta warn Tenants to remove from Land in HN + an Her- 


th is ſufficient] without the: Warrant iof a/ Bale bg. o The Migitrates' 
of Edinburgh, the Beginning ot the rar quſe to giveli de beit 
| RK to chalk Doors, -wherirequiretl by Candler 7: epi 5 
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trons of the Lords of 
-—his cond Brother, for reducing à Dilpoſition of the Lands of Baſſin- 
granted to him by Mr. Alexander their Debtor, upon the Act of Parlia- 
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1 
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Sefton, &c. 1709. 


for the Defender. The Purſüers being only Creditors to old Thor- 
dikes by perſonal Bonds, had no Title to reduce an heretable Right granted 


l ber the Purſuers, Albeit Reductions upon controverted Preferences, 

i 0rd x hh of Rights, muſt have a Title of the ſame Kind and 
C..&ion with that of the Writ craved to be reduced : Let Reduction upon the 
a 1621, is competent to all Manner of Creditors, real or perſonal, whether 
— nerous Cauſes or not 3 and even to conditional Creditors, before Exiſt- 
-of the Condition; or to Creditors in Diem, before the Term of Payment; 
to Creditors by a perſonal Clauſe of Warrandice, tho” the Lands ſold were 
c JJCCͤͤ—˙·:łꝛ Pa 
| Duphed for the Defender. The Lords never ſuſtained Reduction upon per- 
ul Bonds, unleſs where Diligence by Inhibition or Adjudication followed 
eon. And if perſonal Creditors, or Creditors in Diem or Jub Conditione; 
1 At effectually purſue the Debtor himſelf, far leſs can they, by an extraor- 
Weary Remedy, reduce real Rights granted by him to third Parties. If it 
ee otherwiſe, the Subject diſponed would in ſuch Cafes turn many Years 
ſte, and unpoſleſled : Seing the Reducer could not poſſeſs before the Term 
Wpayment; or the Exiſtence of the Condition; and neither could the Party; 
Jobe Right is reduced, nor the Debtor himſelt who is denuded, poſſeſs, 
Erne Lords found perſonal Bonds, whether for Payment of Debts, or Re- 

fof Cautionry, not a ſufficient Title to reduce a Diſpoſition of Lands grant- 
Ivy the Debtor, altho no Infeftment had followed thereon, « 2 
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We 20, 1709. Earl of Galloway againſt Mr. Baſil Hamilton F Baldoon 


and Lady Mary Hamilton bis Mother. 


IN the Reduction and Improbation at the Earl of Galloway's Inſtance, againſk 
Mr Bal Hamilton and Lady Mary Hamilton his Mother: The Lords 
und no Proceſs againſt the Lady. In Reſpect the Execution bore only that 
& deceaſt Lord Baſil Hamilton her Husband was ben cited at Edin- 
mb ; and that ſhe was cited by delivering a Copy to him for himſelf and in 
ame of his Lady, who was then at Hamiltoun: Which the Lords found did 
It importza legal Citation of the Lady, who ought to have been cited, by 
ing. a Copy to her ſelf perſonally, of leaving a Copy at their Dwelling-houſe 
we Terms of the Act of Parliament. Albeit it was alledged for the Pur- 
Wer; That delivering a Copy to- the Husband, who was Curator in Law to his 
dy, was equivalent to the giving a Copy to her ſelf, and a better Certiora- 
bn, than if a Copy had been left with any Servant in the Houle : For the 
ards were of Opinion, that a Copy given to any Curator in Name of the 


Hoſpital, againſt 


y 1, 2709. The Adminiſtrators and Treaſurer of Heriot's 
| Ichn Angus Tackſman of the Canon-mills. 


N al " 
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” l reg 4 
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IN aPurfuir at the Toftance of the Adminiftrators and. Treaſurer of the. 
Aal, againſt Joby Angus, for Payment of his Sep hoty of the Canon- 
e polleſt'by him as Aſſigny to a Tack thereof ſet by the Purſuers to the 


led Margerer Mi his forier Wife: 
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cCanongate of Edinburgb, were in Uſe to grind all their Grains for Baking, 
Brewing at, and thought to have been thirled to the Canon-mills; Which Thi, 
© . _ age was ſince then reſtricted in a Proceſs againſt them, to what tholes Fire ay 
4 Water within the Sucken; and is now utterly evaded by:Kilning and Cobling 
3s in Leith and elſewhere : Therefore ſeing the Extent of the Multure is er 
ceedingly diminiſhed, the Defender ought to have a proportionable Eaſe q 
Abatement of the Tack-duty, conform. to Law, L. 9. Pr. L. 15. H. 1. f. 
CC ̃aꝗi Conduct. Stair Inſtit. Lib. 1. Tit. 15. NM. 1. in Finn. 
Anſtoered for the Purſuers, No more was ſet but the Mills and Muli 
| -  _ - thereto belonging; And the Detender has all the Multures that belong to, 
|... faid Mills: And if he was diſappointed of his Expectation by the Lords ly 
Iocutor, that, being no Deed of the Purſuers, ean be no Ground for any Aba 
ment of the Tack-duty.. The Citations out of the civil Law, and my 1, 

= Stairs Inſtitutions, meet not the Caſe, for theſe concern only Evidtion , 
Perilhing of the Subject ſet: Whereas here the Mills and Land ate ſtill U 
©, rant and intire, and the conſtituted Thirlage continued according to what hg 
| Eords found juſtly to belong to the faid Mills; And the Purſuers ſe wy 
the Multures belonging thereto. Beſides, the Lords have frequently fun 
That accidental Loſs chrough Sterility or the like, ate no Cauſc for an Eg 
the Tack-duty, more than extraordinary Increaſe would: occaſion an Avgny 
tation thereof: Seing the mutual Hazards. of Loſs and Gain redound hy jy 


Nature of the Tack to the Setter or Tacklman. 
The Lords repelled the Defenders. Alledgeance, in Reſpect of the Aut; 


and found no Abatement due. 
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ta put out Boxes for receiving Bills, Anſwers, and Informations. 
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H He Lords of Council and Seſſion conſidering, That Bills are frequent 
—_—_ : offered to the principal Clerks of Seſſion, during the fitting of the 
© + - Lords, to be moved in the ſame Sederunt, or ſo ſhort Space before, that thete 
Is not ſufficient Time for the Clerks to conſider the Bill with the Proceß to 
which it relates; and that oft-times Parties negle&to give the Clerk Informations 
in Cauſes to be Reported : For Remeid whereof, the ſaid Lords do Ordain 
each of the ſaid Clerks, to have a Box ſet out at the ſame Diets, and inthe ſame 
Place appointed for the Lords of Seſſion's Boxes, and Ordain all Parties cots 
cerned in Proceſſes, to put their Bills or Anſwers in the Clerk's Box, who 

to read the ſame, and Informations of Cauſes to be Reported, into theprincipl 
Clerk of the Proceſs his Box, at the ſame Time, that the ſaid Bills, Anſwth, 
-— or Informations, are put in the Lords Boxes; And: diſcharge the Clerks tv! 
move any Bill or Anſwer to the Lords, that have not been put in his Box, 
© _ |, - as aforeſaid ; except Bills which paſs of Courſe, or where Bills relate to As 
© or Decreets ready to be Extracted, and when there is no Time to make Copies ol 
the Lords, in which Caſe the Clerks are allowed to move the ſaid Bills in the 


© © _ next Sederunt only, and not after. 


$M 


— 


july 2, 1709. Mr, James Inglis of St. Leonards againſt Lord Alexander Hay. 
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eee .of_ n by producing the Precept of Clare conſtar; 
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Wt N 8 original Creditor ;- The Lords would not allow the , Purſuer 
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beit ws; efender. in a Proceſs is ſometimes allowed. to repeat Incidenter a 
Foot of Writs founded on for his Defence. Becauſe, the Furſuer, before 
conveened the Defender in his Reductiom ought to have made up a ſuſ- 
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WE Halybarfo” being adduced as a Witneſs 
 Lepitimacy ; The Defenders objected that he could not be admitted, 
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inſt. the Government. 1 
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5 wining the criminal Sentence againſt him: In Reſpect the aue 
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away the daddy bof the Crime, L. 6. L. 
de 3 55 Abol. Oadas de Reſt. in Integ, Q. 49. Art. 4. N. 2. Stat. 2. Ry; 
Cup. 34% Metensie Crim. Part 2. Tit. 26. N. 6. Dirletoan's Doubs j 
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and diſcharged by. the publick Articles of he Capitulatic * 
twixt the Government and the Gariſon; Whereby it Was expreſſy ſti lun 
on the Government's Part, That none of the ſaid Gariſon e ufer y 
Manner of MW an Account of their Oppoſition.” © | 

Anſwered for the Defender: Tho a Remiſſion had been paſt in the Tim 
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uently cannot ima ko him a ſufficient Witneſs. 
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HE Lords Il Council and Selon, * the becher Pipe teh of * 
Enact and Ordain, That all Interlocutors pronounced by the Ordinary 

ned the ſame. Day they are pronounced; And that whei 
=" S,: Decreets or Proteſtations are pronounced upon Debate 
Thel ſumeè be prese by the Clerk to be ſigned by the Ordinary, withi 
fix Days imm jately after pronouncing at furtheſt; within which Time i 


Nh » the Onter-hopſe, an 


more than'fix Days after the. Debate, ſhall be void and 10 
two laſt Days of the Seſſion, upon whii ch all Ioceloct 
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eight? Hour after pronouncing, otherways to be void ny null. Ad Diſco 
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N ** on at the Inſtance of the Treaſurer of the Bank upon the Act of 
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frequent in Informations, Petitions and Anſwers, That it is necefſaqy 
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"HE Lords of Council and Seffion; conſidering the great Inconienien 
I by offering reclaiming Bills againſt Interlocutors in Preſentia after "ag 
' Tnteryals, when the State of the Proceſs, and Grounds upon which the Luds 


upon the ſame Points: Do ordain all Perſons who conceive they hr any 
Ground to complain of Interlocutors in Præſentia, to offer their recaiming 
Bills within Six Sederans Days after pronouncing Decreets, Acts or [uterioo- 
tors, . reclaimed againſt at furtheſt-; and Declare, They will not in any Cak 
receive or admit of more than Two reclaiming Bills from the fame Party, 


the Clerks to receive or preſent to the Lords any Second or Third recaiming 
Bills above Six Days after the Date of the Deliverance written upon the Fi 
odr Second Bills reſpectiue; or to receive or preſent more than Three Bills from 
the — 1 Party againſt one Interlocutor. And Ordain theſe Preſents to be 
Printed. 5 JJ 8 T 
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Ine GibſonBaftor appointed by the Lords for the Eſtate of Rictatbus 
I haviag obtained a Decreet before the Sheriffs of Edinburgh againſt Robert 


| Ceghorn one of the Tenants, for his Rent of the Crop 1703, and in — 
e e N 
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ng, the Terms of Payment being firſt come and b 
93 denounced this Robert Cleg horn who was her Debtor, and about 
remberi1705 Mr. Gibſon took a Diſpoſition from him to the Corns then on 

8 91 be Payment of Three , Years Rent, vis, For the Crops 1903, 

BY and 17055 and by Virtue thereof recovered Payment. „ 

The Lady raiſed Reduction of the ſaid Diſpoſition. againſt Mr. Gb/op upon 

e Second Part of the Act of Parliament 1621, as made to him in Prejudice 
the Purſuer's lawful. and more timely Diligence : And craved that in the 

rms of that Statute, he might be ordained to make forthcoming to her what 
voluntarily paid to him, by the common Debtor's partial Favour, for 
crop 1704; which neither the Decreet obtained by the Defender before 
en due, nor his Hypotheck for the ſubſequent Year could warrand the Pay- 

F pro for the Defender. He having received Payment of his own Rent 

of the Froduct of the Ground, by Virtue of the Diſpoſition taken for pre- 


one: In November 


ent 1621; whereof the grand Deſign was only to preyent fraudulent 
Wi cpoſitions, in Prejudice of anterior lawful Diligence uſed by others. For 
er it mentions that the Doer of the Diligence bas Action to recover what 
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5 voluntarily aid, in P rejudice thereof, by the Debtor to his Cre dit or : 
Wing as à Perſon un 


der Diligence can, for the Favour of Commerce, {ell and 
Woof of his Moveables for what Price he pleaſeth to a Creditor as wel} as to 
cher: So he may likewiſe fell and diſpone them to his Creditors. in Order 


Je fold and applied for their Payment. o And it were out of Meaſure hard if 
Wafer, who for Security of his Rent takes a Diſpoſition from his Tenant, 


Wood ly open to the Tenant's Creditors, who having ſimple Obligements are 


ache Tenant has only the Excreſce pro Cultura & Cura. Tho? our Law 


W.1udehis taking a Diſpoſition for Payment from the Conſtruction of Fraud. 
WT Repled for the Purſuer. Albeit in a Competition, a Donatar of Eſcheat 
vive from a Creditor getting Payment in that Interval Let in the Caſe of 
IDipoſitions granted by Bankrupts ( which are moſt unfavourable ) there is 


euch contra Pallet, November 14, 1679, Pollock contra Kirk Seſſion of Leith, 
Whe Caſe, that the Di 


lader (who hath a Hypotheck but for one Year ) ſuffering mo Years Rent 


nubn Creditor; and any voluntary Right granted to him in Security 
thereof, falls under the Act of Parliament 1621. If Maſters were preferable 


tuned: For no Body would deal with or truſt them, as not knowing what 
[Rents may be _— t0 their Maſter. Nor doth the Factor's bone Fides in 
[acepting the Diſpoſition avail him: Becauſe, that might be pretended by any 
other Creditor, gi ſuum recipiendo nulli widetur Frauem facere, and Law, 


FA ˙· A renn 
|. Duphed for the Defender. He is not pleading upon nis Right 01 Hypotheck, 
i ufon Li Ditpotiian wich be lawfully rock, and diſpoſed of the Subje, 
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ome. and bygor 
charged and denounced. thereon., In Decewber. . ta the Lady 


he Expence of Poinding, had no ways contravened the AQ of Par. 


 Inflance can be given where ever the Law took Effect as to that Clauſe, 


. Capacity to do more timely Diligence. Eſpecially conſidering, That the 
T 10 Regt of all the Product of the Ground is in the Maſter for his Rent, 


oss the Maſter a Hyporheck but for one Year's Rent; yet he has ſuch an 
ereſt in his Tenant's Goods even for other Years Rents, as may always 
who is preferable toan Aſſign obtaining Right ſtante Rebellione) could not 
Wo Diſtin&ion betwixt a Competition and Repetition, November 11, 1675, 
en 10, 168, Brown contra Watſon and Drummond, , Nor doth it alter 
ſpoſition here was by a Tenant to his Maſter : For a 


Fo ly unuplifted in the Tenants Hand, is conſidered quoad theſe only as another 


for the Rents of precedent Years, the Credit of all Tenants would be quite | 


[Without Regard thereto, preferreth the anterior Diligence of another Creditor, 
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34% 4 Journal of th 
| by Virtue thereof, for Payment of his Rent, without any, Trouble or 1,0 
pellation from the Purfuer. The Diſpoſitions mentioned in the Dec 
cited by her, were not granted by Tenants to their Maſters; and the Sah 
diſponed were ſtill extant unuplifted. | 


from his Tenant, tho? in a Competition another Creditor doing Dig 


- Virtue of the Diſpoſition, he cannot be liable. to repete what he recyy 
5 more than if he had poindeds | Py „ 


July 14, 1709. Poor Katharin Graham Reli# of John Murray nad 


"FN the Action at the Inſtance of Natharin Graham as Rxeeutrix wy 


5 1 reſting of her Husband's Pay as Serjeant for ſeveral Months p 
September 1698, at f. ſh. 8 d. per Diem, conform to the Eſtabliſhment | 


band ſerved ſo long as Serjeant ; which ſhe contended was ſufficient to fy 
her Claim, unleſs the Defenders prove Payment. 
Alledged for the Defenders, The Action is preſcribed quoad Modum Prigj 


concerning the Preſcription of gh "Ty Fees, and the like Debts not hy 
on Writ. For a Soldier's Pay is a D ad 
alimentary, and neither uſing to be founded on or diſcharged by Vit, y 
preſumed to ly long over unpaid. So in a Caſe 5 
Lieutenant General Holburn, the Captain was preſum'd to have got his 


the Government thinks fit to delay the ſame. So a Soldier's Arras were 
found not to fall under the Three Years Preſcription, in the Caſe of aptait 
Sle rer and Robert Forreſt, Anno 1501, and in that betwixt General Rag and 
Serjeant Heriot in the Year 1905, IT 


: th Caſe of a Soldier's Arrears, which is not like an ordinary Servant 
JJ ² RT ET OI et COT 


. and William Midowal his Brother, 
pn Peu having, before his Marriage with Barbara Fullarton Lady Freq, 


ment to renew the ſame in Favours of her Aſſignies, when and now oſt 
ſhould be required; 
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The Lords found, That in the Caſe of a Maſter obtaining a Diſpah 
might be preferred; yet the Maſter having obtained Payment 6 


Full 


KY 


Gunner in the Caſtle of Edinburgh, againſt | the Earl of Leven aud * 


1 Husband, againſt the Earl of Leven Governour of the Caſtle of Eai 
and Major Colt Paymaſter to the Gariſon; for Payment of 4x W. 15 A 


Purſuer offered to prove by the Muſter Roll, or by Witneſſes, e 


i, 


not being commenced within Three Years, conform to the 4# $3, Par 


ebt like unto a Servant*s Fee: Boilbin 


A 


of Levy-mony ; ſince he did not queſtion it de recent, 
Anſwered for the Purſuer. There is no Parity betwixt an ordinary Smut 
Fee, and Arrears of Pay due to the Queen's Servants, or Soldiers: dt 
no Lieutenant General or Colonel can be purſued for theſe till he receinthen 
from the Government, which is ſometimes Eight, or Nine or mo Yay 4 


The Lords found, That the Three Years Preſcription takes not Plce i 


|; 3 
$$ * 
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Eodem Die. James Vallange of Poſſils, gainſt Patrick Medowal f Freugh 


PVrit and {ubſcribed-a Renunciation of her Jointure, containin woe 
ned 


1 and ſhe having, many Years after the Marriage, al 
her Jointure to Patrick M*dowal of Freugh and William his Brother, her Gl 
- dren of the firſt Marriage; Poſils purſued an Action of Mails and Puli 
againſt the Aſſignies and other Intrometters with the Rents of the Jointv® 
| Lands, who founded on the Renunciation to exclude him 40 agenao. Alledgd 
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Aleugel for the Purſuer. No Reſpect can be had to the Renunciation. ge: 
ſe, 1. It is null, for that it bears not the Place where it was writ. 2. Ilge 
4y had tacitly paſt from the Benefit thereof, not having diſpoſed; of her — 8 
nature before the Marriage; and ſhe could not do it afterwards: In Reſpect 
Marriage was a legal Aſſignation to the Purſuer of all that belonged to 
Wife, or ſtood in her Perſon at the Time they entred into the State f 
rrimony; and the Right renounced recurred to him Jure Mariti. 
I. ſreroed for rhe Defender. As it cannot be controverted, but had the Re. 
cciation been tranſmitted by the Wife to a Third Party before the Marriage, 
WW. Conveyance would have been effectual, Januar) 15, 1669, Hamilton 
tra Bain: So in the preſent Caſe, the Husband having obliged himſelf to 
ew the Renunciation in Favours of his Wife's Aſſignies, there ſeems to be 

Wa queſiturm to them when ever ſhe aſſign'd. „ 


* . 


* [Repled for the Purſuer, The Clauſe in the Renunciation obliging the 
band to renew the ſame in Favours of the Wife's Aſſignies, muſt be under- 
ad poſitis Termini habilibus, in the Terms of Law, ſhe exercing the Faculty 
. Goving debiro Tempore be fore her Marriage, which was a legal Aſſigna- 
a in Favours of the Husband of all ſhe had ndt otherwiſe diſpoſed of. So 
t the Defenders in this Proceſs, are to be conſidered only as ſecond or 
WEerior Aſſignies, competing with the Husband's firſt legal Aſſignation inti- 
11% /// ¼ ory 03 for ĩ ĩͤĩ ĩ Son aug Soo do on 
he Lords did not regard the ObjeQtion againſt the Renunciation, that it 
otioned not the Place where it was granted; ſeing it was written and ſub- 
bed by the Husband himſelf: But found, That the Renunciation of the 
3 ferent" recurred to the Husband Jure Mariti after the Marriage. 
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Who's 5 1709. William Baillie of Lamingtoun, ag4inf Mr. Alexander 


Menxzies f Culterallers. 


a2 Reduction, Improbation and Nonentry at the Inſtance of Lamingtoun. 
1 againſt Culterallers, his Vaſſal; The Defender alledged, That no Proceſg - - x*: -. 
Wuld be ſuſtained againſt him; in Reſpect there is more than Year and Day 
W:wixt.the Citation for the Second Diet; and the Day of Compearance. _ 
Wo Aledged for the Purſuer. In Executions, the Day of Compearance for the firſt 
Wit muſt be within Year and Day of the Citation; but it ſufficeth that the 
W:y of Compearance for the ſecond Diet, be within Year and Day of the firſt 
, „„ 

W 4nſwered for the Defender. Albeit when different Citations were given for 
Wi firſt and ſecond Diets, it Was ſufficient to make the firſt Day of Compear-. 
Noe within Year and Day of the Citation, and the ſecond within a Year of 
e firſt ; Yet now when Citations to both Diets are allowed to be given at 
Wace, the Day of Compearance ſhould be caſt within Year and Day of te 1 
. ns of the Execution, otherwiſe Wakenings would be unneceflary in any - | 
| The Lords repelled the dilatory Defence. 


| Eodem Die. Beatrix Colvil Lach Roſſie, ag4inſt Colonel Patrick Ogilvie; 


Ik a Competition betwixt the Lady Raſſie, who had arreſted a Debt due to 
Calvi of Kincardin in my Lord Bargany's Hand; and Colonel Ogilvie, 
Pho pretended Right to the ſame Debt by Virtue of a Precept drawn by my 
Lord upon his Chamberlain, payable to Kincardin, and indorſed by him to 


liz Colonel, the Precept being of a Date anterior to the Arreſtment, and the 
w KBS - - „ Indore. 
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348 A our nal of the Selon; containing 
Illundorſation wanting a Date: The Lords found, That the Indorſation b U 
ſüumed to be of the fame Date with the Precept, unleſs the contrary y : 
=. proved; and therefore preferred Colonel Ogilvie. Albeit Atignations 115 f 
=—_ in the Date, in a Competition with legal Diligence, are pre umed to hay 11 


been made after the Diligence. Becauſe, Writs of that Nature are Ordings 
dated, and it is a Kind of Fault to omit what is ordinary: Whereas Indo. 
tions of Bills of Exchange are commonly Blank in the Date; and all the Prin 
eg leges of theſe are by the Act of Parliament 1696, extended to Inland Bills wg 
„ . eo. n & iO eee AT 
July 16, 1709. The Executors Creditors A John Stuart Merchant i» jy 
burg, 4 65 Mr. Robert Stuart Profeſſor of Ph:loſophy in the Colky _ 
„„ Tel | 4 TW | = 


n 


T Ames Stuart Advocate, one of the Town Clerks of Edinburgh, having 
I fore his Deceaſe in January 1104, diſponed and made over all his 
and Effects in Truſt to Sir James Stuart of Goodtries his Uncle, and Sir Hog 
n Cuninghame of Craigend his Father in Law, for the Ends mentioned ing 
Diſpoſition; with a Clauſe ordaining what remained of his Eſtate, after ij 
| ment of his Debts and Legacies, to be made forthcoming to his two But 
John and Mr. Robert Stuarts equally betwixt them; and John Stuart chuig 
to die a little after James, before the Truſtees had executed his Will: I 
Truſtees the 25 March 1705, ordered 6029 Þ. the Superplus Ball 

| James's free Gear to be put in Mr. Robert's Hands, to be kept and nd 
forthcoming by him to ſuch as ſhould be found to have beſt Right, J 


- Staart's Creditors confirmed his Share of the Mony as Executors Credit 
im, and purſue Mr. Rovers for Payment. n. 
Alleaged for the Defender. He being Creditor to his Brother John in qi 
Bond of 730 Pound of Principal and ſome bygone Annualrents, ought hare 
Retention in his own Hands for his Payment: Eſpecially conſidering, The 
the Share of James Stuart's Eſtate falling to his Brother Joha, was nevetis 
1 Bonis of John, but in the Perſon of the Truſtees who had the abſolute Dipl 
th ereof after John's Death, and were only liable to an Action of Truſt at th 
Iͤgnſtance of his Creditors, or Repreſentatives. And theſe Truſtees hauiꝑ put 
1 the Mony in the Defender's Hands to be forthcoming to John's Creditors, be 
might juſtly pay himſelf in the firſt Place by Virtue of the Delegation: & 
| well as the Truſtees might have immediately paid the Creditors with ti 
Mony as far as it would go, without Neceſſity of Confirmation. 
ERephhed for * Pur ſuers. Their Debtor's Share of his Brother's Means wi 
=. in Bonis of the Debtor, at his Deceaſe, and not then in the Defender's Hand 
© © So that whatever way thereafter he attained Poſſeſſion, he could not reum 
bor his own Payment, without eſtabliſhing a Title, by confirming hin 
—_ Executor Creditor. Creditors cannot by any indirect Means prefer them{c!ve 
_ to other Creditors doing Diligence after the common Debtor's Peceally 
© February 8, 1662, Crawford contra Earl of Marray, and February 14, 160! 
HI The Children of * contra Laurie. And the Truſtees could not traf 
Mit any Title to John Stauart's Effects, from whom they had no Trult 0! 
Powers to pay his Debt. Beſides, whether the Right of John's Sha'e ws 
in Bonis ejus, or in the Perſon of the Truſtees, they could never evacuate ti 
Truſt, by giving his Share, after his Death, to any Perſon wanting 2 Title | 
.  Duphed for the Defender. Creditors cannot indeed by indirect Means pf 
bperr themſelves to others, and it is certainly..a moſt indirekt Method, for! 
* Debtor to take an Aſſignation to his deceas'd Creditor's Debts, in order 
_ compenſe againſt the Defunct's other Creditor's doing Diligence, which 2 
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aſe of the cited Deciſions: Seing this Courſe would open a Door to 50 
-editot to operate his o- n Preference, by colluding with a Debtor. But 
ere there is no ſuch Practice: On the contrary, the Defender got the Mony 
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virly in his Hand by the Truſtees, who had the only Right thereto; and did 
-uly apply it for the Uſe he received it. 2. Suppoſe John Stuart had lodged 
Mr. Robert's Hand, a Sum to be expended by him in paying John's Cre- 
lors, is it to be imagined that Mr. Robert could not in that Caſe have paid 
elf after the Debror's Deceaſe without Confirmation? Seing qui ſuum re- 
2 Condiftione non tenetur. Much more muſt Retention be allowed in this 
Nie, where in Effect the Mony was never in Bonis Defuncti, but the Truſt 
wed from others. Again, as had the Mony been put by the Truſtees in 
I.. Robert's Hand while Joh» was alive, he, Mr. Robert, would have good 
abt of Retention: So he mult be allowed the like Jus Retentionis againſt 
J . 
[riplyed for the Purſuers. The Diſparity is manifeſt: For putting the Mony 
Mr. Robert's Hand in John's Liſetime would zp/o Facto ha ve made an extin- 
iſhing Concurſus Debiti & Crediti, which could not happen by his getting 
Ne * John's Deceaſe, which nothing but a legally eſtabliſned Title 
pe Lords found, That Mr. Robert Stuart had no Right of Retention for 
5 own Payment; and that the Creditors of John Stuart ought to be prefer- 


= 


W 


0 his Share of the depoſited Mony, according to the Diligence uſed b7 


em to affect the ſame. 


Fodem Die. Janet Cochran Relick of James Allan Writer in Edinburgſi; 
_ againſt John Pringle Litfter there. ; 9 „ gl 


N the Action at the Inſtance of Jauet Cochran, as having Right to all her 

= Husband's moveable Debts, againſt John Pringle, for Payment of N inety 
Wound Scots contained in a Bill dran by David Forreſter upon, and accepted 
„che Defender, payable to James Allan the Purſuer's Husband : The Lords 
Pond it not relevant to aſſoilzie the Defender, 'that the Purfuer's Husband had 
aten and ſubſcribed upon the Bill a Receipt of the Contents. In Reſpect 
De Bill with the Receipt upon it was found among the Husband's Papers after 
dbeath: And therefore the Receipt was preſumed to have been writ Spe 
Wunrande Pecuniæ; And not being delivered, Law preſumes that Payment 


5 * — 


never made. 


| July 22, 1709. The Feuars of Dundaff, againſt David Madril of Muir- 
inſt 

David Madril, for declaring the Purſuer's Lands tree of any Aſtriction to 
the Defender's Mill called the NMairmill; The Purſuers Charters bearing this 
Clauſe, 'They-atweys coming to the ſaid Mill with al Corns grindable growing upon 

their Lands, which they ſbauld happen to.grind, and paying Maltares and Kpave- 
Wit, and doing other Duties for grinding thereof Uſed and Wont, and upholding tile 
ad Mill, M bse Dam, and Watergang thereto, conform to Uſe and Wont, 9 
and alſo bringing all other Corns as well Malt as others, which they ſbould happen ta  _ 
brig nithin the Bounds f theſe Lands, #0 be grinaed thereat for Out-ſucken Mul 
ere dlennerly: The Lords found the faid Clauſe to import a Thirlage, and 1 
nat the Pur ſuers could grind none of the foreſaid Corns at any other Mill. Sh "I 


IN the Proceſs of Declarator at the Inſtance of the Feuars of Dundaff, aga 
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 Eodem Die. Alexander Duncan of 'Strathinartin, guinſt Mr. Alerande 
nene 5 


; 1 can, who had a Diſpoſition of the Lands from the Debtor's Heir, objefe 

_ againſt an Intereſt produced by Mr. Alexander Graham,” viz. two herety 

Bonds with Infeftment granted to his Author by Wintoun, that the ſame * 

be underſtood ſatisfied and paid. In ſo far as, he the common Debtor aſſiened 

Alexander Graham's Author, for the more ſecure Payment of his Mony, 9 

Tack of Lands paying more Duty than his Annualrent amounted to, by u 

tue whereof he entred to Poſſeſſion, and ought, or is preſumed to have continua 

to uplift the whole Rents, unleſs he can make appear, That he was debany 

by Another Creditor. ; DOTS 019906 . 

. Anſwered for Alexander Graham, His Author intrometted with no more mm 

ſatisfied the Annualrent of his Mony, nor was obliged to intromet with, 9 

compt for more ofthe Rents ; ſeing he debarred no other Creditor from ay 
thereto. - © „ 045 1097 The J 

The Lords found, That the Aſſigny was not liable to intromet beyond; 

Annualrent, nor comptable for more. For they diſtinguiſhed betwixt 2 

—_ _—_— Right in Security, and a legal Right by Diligence of Appriſing or 


- TN the Ra nking of the Creditors of Wintoun of Strathmartin, Alexande; Dux 


—— „% 4% 


z 


| July 26, 1709. Dam Janet Murray Lady Pitfirren, | againſt Mr. Alm: 


der Wood, Chamberlain to the Earl of Kinnoul. 


=_ IN the Suſpenſion of a Charge at the Inſtance of the Lady Pitfirren, agil 
3 1 Mr. Alexander Wood, for Payment of One thouſand four hundred Fund 
1 Contained in a Bond granted by him to the Charger, for the Behoof « the 
Lady Cultmalundie her Daughter, in Lieu of the Complement of a Gown r 
renouncing her Liferent Right in the Lands of Calrmalundie, purchaſed by the 
Earl of Kznnoal from David Drummond her Husband : The Lords found tte 
Bond not compenſable by a Bond granted of the fame Date for the lik: dum 
by the Husband to Alexander Wood the Suſpender. In Reſpect the cuſtomary 
3 Gratification to a Wife for her Conſent to the Alienation of her Houbands 
= Lands commonly called, The Ladie”s Gown, falls under the Parapharnuis, and 
eee excludes the Jus Mariti: And it hardly conſiſted with 60 Fides in the So 
ſpender, to take another Bond at the ſame Time from the Husband, to deft 
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the Security granted to the Lad. 
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july 28, 1909. Sir Archibald and Mr. fohn Stuarts I Blackchall, , 


1 Fa Tix Fo 


iſemell having in the Year 1688, purchaſed from Sir Archibali Stuart el 
Ai Blackhall the Lands of Lang bouſe, with two Pieces of Meadow and a 
Part of a Wood diſtin& from the Lands, he, ſeveral Months thereafter, to 

_ gratifie Sir Archibald, granted him at his Deſire an Obligement to pals from 
the two Pieces of Meadow and Wood, if he and his then eldeſt Son ſhould 

- © _. thing fit to redeem the fame from Car ſemell within two or three Years at mont 
by Payment of Three hundred Mecks which he paid for them. Neither ® 
Archibald nor his eldeſt Son offered to redeem, for the Space of four Years thi 

they lived together: But Sir Archibald after his Son's Death, ag 
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n and his then eldeſt Son; Reverſions being ſtrictiſimi Juris. 
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Fligement to Mr. John Stuart his ſecond Son now of Blackh all, who uſe dan 
der of Redemption, and purſued a Declarator. * 


Aledeed for the Defender, His Obligement being only a Matter of Compli- 


heat and Civility, ſigned ſeveral Months aſter he had purchaſed the Ground, 
herein he allowing Sir Archibald and his Son the Freedom to retract the Bar- 


zin within two or three Years af fartheſt; and none of them having ſignified 


ny Inclination to do it for the Space of four Years while the young Laird lived: 
r Archibald or his Aſſigny cannot pretend any Benefit by the Clauſe of Re- 
erllon, which was not conceived in Favours of him alone, but in Favours of 


\ 


1 Anſwered for the P urſuer. Tho? Reverſions be ſtrictly interpreted asto the 


anſmiſſion, and go not to Aſſignies unleſs expreſſed ; They are largely and 
WF. ourably interpreted, as to the Time of Indurance; and Irritancies thereof 
T.. ourgcable before Declarator: Becauſe the allowing a Reverſion implies that 


1 


e Price was not adequate; and it appears from the Defender's Backbond, That 
ere was not a competent Price given for the Subject craved to be redeemed. 


ny 


or is it of any Moment to object, That the Reverſion is only perſonal to Sir 
hibald and his eldeſt Son: Seing Mr. John Stuart is now in his Brother's 
Jace as his Heir, and the Father concurs in the Proceſs. Beſides, our Law 
Neems no Right to be perſonal, without the excluſive Words Allennerly or 


The Lords found, That the Subject controverted is not redeemable : In Re- 


Nea the Backbond was granted ſeveral Months after the Diſpoſition, and ſo 
as not Pars Contractus; Conſequently the Reverſion behoved to have been 
med in the ſpecifick Terms thereof. R n 


oenber 4, 16g. John Murray of Arthurſtane, again James Wood 
11 TIT e 


. 


* 


WO Murray Adjudger of the Eſtate of Farquharſon of Balloch, having purfu- 


ed a Reduction and Improbation againſt James Wood another Adjudger, 
berein all Diligence at his Inſtance, and Grounds thereof affecting the common 


ebtor's Eſtate were called for, and Terms taken by the Defender to produce; 


3 


having the 22 of Jul) laſt obtained a Decreet of Certification for not 


WroduQtion, which was extracted the 8 of Auguſt thereafter : James Wood now 


Wen: elents by Bill, That his Writs were in Town, in Order to have been pro- 


Wiced when the Certification was pronounced, but his Doers had not adverted 

Wo it, Buſineſs being hurried in the End of a Seſſion; and craved the Lords 
Would recal the Decreet, and allow his Intereſt yet to be produced. In Re- 
Ward, however tender they are in reponing 7 Certifications in Improba- 


Wions that have ſtood long unquarrelled, yet ſuch may be got rectified if quar- 
Wrclled de recenti, Stair, Inſtit. Lib. a. Tit. 20. F. 11. June 26, 167 3, Murray 
þ Fi 

| Anſwered for John Murray. Decreets of Certification in Improbations hav- 
ing been always conſidered as the beſt and ſtrongeſt Securities in our Law, o 


they can hardly be overturned, tho' pronounced in Abſence; And the Cer- 


Wiihcation in Queſtion being orderly extracted, after Compearance, and taking 
Terms; it can never be brought back. The cited Deciſions relate to Caſes 


Where the Production of Rights was hindred through Accidents that humane 


wer could mot foreſee, or prevent: But the Lords never reponed he A 
g we, 01 
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Wand Crichtoun againſt Marray. | February 17, 1675, Bannantine againſt Rome. 
uno Forms, if recently complained of, ſhould be rigidly obſerved againſt 


creet of Certification upon no other Ground than that ofa recent Applicati- 
mn. Law muſt not be turned out of it's Channel and common Courſe, to 
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352 A Journal ef the Selſon; com 

=. meet a particular Caſe, tho? there may be Equity in it: It . Maxim 

among the Doctors, That Equity ought to be the Rule in making L. awo, but 
not in judging; when inconſiſtent with the Law made. So that o 


: one ſho 
rather habe the Benefit of the eſtabliſhed Form, than that another ſhould b. 


in 


relieved of an Tnconventency incurred through Neglect thereof; according t0 
the Rule, Jara ſubveniunt Vgilenabu, Bec And therefore from the Ty 
Time Mr. Murray obtained His Decreet, it became a good and ſufficient Right 
to him, which cannot be made leſs ſuch, by the Defender's a plying for Re. 
| _ fdrefs ina ſhort Time thereafter: Becauſe, when once the legal Lime allowed 
ber producing Rights is expired, Law makes no Difference as to Times of Ap. 
_ plication; which otherwiſe, were raw ae to be determined, that Perſyng 
might not be at the Trouble or Expence of extracting till the fame are eh. 
The Lords reponed James Wood againft the Decreet of Certification, ang 
allowed his Writs yet to be received; he paying John Murray's Expence, 
according as he ſhall depone that he expended in procuring the ſaid Decreet, 


November 9g, 1709. Thomas Sandilands Colleftor of the Fine: 0, 
the Juſtices of Peace in the Diſtrit# of Mid- Calder, ga, John fut 
J i Y5-. 7» 


Tobn Purdie fined by the ſaid Juſtices of Peace in One hundred Pound 9, 
for Fornication with Chriſtian Howiſoz his Servant, conform to the 4% 
38, Parliament 1661, he being the eldeſt Son of an Heretor, and fo a Gentle. 

man in the Conſtruction of Law; When charged for Payment by The 

Sandilands Collector of theſe Fines: He ſuſpended upon, this Ground, That 
the Fine was exorbitant; in ſo far as he was but a ſmall Heretor, and the AR 

of Parliament impoſeth the One hundred Pound upon Gentlemen Tranſgreſſors. i 
Y And as all Heretors are not Gentlemen; ſo he denied that he had the leaſt WWF 
=_ . Pretence to the Title of a Gentleman: And further, he had married the Wo- 
© © man he offended with, which leſſened the Scandal, and was a Ground to mi- 
, d e e 

The Lords ſuſtained the Reaſon of Suſpenſion to reſtrict the Fine to Ten 

Pound Scots: Becauſe the Suſpender had not the Face or Air of a Gentleman. 
Albeit it was alledged for the Charger, That the Suſpender's Profligateneb 
and Debauchery, the Place of the Country where he lives, and the Compan 

haunted by him, had influenced his M een. 


November 11, 1709. The Lord Juſtice Clerk and bis Lach, aii Join 
Hamilton of Bangour and bir Twwors © 


bees Proceſs.at the Inſtance of the LY Ormifoun and the Lord juſtice 
1 Clerk, her preſent Husband, againſt Jobs Hamilton of Bangour, as Helt 
to the Lord Whitelaw the Lady's former Husband, for Payment of ſome Mer- 
wo chant Accompts due by the Defun&, and afligned to the Lad. 
I!) be Lords found the Accompts are not continued by Articles advanced to 
-” che Defunct's Relict, for his Funerals, Maintenance of the Family, and then 
Mieurpings, by the ſame Perſons to whom the former Accompts were dur: 
I.! Feſpeck the Lady did noways repreſent her laſt Husband. And therefor 
uſtained Preſeription of theſe Accompts guad Modum probandi, not bt 
8 4 purſued, within three Years after the Husband's Deceaſe, : 
+ _ Albeit it was alledged for the Purſuer, That ſeing the Articles fur 
After Vizelaw's Death affect his Means, they ſhould be reckoned in the = 
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Gil with what was furniſhed before, tho not made by Order of the Heir or 
dener: Nom qui propter Flmus uliquid impenidi, cum Defuntto contrabere 
cur; non cum Hærede. . 1. F. de Religioſis et Sumptibus Funerum. 
in Reſpect it was anſwered for the Defender, That any Accompts taken on 
Ger N hite laws Deceafe by the Relict, who was neither his Heir nor Exe- 
or, cannot be conjoined with the Accompts owing in his Lifetime, to . 
preſcription thereof. For it cannot be underftogd à current Accompt, but 
dat is. continued betwixt the fame Perfons : Seing the Reaſon for computing 
he three Years Preſcription from the laſt Article of a Merchant's running Ac- 
apt is, partly, becauſe a Perſon who gets new Articles truſted to him before 
the former are paid, ought not to object the Merchant's Forhearance and Diſ- 
tion, to his Prejudice; partly, becauſe the receiving of the laſt Article is 
tacit paſſing from Preſcription of the former, which Reafon can't take Place, 
ere the laſt Articles are not taken on by the ſame Perfon to wham the firſt 
ere given off, or by his Repreſentative; For any other indifferent Negati- 


the Defunct's Heirs 3 and far leſs could he do it tacitly by Innuendo's. So 
geit Relocation (of which the Currency of Accompts is a Kind) can never 
bike Place; fave betwixt the fame Parties, or their N : And Three 
nſecutive Diſcharges do not import a Diſcharge. of alt Bygones, where the 
cf? or laſt of theſe Diſcharges is granted only by a Chamberlain. 


Jer Aion at the Inflance of Georg Livingtow, againſt Preſtoungrange 
de Lords fiſted Proceſs againſt the : 
unent was fitting, and he claimed his Privilege and repreſents 
meer a Neceſity to go and attend it. 


* 
Fn 
, 8 
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Me Reduction ex Capite Inbibitionis, at the Inſtance 


— 


£ 


of John Crombie, 


ity, December 4, 1628, Porter contra Baillie. The Reafon why a Copy is 


N hat ty do. 


a 


ern solemnity. For the A. 139. Par. 1592, Ordains only the Copy to 
* Uhſcribed by the Officer; and Formalities are_not to be introduced by In- 


* 01 bears; That the Party was duly and lawfully inhibited, and * 


— j 


um Geſtor could not ag renounce the Defence of Preſcription competent 


fvrember 16, 1709. John Crombie Sheriff cler of Roxburgh, againſt 


Wicelliry is, That the Parties, who are often ignorant of their own Buſineſs, 
day dew their Copies to their Lawyers, to anfwer for them, or adviſe them 


| Rephed far the Purſuer, The Execution quarrelled is moſt formal, altho' 
t bears not Delivery of a Copy: There being no Statute exprefly requiring ** 


fin, The A& 75, concerns only the Method of Execution at the Dwel- 
ung houſe in Abſence of the Party, where 4 Copy is abfolutely neceſſary ta. 
© left for Intichation, as it is in the Cafe of Execitipns at the Market-croſs 
! Edinburgh againſt Perſons out of the Country: Whereas the Purſuer's Exe- 
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ember 15, 1709. George Livington againſt Moriſon of Preſtaungrange. 


ds ſiſted Proceſs e Defender, as being a Member of Far- 
lament, albeit he was not yet attending the Parliament, In ws 0 the Pars 
that he was 


 winſt James Robertſon ; the Defender alledged, That the Purſuer's In- 
Ablion is null, in Reſpe& the Execution doth not bear Delivery of a Copy 
b'the Party inhibited; which is indiſpenſibly requiſite in the Executions af 
U uomons or Letters, Stair Inſtit. Lib. 4. Tir 38. . 15. Lib. 3. Tit. 3. 
3. 48. 75. Parl. 5. Ad. 139. Parl. 12. F. 6. Tuly 28, 1671, Sit Joby 
Lich contra Sir George 1 ; and not ſuppliable by Intimation to the 
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be Fertiorated, which is all that the giving a Copy is deſigned for: 80 lavf, 
_ anhubited infers that a Copy, if necellary, has been delivered; Nam preſm 
tur pro Solennitate Inſtrumenti. The Deciſions founded on by the Purſyc, h 


George Fobnfon, beſides that it is but a ſingle Deciſion, hath this Special 
| That 15 Execution bore not lawfully inhibited, as in this Caſe, by; 4 


that Execution bear, nor imply Delivery of a Copy. As to my Lord Stair 
ee thar if only delivered in the Places cited, concerning the Execyj 


warn them not to contract or bargain with ſuch a one; And they are put uf 


\ Liedges, iu pan them in mol Lace to purchaſe from Perſons nh, 
denounced, but the Regiſtration thereof: And when Purchaſers find int 


_ "againſt the Liedges, as being null in Conſequence. : 2. Where Lay x 


- quires a ſpecial Solemnity, the Meſſenger's Execution muſt. bear expreſy thi 
It was performed. And the Cuſtom. of giving Copies is fo prevalent, that 


tion. Are pot all prohibitory Diligences reſtraining the Exerciſe of Property 
and prejudicial to fair Purchaſers, odious as well as Horning 2 There is n 


* can be due and lawful, in the Execution, but what is according to the Ca 


on, would not only make a Meſſenger Judge of what is Law ; but allo woul 


| _ » Lords ordered the Regiſters to be ſearched, to know if conſtant and unifor 
- Executions of Inhibitions de bear Delivery of a Copy to the Party tho' pe 
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Journal of the Sefſion.; containing 
And as perſonally apprehended, implies that the Pary | 


1y . apprehended. 


4 : 


not meet; For that on the 4 December 1628, finds only Intimation to. 
perſonally, ſupplyes not a Charge, which indeed it cannot do: Seing a ( 4 


bo 


- Tequires to be by Execution. The Prattick betwixt Sir Fobn. Leit. and g 


inbibited according to the Will of the Letters: So. that neither U 


ons of Hornings and Summonſes, which materially differ from Inhibitionz 1 
"ſo far as in Horning a Perſon being charged to pay under a ſevere Certificg 
on, the Execution ought to be very ſolemn and formal: And the Execyjy 
of both Hornings and Summonſes concern only the Party cited or charge 
'Whereas the Execution of Inhibitſon doth chiefly concern the Liedgeg | 


ciently in mala Fide to do it by the Copy affix'd at the Market-croſs, 
_  Duplyed for the Defender. The Validity of the Execution again} th, 
Liedges, doth not ſupply the Defect of the invalid Execution againft the puny f 
For the whole muſt be valid, or the whole is null : as Bonum ef? ex iner! 
Cauſa, Malum ex fingulis Defectibus. It is not the Execution againſt thi 


Regiſter the Execution againſt the Party null, they regard not the Execuii 


may {ay in the Words of the Law, In tantum probatum eſt, ut non fucrit ni 
ceſſe Scripto id comprebendere. 3. The fancied Diſparity betwixt a Hornig 
and Inhibition, is no more tothe Purpoſe, than to ſay, Horning is not Inhib 


material Difference betwixt the Deciſion 167r, and this Cafe: For nothin 


' of what % »A ag ot. ooo. Wi 
The Lords repelled the Nullity obje&ed againſt the Inhibition, Tatil 
ͤ§· ( T 
Here it was obſerved by ſome of the Lords, That there was no Speciili 
betwixt the Deciſion 1671, and this Caſe: Becauſe the former bears, Th 
the Meſſenger executed conform to the Command of the Letters, andthe 
| bore a Warrant to inhibit lawfully. Beſides, that to ſuſtain ſuch an Execut 


mand of the Letters; And it were dangerous to allow Meſſengers to be Jug 


_ Prove a Temptation to Perjury, and unſecure Purchaſers who acquired ON 
Advice of Lawyers, upon the Faith that an Execution not bearing Deliver) 


vember 30, 1709, Upon adviſing a reclaiming Bill and Anſwers, tl 


1 5 NY 2 : g 6 ; * ö . + 4 | 
ſonally apprehended, And 30 June 1710, it being reported, That an 
Time of executing the Purſuer's Inhibition, many Inhibitions are found 

have been executed in the ſame Terms, The Lords adhered to ber 
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3, 1709. Alexander Grant, againſt Strachan of Thorntoun! 
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N_ the. AQtion at the Inſtance of Alexander Grant againſt Thorntotn : The 


8 


Lords, upon Report of the Lord Cullen, fqund, That the Defender in 1 


November 24, 1709. 


Ton Report of the Lord Cullen, an Objection againſt John Mitchel Ser: 
A vant to my Lord Elphingſtoun his being a Witneſs, that he was not 

worth the Queen's Unlaw, being referred to his Oath, and he deponing that 
be could not tell, becauſe he had ſome Debts, albeit he had Effects to the 
Value of Ten Pound Scots 5 And it being ſuggeſted from the Bar, That he had 
Eine Pound Sterling of Fee: The Lords defired the Lord Ordinary to interro- 
oate him, If he had a Fee or a Trade. For they were of Opinion, That if the 
Wim had a Fee or a Trade, tho he had not a Sixpence of real Effects, he 
might be ſuſtained.” And if he had neither Fee nor Trade, the Lords deſired 
him to be interrogated, If he believed that he was worth Len Pound; and if 
he'ſhould ſay; That he did not believe it, the Lords were clear not to believe 
neither: Becauſe Men commonly} ſperaut plus eſſe in Bonis. But the Ob- 
% ( e 


Eodem Die. James Monteith of Milahall againſt tbe 


Nthe Action at the Inſtance of Milnball againſt the Heretors of the Baropy 
[It of 4bborſcarſe :- The Lords repelled a Witneſs as being within the forbid- 

ln Degrees to the Adducer; albeit the other Party had before adduced him, 
dReſpe&, tho? when one Party produceth a Witneſs who is within the De- 


daes to the other, that other may, - notwithſtanding his Propinquity, put 
[Couter-interrogators to the Witneſs at the ſame Time that hens Examining 
by his Adverſary: He cannot crave. him to be re-examined e Intervallo, , 


note than he could have produced him at firſt at his own Inſtance.” 


„ „ WY oy OO 
Heretors within the Baron 


N a5, £109. - Margurer Turabul.$pouſe 4e Henny Elder Writer in 
Dunfermling, againſt ber Hasband's Creditors, . 


9 A 8 


be affected 172 6 


aner Tumbul finding her Liferent Infeftment in, 
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the Creditors of Henry Elder herjpreſent Husband, as falling under the J 


of the Wife's Aliment: His Creditors, who are in no better Caſe than he 


| ad Inopiam Separatio Bonorum is never refuſed ; gui Nemo invitus ten, 
manere in Communione : So by the Canon Law and the Cuſtom of other Placez 


out of her Jointure : Hos maxime uttento, that her Jointure is of that Nature, 


Clothes and Paraphernalia, Stair Inſtit. Lib. 1. Tit. 4. N. 9. Aud an Al. 


take their Husbands for better, for worſe, and muſt ſhare with them in the 
Increaſe and Decreaſe of their Fortunes, 2. The Jus Marin is fo fix'd in the 
HFusband by our Law, that he cannot renounce it, And the 'Separatio Bons. 


profuſely their Husband's Fortune, with a View. when it is gone, to. crave 2 
Separation of what they brought with them. 3. Tho' Liferents conſtituted 


cure from Diligence at their Inſtance ; Yet a Liferent Proviſion in common 


worſe, imports no, more, but a Chriſtian Patience in comporting with the or- 


eflfectual in an abſolute Senſe only as to what is over the Onere Matrinoni: 
Por anſwering whereof in the firſt Place, The Husband has the Adminiltrat- 


| Husband's Subſtance : ſo a bad one may be reſtrained by the legal Remedies of 
in a rich, the Lady Penkil's Caſe comes home to the preſent Queſtion. 


The Lords found the Wife could have no Aliment in Prejudice of het Hut 
bancd's Creditors, e V 1 


» v 1 F , 
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Mariti : She raiſed Action of Aliment" againſt him and them upon the, 
Grounds, 1. The Purſuer's Jointure by a former Husband, being fua Natur 
Alimentary, ad ſuſtinenda Oners Matrimonis (as all Tochers are given , 
Incuitu ) and the Jus Mariti but a limited Dominium, clogged with the Buden 


cannot affect the Jointure in Prejudice thereof. 2. As where Socius wy; 


in Europe, where a Husband's Affairs go wrong, Separatio Bonorum in (in. 
munione is allowed, Peres. in Cod. Lib. 5. Tit. 12, N. 4. Treut. Vol. 3. Dig 
6. Th. 13. And albeit this is not agreeable to our Law, yet with us, che 
Wife in ſuch a Caſe ought at leaſt to have a ſuitable Aliment allowed to her 


that it can't be totally affected at once by the Creditors, but only from Term 
to Term; as, if her Tocher were ſtill in her Father's Hand unpaid, he might 
exclude the Husband's Creditors from uplifting thereof, unleſs they founl 
Caution for her Aliment. 3 A Wife's Right to aliment out of the Goods in 
Communion, inheret Oſſibus, is ſo peculiat to, and inſeparable from her per- 
ſon, that it can no more be affected by the Husband's Creditors, than her 


ment was lately found due to a Wife, in the Lady Penkil's Cafe, 
Aledged for the Creditors of the Husband. 1. When Wives tharry, they 


rum is a Novelty, and would be of dangerous Confequence in our Pradiice, 
For it would both prove a Snare to Creditors, and encourage Wives to ſpend 


formally by Way of Aliment, and declared not affectable by Creditors, are ſe- 


Form hath no ſueh Privilege. 4. The Lady Penkil's Caſe doth not meet, in 
Reſpect ſhe had 4 plentiful Jointurez and he was Bankrupt before the Mar- 
rlage. 6%½%½% ũ iU , m 
Replyed for the Purſuer, 1. The Marriagę- formula of taking for letter fir 
dinzry Infirmities of Husbands, and not any Obligation to ſtarve with them: 
For taken in a ſtri& Senſe, it would exclude all Divorces, and Aliments, upon 
whatſoever Account, which no doubt is contrary to Law. 2. The Jus Mariti is 


on of the Goods in Communion. As a good Woman will never miſpend her 


Inhibition, Gc. and the Fus Mariti being formally the ſame in a poor Man, 3s 


November 29, 1109. Jean Meafſon Retie# of Mr. William Thomſoi 
Writer to the Signet, againſt the Eart of Aberdeen. 


N the Action | At 
5 Thomſon, agamnr 


e Inſtance of Jean Meaſſor, as Executrix to Mr. e 
the Earl of Aberdeen, for Payment of an Accompt 


Writings 


* 
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rrcings, expeding Cha 
p Ye Befund for the Earl. 


Law he had Ju Hypothece, &c. 
bes a Creditor has Right tO ret 
t be thought neglige 


ng of the Writs doth interrupt any Preſcription that can be 


LI 

* = of — 
— = 
— > r — 

— — g-- 
— — - 
= _— — a 
— — 2 — — 
: f 4 — 
- * 2 . — Oo 
—  G———— ll 


———ů—ů— 
— 


= 2 — 
2 „ —_— py 
Fes — by —— — : 
q 5 


r 


| Writer, could ever thereafter be ſafely uſed as Agent or otherways, id 
[Buſineſs formerly expede by himſelf - pe e e 
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But thereafter December 13, 1759, the Purſuer pleaded, That the Currency: 


athree. Years of commencing the Proceſ mmm. 1 
Aledged for the Defender, It is not a ſingle Lem in three Years, that will 8 


make an Accompt current, but a cloſs TraQ of Imployment. For when Peo- 
ple have Occaſion but for a hogle Paper once in a Year, it is uſually paid at 
WDclivery: Seing the Matter will not furniſh out an Accompt; and it may be 

kid that a current Accompt, as Alluvion, requires continued Imployment and 
Currency, the inſenſible Gain whereof is underſtood to flop the Advancet's 


| led for the 1 There is no fixed Time known in our Law or 
Pnftice, for the connecting Articles in Accompts, which happen according 
sRople have Occaſion to call for Things: And it is ſufficient for the Credi- 
for in an Accompt, That he was ordinarily imployed by the Debtor when he 


: : 


i R / y ET 
The Lords found, That the ſingle Article of theDiſcharge, being ſubſcrib " Bp 


tdby the Earl, is relevant to continue the Currency of the Accompt: And 


wereclear that there is no Diſtinttion to be made betwixt Merchant, and Wris' 


ry Accompts: 
ember 30, 1709. Miftreſs Sochan, againſs Walter Boſwell of Bal-- 


Vs Schan and Balbartuun having ſubmitted all Differences betwixt them in 
A Compt and Reckoning to two Arbiters, and Mr, Sochai having died 
"I any Decreet was pronounced, but after giving in of Claims hinc ina, 
Ney of Charge and Diſcharge, formal Minutes of Bebate upon the Articles, 
A beutors as to Relevancy, and the Defun& had deponed Negative as to 
WE" Articles referred to his Oath by Balbartoun: Miſtreſs Sochap, as repre- 
org her Husband, brought * Matter by a Proceſs before the yOu 7 
995 9 og 2) FT Eo: 


* 4 


of 
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Cuharge upon which her Husband had d 
£ .__ 'onghtto be repelled, "becauſe, J 8 
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©: uſwered' for Balbartoun. All Conceffions of Patties, Minutes and Inter. 


Debates and:Controverſies betwixt the Farties; In Froſpect whereof they at 


Magiſtrate: And an Oath of Party taken befor 


logatedſ Mr. Soehar's Oath, by founding an Alledgeance thereon 
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whict it was object 
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duced to make large Concefſions.: Theſe neceſſarly fall in Cong, 
Submiſſions expiring without taking Effect by a deciſive Sen. 


Mm, 


 Daphjed for Balbartoun; An Oath materially conſidered, implying a written 


' Acknowledgment or Declaration of Marters of Fact. is indeed alwajs po 
buative againſt the Deponent, which is all that was found in the Caſe betyixt 


be ſuſtained to prove for him, which it cannot be, more than a Party having 
| adduced before Arbiters Witneſſes for proving an Article of his Claim, who! 
prove nothing, would, upon expiring of the Su be Fro: 
_ ceſs before the Judge ordinary, to prove the ſame by new Witneſſes, or other= 
ways? In Reſpect the Litiſeconteſtation upon Balbartoun's referring ſuch Ar- 


is fallen to the Ground by the Submiſſion's not taking Effect. This is conſo 
nant to the civil Law, 4. L. 5. Pr. C. de Recept. Arbitr. where it \s faid 
That if a Decreet Arbitral be duly reclaimed againſt within Ten Days, (l 
to mags, if no Decreet be pronounced) neither Party has oy. 
by, but are in the ſame Caſe as if they had not ſubmitted; And the. 2 
bears only, Si quid atteſtatum ſit, i. e. The concurring Teſtimonies of Wit 
neſſes adduced before Arbiters are probative before the Judge ordinary; bv 
not that ſi quid Juratum fit ſhould be equally probative, and Exveptio find 


Oath, as well as an Oath taken before Arbiters, would infer Perjury ; but that 
 Ficulatus Libellus, wherein quot Articals, tot Libelli, he may found upon Mr 
„ The, Lords found, That neither Interlocutors, Conceſſions, nor Minute 


doth prove. contra Deferentem; as-well as againſt the Deponent, becauſe oftbe 


Kinloth and Lindſay + But the preſent Queſtion is, If Mr. Sochan's Oath ſhould 
bmiſſion, be hindred in a Pro! 


ticles to his Oath (which only could ſupport it as probative in his Favours 


Prejudice there 


Regulam in non Exceptis.. 2. An Oath taken ex Officio, or any extrajudicia 


is ſtill an Effect againſt the Deponent, and ſo non probat Elenchum, iz. Tha 
any ſuch Oath doth operate in his Favours. 3. Balbartour's Charge being #7 


 Sochaps Oath as to any Article acknowledged by him, and repudiate the am! 
Ami et 4 oo wu mer ot ho 2402 


before, the-Arbiters, were probative. or binding: But that Mr. Sochan's Oat 
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Kodem Diez ' Alexander Dunbar Tofor in the Cannongate, Hui Robe 
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TY 0bert Mairhead being Cautioner in a Suſpenſion of a Decreet obtained h 
N Alexander Dunbar before the Baillies of Edinburgh, againſt Alexander 
Jet one of the Gentlemen of the Horſe-guards for a Taylor Accompt; 
which was turned into a Libel, and a Day allowed to Fack to depone upon, 
the Verity of the Accompt; And the Lords having not only found the Let- 
ters orderly proceeded for the Sums charged for, but alſo modified Sixty 
pounds Grote of Expences upon his failing to Depone: Alexander Dunbar ex. 
tracted the Decreet of Suſpenſion, and the Bond of Cautionry, and there- 
upon charged Robert Mair head the Cautioner for the Sums contained in the 
Paillie's Decreet. He ſuſpended upon this Ground, That he being . oply 
bouad for: Jack, in Caſe the Letters were found orderly proceeded on the 
Baillie's Decreet; and that Decreet having been turned into a Libel, which 


liberated, and not bound to notice what might afterwards follow, perhaps 
through Colluſion betwixt the Charger and Suſpender. 


Anſwered for the Charger. By the Stile of Bonds of Cautionry in | Suſpenſi⸗ 


| That the Principal ought ſo to do: Conſequently tho the Ground of a Charge 
be turned into a Libel, the Cautioner is liable for the Sum in the Charge, If 


the Suſpender be decerned to pay the ſame. =» 


—r.;;.. et bagel nn 2h EL re RR Lf BTL 17; 1% 
- Thereafter, December 17, 1709, Alexander Dunbar having charged Robert 
| Muirhead; for the Sum of 60 Ib. of Expences modified in the Decreet of Su- 
E feafion obtained againft Alexander Jack, he ſuſpended upon this Ground, 
Trat the Charge was unwarrantable. In ſo far as he by his Bond of Cauti- 
| onry\ was only bound to pay the Sum in the Baillie's Decreet, in Caſe it 
were: found by the Lords that Jack ought to do the ſame: And therefore 


The Lords repelled the Reaſon of Suſpenſion, and found the Letters orderly 


| Bonds of Cautionry being ſericti Furs, can never be extended beyond what 


0 ff. de Verb. Signif. Therefore the Lords by an Act of Sederant in No- 
| amber 1613, Cobſerved by Spot ſwood Tit. Suſpenſions) ordained Cautioners 
| in Suſpenſions, to enact them ſelves not only for the Sum in the Charge, but 
Lal for refounding to the Charger ſuch Expences as ſhould be modified at 
| difuffing the Suſpenſion : Whence it's clear that they thought a Cautioner 


Modification of. Expences. 


|. Anſwer 
ls; The Damages ariſing to the Creditor by the Deed of the principal Debt- 


tat the Credicor and Cautioner : And there is a great Difference betwi 

[4 Cautioner in a conventional Obligation, and a Cautioner in 4 Suſpenſion, 
| Who: doth not formally contract with the Creditor, but by Authority of the 
| Lords enacts himſelf as Cautioner, and e Natura Negotis; is underſtood th 


ide Extent of ſuch Bonds, but they muſt be underſtood in the Terms of 


was admitted to Probation: He the Cautioner was ipſo Facto ſufficiently 25 


22 - * 2 $ OP. 
en mg — - Fr _ = ann" Ze _— 5 
——— * 2 £ - #5. — rr 2 2 = TS > * Lg S 6 af — 4 
- - = : — — — = a — dw - P 3 * _ ** 3 * 3 * 2 * 6 
2 Fd — - | — — 2 — — Pg Oh — 2 3 > * 8 = 7 - 5 R A = _— = 
- — p23 — 2 B — n tt I 0 8 > REES s = . n 1 - = 
— - - * . = * a - > en = — WS" 24] R Fs — A 5 ——— —— 8 y » 9 2 
. - <0 aan P72: > r = = ; 2 — Sow ay 
— 3 r un = 5 3 erg 5 [> E 22 3 * Sx — 9 bs — A wn — * — — 
2 . 8 0 —.— x >» 4 he > a — — * 
” * * — bo = * — * K — = _—_ oy 2 A * — Ar * = — * 
N —— 5 74 * . — - - — — — — 2 1 = a 2 — — 33 2 = Þ 
i „ rs ” > — — — — — A — I — 8 bo l 
— a — —— — 2 2 = — b — 2 = = 
p_ = — = — * = 2 


ons, the Cautioner is bound to pay, in Caſe it ſhall be found by the Lord „ 


was not liable for the Expences modified at diſcuſſing the Suſpenſion; And ; 


de natural Import of the Words will bear, L. 68. $. 1. ff. 4e Fidejaſſ. L. 


| liging himſelf only for the Sum charged for, not liable for any ſubſequent 
for the Charger. Seing Acceſſorium ſequitar Natarain ſui Principa- 


| & oblige the Cautioner, L. 58. F.2. ff. de Fidejaſſ. L. 24. F. 1. ff. de Uſaru. 
I Lavys cited for the Suſpender concern only voluntary Stipulations be- 


* bound for Whatever ſhall be decerned againſt the principal Debtor. So 
t it is not arbitrary to the Clerks of the Bills, or to Cautioners to limit 


Hy without Reſpect to the Stile: As Law and Cuſtom without Reſpe& to 
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A meer Stile doth regulate the Import of Inhibitions, Interdictions and Gitts 
def Exchequer. J v » 1 


2 "= — te N 


I be Lords ſuſtained the Reaſon of Suſpenſion as to the Expences, and af. 
ſioilzied the Suſpender from Payment thereof: In Reſpect he was not expreſ. 
1 But recommended to the Committee of the Lords appointed ſor regulating 
Abuſes, to draw a Formula of a Bond of Cautionry in Suſpenſion, accord. 

ing to the Act of Sederunt 1613, to be the Rule in Time coming. 


December 1, 1709. Elizabeth Dick Lady Penkill, gainſt james Dunbar by 
| TI | | 3 N . L | 


 Huchand, and his Creditors. 
FTI He Lady Pentill having a yearly Annuity of 806 Merks provided t 
BN her out of the Lands of Pentill, with Conſent of Captain Crichtous 
her former Husband in theſe Terms, viz. That the ſame fhould be only 
applicable for her Aliment, and that her Receipt and Diſcharge without hi 
Conſent ſhould be ſufficient to the Debtor in the Annuity ; After Captan 
Crichtoun's Deceaſe, the Lady with the Concurrence of James Danbar he 
preſent Husband, purſued an Action of poinding the Ground againſt the Te. 
nants of Pexkilt ; and when it came the Length of a Decreet, diverted from 
him, becauſe of Maltreatment; There aroſe a Queſtion betwixt her, him, af 
his Creditors, In whoſe: Name the Decreet ſhould go out. 
The Lords found, That the Annuity being alimentary, did exclude Mt. 
Danbar*s Diſpoſal thereof by his Jus Mariti, and could not be withdrwn 
by him or his Creditors, but muſt be imployed for alimenting her and him, 
and their Family; And that the Term's Annuity due preceeding their Mar. 


riage muſt be applyed for Payment and Satisfaction of the Lady's alimen- 
tary Debts preceeding the Marriage; And the Term's Annuity: ſince the | 
Marriage, for Satisfaction of alimentary. Debts. of the Family fince the Mar- 
riage. And found that in Time coming the Annuity: muſt be applyed for 
Maintenance of the Family; the Husband alwiſe having the Adminiftration 
and Application thereof, upon finding Caution to apply the ſame according · 
1y, and particularly to pay the Lady out of the firſt End of the ſaid Anui- 
ty yearly the Sum of 200 Merks for her Clothing; Providing the Debts 
contracted for obtaining Decreets, and making the Liferent Annuity effectual, 
be paid in the firſt Place off the whole Head of the bygone Annuities due 


preceeding and ſince the Marriage, 


(+ a 


December 3, 1709. Dam Margaret Lauder Lady Pitmedden, and Sir Alex 
ander Seaton of Pitmedden her Husband, againſt Euphan Bathgate: Relith if \ 
I 2 n Clerk-depute of Dundee, aud Sir Alexander Wedderbum F 


lr Alexander Wedderbarn being Debtor in $61. Pound Scots, to Euphas | 
JY Babgate dwelling in Dundee in Liferent, and to the Lady Pirmedaen il | 
bie, Who, with the Conſent of her Husband for his Intereſt, deſired to uf- 
lift che Mony: The Lords found that the Fiar had Jus exigends; upom ſecur- 
ing Euphan Bathgate, by finding Surety within Dandee, to pay her the An- 
nualrent there during her Lifetime ; Albeit rhe Debtor was rejponſible, and 
the Liſereirix was again erg the e r 


* 5 p 
- 005-2 


{ . 
N * " 
, © 

ited $ 

a , 7 x 

„ AM 

e a , | Eod 

as — . * 1 


\ * 7 
1 - 
Py + Y 


„ * 
+ Aa 1 
« BG” * * 4 
A * 1 w " * 
. 3 4 1 
_ 3 * * 
0 £ i*% 5 9 3 
*% . as N . 
She 1 7 * N a * * * * 
* 5 $8 \ 
* oy 5 F 
k Sy. tote 
Boy Lok wad es 
>. "7 4 14 ** 
AS : 


+ - * ” 9 
» = 0 # 
l * v. 
* 1 * ** 
* - Py A 8 : 
© 4 1 5 
1 
2 


— 


8 * . N 
- 4 6 8 7 F n 
6 % > * — . » / «<Q * * 
3 , 1 . 3 : ' * 5 \ 
4 1 4 3 a , 1 ' P 4 . 
* U— PN — 1 3 „ 
| $30 | 
* ” OO | , SF OED ef 
* K by - 9 E 4 E "IJ T's of $4 : : 
| p | | | ; O 5 5 ö 3 4 - 
; - F* . . 54 y 
| 9 $5 Q :- Fu 8 
| , SY ; i *4, 
4 ; ” N 1 
4 *aa, * — — = — —— + * ; 
. 1 * I EY n # 
; * 


8 


4 
y 


9 » % 
* 


ſt 


1 
— 
2 


A. * Yip : » A $4 ©. a6 1 — a «2x & . 1 "7" YT; L 
" ” 4 . - . . ? * - <Y * 
U . op oh K WF 3 . 2 nn * * ** - 
= + 0 0 % \ TE. MM. +. 
Coul, 40 iſtrates of Invers 
95 ow a 2 þ 1 of * \ 
2 * 1 Hh 2 4s 6 N 2 J 4 ? * 
+ "3 8 0 r * * N 8 . a , 
. uy) F * 3 8 * 1 ; 314 ; 


a * | Ty . een e 
; a9. 2% 3. A \ pt 7 1 > 4 
* f * 15 2 3 4 * x. e F 8 ay * 
LI IS. 5 4 t - 
dem Die. Sir John Mkenzie 
: | we 
els. FF r ant 1 2 F , | ” / | 
1 5 1 c NA 1 , 
. « k 
* 


N the ſubſidiary Action at the Inſtance of Sir John M*kenzie; againſt the 
Town of Iyverneſs, for Payment of 600 Merks due by ile, and | 
antes Meintaſbes to Sir e; Upon this Ground, That the Magiſtrates, 5 1 
hen required by a Meſſenger, refuſed to receive the Debtors into their 1 
fon by Virtue of a Caption at Sir John's Inſtance againſt tem 5 
Aledged for the Magiſtrates. That they could not warrantably incarcerate 
ke ſaid Perſons, becauſe the Ground of the Debt whereupon the Caption was 
nu 3, A— ß ˙ ͤ 08 
Npthed for the Purſuer. When the Defenders were required to incarcerate 
is Debtors, there was no principal Suſpenſion produced to them, but only 
o atteſted Copy under the Hand of the Meſſenger who executed and inti- 
mated the ſame, which could not warrand them to diſobey the authentick 
etters of Caption. For when the Sovereign's Will is intimated in the Form 
{ Law to Magiſtrates (who are but Executors of the Law ) they are oblig- 
d to obey till the Sovereign's Countermand be ſhewn in the Form of Law. 

kich is ſo far true, That Magiſtrates of a Burgh cannot diſmiſs a Priſoner 
ter Incarceration, upon Inſtruction, That the Charge was fatisfied and paid — | 
eſore, without a Warrant from the Lords of Seſſio . 
Daphed for the Defenders. They knowing that the Caption was counter- 
anded by a Suſpenſion of the Debt, were not in Tuto to obey the Capti- 
: For it is not the Intimation of the Suſpenſion to them, but the exped- 
g of it at the Signet, that takes off the Effect of the Caption; And the 
roduction' of the atteſted Double was at leaſt a probable Ground for. them 

) demur to put the Caption to Execution, and doth ſufficiently purge all 
Ide Lords found, That the ſeeing the Double of a Suſpenſion atteſted oi 
he Back by the Meſſenger who intimated the ſame, was no ſufficient, Excuſe 
pr the Magiſtrates for not obeying the Letters of Caption: But in Reſpe&t 
e Action was ſubſidiary, remitted to the Lord Ordinary to hear the Magi - 

Iates upon any Reaſon of Suſpenſion againſt Payment of the Debt, that 
VVV en Gs 
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December 6, 1109. 


| Ordered by the Lords, That a Note of all Negative Oaths and clear Pro? 
don to be adviſed ſummarly, be given in to the Preſident's Servant, at 
kal the Night before Adviſing, to the End a Roll thereof may be affixt on 
© RT CE Led WoppF has i 


/ 


Niem Die, John Hamilton of Bangour, againſt the Lady Ormiſtoun, Si, 
Lehn Inglis 40d his Siſter gn. 25 „ ˙ 


* 


Ne Action at the Inſtance of Bangour, as Executor datide ad Omiſſa 
4% neareſt of Kin to Sir William Hamilton of Whitelaw, againſt the 
Pa g e and ber Children of the firſt Marriage, 2s Debrots 0 the 
ne Whoſe Debts had been omitted in the principal Teſtament confirm- 
27 the Lady Haouſbill. nd an hf; 2 Ge — 
? 1 or the Defenders. The Decreet - dative is null, and no Proceſs 


"Pai tuſtained thereon, becauſe by the 47 26. Par. 1690, None can be 


d Executors dative to a 17 but the Relict, Bairns, neareſt of 
F | 


ir ? 
Kin, 
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1 J N an Action at the Inſtance of Wiliam Hamilton and Arthur Brom, upd 


| Debts due to the Purſuers by the deceas'd Captain James Turnbul, in Ord 
"to come in with former Adjudgers, there being no Compearance for th 
"Defender when the Summons was firſt called: She was only allowed at tl 
calling by the Regulation Roll, to ſee the Proceſs in the Clerks Hands as ha 
been done 18 November laſt, in the Caſe of Grant againſt the Laird « 
Thorntoun, And the Lords reſolved to obſerve this Rule in all Tine con 


Mertounbal, as repreſenting the ſaid Har) Trotter his Father, for : 
| ＋ ack- duties reſting before the Year 1675, when old Philiphaug. died. 
Alkeaged for the Defender. By the 11 Act of the Parliament 1669, Mi 
aud Duties of Tenants not purſued within Five Years after the Tenants 
moving from the Lands preſcribe; unleſs proved to be reſting by the Defendel 


Kin, or Creditors: And the Purſuer is neither Creditor, nor neareſt of 
to him, Wiliam Dunlop his Nephew being neare. 
+. Replyed for the Purſuer. 1. The neareſt of Kin not having oppoſed g 
Purſuer's being decerned dative ad Omiſſa, it is Jus Tertii to the Defengs 
to ſound on the Right of the neareſt of Kin. 2. The Purſuer being Her; 
the Defunct, and Creditor to the Executrix qu neareſt of Kin, for his Reh 
of moveable Debts, might, conform to the Act 41 Parliament 1695, obty 
-bimſelf decerned Executor dative to the Defunct, as if he were Creditort 
bim: To the End he may have Acceſs to make effectual the Goods and Dy 

| omitted by the principal Executrix. 1 een ee e 
Duplhed for the Defenders. 1. It is not Jus Tertii for them to object 4920 
the Purſuer's Title, in Reſpect the neareſt of Kin compears and cone 
2. The Pretence that the Purſuer is Creditor for his Relief, is nothing t 
Purpoſe, ſeing that Debt is not yet conſtituted : And Titles which ou 
to be made up by legal Diligence, are not to be made up by Reply at; 
1 | 8 „ 


could not be quarrelled ſummarly before their Lordſhips hy the nearey 


Decreet dative and Preference. 


. December 8, 1769. Mr. William Hamilton Merthant in London and Au 
. Brown Merchant in Edinburgh, againſt Margaret Turnbul Siſter to 12 | 
= James Turnbull. jj» ͤͥ SU ö 


December 9, 15e. John Murra 
Iv Mortounhall. e 0 | y TY d 


to him in their Contract of Marriage: John Marray now of Phjliphagh, 


price pired by the Liferentef's Death, and he commenced to poſſe as Fi 
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The Lords. ſuſtained Procefi : In Reſpect the Purſuer's Title of Exec 
Kin ; but he behoved to apply firſt to the Commiſſars, for Reduction off 


the paſſive Titles againſt Margaret Turnbul, for 3 agunſt hi 


ing. 


of Philiphaugh, 4z«inf John Trot 
TJ 417 Trotter of Mortounhal! having taken from Margaret Sit I. 
11 6% erhal, a Tack of ſome Lands liferented by her, whereof he v 
Fiar, for the yearly Tack-duty of 2500 Merks; and the Lady having aste 
wards married Jahn Murray of Philiphaugh, who got the Tack. duty afignt 


repreſenting the ſaid John Murray his Grand- father, purſued Jo — 
T Taymen, 


Oath, or Writ, And it is more than Five Years fince Mortounhal”s Ta 
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ion in the Caſe, ſeing he neither did nor could aſcribe his Poſſeſſion thereto. 
The Setter of the Tack was not concerned, whether the Tackſman laboured 
the Ground himſelf. or did ſubſet it: For there are many ſubſtantial Farmers 


Bilhops as Titulars. 2. When the Act of Parliament requires Five Years 


Je Tenant fo removed. as that he no longer poſſeſſed by the Tack, or by tacit 


eeefſarly changes the Title of his Poſſeſſion, or ceaſes to poſſeſs as Tenant ; 
ad John Doul. 


vin Doul, doth not meet: For there was no Tack in that Caſe, and the 
by a Third Party; beſides, that ſingle Prattick was indeed ſingular, . 


| Caſt of a Tackſman of the whole Literent 
| dane 10, 1709. My. William Law School-maſter, againſt Mr. Duncan 
\ IR. Danian Whiteh ving incarcerated Mr. N 72 Law in the Tolbooth 
VI of Edinburgh by Virtue of a Caption for a civil Debt; And Mr. Wil- 
ig ſet at Liberty by the Magiſtrates, upon giving his Oath, in the 
8 eee e Terms 


who ſubſer their Rooms; and both Colonus and Subcolonus have the Privilege 

the Act of Parliament. As to the cited Deciſion, it is no ways parallel: 
Fx it concerns not removing of Tenants, but the Extenſion of the Privilege of 
Ginendiary. Maintenances of the inferior Clergy, to Teind-duties payable to 


er removing, that muſt be underſtood civiliter & cum Effetta, viz. That 


Relocation ; and the Lands were made void and rid to the Proprietar. Now 
Ptis certain, That a Tenant as effectually removes from the Lands, when he 


when he actually goes off the Ground. 3. The Purſuer cannot pretend, 
ht his Claim is proved by the Tack, for that conſtitutes only the Tack. duty, : 

al doch not prove what is reſting : As was decided betwixt Sir Joh» Home 

| Trlyed for the Purſuer. A Tack isa good Inſtruction that the Tack. duty 
Isreting : As a Bond is that the Sums therein contained are unpaid, until the 
Debtor or Tackſman prove Payment. The Deciſion betwixt Blacładder and 
45 ran 1925 2 mix'd Obligation granted, not by the Tenant himſelf, 

but | 


Ide Lords found, That the Act of Parliament 1669 doth not extend to this 


Deoiſuans of the Lords: e. 1700. 363 il 
 Rephed for the Purſaer. This being a correctory Law, ſtrictly to be inter- ny 
reced, and neither extended de Cet in Caſum, nor de Perſona in Perſonas, "MW 
Merch a0, 1683, Hamilton contra Free; it Will not comprehend the pre- > 
ent Caſe, For 2. It was made in Favours only of nudi Coloni, poor Tenants + WM 
Ho labour the Ground by themſelves or their Subtenants, becauſe of their WB 
reſumed Ruſticiry : Whereas here the Debt 8 With an" Ferse und Piaf; al 
who attained Poſſeſſion of Liferented Lands, while the Liferentrix lived, by 1 
Tack from her of the whole Rent, and cannot in Propriety of Words be 0 
Jeſigned a Tenant in the Terms of the AQ of Parliament. 2. Preſcription by bl 
the Act 1669 takes Place only from the Tenants Removal, to prevent the * 30 
Hazard they were in of loſing their Diſcharges: But here the Heretor con- ol 
dinues to this Day to poſſeſs his own Lands without removing at all. 2 The ("mY 
Id conſtitutes only a Preſcription of Mails and Duties and Rents of Lands | 
not proved Scripto : Whereas the Purſuer proves his Claim by a written Teck; N 
aud it's reaſonable that Rents due by verbal Agreement only ſhould preſcribe RY 
Toner, than ſuch as are conſtituted by Writ. „ 1 

Duplyed for the Defender. 1. He pleads no Extenſion of the Act, but that =o 
his Cafe ls in the preciſe Terms of it 35 For that Law 18 general, making no L Wh 
iſtio&tion of Tenants, whether they poſſeſs by Tack, or verbal Set; or _ 
whether they be Rich, or Poor ; or whether they be Tenants of the whole 2 8 
Rent, or but of a Part; and fo long as the Liferent laſted, Mortounhall poſſeſſed E. 
ſanguam quiliber Colon. Nor could his being in the Fie, make any Altera- 3 | 9 


— - 
— 8 
err 


„ r 


1 wage £ 
3 8 FF 
2 — » _ 
* — W 
——— — . EE Inn — : D 
. 2 . —— — — 5 
— — _ — — —— 
—— — — — 
ä — 2 _— 3 
= - " - 4 "Wow! 1 — 


I 
| 
? | 


— LD Ahpehs FER — INI" 4 re * 2 r 
0 9 
2 : of n 222 be > 22 ks $3 #24 x3; 2 L — 


> 
— . RA CEADs aenns 
— xD Boo) IE — — oe oa 
— — r : , p: 
* 1 


: — 1 a 8 0 
" * 4 . 1 of - 1 + 5 
* * 7 4 = 
4 \ 4 4 , 7 * Fi 8 
Lis 4 2 „ * * Fen K 
* > > 2 T 
ö 0 . 5 1 a o 7 * 
—— x * l * C 5 4 
: g wt * 1 — 1 Fo 7 . 0 [990 6 
; * T5 ? +. 
- 6 „ 
- * 
* of = 1 N . * 
' % _ q " 6 Fr 2 . _ 
* 8 4 9 1 *57 - .F on 8 
* 2 5 ld K 0 ® 
9 5 8 '4Þ „„ „n . 
* 1 <A { 0 g 
57 * N 1 8 | 1 * - 
4 5 1 _ n * 
565 — 
' 


le was once ſet at Liberty for Mr. White's not alimenting, be Incarceraty 


| plainly argue that he had no Pretence to Relief. 2. Had any Relief been 


not null for being ſubſcribed by one only : So a formal Bond ſubſcribed by 


# 


ſelf, and Mr. Duncan's declining to aliment him: Mr. Duncan did of 


William Archibald Writer in Edinburgh were Co-principal Debtors ; wh 
the Creditor, in Name of Herdmonſbiels, whoſe Name and Mr. Mile 


| Co-principals with Herdmonſbiels, were in Effect but Cautioners, as ih 
_ ciently clear from the following Circumſtances. 1. Had not Herdmnuſbiels 
_ conſidered himſelf as the only Debtor; he would not have torn his Nane from 


nation àgainſt the other two Correi debendi. 
ſupervening Cancellation of the Debtors Names can only be extended 1 
Favours of thoſe whoſe Names are taken away : For had it been deſigned to 


common Creditor, had the cancelling happened before he got Payment; pet 
after it was paid, two diſtinct Obligements of Relief againſt the Co- principal 
aroſe to the Payer, who might ſafely cancel the Name of him that ſatisfied 


 Gifterent Papers,” each might, uppn Payment, have retired, his own Bond. 


Writ conſiſting ea diverſis Capitulis vel Canſis, improved as falle in one, 
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Terms of the late Act of Parliament, that he was not able to maintai 


again ſummarly upon the ſame Caption apprehend and commit him to th 
Canongate Priſon. Which being complained of to the Lords: They found th 
ſecond Impriſonment was unwarrantable; and that Mr. Law could not, ally 


again by Virtue. of the ſame. Caption, but Caaſa cœnita by Warrant of t 
Lords. For the Lords thought that the ſetting, a Priſoner at Liberty as tt 
able to maintain himſelf, was equivalent to a Suſpenſion and Relaxation. 


Eodem Die. Alexander Waddel of Holhousburn, againſt William Dong 
| of Bads. prog mature eons bs po e 


\ 


. . 
# 


N the Purſuit at the Inſtance of Alexander Waddel, as Aſſigny by 0 
| Stevenſon of Herdmonſbiels, againſt William Doxglaſs of Bads, as repreſey 
ing the deceaſt William Douglaſs his Father, for Payment of a Third oft 
Sum of 2565 Pound Principal, Annualrents and Penalty, Contained in a Bu 
wherein the Cedent, the ſaid deceas'd William Douglaſs, and the deceas'd | | 


— — Toy — mus 4 


— 22 
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Bond was paid by Mr. David Mitchel Doctor of Medicine, to Alexander Yu 


Archibald's was thereafter torn from it, upon a Diſcharge to Herdmonlil 
,, . 
Anſwered for the Defender. His Father and Mr. Archibald, tho? bout as 


the Bond, being ſufficiently ſecured by the indorſed Diſcharge : Far lef would 
he have taken Mr. Archibald's Name from it, the doing whereof doth 


competent to him, he would have taken a Diſcharge to himſelf, and au Affg- 


Replied for the Purſuer. 1. The Bond having been a completed Right, anf 


annul the Bond in Totum, Bads's Name would have been alſo cancelled. What: 
ever might have been ſaid from the Identity of the Obligation, againſt the 


for his Part, without vitiating the Whole: As, had the Obligement been nl 
Beſides, as a Bond granted by different Perſons conjunctly and ſeveral), is 


ſeverals remains valid, fo long as the Subſcription of any one of the Co- prim 
eipals is intire, Cancellation cannot vitiate more than Falſhood: Now 4 


may ſtand as to the reſt, L. 42. C. de Tranſadt. Yea, Lawyers exprelly 
teach, That a partial cancelling of a Writ doth not vitiate the whole, EV. 
e Inſtrumentorum, Pag. 48. N. 46. Alexander. Conſil. 14. N. 10. 
Heß, & Bruneman ad Tit. de His que in Teſtamento delentur. And in the late 
Caſe of Mrs. Margaret Menzies contra Livington, a Writ was not foul 
annulled by tearing fr om it the Side-ſcription. - 2. Albeit the Diſcharge did 
wholly exclude the Creditor's Intereſt, ſo as he could not crave Payment he 
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. uſe Diligence againſt Bads; yet the Obligement of Relief among the 
bots themſelves could not be taken away by the Creditor's Dee Fi 97. 3 5 
Imained intire notwithſtanding his Diſcharge, Which only extinguiſhed the 
ommon Debt, in ſo far as the Granter had Intereſt. Yea, the diſchargin 1 

te Co-principals, was fo far from cutting off the Payer's Relief, that it Was 
Facto neceflary to found it. And an Aſſignation from the common Credi- 

r was not neceſſary to entitle Herdmonſbiels to a proportionable Relief off the 
rei, that being competent to him ex Negotio geſto, but only to furniſh 

im a more direct Ground of ſummary Charge. 
Duplyed for the Defender. There is a great Diſparity betwixt a Bond 
»bſcribed originally by one of more Correi therein mentioned, and a Bond 
om which two of three ſubſcribing Debtors Names are taken away. And f 
he Authorities out of the civil Law are wide from the Purpoſe. For one of 

Ine Articles tranſacted ex falſo Inſfrumento doth not annul the Tranſaction 

to the reſt, becauſe theſe are diverſa Negotia, ſubſiſting ſeparately upon 

Bicir own Foot; whereas the Bond in Queſtion is an individual Obligement 

atred into by three. Again, the Teſtator's ſcoring the Name of one of the 

rſons inſtituted Heirs by him, doth not hinder the Inſtitution to ſtand good 

to the reſt; in Reſpect the Teſtament having its Force from the Teſtator's 
jubſcription remains intire : Whereas here the Subſcriptions which give Life 

Jo the Obligement are cancelled.  _ C 

The Lords ſuſtained the Defence founded on the retired Bond, and Diſ- 

harge upon the Back thereof. Albeit one of the Lords ſaid, It was an ordi- 

ary Cuſtom to delete Perſons Names in a Decreet againſt Debtors, and 
hereupon to raiſe Diligence againſt the reſt : For the Lords thought ſuch a 
tice unwarrantable. And it is commonly ſaid by my Lord Preſident, 

ar he who tampers with a Writ, ſhould loſe either the Hand, or tha Writ. 
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December 13, 1709. Earl of Lauderdale, gainſt the Lord Yeſter: | 
| 


4 | % 


73 
N 
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N the Action at the Inſtance of the Earl of Lauderdale, is Heir-male to tis 
Duke of Lauderdale his Uncle, againſt John Lord Teſter as charged to enter 
feir to, or otherways repreſenting the deceaſt Mary Marchioneſs of Tweddale 

Wis Mother, to denude of an Appriſing led againſt the Eſtate of Dumfermling 
inthe Year 1653, and conveyed to the Duke of Lauderdale, Anno 1668, upon 
ths Ground; That the ſaid Marchioneſs had in Anno 1676 renounced all 
Ripht and Intereſt in the Eſtate of Lauderdale and others belonging to the 
Duke her Father in Favours of him and his Heirs-male ; The Reaſons alledged 
bor the Defender, why the Renunciation did carry no Right to the Appriſing 
InQeftion being repelled June 22, 1709: He now contends, That no Proceſs” 
An be ſuſtained againſt him, becauſe he is not charged to enter Heir to his 
other; nor was that paſſve Title libelled againſt him. 
| Repled for the Purſuer. The Defender can't be allowed to recur now to a 
[id Proceſs, after his proponing a peremptory Defence, which liberates the 
Putter from / > TI” 
buhed for che Defender, The Defence proponed by him was not perempto- 


„Cana, ſuch as infers a Repreſentation, but only an Objection againſt ns 

| kurſuers Title to the Appriſing, which is pere mptory of the Inſtance, and 

„be proponed without acknowledging the paſſive Titles: Seing the Pur- 

1 fuers Title muſt be inſtructed, before Proceſs can be ſuſtained at his Inſtance. 

4 Tho' the Defence had been ſuch a peremptory as owned the paſſive Titles; 

road not fix the Defender: Becauſe no paſſive Title is libelled, but that 

u charged to enter Heir; and no Charge is produced. For the proponing 

WL uptories do only free the Purſuer from the Trouble of proving the paſſive 
A 25 Z 23 «@ Titles a 
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Nia libelled: Libel cant he na 
#000 gs tho“ ſometimes an Amendment in Circumſtantials is allowed. 
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ed: And the Libel can't be now amended in ſuch a Fundament 


* 


The Lords found no Proceſs Nn the Defender : In Regard. there Wey J 
np pallive Titles libelled, agzinft him as repreſenting his Mother, but 
[ 


3 = % & . 


charged to enter Heir, and no ſuch is produced. And they would not ally 
the Purſuer to amend his Libel. Ny 1 80 1 
Eodem Die. George , Drummond Accomptant General of Exciſe in Now. 

Britain, againſt James Campbell of Burnbanck. — Se 1 
Forge Drummond having purſued Burnbank, as repreſenting his Fa 
A J upon the paſſive Title of vitious Intromiſſion, for Payment of yg 
Mer ks contained in his Father's Bond; And the Defender having al letze 
That he was Executor confirmed: The Purſuer, to take off that Alledgenct 
offered to prove, 1. That the Defender both intrometted, and was cited a 5 
Purſuer's Inſtance before Confirmation. 2. That he had Super-inttoniſſy 


after the Confirmation, with Goods not confirmed. 28 38 
Anſivered for the Defender. 1. He being confirmed Executor to his f. 
ther within Lear and Day after his Death, that Confirmation doth purgeſe 
Voitioſity of all prior Intromiſſion, ö air Inſtit. Tit. Vitious Intromiſſion, 60, 
here Deciſions are cited to confirm this Aſſertion : Which ſeems rea fon. 
fivce Confitmation cannot be expede immediately upon the Party's bah. 
And the Creditors are in no Danger; Becauſe, if any Subject intromettedith Ml 
ſhould not be confirmed, it would be efteemed a fraudulent Owiſſior ind 
make the Intrometter univerſally liable; or they may confirm 4d Oniſſat 
2, Super- intromiſſion after Confirmation by the Executor confirmed, makes 


—— ®.. A. mw 


him liable only in Valorem. Becauſe, before the 20. 48. Par. 1696, it wa 
always ſuſtained as a relevant Exception againſt vitious Intromiſſon. that 
there was an Executor confirmed; And that Law makes only this Alteration 
That Confirmation of a third Party as Executor Creditor in à particular fbM 
ject, ſhould not purge the Vitioſity of Intrometters with any other Sie: 
Now the Defender being Executor Creditor himſelf, is not in the (ile off 
that Statute 1696, but liable only in Valorem. Which is conſonant to the 
Analogy of Law, whereby any colourable Title as a general Diſpoſition ex- 
cuſeth from ſuch a paſſive Title: And a Perſon decerned and confimed Exe 
cutor is in Ticulo to intromet, at leaſt is as favourable as one clothed with 1 
general Diſpoſition, For Super intromiſſion after Confirmation, is not i 
unfavourable as anterior Super- intromiſſion, which argues both a fraudulent 
Omiſlſion and Perjury; Inventories being given up upon Oath, and every Per 
ſon ſuppoſed to know his own Deed. Again, by the civil Law, An Hei 
entring by Inventory, tho' guilty of Omiſſions therein, was not liable uni 
verſally, L. 1.F. 10. in Fin. C. de Jure deliberendi © 
Rep yed for the Purſuer. Law to prevent Imbezilling of Mens Moveableg 
after their Death, to the Prejudice of Creditors or others intereſſed having 
introduced this paſſive Title of vitious Intromiſſion; and fixed the Method off 
Travfaifſion of by Confirmation and Caution + The not Obſervers thereof 
wuſt be univerſally liable from the very Moment of their unwarrantable In- 
tromiſſion. And Law having only ex Gratis allowed the unwarrantable In- 
trometters, to purge the Vitioſity by confirming before Citation at the Inſtance] 
cf any Creditor, that is not to be extended in Favours of a ſubſequent Con- 
| fir mation. 2 Confirmation was never ſuſtained to protect a poſterior Super- 
intromiſſion by the Executor confirmed, but only Super- intromiſſion bya third 
175 or by an Executor Creditor confirming partially who is not bound 10 
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| The Lords ſuſtained the Defence founded on Confirmation within Tear anal 
Day, to purge the Vitiolity of the Defender's Intromiſſion, notwithſtanding = 
jf a prior: Citation given to him by the Purſuer before Confirmation : © But 
Wſtained the Super- intromiſſion with Goods not given up in the Inventary after 

the Purſuer's Citation, relevant to make the Defender univerſally liable” 
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Pecember 14, 1709. The Lord Tuſtice Clerk and bis Lady againſt John Ha: 
milton/ of Bangour, | | | | | | | r 9 9vj 


))) ͤ 1; EIT 3 Me IR fe NE nx WO 
WIN the Compt and Reckoning at the Inſtance of the Lord Juſtice Clerk and 
I his Lady, againſt John Hamilton of Bangour, the Purſuers having claimed 
Allowance of Articles extending to 5189 Lib, 9 Shil. Scots, as the Expence 
Jof the Lord Whitelaw's Funerals : The Defender objeQed againſt ſeveral of 
theſe Articles, that they could. not be allowed, becauſe extravagantly Sump- 
W tuous and Magnificent; Actio funeraria being only competent for ſuch fu- 

E nerary Charges as were neceſlary and decent, according to the Defunct's Qua- 
lity and Eſtate. For 1. By the AZ. 14. Parl. 1681, Funerals are to be gone 
about in ſober and decent Manner, and particularly the Uſe of mourning 

Clokes is reſtrained : Becauſe of the Prejudice ariſing from the ſuperfluous Ex- 
© pences of Burials, both to the publick, Cujus Intereſt ne quis re ſua male 
wiarur ; and to the private Fortune of Heirs; and to the Defunct's common} 
Creditors, who are poſtponed to theſe who claim the funerary Expences, 

J. Advances of funerary Expences are ſaid Negotium gerere, L. 14. F. 9. ff. 
de Religioſis et Sumpt. Fun. And by the Nature of Adio Negotiorum geſtorum, 
wthing can be repeted but what was utiliter impenſum, L. 10. F. 1, ff. de 
er. Geſt. babita Ratione Facult atum ejus in quem fadum eſt, d. L. 14. F. 6. 

2 In ſo far as the Expences exceeded the Condition of the Defunct's Fortune, 

they-are ſuppoſed to be beſtowed ex Pietate er AfeGione, 4. The Means of 

the Defun& are conſidered as the Rule of his Funeral Expences, albeit he 
E ſhould order by his Will to exceed what was ſuitable, d. F. 6. 
= Keylyed for the Purſuer. 1. The Rule to judge in this Caſe is the Quality 

of the Detun&, and the Condition of his Eſtate in his Lifetime, L. 12. F. 3. 

. Exdem, without Reſpe& to what he left to his Heir: Eſpecially conſider- 
ug, that Mhitelaw had no Children of his own Body, and was under no Obli- 
ration to leave his Fortune to a collateral Heir. 2. The Act 1681, is in Deſue- 
e; yea, never was obſerved, except in ſo far as it prohibites mourning 
| Clokes ; which were forborn, not ſo much upon the Account of the Act, as the 
Unaalineſs of the Garb. True, it is not long ſince that Statute was made; 
It there being no. fix'd Time to determine Deſuetude with us, it muſt be 
aalleted from the Generality of contrary Acts, Arg. L. 32. ff. de Legibus. 
Azin, that Law, was not made with any Regard to private Perſons or Fami- 
ls, or the Benefit of Heirs z but only to keep Mony in the Nation, which 
too much ſent out for ſumptuous Apparel: Nor doth it annul any Bargaing 
Aurniſming, but only inflicts a Penalty or Fine upon the Contravener ap- 
ble to the Fisk. So that Merchants who are not obliged to know the 
Funzilioes of Decency, or what belonged to the Defuncts Character and Eſtate; 


„ing benz Fide to his Funerals, are ſufficiently entituled to Payment 
e And the purſuer as Aſſigny conſtituted by the Merchant comes in his Place. 
n- is not always true, That nothing can be repeted ex Cauſa Negotii geſti, 
. be what is profitably expended, if we take Profitably in it's proper Senſe: 
rd a very few Things in Funerals can be ſaid to be utiliter impenſq, the great- 


| eſtpurt being Diſpendia. But that ought to be allowed which was Sona Fide 
ended, according to the Cuſtom of the Country: As in all other Caſcs d 
e 
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| fatibus, vel Dignitate Defunti, L. 12. F. 5. i. Fodem, Where the disjungiy 


Tea, in theſe very Places where ſome ſuperfluous Expence in Burials is to- 


and ought not to be copied after here, where no ſuch Duties are inpoſed. 


Ib! be Lords found, That Aitio fanerarie is only competent for Exyences that 
Were neceſſary. and decent with Regard to the Defunct's Quality and free 


t therein preſcribed were Statutory; but that it Was Declaratory in ſo fit 5} 
concerned the burying in decent and foher Manner, as to which it could not 
5 in Deſuetude. But the Lords were all clear, That, if ſo much of free Eſtate 
Im that Cafe the Expences of the 
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_ "December 26, 1709, 
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Duplyed for the Defender. Law regards the Circumſtances of Things, 


2. The Pretence of the Act of Parliament 's being in Deſuetude, is grounds: 
And the Mos Regionis is of no Authority, againſt a contrary” poſitive Law; 


lerated, that is done for Reaſons of State, to afford a Revenue to the Publick; | 


3. The Particle Vel is ſometimes taken for Er; And that in L. 12. J. 5. it 
is uſed in a conjunctive Senſe, is ſufficiently clear from L. 14. F. 6. I. 21. F. 


Eſtate; deſcending to his Heirs and Executors. For one of the Lords faid; 
That to ſpend upon a Perſon's funeral Solemnity according to His Quality, 
beyond what was ſuteable to the Fortune left to his Repreſentatives, was tog 
bury his Eſtate with himſelf. Another Lord diſtinguiſhed betwixt the deck 
tory and ſtatutory Parts of the Act 1681: Holding, That the funerary Rites 


* 


id not deſcend to the Defunct's Repreſentatives, as was ſufficient to bury bim; 
that Caſe s of the Burial, in fo far as Decent and Neceſſary, 
would come off the 5 Ge IS Os 
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currix nothinare to her Father; Purſued a Compt and Reckoning, and Exo- 
eration, againſt the Lord Elibanb and his Siſters, as Us es Anna Burnet © 
the Biſhop's eldeft Daughter their Mother ; And in Order co Micharge himſelf 
of an Article of 4856 ÞÞ. 13 ſh. 4 d. Scots, ſtared in the Inventory as Mony 
lying by dhe Biſhop at his Death, offered to prove by Witneſſes, That 866 
b. 13 1h. 4 d. thereof in a ſeparate Bag was at the Deſire. of the Defenders 
Mother equally divided betwixt her and her Siſter the Purſuer's Mother, 
Alelged for the Defenders. Their Mother's Intromiſſion with Mony, is not 
probable by Witneſſes. be” 


Rephyed for the Purſaer. This Mony being a Corpus lying by the Defunct, 
expoſed to the Senſes of Witneſſes, ade any with it is probable pront de 
fare, December 13, 1671, Moffat contra Finn, February 4, 1671, W tſbart con- 
tra Arthur, December 2, 1675, Thomſon contra Moabray and Alexander: Al- 
beit Witneſſes by our Law cannot prove the borrowing of Mony, for that 

there iS more in the Contract of Mutuum, than can be expoſed to the View of 

Witneſſes, viz. The Cauſe for which the Mony was delivered. 
Daplyed for the Defender. Probation by Witneſſes is not receivable, where 
Writuſeth to be exhibited : And the Deciſions adduced concern the Extinction 
of Rights of their own Nature extinguiſhable by Poſſeſſion, as Appriſings and 
other redeemable Rights ; and do not quadrate with the preſent Caſe, where 
an Executor's Repreſentative pretends to take off the Effect of Inventory given 
wp by ber Telf judicially upon Oath. nh e 

The Lords found the Diviſion of 866 i. 13 ſh. 4 d. lying Mony betwixt 
the Executrix and Lady Eliban before confirming of the Biſhop's Teſtament, 
lsnot relevant to be proved by Witneſſes, to exoner the Executrix from compt- 
Ins for the ſaid Sum confirmed. e e T 


| December 21, 1709. Miſtreſs Lyon inf the Earl of Aboyn, and his 
[Obs Lyon of Maresk, having granted an Aſſignation in Favours of John Rid- 
Aach Writer in Edinburgh, narrating, T hat Three thouſand five hundred Merks 
ws reſting to John Lyon by Charles Earl of Aboyn, and that the Aſig ny had ad- 
bunced ro the Cedent a certain Sum of Mony in Lieu of the foreſaid Sum of Three 
thuſand five hundred Merks, therefore he aid aſſign him to the ſaid Sum of Three 
thouſand Merks and Annualrents thereof, and obliged himſelf ts warrand the ſaid 

Menation of Three thouſand five hundred Merks againſt his Deeds done or to be 
Wn: John Riddoch transferred the Right in Favours of the ſaid John Lyop's 

Ri, who upon a regiſtred Extract of the Aſſignation, bearing Three thog- © 
In foe hundred Merks interlined in the diſpoſitive Clauſe, purſued John the 


: Weſent Earl of Aboyn, as repreſenting Earl Charles his Grandfather, for Pay- 
er of the ſaid Sum. „ INST oO, 
Aged for the Defender. He muſt be aſſoilzied ; Becauſe the Writ which 
of * Ground of the Purſuit, is vitiated by the Interlining, and conſequently 


Rephed for the Purſuer. She cannot be prejudiced by the Tnterlining : 
wk, the Aſſignation doth, without it, ſufficiently convey the whole Three 
fufand five hundred Merks; ſeing the diſpoſitive Clauſe refers ſimply to the 
tive mentioning the whole Three thouſand five hundred Merks, and ac- 
Myledges the Receipt of the Value o that whole Sum, which is alſo men- 
GOhed in the Clauſe of Warrandice. So that it appears from the Narrative, 
ro Cauſe,and Clauſe of Warrandice,That the Five hundred Merks has only 
en forgotten thro? Overſight in the diſpoſitive Clauſe: And it were danger- 
Fs to find, That even the Vitiation of » Extract (which is more than 1 0 4 | 
N 1 TG . ü ing 
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370 A Journal of the Sem; containing 
ing) doth annul the principal Writ ; ſeing Extracters may readily miſtake ar 
amnmend Words. Nor doth Vitiation annul any Papers, unleſs it be in Subſtag. 
tials, or be ſuch; as the Words vitiated cannot be read or underſtood. 
ever extenſive the Narrative and Tenendas be, nothing is underſtood Cconveyey 
but what is in the diſpoſitive Clauſe : So the diſpoſitive Clauſe only in the Pur. 
as to the Remainder ; That could never found a Purſuit againſt the Ear] of 
' Writs have always been ſuſtained to annul them, November 22, 1671, Pi. 
agreeable to the civil Law, L. 45. §. S. J. De Jure Fiſci, and to the Cuſt 
Deciſ. 291. Vulteins Tom. 2. Conſil. 28. $. 17. and Claras Sentent. Lib. 5. 


whole Sum of Three thouſand five hundred Merks ; and therefore repel 


uin Glaſſels Merchant in Gla row, having, in Security of gone 


| ſigned to John Glaſſels his Intereſt in the capital Stock of the Afritan Com- 


Parliament 1621, as being granted to a conjunct Perſon, after Thomas Gliſſls 


1 Defunct; Yet, if they thought it lame or defective, they might paſs from it 


Subject. 
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Duplyed for the Defender. As in Diſpoſitions and Charters of Alienation, hop. 


ſuer's A ſſignation can be noticed. And whatever Action, upon the Warrandig 
might be competent againſt the Cedent's Repreſentatives, to Aſſign de mo 


Aboyn, as to whom C aſus omiſſas habetur pro Omiſſo. So interlining or blottin 


1 


tillo contra Forreſter, December 14, 1627, Hepburn contra Lyll. Which ; 


o 


of other Nations, Tholoſan, Lib. 36. Cap. 5. Y. 5. Guido Papa, Lib. 29. Bog 


The Lords found, That the Interlining is unwarrantable ; and remitted9 
the Ordinary to inquire about the Author in Order to puniſh him: But fouy 
That the Aſſignation without the interlined Words, did ſufficiently convey th 


the Defender's Objection, and ſuſtained the Aſſignation. 


December 22, 1709. John Henry Cordiner in Edinburgh, againſt 15 
Glaſſels and George Coning Merchants in London. —_ 


Debt due by him to John Glaſſels his Brother, and George Coning, af: 


pany; By Virtue of which Aſſignation the Mony was uplifted from the Com- 
miſſioners of the Equivalent: John Henry Creditor to Thomas Glaſſels, raiſed 
Reduction againſt John Glaſſels of the foreſaid Aſſignation, upon the Ad of 


was at the Horn for the Debt due to the Purſuer. The Defender, for lup-f 
porting the Aſſignation, produced a confirmed Teſtament, wherein he and 
George Coning are confirmed Executors qua Creditors to Thomas Gliſſels the 
common Debtor. 3 3 3 | 
Alledged for the Purſuer. The Sum uplifted by the Defender by Virtue ol 
the Aſſignation, could not be confirmed as iz Bonis Defuncti; In Reſped the 
Defunct was denuded by the Aſſig nation. 


[2 


Anſwered for the Defenders, Altho' they had taken Aſſignation from the 


or not make Uſe of it, and eſtabliſh a better Title by legal Diligence as they 
thought fit: And the Purſuer, who quarrels the Aſſignation, can never pre- 
tend that the Goods were not in Bonis Defuncti, becauſe he was denuded by 
it. For, How can that Deed turn to the Purſuer's Advantage, that he im- 
pugns, as done to his Prejudice? Can he both reduce it, and crave the Benefit 
of it at the ſame Time? This is inconceiveable: The moſt that he can pre- 
tend to, is, To have it taken out of the Way to afford him Acceſs to the 


© Replyed for the Purſuer. The Act 1621 doth not ſimply annul the Rights 
craved to be reduced, ſo as to make the Property of the Subject diſponed re- 
turn to the Debtor; but only obligeth the Receiver of the voluntary 8 1 10 
make furthcoming what he recovered thereby, to the Creditor that u ed the 
firſt Diligence. Sir George Mackenzie, in his Treatiſe on that Statute, i of 
this Opinion; and alſo thinks, that a Diſpoſition made to a poſterior 9 
LE oh | 8 >. Et Accrews! 
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Confirmation, 


December 23, 1709. The Fenars of Dundaff, gainſt David Madril of Muit: 
N the Declarator of Immunity from Thirlage at the Inſtance of the Feuars 
of Dundaff, againſt David Madril, The Lords 22 Jaly laſt, having 
Hound that the Purſuers were aſtricted to the Defender's Mill: The Purſuers 

my alledge, That by the Aſtriction they are only bound for. Inſucken Mul- 
ture of {ſuch of the Grana creſcentia as they either by Neceſſity or Choice 
kappen to grind ; And that they are at Liberty to export the Growth of 
tir Ground; The Reaſon of thirling Corns imported, and freeing what 
b carried out, being becauſe, in theſe muirland Places they have more Pro- 


. . 


it by ſelling their Oats in Markets, than by making Meal of them. 


Cotns belonging to them (Seed and Horſe-corn excepted) whether growing 
won their own Lands, or brought within the ſame from other Places: For 
l'tey were permitted to fell or diſpoſe upon the Grana creſcentia, and buy 
Mel and Malt elſe where for the Uſe of their Families, the Thirlage would 
be quite eluded. JJ TT TOE TT US Tn M' 
 Rephed for the Purſuer. Thirlage is odious, and Clauſes of Immunity 
r to be favourably interpreted: And the prejudicial Conſequence to the 
Minder's Mill, by allowing the Purſuers a Faculty to grind, or not grind 
ther at their Pleaſure, is of no Weight to overturn the expreſs Words of 
ther Charters. So the Lords in February 1682, betwixt the Earl of Caſſils 
ud the Tenants of .Maybole, and in the late Caſe of Rathilles againſt Morde- 
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| rſnered for the Defender. The Purſuers can grind at no other Mill any 74 
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c ᷑̃«rm, did not regard the fancied Inconveniencies to a Thirl. mill, by favoy. 
__ ably interpreting the aſtricted Perſons Rights. 

3 , 4: 40 Lords found, That the Thirlage 1mports that all grindable Corn 
1 growing upon the Purſuer's Lands, in fo far as neceſſary to the Conſumptin 
= ol their Families within the Thirl, are aſtricted to be grinded at the Defeny, 
= er's Mill: But that the Purſuers may freely export the'Saperplus of th, 
Growth of their Ground; And that, if the Grana creſcentia are not ſuffi, 
ent for their own Conſumption, what is imported for that End pays Oy. 
ſucken-multure. - LO iy e | 


— 


Hie. Captain Henry Bruce, Brother to the Laird of Clackmanny 


| "againſt Mr. William Dalrymple of Gleamure and Alexander Inglis | 
1 1 oy Murdiſtoun. W a ww ens | 


= IN the Purſuit at the Inſtance of Captain Bruce, againſt Mr. William Dalrmj, 
I and Alexander Tngls, for implementing a Decreet-arbitral pronoun 
© by Sir Hugh Dalrymple Preſident of the Seſſion, by diſponing to the Put 
|. the Houſe and Yards of Clacſtmannan, who claimed an Orchard ſepanl 
$ from the Houſe by ſome arable Ground interjected, as falling under tt 


 wpeneral of Tards. JJ P 
[ Anſwered for the Defenders, By Houſe and Yards joined together uno Sn, 
are only meant Yards contiguous to the Houſe, for the Uſe and dice 
= thereof: Whereas the Orchard acclaimed is both diſcontiguous, and ifers 
'$ 


from a Yard, as is clear from all Charters wherein Yards and Orchard; are 
_ © expreſs'd by different Words, viz. cum Hortis et Pomaris, | 
8 Replyed for the Purſuer. The gent ral Term Yards or Hort? ( ſo called 
= | quod ibi Arbores et Olera oriuntur) comprehends Gardens and Orchards: And 
=. wee are not to think Pomarium, an Orchard to be of a diſtin Species from 
3 Hortus, becauſe mentioned together in Charters; ſeing ſynonimous Words 

are frequently added in Charters. Fe, oo ON” Ge 
Ihe Lords found the Captain had Right to the Orchard libelled, ascom 
prehended under the general Word Tards in the Decreet-arbitral, 


[ 
| 4 Bodem die. The Creditors of the Decea George Marſhal Merchant in Edit 
= burgh, againſt his Children of the firſt and ſecond Marriage, 
* a Competition betwixt the Creditors of George Marſhal and his Chi 
II dren, choſe of the firſt Marriage having adjudged upon Bonds of Provi 
_ lion granted to them by their Father, and the Child of the ſecond Marriag 
buaving adjudged for the Proviſion in her Mother's Contract: both craved t 
be ranked pars Paſſa with the Creditors + 
WE Alledged for the Creditors. The Children cannot be brought in <quall 
with them: Becauſe, Contracts of Marriage and Bonds of Proviſion are b 
tbzhe Father's Deſtinations in Favours of their Children, whereupon no Dil 
| Honee could be uſed againſt the Father in his Lifetime, as was decided, F. 
Hua To, 1688, in the Caſe of the Creditors and Children of William Robert 
| — 4 . gw ring — have only a Share of their Parents Means, _ 
can pretend to nothing till hi ts be-fatisfied : that only being ours, 4“ 
dductis Debitis eſt IE ger en i _ "7 8 
©, Anjmeredfor the Children, 1. Thoſe of the firſt Marriage contended, Tha 
they were not only Creditors. to their Father Jure Nature, whereby Parent 
are obliged to provide for their Children; but alſo were onerous Credit 
to him, in Reſpect of a great Tocher he got with their Mother, 1 
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Iponds were prior to the contracting of the Creditor's Debts, and therefore 
they ought to be preferred, December 11, 1679, Creditors contra Children of 
Mouſwell. 2. The Child of the ſecond Marriage pleaded, That her Pro. 
viſion Was conceived in her Mother's' Contract of Marriage before the Date 
che Creditor's Bonds, which was an onerous, and no latent Deed : And 
ve Lord Preſtoun's Children of the ſecond Marriage were brought in with his 
Creditors according to their Diligence, oY 
| +Replyed for the Creditors. The Proviſions muſt be conſidered only with Re- 
welt to the Father's Condition at his Death, at which Time being inſolvent 
and bankrupt, he Eould do no Deed in Prejudice of his juſt and lawful Cre- | Wh. 
Jitors ; as is clear from the Prattick betwixt the Creditors and Children of _ = 
2 obertſon, and that of Iaglis contra Boſuell, November 14, 1676, obſerved e 
by Dirletoun. Nor is the Child of the ſecond Marriage in any better Caſe 
Than the other Children ; becauſe, a Contract of Marriage doth not take the 
gie from the Father, or hinder him to contract Debt, November 21, 1682, 
The Creditors and Children of Mr. Andrew Marjoribanks; but it is only de- 
Woned to regulate the Succeſſion of the Children of the Marriage, with 
Relation to themſelves or to Children of other Marriages. nt Fe 3... 
| The Lords preferred onerous Creditors to the Children, in Reſpect the 
cer was Fiar; notwithſtanding the Bonds of Proviſion and Contract of 
Marriage. MS, x 


- 


Fodem Die. The Creditors of the deceaſt George Marſhal, againſt James Ha- 
milton of Pancaitland. OL „ . 


che Competition of che «judging Creditors of George Marſhal, it was  - ³ - 
= :ldged that Pancaitland could not come ix pari Paſſu with the reſt;  _ 1 
ae, his Adjudication was not within Year and Day of che firſt effectual 
Adjudication, obtained at the Inſtance of James Scott before the Sheriffs of 
WEdinburgh, upon a Cognitionis Cauſa againſt the apparent Heir renouncing. 

| Anſwered for Pancaitland. He ought to come in equally, becauſe his Ad- 
udication is within Year and Day of the firſt Adjudication before the Lords: 
And no Reſpect could be had to that before the Sheriffs, becauſe it was pro- 
wunced 4 non ſuo Judice. In ſo far as the Lords are only proper Judges 
n Adjudications, now fince the Twenty fourth Article of the Regulations, 
ordaning all Abbreviates of Adjudications to be ſigned by the Lord Ordinary: 
Whhxcially conſidering, That the Rolls and the Minute-book do properly 

publiſh and certiorate the Liedges when there is a Courſe of Diligence againſt 
abcbtor ; And Men are not bound to know, nor can know what is done be- 
bore inferiour Judges. 2. Eſto, ſuch a Decreet of Adjudication before an in- 
Enor Judge were ſuſtained, it cannot be the Rule of Preference before the Mn 
Lords, where the Form of Proceſs requires longer Diets, and more Days : _ 
un Competitions betwixt Arreſters, the Obtainer of a Decreet of Furth- | 
eoning in the Seffion, if he hath not been in Mora, will be preferred, con- 
rm to the Date of his Arreſtment, to a poſterior Arreſter obtaining the 
ſt Decreet before an inferior Court. And if it were otherwiſe, all Adju- 
[Uationg would be led before inferiour Courts, for fear of coming too late 
the more tedious Form of the Seſſio . 
iReplhed for the other Creditors. The Act of Parliament 1661, bringing in 
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Adudgers within Year and Day pari Paſſu, muſt, as being a correctory 
Lay, be ſtrictly interpreted. The Act of Regulation, concerns only De- 
Rs of Adjudication before the Lords: For thoſe before Sheriffs, and their 
. eviates, can only be ſubſcribed by the Sheriff Pronouncer thereof, as was 
ne in chis Caſe. 2. „ may be pretended in the Caſe of Furth- 
I l | | 


comings, 


- 
+ + 1 


25 374 A Journal of the Seffion ; containing N 


IAI a Treaty of Agreement betyixt John Baillie of Walſtoin, and % 


ment the ſame ; who ſuſpended and repeted a Reduction, upon this Gnund 
That he reſiled from the Bargain, and there was Locus Pænitentiæ, in ſyfr as 
1. The Minute charged on is no delivered Evident, the Charger not having 
received it from MWalſtoun, but only from John Hamilton, who had no Warl 
ant to give it up to him, but only to procure his Subſcription to it. And i 
were unreaſonable, that Mal ſtoum ſhould be bound to Carnmath by that Copy 

of the Minute now in his Hand, before he were equally bound to Walfour b 
delivering another ſigned Double to him: Till which Time the Bargain wat 
incomplete, and might be reſiled from by Malſtoun; as Carawarh might have 
ſhaken himſelf looſe of it, by throwing the ſigned Minute in the Fire, or can 
celling his Subſcription. For to ſuſtain ſuch an unwarrantable Delivery by! 
Mandatar, qui exceſſit Fines Mandati, would open a Door to all Mannerof Fraud 
At which Rate it ſhould be in the Power of any mercenary Agent, to ſurrende 


determined by the Minute, which bears only Twenty one Tears Purchaſe of 


1 free Mon) and Victual Rent payable out of the Lands, conform as the ſame ſpal 
proven to have paid at the Suſpenders Father's Deceaſe; or his own Entry, compi 


Relationem ad Rem certam. 3. The Preſtations on Carumath's Part contained it 
Mir. Hamilton's Obligement to Walſtoun, are Pacta ex incontinenti aſicta, th 


thereto: And while theſe Things are unperformed by Carnwatl, the Bargail 


\ Granter's Hands, and in the Hands of a Third Party, who delivers it to bn 
in whoſe Favours it is conceived ; Law preſumes that he had a Mandate o 


ART j 


and Day of the firſt Adjudication before the Sheriff, cannot come in par: Py 


Since the ſigning of Abbreyiates came in Place of Allowances; and Adjudice. 
ons on a C N Cauſa before the Sheriffs, were not in Uſe to be alloyel 


Malſtoun, and given to John Hamilton, upon his Obligement to procure fone 
Preſtations from Carmwarh, and to cauſe him ſubſcribe the Minute under the 


the Chulder of Victual at | | 
could not be filled up without Conſent of both Parties: And Contracts of $al 


| Oath of the Receiver. The pretended Inconvenience to Walſffoun, by Cui 


comings, Conſtitutions, and the like, before the Lords requiring Delay by th 

Courſe of the Rolls; That cannot be alledged for ſecond or poſterior Adjudges 

whoſe Adjudications paſs ſummarly without going to Rollis. , 
The Lords found, That Pancaitland's Adjudication, not being within Jer 


with the reſt. For the Lords thought that the ſigning of Abbreviates by a Lord 
conform to the Regulation, concerned only Adjudications before the Sefſy, 


and conſequently required no Abbreviate to be ſigned. 


Wen . Cys Lehen bf Cet, 4.0 Ide Bit 7 


Hamilton Writer to the Signet, about the Sale of Malſtoun's Eſtat i 
George Lockhart of Carnmath, a Minute of Sale being drawn up, ſignel h 


Pain of Five hundred Pound Sterling; And Carnwath having ſigned and qt 
up the Minute from Mr. Hamilton, he thereupon charged Walſtoun to inple 


his Clients Bonds to his Debtors. ' 2. The Price of the Lands was not clear. 
the Chalder ; Which Blank in the Minut 
are never underſtood tojbe perfected, while the Price is left uncertain ; which 1 
then only certain, when certa Quantitas exprimitur, vel de quo conftut pal 
Obligement being of the ſame Date with the Minute, and exprelly relativ 
is ſtill open, unconcluded, © e , 

Anſwered for the Charger. x. When a ſubſcribed Writ is once out of th 
Commuſſion for delivering of it, unleſs the contrary be proved by Wrat o 


warh*s being ſole Maſter of the Minute, did not hinder the Bargain to Þ 
completed ; yea, the Minute in his Hand was a common Evident for Ve 
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1 which Carnmath could not fue, without performing his Part; And for 
lecovery thereof or an Extract, Action was competent to Walſtoun; and had 
math deſtroyed it, the Tenor might have been made up againſt him by 
s Oath, and other habile Methods of proving Tenors. Tis no Paradox in 
, that a Debtor becomes free upon getting up his Bond from the Creditor's 
ruſtee, who had counteracted his Truſt: For no Man gives Truſt without 
ning Hazard by the Truſtee's proving unfaithful. 2. The Reaſon founded 
1 the Blank in the Minute, and Uncertainty of the Price, is of no Weight : 
or the Price was determined, before Malſtoun ſigned the Minute, to Twenty 
ne Times the Value of the yearly Product of the Subject ſold. And the taking 
1 Obligement from Hamilton the Truſtee under a Penalty to procure Carz- 
us Subſcription to the Minute, did as fully impower him to fill up the 
!.nk, and liquidate the Value of Nine or Ten Chalders of Victual, the reſt 
the Rent being paid in Mony; as the having of the Minute impowered him 
o deliver it: And ita eſt, that the Blank was filled up before the Minute was 
llivered to Carnwath ; ſo that the Principle of the common Law, that Emprio 
on eſt perfecta before adjuſting of the Price, is miſapplied, the Price here being 
ay determined before Delivery of the Minute. 3. The Preſtations that 8. 
r. Hamilton ingag*d Carnwath ſhould perſorm, cannot be reckoned Pacba ex 
wontinenti adjecta to the Sale: Becauſe not undertaken by. Carnwath the Pur. 
haſer, but only by Mr. Hamilton, as taking Burden for him. Nor doth 
irawath*s not performing theſe Conditions ( ſuppoſe he were liable for them) 
mul the Bargain; but only afford Action to Malſtoun againſt him to perform. 
rides, Carnwath is ready to perform his Part of the Minute; upon Walſtoun's 
$forming what is incumbent upon him, which is to ſatisfy the Deſire of 
te Charge by granting a valid Diſpoſition in the Terms of the Minute. 
| The Lords found, That the Minute of Agreement charged on, being ſigned 
Wy both Parties, and in Carzwa:h*s Hands, was a complete Minute and Bargain; 
d mere was no Locus Pænitentiæ: And therefore repelled the whole Reaſons 
ff Suſpenſion and Reduction. VVVVVVVTFC Wepenf 3 hi ne Ret 


December 24, 1700. Mr. Thomas Linning Miniſter of Walſtoun; again® 
VVV ts So ee 
Mx Thomas Linning having repreſented to the Presbytery of Biggar, that 

II bis Glebe was both inſufficient and inconvenient ; in fo far as, it is 

ery barren Ground, and lay at a great Diſtance from the Church and Manſe ? 

They ordered a new Deſignation of a ſufficient Glebe in the Terms of the 

61 47, Parl. 1593; purſuant to which Four Acres of arable Ground neareſt | 

Þthe Church were meaſured out and deſigned. The Minifter having charged 

the Poſſeſſor, who was Walſtour's Tenant, to remove, Walſtoun ſuſpended 

the Ac of Presbytery. At the diſcuſſing of which Suſpenſion, the Lords 

fund, That the Act of Parliament doth only warrand the Deſignation of a 

Gebe to a Miniſter who has no Glebe; or to make. up the legal Quantity to 

ot whoſe Glebe extends not to Four Acres of Land: But doth not impower 

he Irecbytery to change and alter Glebes, or to deſign a new Glebe. to a 
Miniſter who. is already in Poſſeſſion of a competent Glebe, albeit it doth not , 

) moſt eweſt to the Church. „ Fa 4 


Eokm Die. Patrick Gellie 42d Mr. Alexander Thomſon Executor to Thomas 
Burnet Merchant in Aberdeen, againſt Robert Panton Merchant in Camp- 
Vere, and Gilbert Stuart Merchant in Edinburgh. 


Tre Burnet having named Patrick Gellie and Mr. Alexander Thomſon 
1 his Executors, and left to Andrew Burnet his Nephew 6000 Merks Ns 
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his Siſters 4000 Merks, and all theſe Sums to be liferented by John B. a 
elder, Father to the Legatars : With Power to the Executors, without 
ſent of John Burner elder, to pay the 6000 Merks to Andrem, or fo my 


Superplus of what they keep off him to his Brother and Siſters, by ſuchp 


The Lords found, That the Executors could not, after. old John Burg 
Death, exerce their Power to evacuate the Legacy left to Ararew Burner, 
ordaining the whole to be paid to his Brother and Siſters, in Prejudice of N eeſei 
Puanton Andrew's lawful Creditor. And found the ſaid Legacy ſubject to are 
Payment of a Bill of Exchange for 1231 Gilders drawn by Andrew upon 
ERxecutors, payable to Robert Panton. Albeit it was alledged for the Ex 
ttsors, that ſince a Legacy might be effectually left in Arbitrio Tertii, 1, , 


- that Perſon he pleaſed, L. 16. F. de Legat. 2. or the proportioning they 


in mobilibus to pay the whole Legacy in Queſtion: to Andrew Burnet's Brojet 


That the Laws cited for the Executors, concern the Caſe of a Legacy tm 


left 6000 Merks to Andrew, and only 7000 to the other Three, is preſume 
to have had moſt Affection for him, and not to have deſigned that the Exec 
tors ſhould put him in a worſe Caſe than the reſt. The Faculty given tot 
Executors to pay the Whole, or a Part to Andrew, without his Father's Cor 
Tent, was in Andrew's Favours, and could only be exerced in the FatherY 
Lifetime, who had Intereſt in the Difpoſal of the Superplus more than was pai en 
to Andrew, For had the Teſtator deſigned, That the Executors ſhould ha 
Power ſo to reſtrict and diſpoſe of Andrem's Legacy, after the Father's Death boli 
_ theſe Words, Without his (i. e. The Father's ) Conſent, would not hay 


Eodem Die. Alexander Anderſon of Auchinreath, againſt James Cock To 


12 Anderſon, with Conſent of James Cock Portioner of Carnock, grants 
the Parties to have ſigned upon the 24 Auguſt 1704 at Carnock, beſore Fol 


Tuo of the Witneſſes fign in common Form, a Third adje&s to his Subſcrif 
tion, Witneſs to both Notars Sabſcriptions, and the Fourth ſigns with the 


taries do not ſubſcribe before Four Witneſſes: In ſo far as the Adjection to tl 


—yB 


H 


1 of the Seffion; containing 


to John Barnet Andrew's Brother 3000 Merks, to E/feth and Beffre B. 


re 
4 


thereof, and at ſuch Times, as they ſhould think fit, they always Paying, 


portions as they, with Conſent of Job» Burnet elder, ſhall think expediem 


H. 2. V. de Legat. 1. And even might be made payable by the Heir to thi; 


among the Legatars might be committed to his Diſcretion, L. 3. b. 2. f 
annuis Legatis: It is clearly in the Power of the Executors, who are Hay 


and Siſters, paſhng by himſelf. In Reſpect it was anſwered for Robert Pam 
ferred by the Teſtator, de Perſona in Perſonam; or left hy him with t ener 


Quality, If the Heir pleaſe; or a Legacy whereof the Terms of Payment a ties 


referr'd to the Heir's Arbitrement : Neither of which is the preſent (af 
where the Executors pretend to evacuate Andrem's Legacy in Prejudiceif h 
juſt and lawful Creditor, which they cannot do. Seing the Teſtator havin 


* adjected, as needleſs at a Time when his Intereſt by the Liferent ce: 


| Clerk of Bamff. | 


- 5+ 


an Aſſignation of 1590 Merks in Favours of Alexander Ander ſon, bearin 
Witneſſes, inſert and deſigned: Two Notaries ſubſcribed for Jani. Anderſol 


additional Words, Witneſs to the Co-notars Subſcription. Alexander Aude 
purſued James Cock Town Clerk of Bam as repreſenting the ſaid James Cocl 
Alleaged for the Defender. The Aſſignation is null, for that both the Ng 


Subſcription: of one of the Witneſſes bears; That he was only Witneſs to tl 
Co- uot ar's Subſcription; EV Wege 0 2 1 | 
8 * . Rep11190 -- 
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Replyed for the Purſuer. The Docquet of the Aſſignation bearing it to be 
ER: che Place and Time, and before four Witneſſes, this eſſential 3 
he Writ, cannot be redargued by any ſuperfluous Adjection to the Witneſſes 
zubleription, but only by Improbation. 2. No Faith can be had to this offici- 
us Adjection to the Witneſſes Subſcription z Becauſe, non conſtat when it was 
it, or who writ it, and it bears not to be holograph : Conſequently it is 
ull by the Act of Parliament 168 1. For it might have been added fince the 
joning of the Writ : And can be of no greater Import, than if ſuch a Witneſs 
11d granted a ſeparate Declaration, wanting Writer's Name, that he had been 
reſent only at the ſubſcribing of one of the Notaries, which would certain: 
Pe been null. June 27, 1704, Lady Kinfauns contra Earl of Northeek, | 
he Lords would not ſuſtain this as a Nullity of a Bond, granted by Pittarrow 
nd the Lord Lower, that two of the Witneſſes did adje& to their Subſcripti- 
n, At Lower ſuch « Day Witneſs to my Lord Lower's Subſcription. Where- - 

the Docket of the Body of the Bond bore it to have been ſubſcribed the 
Jay preceeding at Pitrarrow. 3. Writs ſubſcribed by ſeveral Parties, uſe to 
e {uſtained, tho wanting Witneſles, from the preſumed Verity of the Writ : 

hich equally holds in this Caſe, where the Husband ſubſcribes asConſenter, 

— Q , ͤ Tooth Zu Pont 

Duphed for the Defender. The AdjeQion to the fourth Witneſs's Subſcrip- 
jon, is not inconſiſtent with the Docket of the Writ, which bears only in 
eneral, Before ſuch Witneſſes (without ſaying Witneſſcs to both the No- 
lies) but only qualifies that Generality. Whereas in the Caſe of the cited 
ecifion, the Adjection to the Subſcriptions of the two Witneſſes, did down- 

ht contradi& the Docket of the Body of the Writ. 2. It's of no Import to 

jy, That this AdjeQion is no more probative than a ſeparate Declaration. 

dt as it appears to be genuine ex Facie Scripture ; So the Uſer of the Writ 
voſt take it as it ſtands ; unleſs he offer to prove, That ſuch Words were Viis 

; Modis added to the Witneſs's Subſcription, after the Delivery of the Writ 

to him, 3. If the Wife's Deed be null, the Husband's Conſent and authoriz- 

pe her ad integrandam Perſonam (as Lawyers phraſe it) falls in Conſes 
ence : As a Curator's Conſent could not ſupport the Minor's Deed, that is 

wil for Want of Witneſſes. Becaule, by a Husband or Curator's ſo inter- 

Nang, id ſolum agitur, to hinder the Deed to be quarrelled, for Want of 

Authority in the Diſponer, and not to ſupply other Nullities. A 

The Lords ſuſtained the Nullity, and found it not ſupplyed by the Huſ- 

binds Subſcription : In Reſpe& he doth only fign as Conſenter, and not as a 

le. AVE OT, es 


Pin Die, Mifreſt Elizabeth Scot Reli of John Lockhart of Lee, gt 
| Jaxs Lockhart of Lee. Toit” - +31: 1... 


THe deceas'd Cromwel Lockart of Lee, diſponed his Eſtate in the Form of 

1 Intail, to Richard Lockhart his immediate younger Brother, and his 
Aber Heirs ſubſtitute 5 with ſeveral Clauſes irritant, and Proviſions: Parti- 
Warly, That it ſhould not be in the Power of any of the ſaid Heirs to pro- 
Me their Ladies in Jointures, exceeding a Third of the free. Rent of the 

late for the Time, and that in full Satisfaction of all Right of Terce. Upon 

the Foot of this Tailzie, Fobn Lockbart, who ſucceeded to Richard, provid- 
lis Lady in a yearly Annuity of 2000 Merks,: who after his Deceaſe pur- 
lied James Lockhare of Lee her Husband's Heir of Tailzic, for Payment of 
e laid Provifion, and an interim Alimennt. 1 


1 : 
E 78 


he RY 


dhe Burden of the Lady Srevenſon's full Liferent, when the pleaſes to ty] 
her ſelf to it. cr | * ag '*1 


TIE Wyo TE 


Seing ſhe may do it, and IUud eſt 


338 Lib. 18 Sbil. Scots, ind 


| Aſſigny by William Smith, purſued Fobn Vin, as repreſenting the {aid Job 


ſuer muſt either impute them in Payment, or ſhew that he has done Diligenq 
for recovering thereof in due Time; fince he did not retroceſs the Cedetff 


Aſlieny to Diligence required in a Mandatar. Vea, his Obli 
- gence is expreſſed by the aſfigning not only in further Security, but alſo fol 
- , Rephed for the Purſuer, An Aſſigny in Security is not liable, voleſs cxpreſl 
Cedent's Bond, eſpecially when he never required the Aſſigny to do Diligence 
or to denude. Nor was he bound to have tetroceſſed. ho Coden, tho te 


leſs to expend certain Mony for recovering doubtful Debts. 2. The Align 
Lion is not properly a Mandat, but Pattum adjectum mutuo, or rather 3 
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to 4000 Merks for the Well and Standing of the Family of Lee, which a. 


: 


Clau es irritant, which have been incurred 2 80 that the Eſtate is liable 10 


= . 


4 - * * 3 


a 


| * 3, 177 . 7 py ; a F 
1 Smith one of the Kee) 


„ 


Vint his Father, for Payment of the Debt in his Father's Bond. 
Alledged for the Defender, The Debts aſſigned being preſcribed, the Put 


that he might have been in a Capacity to ſue for Payment, For the Aflignati 
on and Receipt thereof imply'd a Mandat wtriuſque Gratia, which —_— 
ment o Du 


more ſure Payment. 


obliged, to do Diligence : Becaule, ſuch an Allignation doth not look: th 


quired,' without an Offer of Payment : For no Law obligeth a Creditor 19 


guit his Pledge, unleſs the Cauſe for whick.it was given be fiſt fatisficd > ff 
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by Payment of the principal Debt; And if he ſuſtain any Loſs thro' his fail- 

The Lords found, That the Purſuer was not-obliged to do Diligence for re- 
covering the Debts to Which he was aſſigned in Security: And that theſs 
Debts, tho' now preſcribed, are not imputable in Payment of the Debt due by 
OR 72 Dart Tt gn rn OS. 
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Fodem Die. Alexander Cuningham of Craigends, againſt Alexander Earl of 
/ 7 261965 70731901), ꝗ ͤ , POPE $Oy DD IONS 


* 


Lexander Cuningbam of Craigends having in Anno 1 704, procured, by 
HR 2 Grant from Her Majeſty, his Village of Kilhbarchan 10 be erected 4 
a Burgh of Barony 3 with Power to him to hold Fairs, and exact all the Profits 


and Duties thereof: He purſued a Declarator againſt the Earl of Eglintoun he- 
retable Sheriff of Renfrew (where Kilbarchan lies) for declaring, That the 
ne] has the ſole Right ro hold Fairs in the ſaid Burgh, and exact the Duties 
Medged for the Defender. He and his Predeceſſors, as heretable Sheriffs 
«Renfrew, by themſelves and Deputs had preſcribed a poſitive Right to ſet 
Sw Weights at the Fair of Kilbarchas, and to exact a particular Duty for 
wegung ſuch Goods as were ſold there, by imme morial Poſſeſſion ; conform 
tozCharter of the Sheriffship, bearing (um omnibus Feodis, Divoriis et Caſua- 
Atatibus jeu ſpectan. aut que ad Hidum Jus et Offirium pertinere dig noſce ntur; 
Which Right could not be inverted by the Purſuer's Charter, which was Khaz 


.» FEI =” IE Oe 


led Periculo Petentis,” et ſaluo Jure cujufliber, . 

© Replyed for the Purſuer. The Privilege of holding Fairs, and exacting tlie 
Duties thereof, being ranked inter Regalia by Sixtinus, and other Writers on 
he dubject, it could never be poſſeſſed as Part and Percinent : And the Sheriff 
tity the Queen's Lieutenant, was in peſſima Fide to make or connive at any = 
Eution upon the Subject, without expreſs Allowance ; Nor has the Power of 

ating Cuſtoms at Fairs, any Connection with the Office of Sheriff. 2. Again, 

ble Defender's Poſſeſſion as Sheriff, was but as the Queen's Servant, and ſo. 
en never-prejudice Her Majeſty or Her Donatar : A Servant's Poſſeſſion qua 
tals, being the Maſter's Poſſeſſion. 3. Eſto the Defender as Sheriff had a 
pole Right to the Duties of ſuch a Fair, the Sovereign might diſſolve that 
Gaſulity from the Sheriffship, and beſtow it otherways ; it being ordinary to 


* 
7 


.. 


Wniniſh. the Profits and JuriſdiQions of Sheriffs, by ere&ing new Juriſdidjons 
| Nhiſtices, Barons, Oc. within theirs. Nor doth it alter the Cafe, That the 
Defender is heretable Sheriff Seing the making a Right hereditary, doth only 
power to tranſmit it to Succeſſors, without any further Power than what the 
N Duphed for the Defender. That the 3 Sheriff could . to 
; krivilege in Queſtion, is clear from Decifions, Fuly 18, 1676, Earl King- 
1 contra Town: of Forfar, December 9, 1679, Lord Hattoun contra Town | 
Ie inde, And, which meets the preſent Caſe in Termints, December 13, 16773 
vi Murray contra Feuars of the Filling upon the Water of Neſs. The Pri- 
nde of ſetting! up Weights, and taking a Duty for weighing, is not proper- 
an Exaction of Cuſtom 3 and ſo not inter Regalia: Becauſe, the Sheriff is 


bi B b b 2 bound 


JF. x 3 - 


Allet concerning Regulation of the Fudicatwes, and that Part thereof wilc 


. — — - 
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380 4, Journahof- the Sellon; containing 
bound e Officio to ſee that no falſe, Weights be uſed, and to regulate Weigh 
conform to Law, 3. The, Defender did not poſſeſs in Name of the Soverciy, 


bur iti his own Name by che Sovereign's Conceſſion. 3 He ſhall not her 
diſpute Her Majeſties Power of taking away any of his Caſualities, as bert. 
table Sheriff: But poſitively contends, That no ſuch thing is done, or defines 
dy the Grant in Favours of the Purſu er. 
« -  Thiplyed for the Purſuer. The Decifions cited for the Defender, are ny 
parallel. For there was no politive Grant in Competition with the Earl g 
LHingborns Right of Conſtabulary , - Beſides, there is ſome, Diſparity betyiy 
1 Sheriff, and a Conſtable. And the Earl pretended: to preſcribe no more thy 
Was this Known and common Right of all the Conſtables in Scotland; Where 
as the Right of Fairs cannot be called the common Right of Sheriffs. The 
Prattick betwixt the Earl of Murray, and the Fiſhers of Neſs, is but a fing, 
| Deciſion : Beſides, Salmond Fiſhing being inter Regalia, a Servitude ther. 
upon might be more eaſily conſtituted in Favours of the Sovereign's heretih, 
Lieutenant in the Place, than the Liberty of coming to any Weights, whit 
is mere Facultatis to every Subject, can be loſt non utendo. 2. Our Ly. 
givers have had Ae r Care to ſecure the Liedges from the Exading 
"of sheriffs at Fairs, 4. 39. Par. 13. J. 2. Act 33. Par. 5. J. 3. l 
true, the Grant of an Office in general, cum Feedis, Divoriis et Caſualitatin 


1287 F | i Vs Pf „ ba =» "ASTM : | — 1 
doth imply ſuch Fees and Profits, as ariſe from the Nature of the Office, andar | 


a Conifequerice of the Juriſdiftiqn : As the Seaſin-Ox is a Perquiſite of Sherfz 
for that they, as the Queen's Officers, give Seafin. of Lands . holden of fler 
by Precepts out of the Chancery, and compt in Exchequer. But ſuch a general 


Clauſe, cannot extend to exotick Profits of a different Kind, having n Can. 


© Quadruplyed for the Defender. Tho the Grint of an Office in genenl, 


— 


cum Frodis, &e. i implies only, the Profits and Fees naturally ariſing, according 
to the common Rule, Mai data Jwril dickione, ea omnia mandarti cenſentur, 
fine quibus Exerceri now poteſt : Yet a Perſon infeft heretably in an Office; 


may by long Poſſeſſion. preſcribe a Right to ſome Privilege, that doth not al- 


ways follow the Nature of the Office. And it's. ſtrange ta reckon the Privi- 
lege of ſetting up Weights, - and exacting a ſmall Duty from ſuch as weigh their 
Goods there, for: defraying the Charges, an exotick Profit of a Sheriff, Who, 
Ratione Officii, is to inſpect and regulate-Weights.. - {4 1, 1 | 
The Lords found, That the Earl's Right of heretable Sheriffihip of Ren 
Freu, cum Feodis, Divoriis, Caſualitatibus &c. is ſufficient to found a PrelcripY 
tion to ſet up Weights and uplift the Duties thereof at the Town of Kt 
% ³!w ] ͤ = ¾ h. Belg , ! 
Fodem Die. ACT f SEDERUNT anent the Outer - bouſe Rol. 
A T Edinburgh the Twenty ſeventh Day of December, One thouſand 

- ſeven hundred and nine Years, The Lords of Council and Sefton * 
Ing, That hy the 16 Act 3d. Seſſ. ad. Par. of K. Cha. 29. Intitule | 


a 4 l 
* 
ſider 
* 2.1% 7 * þ %.* 


concerns the Seſſion; The Manner of taking up Cauſes to be Inrolled each 
-  Satur 29, and inſerting the ſame in the Books of Inrollment to be kept fol 

that E ect; And {pecifying what is to be paid for every Cauſe ſo to be inſert; 
and appointing the Weekly Rolls of Cauſes to be diſcuſſed in the Outer · houſe, 
to be taken from the Books of Inrollment, according as they ſtand inſert there? 
in, are particularly ſet down, and enacted: "Nevertheleſs, ſeveral Abuſes habs 
crept in, tending to diſappoint the good Deſign of the foreſaid Act. For Ker 
medy Whereof, the {aid Lords Appoint and Ordain, That in Time coming 
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the Keeper of the Books of Inrollment, do prefix tlie Arithmetical Numbers 
of 1, 2, 3, Ge, to each Cauſe, as they ſtand inſert in the ſaid Books of In- 
rollment; and that the ſaid Keeper, at the firſt coming out of each Weeks 
Ordinary upon Tueſday Morning, preſent, and lay before him the ſaid Books 
of Inrolliment, - with an Docquet thereupon, ſubjoined: cloſs to the Cauſe taken 
yp upon the Saturday immediately preceeding, in theſe words, The roral 
Number of the Actions and Caaſes inrolled upon Saturday laſt, being ſuch a Day 
I of the Month, extend to ſuch a Number, which Dotquer the Lord Ordinar is 
| ro ſign under bis Hand; And the ſaid Lords Ordain the Book-keeper, to pre. 
ſent the {aid Books of Inrollment every Tyeſday' Morning, ſo docqueted, and 
and expreſling the Day of the Month, and Number of the Cauſes in Words, 
and not in Arithmetical Figures, under the Pain of Thirty Pounds | Scots 
ties quotes, in Caſe of Failzie, and Impriſonment until Payment thereof be 
made to the Poors Box without Mitigation ; And it is hereby recommended 
to the weekly Ordinar for the Outer-houſe, That upon every Wedneſdiy 
Morning, he Report to the haill Lords, whether the ſaid Books of Inrollment 
| had been preſented and ſubſcribed upon the Tueſday,preceeding, in Manner 
foreſaid, or not 3 And further, the Lords diſcharge the Keepers of the ſaid 
| Books, to exact above Four Shilling Vote for Inrolling each Cauſe, under the 


| above Penalty totier quoties : And ordain theſe Preſents to be intimated ia the 


* 
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Outer- houſe, | and Printed. RR 


Fodem Die. ACT of SEDERUNT, unent Cautioners in Suſpenſions, and At- 
www ETD CET ot 


'\ T Edinburgb the Twenty ſeventh Day of December, One thouſand ſeven 
N handed 280 nine Years, The Lords of Council and Seſſion conſidering, 
Tha of late ſome Bonds of Cautionry in Suſpenſions, have been taken only to . 
yay we Sums contained in the Charge, down right contrary to the Act of Se- 
Anm, dated Twenty third of November, One thouſand fix hundred and thir- 
teen, expreſly ordaining that Caution (fall. be taken, not only tor Obedience 

bf the Charge, but likewiſe for what. Expences of Plea ſhall be decerned, for 
eventing which Inconveniency in Time coming, they revive the ſaid Act, 
[and ordain Bonds of Caution to be taken in Time coming, for the whole Sums 

ut ſhall be decerned by the Lords; with Certification, if any be taken other- 

vis, the Clerk of the Bills ſhall be liabl to the Parties for, their Damages. 
The Lords having likeways obſerved, That the Atteſters of Cautioners, are 
ah taken obliged for their Reſponſality and Sufficiency at Time of their At- 
[licn, which puts the Liedges to a long and tedious Probation of the Cau- 

tiers Condition at the Time; and finding it an unreaſonable Practice, there- 
fore, they ordain the Clerks of the Bills to take the Atteſters bound as, Cau- 

tioners for the Cautioner, and liable ſubſidiarly in their Order, as fully as the 
| Gautioners themſelves, under the ſame Certification againſt the Clerksto, the 
Bill, if they do otherways. And further, the Lords having obſerved, That 
| Witte Decreets either of the Lords themſelves, or inferiour Courts are ſuſ- 
pended, the Cautioner claims to be freed, if the Decreet charged on be turn, 
(dtoaLibel, which the Lords think unreaſonable; And ſeing Chargers do oft Da 
| We Way to the paſſing of Suſpenſions in Reſpect of the Solvency of the Cau- 
imer offered; Therefore, to aſcertain the Liedges in Time coming, they de- 

ae, they'll find the Cautioner fimply liable in bis Order for all that ſhall be 
cee by the Lords, whether the Decreet be turned into a libel or not. 
And that tir Preſents may come to the Knowledge of the whole Liedges; 
bey ordain this Act to be Printed, and Copies. thereof to be affixed in the 


Miter houſe, in the uſual Form; As alfo, the ſamne to be inſert and record ec 
u the Books of Sederunt. 1 1 EE 1 
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December 28, 1709. Sir George Hamilton and his Aſigm, againſt Sir Jams, 
Calder of Muirtounn. VVV 


e 18 . 8 bi it : ”Y + i 5 I FS 2 2 A. : ANN „ n x "2 G : i . : £ : 4 : I | | ; | "4 
IN che Action at the Inſtance of Sir George Hamilton and his Afſigy 
. | | j 


had been Caſh-keeper to the Tackſmen of the Cuſtoms, the Lords July 
1706, having found that Sir Gearge behoved to proceed againſt the Deſenq Wil 
by diſcuſſing and adducing Probation as in a Libel, notwithſtanding of u 
extracted Decreet againſt the Repreſentatives of John Murray; And upon; 


the Cautioner as to the Points of Relevancy and Probation therein determig, 
ed, reſerving to him to be heard on all competent Defences, albeit omittei 
to be proponed hy the Defenders in the ſaid Decreet: Sir James reclaimed up Wi 
this Ground, That, notwithſtanding the ſaid Decreet werein he was og 
called, he ought to be heard upon the Relevancy and Probation; Scingj 
cannot have the Effect of Res judicata againſt him. | 


tives of the Principal, is juſtly ſuſtained againſt the Cautioner; not as g 
Effect of Res jadicata, but as the Conſequence of an, acceſſory Obligemen, 


Cautioner follows the Faith of the Principal: So his Oath doth milie 


_ to propone exhauſted, after the Principal had made that Defence, and fila 
in proving, March : 1623, Mood contra : Albeit the Caution 
Again, a Decreet of Liquidation againſt the principal Debtor upon Probationh 
Witneſſes, was ſuſtained againſt the Cautioner, who was not called therein 
June 24, 1665, Irving contra Strachan. And it's clear from Voet. Tit, d. 
Fidejaſſoribus F. 8. That Accompts cleared and determined againſt the Heirs 
of the principal Debtor, conclude the Cautione r. 


| Decreets, or Cautioners judicatum ſolui, are effectually bound by Decreers 


ſuch Cautioners do in Effect ſubject themſelves to the Performance of thi 
Decreets to be pronounced. But the Defender is in a Different Caſe fron 


4d Tit. de Re AER, 9. 32. Huber ad eundem Tit. 5. 51, 52. 

principal Debtor, is not Res judicata Either as to Relevancy or Probatio 
in ſo far as concerns the Cautioner ; but that any Thing done in the fat 

Decreet is only to be conſidered as Pratticks or Interlocutors, which thi 


| 0 object, both againſt the Relevancy and Import of the Probation. 


10 far on, without applying for Expetices, till the Decreet' of Ranking Wal 
beach ts de extrated, and the Sil ready to be Adviſed : The Lords, vp 


2 Petition offered by Braces,” remitted to the Ordinary in the Ranking, d 
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_ againſt Sir James Calder, as Cautioner for the deceas'd John Murray, whe 
8 


reclaiming Bill given in by Sir George, the Decreet being ſuſtained againg 


' Anſwered for Sir George Hamilton, The Decreet againſt the Repreſc, 


$ — 


which hath the ſame Relevancy and Probation as the Principal. For 2 


againſt the Cautioner. And the Cautioner of an Executor was not ſuftred 


er was neither called nor compearing in the Decreet againft the Executor 


* 
* 


Replhed for Sir James Calder, Tis true that Cautioners in Suſpenſion of 


againſt the Principals, tho? they compear not at pronouncing : Becauſe 


theſe, and cannot be concluded by Res jadicata againſt the Principal, Vo 


The Lords found, That the Decreet againſt the Repreſentatives of th 


Purſuer may found on, and 'repete here, without Prejudice to the Deſende 
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\Ratco having purſued a Sale and Ranking of che Eſtate of Eilat“ 
a gainſt the Heretor and his. other Creditors; and carried the Procen 
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coded for perfekting the Sale and Ranking; and to grant Warrant to tlie 
Actor of the Eſtate for Payment there“. SOT Ot een 
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wenber ze, 15eg. Sir John Johnftoun of Cackiben, 
Cothwiſſar-elerk-depute of Aberdee. 
| «11153 8 JROUUW eg ase, e t of 
Ir Jobs Johnſtoun having obtained a Precept of Poinding 
- Debtors purſued by 
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againſt John Peddef 


- as 


. \ 


againſt ſeveral 


bt ed by him before the Commiſſar of Aberdeen; And there- 
nan charged Johel Dram Relift of Mexayder Burnet Merehant there, for 
he Sum of 111 16, 9 ſh. contained in the Precept as due by her: She ſu- 
pended, and Sir Fohz required from John Pedder, who ſigned the Precept, 
; Hxtract of his Decreet, in Reſpect the Charge could not be diſcuſſed 
don the Precept. Which Extract John Peddey refuſed to give out, be- 
uſe there was no Decreet againſt Iſobel Drum; but his Servant had raſhly 


alt to inſtruct his Debt, hut the Decreet which was refuſed, by Iſol 
Wying io the mean Time, he purſued John Pedder for Payment of the 111 
5. 9 lh. and: for hang uss 


ga Decreet for his Warrant, relevant to make him liable for the 111 fh. 


monable, and ſuch as might have fallen out in the Hands of the moſt 
VVV 


4 . 


impearance was made for Robert Nicalſon and others, who alledged, That 


aal an Effect as Sales, require a Bill. 2. By the Act 17, Parliament 


Dould paſs 2x Deliberatione Dominoram Concilii ; and much more is a Bull 
Mquiſite to found the Summons it ſelf. 


Will: Yea; theſe paſs of Courſe, becauſe founded upon Statute, the only Pe- 
gn ofa Bill, when uſed, being in Order to get an Extract of the Summons 


Mel is tobe drawn from a Summons of Adjudication, to that of Sale: Becauſe, 


an the Seeretarie's Dues; Whereas Summons of Sale go otherwiſe, being 
170 ad only upon the common Debtotr's Circumſtances, and the Purſuer's 
ths a real Creditor. Nor can any Argument be fetched from Letters 
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xrended the Precept upon the Decreet againſt the whole Debtors in the 
bel, without noticing preciſely the Perſons decerned againſt; and he follow- 
g the Servant's Faith had by Inadverteney figned it. ir having nothing 
ſed, by Iſobel Drums 
The Lords ſuſtained the Defender*s giving out the precept without have 


h. mentioned therein to be due by Iſabel Drum to Sir John Fohnſtoun. Al- 
ut it was alledged for the Defender, That his Eſcape was innocent and 


december 3 1, 1709. Alexander Wedderburn 'Town-clerk of Dundee, azainſt . 
Rohert Nicolſon Merchant there, and other C reditors of Henry Craws 
N the Action of Sale of the Lands of Halcartoun pertaining to Henry Criss 
ford, carried on at the Inſtance of Alexander Weddervurn and others; 
u Iraceſs could be ſuſtained : in Reſpe& the Summons was paſt without a 
Wand Deliverance of the Lords; Whereas all Summons of Sale ought to 
ab by Bill, ſpecially narrating the Act in Virtue whereof the Sale is Raiſed. 

Mae, 1. Summons of Adjudication, that hath neither ſo ſummar nor 


6, Intimations, which are but Conſequences of the Proceſs of Sale, 
Alen for the Parſer. No Law appoints Summons of Sale to pas upori | 
nt it ſhould be loſt during a long Dependence of the Proceſs, No Pa- 


Mdations by uniform and univerſal Cuſtom paſs by Bill, perhaps for 


tion? Which need no Bill; becauſe ĩbe Act and l theit 
W Warranty 
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not obſerved. But the Lords reſolved to make an AQ of Sedtrunt, That g 


Oath, That the Obligement was truly ſubſeribed by his Father, and ſtil u. 


Condeſcendance only, without Prejudice to ſupply by other Methods. 


IN the Cauſe at the Inſtance of Patrick Mortimer, as Executor confirmet 
I to Agnes Wilkie Relict of — Fotheringham in Kennoway, again Jan 
Archibald and others, for Repetition of Goods and Mony belonging to the 
Defunct, and ahſtracted hy them; the Libel being referred to the Defender 


during her Sickneſs. 3 | 
IT The Lords found the Quality of being gifted, intrinſick to the Oath, and 
a ſufficient Ground to Aſſoilzie the Deponents. Albeit it was alledged fo 
Patric Mortimer, That Qualities ſaper Facto alieno. are never reckoned Intrin 
| ſick, November 6, 1667, Fife contra Daw obſerved by Dirletoun; and thi 
the Things were gifted is the Fact of another Perſon which ſhould be prov 
ed; and Donatio nunquam præſumitur. In Reſpect it was anſwered, Tha 

I ntromiſſion with Movcables being referred to a Partie's Oath, He mig| 
qualifie the Cauſe of his Intromiſſion, February 3, 1672, Scot contra Elin. 


Pn Hunter, to oblige his Wife to return to his Family, which fd 


Bond to pay to her yearly 400 Merks, in Caſe they ſhould divert and live 
ſeparately ; A total Breach hapning after this Reconcilement, ſo as there 
Was no Likelyhood of their longer Correſpondence as Man and Wife: 
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Warrant, and they paſs per A#um Dominoramy. and are not ſubſcribed 
Writers to the Signet, but by Clerks of Seſſi enn Ir 

The Lords ſuſtained Proceſs in the preſent Caſe : In Reſpect of the forme 
Cuſtom, and the Inconveniency that would otherwiſe ariſe to many yy, 
have bon Fide purchaſed: upon. Sales, wherein, the Formality of a Bill v 


, 


Summons of Sale ſhould hereafter paſs without a Bill. 
1 n gs 8 « N 3 2.4 — J 1 3 * A * 5 * 11 oF ? > wi 8 N N N i 


January 45 1710. Thomas Logie Merchant 2 Edinburgh, 4 ainſt Patrick 
Ferguſon Merchant there. VCC 


2 


N the Proceſs, at the Inſtance of Thomas Logie, zgainſt Patrick Ferguſon, 
$ repreſenting John Ferguſon Cordiner in Edinburgh his Father, foundy 
on an Obligement, ſubſcribed - by him before Witneſſes, and bearing the 
Writer's Name without any Deſignation : The Lords found the ſaid Witz 
which was granted ſince the Act of Parliament 1681, null for Want of it 
Writer's Deſignation. Albeit the Purſuer offered to prove by the Defendy; 
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fatisfied; And alledged that the Statute 1681, prohibiteth ſupplying by 


„ 583-1919 KLE. 1 DNL gs 1 F ? . PE Shes | 
January. 5, 1710. Patrick Mortimer in Cowper, againſt James Archhad 


Oaths: They deponed, That Agnes Wilkie, ſome Weeks before her Death 
gifted and delivered to them certain Particulars in Goods and Mony; partly 
to ſee her honeſtly buried ; partly, in Requital of their Attendance on hei 


January 6, 1710. Elizabeth Blair Lady Kirktoun, ag«i»ſ# Henry Huater 9 
. Kirktoun her Hausband. C „ 


bad deſerted through his Severity and maltreating of her, granted A 


Lords, upon her Application modified to her a yearly. Aliment of 300 Merks 
in Mony and Victual, for which ſhe extracted a Decreet. But in Reſpect 
the ſame. was leſs than the Proviſion in the Bond, ſhe thought fit to Gl 
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er Hüsband to Implement his Bond, who, ſuſpended. upon the Reaſons fol. 
wing, z. The Charge, at the Inſtance of a Wife; againſt her Husband, 
withgue the Authority, of a, Judge,, is introhically aul. e. The Bond is 

pul, 25 being granted contra bonds, Mores,. in the View. of a Separation to 


* 0 


happen, the LORD knows when, and more odious than, Pacta de Hereditate 
ent, Which are reprobated in Law, 3. Such a Boyd granted to the 
wiſe far. Sums payable ante Matrimonio, both recurred to the Husband 
himſelf, Jure Maritz ; and is revocable as a Donation, | fo A ee 


Huftered for the Cherger. Bonds, for Aliment, cither in Caſe of Deceaſe, | 
or Separation, 2e Maritus in Vxorem ſeviret, are onerous, and not like gratui- 
[ious Deeds which are revocable, ne Conjuges mutuo Amore ſe ſpolient. And 
ubere the Ground of Separation is found juſt by Sentence of a Judge (as in 
this Caſe) the Marriage is effectually diſſolved as to all the legal Conſequen- 
Ices during the Separation; For no Debt contracted by her in the ſeparate 
State can affect him, nor would the Adminiſtration or Profits of any Eſtate 
alling to her by Succeſſion, come under tlie Jus Mariti. So that the Bond 
of Aliment granted in the View of a Separation which hath happened, can 
no more be now revoked, than if the Husband were actually dead. _ 
| Replyed for the Suſpender. What 18 neceſſary for the Charger's Aliment, 
is already cognoſced and determined according to the Suſpender's Fortune; 
And the Exceſs charged for being ſize Cauſa, recurs to him, and is revoc- 
able. AY | LE ON . 


The Lords ſuſpended the Letters ſnplieiter. 
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todem Die. Robert Glendinning of Partoun, againſt John Irvine of Drum: 
Na Reduction and Improbation purſued by Robert Glendinning, againſt 
John Irvine, for reducing a Decreet of Appriſing of the Lands of Bar- 
phil from Jahn Maxwel, obtained by Thomas Lidderdale of Gerran ( alias 
St. Nin Ie) and a Charter of Appriſing granted to him by the deceagd- 
Robert Glendiuning of Partaun the Superior, bearing, For certain onerous Cauſes, © 
M4 er. Fad his proper Fat and Deed: To which Appriſing and 
Charter John Irvine adquir d Right in the Year 1690, "FOR - 
Aledged for the Purſuer. The Decreet of Appriſing was pronounced againſt 
un Maxwell who never had Right to the Lands: And the Charter of 
Mriliag, not an original Right, but given only in Obedience to the De- 
tet, did communicate no further Right than ſtood in the Debtor's Perſon, 
wink whom the Appriſing was led; Seing it contains no Clauſe of Nov 


x *. 
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thſwered for the Defender. Tho common Charters of Appriſing, -under« 
food to be granted in Obedience and ex Neceſſitate Juris, do not prejudice 
the Superior of his Right to the Lands appriſed: Yet here the Superior 
laving freely gone beyond the Terms of an ordinary Charter of Appriſing, 
not mentioning a previous Charge to have been given, by expreſſing 
kant he granted it for onerous Cauſes, and obliging himſelf and his Succef- 
ors ts warrand the ſame from their Fact and Deed, which he was under no 
Neceſſity by Law to do; Theſe Clauſes muſt operate as effectually againſt him 
82 Novodamas.. Eſpecially conſidering, That the Defender, a fingular Suc- 
Kor by Appriſing, cannot be ſuppoſed to have the original. Writs, which 
i Fit are abſtracted and kept out of the Way by the Debtor, who col- 
'Relyed, for the Punſuer. All Charters of Appriſing do juſtly bear the like 
Narrative: for onerou Cauſes, ANY, is meant, only the Years Rent due 
JJ CC N i 
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underſtood a voluntary Act, but a receiving the. Appriſer in Obedience, t 


dience, and that the Superior has done no Deed to incapacitate him to grant 


drawn by Alexander Trotter upon the Defender his Brother, payable to A. 
 exanaer Bothwel Merchant in Edinburgh the Purſuer's Brother, dated Septen- 


January 11, 2716. Sir Philip Anſtruther of Anſterfield, againſt V. Ro- 


O IR Philip Anſtrather having purſued Mr. Robert Gordon before the Bailli 


v pon this Reaſon, That he was a Member of the College of Juſtice, as being 
one of the Clerks of Chancery: Albeit he had retired to, and was dwelling 
in the Abbey, as a Sanctuary ro ſhun the Diligence of his Creditors. | 


January 17, 1710. The Town of Montroſe againſt My. Robert Strachan. f 
hx Magiſtrates and Town Council of Montroſe, having in Aagu t 


That the Town could not ad Libitum turn him out, without qualifying and 
pProving Malverſations againſt him. 4 A 
Alleaged for the Chargers. Seing the Suſpender's Act of Admiſſion doth not 
appoint him to be School - maſter expreſly during his Lifetime, it is underſtoo | 
to be during Pleaſure: And therefore, the Chargers, Who are Patrons & 1 


— 
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„ 1 


386 J Journal of the Siffion; containing 


mee mh. ——_—_— 


to the Superior for granting the Charter. Albeit the Defender*s Chart, 
mention not the giving ofa previous Charge, it narrates the Appriſing, and the 
Lords Allowance, whereby the Superior Was nominatim decerned to grant , 
Charter in Favours of the Appriſer : So that his granting thereof can never be 


give him Preſerence in a Competition with others, /a/vo Jure Cajuſliber & &. 
perioris, Stair, Inſtit. Lib. 2. Tit. 4. f. 12. Lib. 3. Tit. 2 f. 25. The Clayp 
of Warrandice from Fact and Deed, imports no more, than that the Superior 
neither has, nor ſhall by any Deed of his prefer another Creditor to the Ap. 
priſer; which is the leaſt of all Warr andice, and implied in all Caſes, whe. 

ther expreſt or not. Again, Warrandice from Fact and Deed being regulateg | 
by the Nature of the Writ to which it is adjected: It imports only in thi 
Caſe, That the Charter is good in its Kind, viz. a ſufficient Charter of Obe. 


the ſame, and ſhall do nothing in Prejudice thereof, ſuch, as it is. 

The Lords found, That the Charter granted by the deceaſt Robert Gl:x. 
dinning of Partoun, to Thomas Lidderdale Appriſer of the Lands of Barwhillany, 
cannot be conſidered as given in Obedience; And that the Purſuer canndt 
quarrel the Property, in Reſpect of the Obligement of Warrandice, 


J a” * 3 Henry Bothwel of Glencorſe, againf John Tro 


FN the ARtion at the Inſtance of Glencorſe, againſt Moytounhall, for ty: 
ment of Seven Pound Eleven Shillings Sterling, contained in a Precept 


ber 7, 1688: The Lords found, That the Purſuer being decerned Executor 
to his Brother, and having confirmed his Teſtament, needed not a Licence to 
purſue before the Commiſſars, for Payment of another Debt not confirmed, 


bert Gordon Writer in Edinburgh. 


of Holy-rood-houſe, the Defender procured the Cauſe to be advocated, 


| 1704, elected Mr. Robert Strachan to be Maſter of their Gramw'$ 
School ; and lately by an arbitrary A& of their Council, deprived him of his 
Office, and declared the School vacant: He ſuſpended upon this Groundz 


* 


001, 


L N * * » 
* N 1 

5 1 A : A g , 5 a . 55 - 1 ( 

N 1 2 ; 


ee fer abs nne, Whether he be tlie Towr's PRE, or nor, he is 
pw) 1 his Commiſſ ion, not bearing the Clauſe darante Beneplacito 


T own of Edinburgh againſt Mr. Andrew Maſſy. And it wopld'be 
Ws agen of of * uh, to allow of * arbitrary chopping and changing 95 
Emaſters. 
Ti found, That the Chargers cohid not arbitrarily 1 remove the Sur. 
r from. his Office, but for reaſonable Cauſes ; And found, That either 


: 988 to con eſcend upon Malverſations. ren 


lage, 19, 1710. Robert Straiton #» Grange, aun. Alifo Rebar 
. Daught borer to Mr. Duncan Robertſon Writer. OG ATT 56S SG AS 


* 


IN 4 Competition bereit Robert Straiton and Aliſon Role, ber 10 
Acre of Temple-lands 1 in Swanſtoun, ſhe, Januar) 18, 1704, having pro- 
Juced and founded Preference on a Diſpoſition granted to her by Barbara Reid, 
ſgned by two Notaries for the Granter who could not write, and ſubſeribed 


td Diſpoſition, tho? now ſubſcribed by the fourth Witneſs, is null. 
aer val, 


de 2815 1 N by the . he {upplied nh 


"ire againſt * John Hume Advocate, 


Kerl. upon Mr. John Hume, for which he was put to give Bond to Mr; 


15 raiſed Reduction of the Sentence. Af. diſcuffing the Sufpenfion; 


\rap the Letters orderly proceeded f for the zeltricted Sum. 


KA 


"Merchant 5 in 2 


. | Eompe etition of the Creditors of Alexander Forbes of Criigie, Fans c: 
| idling, upon a Decreet of the Magiſtrates of Aberdeen againſt Craigie, 
Muined a ſummar Precept from the Sheriff, for arr in the Hands 

Vuze s Debtors within the Shire, and accordingly arreſted: The Lords found 
che ltreſtment null. In Reſpect it was unwarrantable in che Sheriff to inter- 
poſe tis Authority ſummarly to the Baillie's Decreet, by giving a STE of 


Jour 2 5 17 10. Idem igdinf _ Allardice laue. f br the late Welt 
aal ory of Sera 0 ape 


Vi Bur hcoming p * by the gi * Alexander Forbes of Craigie 
Lenandet Forbes of Balagie, who arreſted the common DALE: s Effects 


3 — 


Panne Lardrof Soffon de 1770. 157 PY 


3 in the Maſter, and pay his Salary, may by their YO Power | 
1 bn $5; a) ordinary Servant, without. :rendring'a Reaſon for r fo do. 


tim Right = the Office ds ſe Gd geſſerit: As was decided in the cf of 2 


or Inſufficienc cy was a ſufficient xiafonable Cauſe to deprive him; 


jy three. Witneſſes only, albeit four were inſert : The Lords found, That the 


For that 
the Writ bein e l produced with ſuch a Defect, that could not 


| wn . 11 "Me. john Dicleon, Clerk to the Taſtines Ar Pear 75 Berwick; 


AE Juſtices of Peace of Befwith- Shire; having ſet: a Fine of Fit 8 | 
Dickſon their Clerk: Mr. Hume, when charged upon the Bond, ſuſpend- 


te Lords reſtricted the Fine as exorbitant, to Thirty Pound Dt and 


h 21, 1710. Alexander Forbes of Ballogic, a u J ames Cart 


Ar Telment _—_— without citing | the Party decerned. 4 


Sc bpof 


— — of an otdinggy hired Servant, that may be put away at Pleaſpre. 
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Ground of his Arreſtment is a printed Bond granted to the late Woollen] 
nufactory of Aberdeen, wherein the Eſſentials, 'viz. the Debtor and Credit 
Names, the Sums, Principal, Penalty, and Courſe of Annvalreuts, . 
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of Management of their ,own Affairs, as they thought fit. And to fartha 


oy 


Sir Patrick Dun of the City of Dublin Kyight, againſt Mr, lm 
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Which are valid by Cuſtom, tho? wanting theſe ordinary Solemnities af 
',. . Replzed for Ballagie. Eſto, that Bills, Indorſations, and Merchants Ny 


Caſam. And albeit the African Company had not obſerved the due Form 


porations and publick Offices are allowed to print their Bonds with Banks f 
the Subſtantials 3 yet the Filler up of theſe Blanks" muſt be defigned : 40 


Mentioned: The Creditors purſued Mr. James Craig upon 
kecceived, and Annualrent thereof due by the Law of Scortand, For the Cred 


Without grudging at the Inconveniencies attending it. 2. The Creditors mu 
Intereſt to purſue) give an abſplute Diſcharge,” witho 
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A Journal of the Seffion ; containing | 
hp. F | 8 CE 6654 - A 
upon regiſtred Bonds, pleaded Preference to John Allardice:' In Reſpect 


* 


pr 
- 
CP f oy | Wo! 
Witneſſes Names, and Deſignations, are EY without ment 
ing the Name and Deſignation of the Upfiller; And conſequently is nul 
-- Aledged far Allandice. His Bond. being granted in Re mircatoria, ty 


, 


a Partner in the Manufactory, is valid without the ordinary Solemnitig 
quired by Law in other Writs: As is clear fo the Inſtances of Subſcriq 
in Compt Books; Bills of Exchange, Notes 'betwixt. Merchants, Diſchay 
betwixt: Maſter and Tenant, Bonds given to the African Company byyyl 
Teribers, that Company's Receipts to them, and all the printed Jun 
given into, or iſſuing from the Commiſſioners of the Cuſtoms or Fit 


the Notes of any trading Company, and the Indorſation of Bills, are exyd, 
excepted in the Act annulling blank Writs. e . 

which are ſhort Mritings are privileged. for Piſpatch alte; pet therejy 
Exception of printed Bonds, and Privileges are not to be extended ae C 10 


in their printed Bonds, that can be no Precedent for others; Seing that (x 


pany was impowered by Act of Parliament, to make ſuch Orders and Md 


unleſs it were alledged that ſuch, when quarrelled, had. been judicial ap 


Ihe Lordsfound,.:Fhat albeit for the greater Diſpatch of Buſineſs, Incot 


the Officers of Cuſtoms and Exciſe uſe unformal Writs, is ng Argument 


therefore ſuſtained the Nullity objected againſt A/lardice's Bond, Tht th 
Filler up of the Blanks therein is not named and deſigned; . unleſs it be oſcred i 
be proved, . that the written Part of the Bond is Holger, 4. e. al writte 
Kali the:Debfor's own Hand, |... , 
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Eodem Die. Philip Savage Chancelbr of the Court of k 
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MF Robert Craig of Riccartoun, with, Mr. James his Brother, bavidlf 
IVI | borrowed Eight hundred Pound Sterling from Ph ilip Sevage, and 
Patrick Dan, and granted Bond for the Double of the Sum after the 1-j} Fol 


with the uſual Conditions and Reſtrictions upon Payment at the Terms therel 
he Bond bebte 


* 44 . 


Craig Advocate. 


Alledged for the Defender. The 


_ 
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CC 
Bond ought to be f̃eſtricted to the dun 


trulſ 


tors having chuſed to purſue here, their Pretenſions mult be regulated by ti 
Law ol the Place: And who claim the Benefit thereof, muſt acquicſce thereil 


upon Fayment (in the Terms of the Law of Scotland, where they find it thi! 
t any Reſervation- | } 
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Fold over, where they can be reached. At leaſt, 2. What the Pyrſuers can- 

It recover by the Law of Scotland, ought to be reſerved to them, to purſue for 

© :oainſt the Debtors Perſons and Eſtates in Ireland, conform to the Law of 
r ĩ ˙ m ²˙m;¹¹w % ⁰ L bodies ad, ˙— 

The Lords found, That the Defender is liable only for the Eight hundred 


| that has followed thereon, without any Reſer vation: 
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igainſt Sir James Ramſay ef Bamff, and others. 


8 
> 


Fg 2 # OB ne RT INNNE Pw” 85 FO, 8 wh ? 4 85 N * 
4 HR James Ramſay, David Campbell of Neithoch, and James Ogilvie, having 
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obtainec N o AgALINT M 
now, before the Juſtices of Peace in Peyeh-Shire; One for Fifty Pound, for 


treets, upon Nullities and Tnformalities. The Lords, confidering that the 
entences of Juſtices of Peace in Matters of Exciſe are by Statute Final, and not 
deereets Were Formal or not. But found the Letters orderly Proceeded, ex- 
| nt to the" Penalty Which they ſuſpended And further, ſuperſeded ex- 
ny of their Oo Decreer for à certain Time, that the Suſpenders might 
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January 26, 1710. Suſanna Simpſon, 2nd My. Duncan White of C 


ruick? 
her Husband, and others, againſs Robert Rollo of Powhouſe,, * 
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SS: Mos 7: 05307 0OL0 3-46 
| [\ the. Competition-betwixt Robert Rollo Al 

band, for the Mails and Duties of the Lands of Stonehouſe; Suſanna Simp- 
Verks, with an Tafef ment thereupon in 


| Alexander Simpſon of Stonehouſe; 


þ 


the Lands, granted by the deceaſt 


! 


! 


And found, That the Seaſin following upon the Bond did not alter 


% 


Aha been a perſonal Bond; Whereby the Seaſin had been null as wanting a 


* 


Change the Creditor; And its being put with the Bondin the Debtor's Hand 
bebe Delivery to the Aſſignies, was equivalent to Cancelling. 


ant Charles Gordon Writer in Aberdeen. 
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Replyed Fe or: the Purſuer. 51 The Bond being drawn and ſigned in Ireland, 1 
em tothe Law there, is good to the full Extent againſt the Granters all the 


ound, and Annualrents thereof according to the Law. of Scotland: And that 
pon Payment thereof, the Purſuers are obliged to diſcharge the Bond, and 


zodem Die. Mr. John Paterſon Collector of Exciſe within the Shire of Perth, 


granted Bo 1d for Seventy Pound Sterlin contained in two Decreets 
ined by Mr. John Paterſon againſt Mr. John Ogilvie Brewer in Conper of 


11S keeping a concealed Store-houſe, and the other for Twenty Pou nd, for re- 
ung Acceſs to a Gager to ſearch his Cellars and Store-houſe ; The Granters 
rhe Bond raiſed a Suſpenſion and Reduction thereof, and of the faid De- 


bier to the Review of any other Judicature, declined to judge whether the 


woly to the next Quarter ann ther the faid Juſtices of Peace for Redreſs; = 
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Robert Roll and Saſanne Simpſon and her Hul- 
principal heretable Bond of Two thouſand {1x hundred 
tg his Brother William Simpſon, with an Aſſi gg 
nion thereto from William to Saſauna, and to Patrick and Alexander Simp- 
Lon their Brethren : The Lords found it relevant to extinguiſh the Bond and 
Alignation, that both were. in lex ander the Debtor's Cuſtody after MNAj,e t 
| the PBFA Decgaſe; And Tnſtraments apud Pebitorem reperta are preſumed _' 
tin * A | an + 7 | © 4 | „ a 
de 93 : Seing the Debtor could as eaſily have taken his Name from it, as if 


Witant. Nor doth the Aſſignation- make any further Difference than to 


PI. \ 1 A N a 5 N ae 15 * ] [2 1 * + 4 4 2 4 Wy ; * 2 0 | TS "OI AE: j; | 5 ö 
. Jawary 27, 1710. Daniel Hamilton Clerk zo the high Court of Admirality, . 


HERE being 1 Warrant and Commiſſion granted by the high Court of 
„ Admirality, for rouping at Aberdeen the ſixteenth Part of a Ship 115 | 
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| ing to Alexander Forbes of Craigit; And it being an Article of the Rouj 
the higheſt Offerer ſhould be preferred, he giving furthwith- Bond and (z 


Admirality, within Twenty Days after the Roup, under the Penalty of Ty, 


Aledged for the Defender. Since he did not ig the Offer, which is dart 


Induction into Poſſeſſion, without Writ; And even When the Articles of Ry 


tim, albeit there were Place for the Defender to feſile, he muſt be liable for 


Have ſo decided, July 15, 1637, Sheen conta  obſeried by 


Darie. 


fails to make punctual Payment, is liable for the Penalty of 200 b. Anq i 


reſiling, the next immediate Offerer 15 alſo liable for the ſame Penalty, 


2 Ferlon who perhaps had no Right to f. 
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Mr. Gordon for Payment thereof, and of the Two hundred Pound of Penaly, 
And offered to prove by his Oath, That he was preferred as the high | 


Replyed for the Purſuer. 1. There can be no Locus Pænitentiæ, becuſ 


the Defenderꝰs own Fault that he did not obtemper the Article by giving Bond 


all the Penalty adjected hy the above Article of Roup to the not abiding by 


ſolidum. And no Perſon ſhould offer ar a Roup, till he is fatisfied as to the 


Se of bis Right, in whoſe Name the Goods are 10 Pe expoſes 


„ 
of 
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P, Tz 
tion to pay the Price offered to Daniel Hamilton Clerk of the high + Coun g 
hundred Pound; and in Caſe of his failing ſo to do, the immediate Preceedig 


Offerer to be preferred, he always under the like Penalty, granting Bond: 
Caution as vs Charles Gordon who was preferred as higheſt Offer Wy 


RO up, ſhifti ng to give Bond and Caution in the Terms of the Article ; Dag 
Hamilton, in whoſe Hands the Price was appointed to be configned, purſyy 


S—_—_— 
ary to be done in all Venditions of Ships, there was Locus Pænitentiæ, andls 
8 8 ET 3 


1 Ships being inter Mobilia, ate often tranſmitted by verbal Sale, and ni} 


are thought fit to be ſigned, that is ordinarly done when the Roup is orer, 
and the higheſt Bidder takes Inſtruments upon his being preferred. 2. Ityy 


and Caution in the Terms ithereof : And it's abſurd to let him go free fom 
paying the Price, when by interpoſing his Offer, he debarred others who 
might have ſtood to the Bargain; eſpecially conſidering, That ſuch an Indul· 
genee would render all Roups eluſory. 3. The A rtiele of Roup obliging the 
Perſon preferred to give Bond and Caution for the Price under the Pain of 
Hhecame bound in the Terms of the Article, ex qu Comet. 2. Et ſyut 


the 200 bb. of Penalty: For in the civil Law Stipulatio inutilis is ful 
quoad, Penam, tho? not for Performance of the Obligation; and the Lords 


| Duplyed for the Defender. The Loſs of the Benefit of the higheſt Offer is 
the Offer; whereas he only who adheres to it, grants*Bend for the Price, and 


thoſe concerned in the Roup ſuffer any Prejudice, thro? the Defender's uſing 


o 


the Privilege of reſiling competent to him 10 Law, the Blame muſt ly upon the 
Clerkof Roup, who might have ꝑ evented it by taking Hold of the immediate 
preceeding Offer. Again, if the nigheft Offerer ſhould incur the Penalty for 


4 


and ſo on to the reſt; whereby perhaps 'a Dozen of Penalties might be reco- 
vered, and the Price of the Ship alſo from the Thirteenth Offerer: Or if none 
adhered, all ſhould pay Penalties, and the Ship continue with the Owner to 
_beroupedover 77 5 Lea, deſigning Men might, at this Rate, procure great 
Sums by Way of Penalty for not adhering to Offers for a Ship, as belonging toY 


 Triphed for the Purſuer. It's a Miſtake to alledge that many Penalties! 
Would fall due in ſuch a Cafe. For when the higheſt Bidder is put either to 
hold to his Offer or pay the Penalty, all the other Offerers are 15% Fo free 


And in publick Roups ſeveral Perſons cannot be efaſdem Rei Emprores in 


- 


N | 13 8 =” © 

— — — — — — — 3 
Decifions of the Lords of Seſßon, &c. 1710. 3110 | 
ve Lords found, That the Defender might refile, and fo be free from __ 
ing the Price. Bur found it relevant for the Purſuer to prove by the oy No 
oder s Oath, That he was the higheſt Offerer at the Roup, to make him 4 
1. for the Penalty, or fo much thereof as the Ordinary ſhould modifie, _ 
wruary 1, 1710. William Ranking alia Little of Libbertoun, againſt = 
Lewis Johnſton of Cariffen and James Henderſon San to the deceas'd lt 
Alexander Henderſon Writer to the Signet. „ = 

71liam Ranking having ſucceeded to the Eftate of Libbertoun, and ſome 4 

Houſes and Shops in Edinburgh, as Heir of Tailzie to William Little _ 
Libbertoun his Uncle by the Mother, burdened with Clauſes irritant and = 
folurive 4e 1207 alienando, ee ahe ndo Debit am: The deceaſt Walter oy 
ling of Orchard head W illiam's Father did, by his Teſtament in December ; if 
Jo, name Lewis Johnſton and Alexander Henderſon to be Tutors to him, with M 
(expreſs Condition, That they ſhould not be liable for Omiſſions, but only Wh 
their actual Intromiſſions; who accepted and aQted as Tutors, and, after | by: 

Mi 


Wiring of William's Pupillarity, were choſen by him to be alſo his Curators, 
lich the fame Quality, That they ſhould only be liable for actual Intromiſ- 
15 his William Ranking ( alias Little) after his Majority purſued Lews 
bofon, and James Henderſon as repreſenting Alexander Henderſon the other 
mor and Curator, to compt for the Rents of his Eſtate in his Minority. 
Aledged for the Defenders. The Purſuer's Claim could only be ſuſtained 
moſt them for actual Intromiſſions, conform to the Quality in the Father's 
r oe hs 
Reed for the Purſuer. Tutors, by the very Nature of their Office, are 
abe both for Omiſſions and Commiſſions, and as a Wife left by her Husband 
Tuo to his Children would fall from the Office by her marrying again; 
Who ſhe was named with this Proviſion, That her Tutory ſhould continue, 
notwithſtanding of her taking a ſecond Husband, Sporſwood, Pratt. Pag. 346: 
& 2 Father could not, before the Act 8, Parliament 1696, name Tutors to 
his Children, with the Quality of not being anſwerable for Omiſſions. And 
men that Statute doth only allow ſuch a qualified Nomination by a Father in 
lige Pouſtie, when ſuppoſed to be free of indirect Influence, for the Admini- 
ſiration of any Eſtate deſcending from himſelf to his Children; for that one 
may adject what Quality he pleaſeth to his own Gift: Whereas not only doth 
the Purſuer's Eſtate flow from his Uncle; but his Father's Nomination of 
Tutors was in Teſtament, which could not oblige the Father's Heir to repair 
any Damage ariſing thereby to the Pupil; and it were hard to think, That 
F Parents had a greater Power before that Law, than ſince. 2. The Defenders 
ould not be elected Curators with ſuch a Quality by the Minor, who might 
tlave been impoſed upon to do it to his enorm Leſioun. 
Dupljed for the Defenders. Tho? our Law has not extended the Power of 
Fahers ſo high, as it is by the Roman Law and in other Nations; it repoſeth | 
bon Truſt and Confidence in Tutors named by them, who are exempted 


om making Faith de Fideli, and from finding Caution Rem Papilli ſalvam 
he: Now by Parity of Reaſon, a Father is impowered to name Tutors with - 
a Quality, 'that they ſhould not be liable for Omiſſions; which is of no greater 
Import to the Pupil, than diſpenſing with the making Faith, and — 
Caution. It doth not alter the Caſe, that the Purſuer's Eſtate was not derive 

rom his Father: Seing the Father had the only Power of naming Tutors to 

2s Son, and Tutor datur Perſone, non Rei; the Management of the Pupil's 
Eſtate being only a Conſequence of the Office of Tutor. Again, as the y_ 
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and tlie Eſtate flowing from fim, it extends it beyond wat former Lay 3 


_  Caninghan contra Duke of Hamilton, and February 22, 1656, Laird of Inne 


4683, obſerved by my Lord Nemtoun. 


* ** ; wa 
\ A | - 


= \ 0 g p I . 
7 * p ve q * 4 wm W * 8 
* 4 7 * * 
m 4 4 Nr. 
» ** * 2 9 . 1 4 oY * \ Fx the x 0 "of 
27x , I 12 1 * 
4 * "ye * 4 r A Ss N 
I - 3 4 3 7 * © 1 
| — - 
0 "= 
. * 


* , 9 


N — 3 


2 


* 
K 4 0 * 
* DL - 8 
% * 


7 


* 


- * * — 
* I ; ; 
1 ; * N by : of 'Þ F p 
q o A 2 \ ; Y os 
; ? F 7 4 3 8 | 
1 92 * . 1 7 " G 1 a - | f \ 
= * by LOO e eee be" HSE 1 29m) . Ne 3 £ * 4 « | p 
_ n % 4 as % a Nv * } ; Fm * —— ' . _ 
L gi * , #34 — * 1 4 
4 - a» * * 5 Cy - 4 Þ N 
F. . - * + * ** * * * J 1 © "S . 
. rials. 1 1 4 « Lo 3 * 
| g 14 J' | 6 * 1 
; : ry 9 "I * 8 1 " p 0 7 * 5 1 
A 4 - [ 5 « : 5 þ . 4 ö 8 N KS \ þ * 
, 4 \ » ; d * * *& e % - 
* 2 \ | : > | a 

N t 1 » i | \ 

? 2 * . * ; ＋ ”, 
„ 2 Deen n * Fa „ cath : | * ” ” 


% 
_ — 


1696 limits the Father's Power of naming” Tutors to Deeds in Liege Poufij 
: 


Cifftom allowed, by authorizing Fathers to name Curators to their Chil, 
with ſuch a Quality, and further that they ſhall not be diable in ſab dun fi 
others, but only for their reſpective Intromiſſions. This Statute doth My 
innovate our old Law. or Cuſtom, whereb Fathers could name Tutor, h 
Teſtament; with" Cdndition that they ſhould be comptable only for adi 
Intromiſſions: Which had it's Riſe from the civil Law, that allows a Father 
to name Tutors to his Children either purely and ſimply, or to a Day, , 
ſub Condition. And it's a Pupil's Intereſt, That he and his Eſtate fal unde 
the Cate and Adminiſtration of Perſons whioſe Fidelity, and Diligence is kngy, 
to his Father: Eſpecially conſidering, That when a Turor 's Condition alters 

either as to his Honeſty or Fortune, there is a ſufficient legal Remedy, u. 
remove him as ſuſpected, or oblige him to find Caution. The Prattickch 
ſerved by $potſwood is not the Purpoſe: For the Father's naming his Wit, 
continue Tutrix to his Children in the Event of her falling under the Cun 

tory and Government of another Husband, was choking both to Lay yy 
% 1-28 05/5 , enoiilidnng on... 

The Lords were much divided in their Opinions about this Point. 4 
' thoſe who pleaded againſt the paternal Faculty of naming Tutors with; 
Privilege of not being ſubje& to anſwer for Omiſſions, yielded, That a Fach 
might by granting a Bond oblige his Jon and Heir not to quarrel the Tur 
named, upon the Account of Omiſſions; and ſo do that per Amb ag, hg 
could not directly do. However it was found by the Plurality, Tha the 
Defenders 4 Tutors were liable only, in the Terms of the Purſuer's Father; 
Nomination, for their actual Intromiſſions, and not for Omiſſions: But ir 
Regard they were alſo Curators, not by Nomination of the Father, but b 
the Minor's Election, they were liable gue Curators for Omiſſions, as wel i 
— n eee e bro en n eh hes 
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February 2, 1710. John Sharp of Hoddam and Charles Maxwell of Coyill 
and his Lady, againſt the Earl of Nithidale:'; 4 


: 
a; . ty 
„ 


fe a» Ko 1 


| Odaam having, as Executor Creditor to:Dougal: Maxwell-of Conil, wit 
1 1 the Concourſe of his apparent Heir, purſued the preſent-Earl of Nith 
Aale, for Payment of 2000 Merks contained in a Bond granted by the decea 
John Earl of Nithſdale to Dougal Maxwell in Anno 1669: The Deſcndelf 
alledged the Bond was null for Want of both the Writer's: Name and Deli 
- © Replyed for the Purſuers. They offered to ſupply the Nullity, by cond 
ſcending on the Writer and his Deſignation, which they might do, the Bon 
being granted before the Act of Parliament 1681. And for clearing that ſucl 
2 Nullity in Writs anterior to that Statute was thus ſuppliable by our Cuſtom 
they cited the Authority of Preſident Spotſwood, Pratt. Pag. 35 9. Sir Georg 
| Mackenzie Obſer. on the Act 1593, and ſeveral Deciſions, as December 5, 1665 


contra Gordon, and July 10, 1676, obſerved: by Dirleton, and November 398 


d ft oY 


1 Duplyed for the Defender. Tho' in the Caſe of Writs anterior to the A | 
_ of Parliament 1681, a ſupplying the-Deſignation of the Writer might bare 
been admitted; both Name and Deſignation was never allowed to be ſup; 
plied. And December 5, 1709, Campbell contra Bell, an Aſſignation before tt 
Act 1681 was found irremediably null; for that there was but one Witn* 


inſert, tho? two [ſubſcribed ; Now it was more favourable to indulge rag 
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making up the Deſignation of a ſubſcribing Witneſs, than to ſuppl both 
Writer's Name and-Deſignation, which is the making up a Man, * E 

Triphed for the Purſuer. The Deciſion betwixt Campbell and Bell comes 
got. home to the Caſe in Hand: For the ſupplying. a Witneſs's Name and De- 


x 
. . 


6gnation, differs much from. ſupplying; che Name and Deſignation of the 


Water; ſeing the Writ might have been fign'd withour Witneſſes, but not 
without a Writer. AR 
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"The Lords found the Defect of the Bond ſuppliable by the Purſuer's conde- 
* 1 © Peay 1 1 s 
ſending upon, and proving the Writers Name and Deſignation. 
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godem Die. Earl ef Lauderdale, againſt my Lord Yeſter, and George Seton 
Pk Earl of Landerdale having raiſed a 8ummons againſt the Lord Teſter 

and Seton of Burns, concluding againſt my Lord Teſter as Heir of Line 
to the Duke of Lauderdale, tliat the Purſuer, as Heir- male to the Duke his 
Uncle, has good and undoubted Right to an Appriſing led againſt the Eſtate of 
Denſermlung, and alſo chat the Apprifing is affectable for his Relief of the 


Dutes Debts : And- concluding againſt Barns, as repreſenting Charles Earl of 


Dunfermiling, that he "ought to be perſonally liable for the Sums contained in 


Ae gell for my Lord Yeſter. The Purſuer may conſtitute his Relief as accords = 
winſt the Heir of Line, and adjudge in common Form: But to declare the 


Apprifne Allectable for his Relief, is to go out of the common Road of Dili- 


fable with a Nonens: And the Purſuer might as well carry on an Adju- 


Kan, Or purſue a Forthcoming, without producing his Debt. 


1 
17 


fore muſt de waken'd, 
” Rohed for the Purſucr. 1. There 


bebts in his Proceſs, which concludes not Payment, but only that the Ap- 


i 


2 The Proceſs was kept waking againſt Barns, by the continued Proſecution 


© 
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wol be firft diſcuſꝰ d. 


kin ſeparate Summonſes, where the Concluſions are different. The Reaſon 
| Wh arri doth not ſleep againſt an Heir of Proviſion, while the Creditor 
14 kung the lineal Heir, is, becauſe the AQtion reſolves in a Competition 


betuim theſe; which of them ſfduld be liable to the Debt: Whereas there is 


do och Thing in this Caſe, and therefore the Parallel doth not hold. 


: — * * 


De of” Equderdete's Debts: And found, That the Proceks 1s Aceping 5 0 
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Nie, 2. Such a Coochuſion' cangot be indulged, unleG the Grounds of | 
debt had been libelled and produced; ſeing a Right cannot be deefared 
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| Aliped for Barns. The Procets as to him is ſleeping, not having been in-: 
ed in for a whole Year after it was called by Courſe of the Roll; and there- 


is no Neceſſity to libel or produce the 
ſe belonging to the Duke ſhould be declared affectable by his Debts. 
inſt the Lord Teſter, upon the ſame active Title, Libel and Grounds of 
| again whom it was neceſſary for the Purſuer to inſiſt primo Loco, to 
more all prejudicial Exceptions againſt his Title: As in an Action againſt 
This of Line and Tailzie, the latter could not pretend that the Proceſs quad 
Im could fleep, during the Time of inſiſting againſt the Heir of Line who 


” Duphed for Barns. Perinde eff whether. different Parties be called in one; 


The Lords declared the Appriſing affectable for the Purſuer's Relief of the | 
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_ Airth, as repreſenting Calderhall her Father, with the Concourſe of Willa 


| . Obligat. d. 22, Becauſe, tho? a Tocher bean ordinary Motive and Concomitail 
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Ohn Hamilton of Grange and Miſtreſs Jean Bruce Daughter to Mr. Alexandir 
Bruce of Airth, with Conſent of her Father and Miſtreſs Ann Van Eif her 
Mother, having, September 22, 16 59, at Tel in the Province of Gelderlani, 
entred into a Contract of Marriage, bearing, That the Bride brings with jy 
to the Marriage, tikeas her Father and Mother do give with" her, Obligati, ' 
amounting to the Sum of 18666' Giluers with the following Conditions and iti. 
pulations; In Caſe the Bridegroom die before the Bride, leaving Children of the 
Marriage, ſhe ſhould poſſeſs the Houſe of 2 and enjoy yearly during her 
Lifetime 4000 Merks out of the'Bridegroom?s: veadieſt. .Effetts, All which thy 
Parties Contracters promiſe to perform to each other upon Faith and Honour 
and farther under Obligation, Submiſſion and Renunciation according to Jaſtice 
e. Which Contract is not ſigned by the Laird of Ait 5, but only by his 
Wife, the Bridegroom and Bride, and the Friends accompanying them at the 
Marriage. Grange having died before the Lady leaving Children of the 
Marriage, ſhe married Richard Elphinſton of Calderhall, who got the Eſta: 
of Airth diſponed to him and his Heirs. Elizabeth Elphinſton now Lady 


Dundas her Husband, purſued Hamilton of Grange, as repreſenting, the fit 
Husband of Miſtreſs Jean Brace the Purſuer's Mother, for Payment of 
32000 Merks of bygone Jointure due to Calderhall her ſecond Husband, Ju: 
Alledged for the Defender. No Proceſs can be ſuſtained for the Jointure, till 
it be inſtructed, That the 18600 Gilders of Portion ſtipulated by the Contract 
7 % . . mod tf 5 
- | Anſwered for the Purſuer. No Tocher is due by the Contract: For it doth! 
not bind the Bride for it, ſince it bears only a Narrative that ſhe brings ſo 
much with her; Nor was her Father bound, who did not ſign the Contrad. 
RNeplyed for the Defender. The Bride was bound for the Tocher, not only 
by her ſigning the Contract, but alſo as Heir to her Father who was bound, 
2. The Purſuer, as deriving Right from her Father, cannot claim the bygone 
Liferent Annuities, without paying the Tocher the mutual Cauſe thereof 
February 9, 1673, Dick contra Murdoch, June 15, 1670, Raith and Mauch 
%% / yd ᷣ ĩ „ 
ERephhed for the Purſuer. The Implement of a Wife's Proviſion doth nc 
depend upon Payment of the Tocher, July 1665, Mackie contra Stuari 
Jah 11, 1670, Hunter contra Creditors of Peter. Stair, Inſtit. Tit. cnjug: 
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11 mere 


of Marriage, the completing the Marriage is the true Cauſe that makes th 
- Proviſions effectual. So that Arguments drawn from other mutual Contract 
do not meet the preſent Caſe: And in none of the Deciſions cited by ti 
Defender, was there a Purſuit for-Jointure, at the Inſtance ofa Wiſe, or an 
% d 
Daplyed for the Defender. Tho' Marriage is favourable, yet Pads nuptio 
al nue tantum procedunt, quatenus reſpondent \Legibus : And Law hath pia 
ſeribed general Rules to all mutual Contracts without Exception. Ti trug 
Grange might have effectually ſecured his Lady in a Jointure without gettin 
any Tocher: As Marriage is often ſolemnized without Thoughts of a Joi 
ture to the Wife; and Tochers have been given where the Husband had nl 
Equivalent to give in Jointure ; and are frequently due, when the Jointul 
takes no Place by the Husband's ſurviving his Wife. But ſince the Jointvl 
here was provided in Contemplation of a ſuitable Tocher ſtipulated; Toche 


* 


9 — 


* : ö 


1 =» 3 


es 
* * 


* 


7. 


8 claimed, : unleſs the former be paid; and far leſs, when the Father, who 
ould have paid it, did nor ſign the Contract and might reſile, whereby there 
Bs allo Loews Pententie as to the Jointure.,, e 
be Lords found, That the Purſuer, as Heir to her Father, is under no 
obligation to pay the Tocher; in Reſpe her Grand- father did not ſubſcribe 
ve Contract, and there was no ſeparate Obligation for the Tocher. But 
und, That, albeit the Contract is not null for not being ſubſcribed by the 
p-:de's Father, mentioned therein as a Contracter for the Tocher: Yet the 
purſuer cannot infiſt againſt the Defender for Payment of the Jointure, 


rithout paying the Tocher, except in ſo far as the Jointure exceeds the Tocher: 


February 7, 1710. John Bryſſon and Claud Henderſon Merchants in 
"Glaſgow, againſt the Dake of RES = 12. 


Henderſon, againſt the Duke of Athol, as Debtor to Jean Hardie Reli 


Hardie Merchant in Edinburgh. ; Ig 3 OS 
The Lords found, That Peers are bound to depone in common Form, in 
Caſes where the Libel is referred to their Oath, as the only Mean of Proba- 


Fruary 8, I710. Barbara Fea Spouſe 40 patrick Trail Jounger of Elneſs, 
gunſt John Trail of Elneſs her Hasband's Father. 3 as 


the Action of Aliment at the Inſtance of Barbara Fea, againſt Joh 


who had deſerted her and gone abroad, was alſo called. 


er Husband, but ſhe ought to follow, and reſide with him. 


- * "oy 6 . 8 , 5 


ad Grand- children, and much more a Son's Wife; who is «ana & eadem 
Prong with her Husband, and upon that Score was ſubjeQed by the civil 


[knily, 2. As there is a legal Tie upon the Defender to maintain his Son 


Defender to his Son at London, wherein he threatned to diſown him, if he 
Fane in her Company, or any ways owned her as his Wifſfe. 
The Lords found, That, albeit a Father is not bound to aliment his Son's 
Wik ſeparately from her Husband, yet it is relevant to make John Trail 


Wn he threatned to diſow him, if he owned her: 


1 


| Wors and Creditors f Major Chieſſy. 


Nor Chiefy having been in ule to bortow Mony out of the Bank, by 
WI drawing, Bills upon his Debtors in the ordinary Stile of Bank Bills, 


Ddd 2 
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Jt, Afion of Forthcoming at he Inſtance of Jobn Byſſn and Cling 
t Haph Hardie Merchant in Perth, James Hardie her Brother, and John 


Trail her Father in Law, wherein Patrick Trail the Purſuer's Husb an Fo 5 


Allaged for the Defender. Albeit he might be liable Jare Natur æ to aliment 
isS0n, no Law obligeth a Father to aliment his Son's Wife ſeparately from 


Anſwered for the Purſuer. Law obligeth Parents to aliment their Children; 


lay to the Power of the Husband's Father, and reckoned a Member of his 


a his Famigy, he is ſubſidiarie liable, in Abſence of his Son, to aliment 
h is a leſs Charge. Eſpecially conſidering, That it was thro? 

the Defender's Inſtigation that the Purſuer's Husband unjuſtly deſerted her, 

without any Fault on her Part; as appeared from a Letter written by the 


ble, by Way of Damage, to aliment the Purſuer, that in a Letter to his 
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Uuben Die. John M.laren of Craigfield and James Din, #gainff the Exe- 


payable 
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| Inſtance, againſt the Major's Creditors, 


a Becauſe, Currie was the Major 's Servant at the Date of it, and in conſtant Uſe;, 
uplift his Mony; and never indorſed the Bill to any Perſon in his Lifetime 


Effects, made no Mention of ſuch a Bill, tho? the Particulars dn were of 


form to the Act of Parliament 1696. FFC 
The Lords ſuſtained the Obje&ion againſt the Bill, and found, That it nuf 


Currie's Repreſentatives had no more Right to the Bill, than they could have 
had to ſo much of the Major's Mony that had been found in Cufrie's Hind, 


February 10, 1710. The Earl of Leven and other Creditors of Frendrauyt 
a2 gainſt Theodore Moriſon of Bognie. e 


: Begnie, who got Infeftment and Poſſeſſion; in the Year 1647, DavidGrego 
of Kinnardie appriſed the whole Eſtate of Frendraught comprehending Bognie 
and in the 1673, diſponed his Appriſing then expired, containing the Reyerli 


infeft upon 3 Charter under the great Seal, and in May 1674, granted a Back 
ond, bearing, That moſt part of the Price, given to Gregory for #be Ariſn 
was the Viſcounteſs of Frendraught's Mony, end therefore obliging bim as 


Debt ſhail be due to him by the Viſcount before the Date of the Diſaſtion 
be granted by him in Manner fureſaid. In Anno, 1680, | Robert Dunbar 


ſet Lands, or be comptable for the ſuperpluy Rent conform tothe AtofParlif 


no carried on by the Earl of Leven, as having Right to Burgi-'s Adjudic 
tion, and transferred paſſive againſt Theodore Moriſon now of Bagnie, as "4 
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payable to Robert Curriè his domeſtick Servant, whoſe Name was only box 
rowed ad hunc Effectum, that Currie might indorſe them to the Treaſure; of 
the Bank; for Value given to the, Major: One of theſe Bills drawn upon gi 
Alexander Brand (which in Reſpect of his Refuſal to accept, could not j, 
tranſacted in the Bank, where no unaccepted Bills are negotiated ')' being 1, 
glected by the Major as an uſeleſs Paper in the Hands of Currie, who die 
ſhortly. thereafter, his Repreſentatives got hold of it, and bruſhed it up 287 
true Debt upon the Major's Repreſentatives, in a Multiple-poinding at the; 


- . 
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Aledged for the Majors Repreſentative. No Reſpect can be had to the bl 


but on the contrary, when he made' a Diſpoſition to his Father of all hi 


far leſs Value, Beſides, it is ordinary in negotiating Bills in the Bank, Thy 
the Perſon to whom the * is payable in the Bank, has no Manner of li 
tereſt in the Bill, nor Co th FF 
. Anſwered. Currie being Creditor in the Bill, albeit he was the Drawer 
Servant, a, Truft in his Perſon can only he proved Serre vel Furamence, a. 


Fi 


ern in the Bank. 


o 


be underſtood to have been drawn for the Major's own Behoof ; and that thi 
Caſe doth not fall under the Act of Parliament 1696, anent Truſts; andthat 


o 


* * 
1 * q 


The Lands of Bognie being Wadſet in the proper Form by the deceaſt Vil 
count of Frendraught in Anno 1635, for Ioooo Merks to | Miriſm o 


on of Bognie, in Favours of the deceaſt George Moriſon of Bognie, who wa 


Truſtee to denude of the ſaid Appriſing in Favours of the Viſcount and Vi 
counteſs in Liferent, and the Heirs of the Marriage in Pie, which failing, 
be Heirs and Alignies of the Viſcount ; excepting. and reſerving always 45 nus 
of the ſaid Lands as ould pc) the Sums of Ale chat he bad advanced, 
ſhould advance. for redeeming, the Eſtate of Frendraught, ar whatever orbal 


Burgie Adjudged the Eſtate of Frendraugbr, and alſo, Begpie's Beck bond, 2088 
in March 1683, offered Security to him for the Annualrents of the principg; 
Sum in his Wadſet, and craved that he might cede the Poſſeſſion of the Wad 


ment 1661. Whereupon he raiſed a Declaratt and Compt and Reckoning 
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gel ff No Reſpect can be had to the Offer of Scrurt ty : 


pafum de Retro vendendo ) had Right to the Reverfion ; and had the ſame 
Intereſt to make the Offer in the Terms of the Act 1661, as the Viſcount him- 
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adſet, but only declared, how Gregorie's Appriſing, that conveyed it to the 
Defender, ſhonld be redeemdde. Ee”, 
Triphed for the Purſuers, Altho' they cannot redeem till they pay the 
whole-Debt due to the Defender, they have Right to the Reverſion, to make 

um comptable, after the Offer of Security, for the Annualrents, June 19, 1669, | 
rot contra Langtoun, 5 , V | 
The Lords found, That Burgie had ſufficient Title and Intereſt to make 

Offer to Bognie of Security for Payment of the Annualrent of the Sum con- 

bined in his Wadſet, in the Terms of the Act of Parliament 1661; to the 

let to make Bognie comptable for the ſuperplus Rent of the Wadſet Lands, 

brer and above the Annualrent of the Sum due to him by the Wadſet : But HY 
tha me Defender's Super- inttomiſſions ſhall not be imputed for extinguiſhing RT 
the Wadſet, but other Sums due to him in the firft Place. But 22 February © = 
Iaſtant, the Lords allowed the Defender to be heard upon any Objections He 
had againſt the Legality of Burgie's Offer, and Adjudication. 33 
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len Die. Alexander Miln Merchant in Montroſe, againſt Alexander 
%%% AAA ( ĩĩ r 1 


A Lexander Miln having charged Alexander Erskin, for Payment of a 29 Lib. 
i Sterling Bill, drawn by him upon Hary Scot Merchant in London, payable 

te Charger, and proteſted for not Acceptance: He ſuſpended upon this Rea- 

la That the Charger could have no Recourſe againſt him as Drawer of the Bill; 

n Regard the ſame had not been duly negotiated by the Charger's intimating 

I him with the firſt Poſt, That the Bill was not honoured by Acceptance; which - 
ba neceſſary Step of Diligence in the Poſſeſſor of a Bill, as Mr, Forbes ob- 
1 Pag. 97. That the Drawer may have Opportunity to draw his Effects 
bur ef the defigned Accepter's Hands, and beware of truſting him with more. 


6 1 . N 
17 74h 3% 


n er k is not to be imagined, That a Merchant who finds himſelf not in a 


Condition to anſwer his Correſpondent's Bills, to the Value of the Effects in 
bis Hand, will be the firſt that will acquaint him of it. And the Charger has 
do unaccountably negligent, that he did not advertiſe the Suſpender, con- 
Qtting the Fate of his Bill till 5 or 6 Months after its Date. os 
|. Sſvered for the Charger. Suppoſe ſuch timeous' Advice were neceſſary to 


de given by the Cuſtom of other Places; the 20 Act of Parliament 1681, re- _ 
res no more in the Poſſeſſor of a Bill, to entitle him to the Benefit of 
WmrDiligence, than that it be proteſted, and the Proteſt regiſtred within Six > 
Months, Beſides, 2. The Suſpender ſuffered no Prejudice thro the Want of Ih 
ED e G4 O3 | Advertiſe- 
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: him perſonal; Objectione from quarrelling upon the Account of any Nullity | 
or Informality : Whatever a third Party might do. EL ood 
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his Bill. 
fore ſuſpended the Letters ſimpliciter. 
In Reſpect he, not being acquainted by the Charger that his Bill was prog... 


from him tlie Fate of his Bill during the Space of Six Weeks, was thought as! 
culpable, as if the Advice had been delayed Six Months. Eſpecially confider- 


Alledged for the other Creditors. No Reſpect can be had to Ingliſtoun s Lorn- 


. ditars of Riccartoun- Craig. 
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308 A Journal of the Sefion; containing 
Advertiſement, that his Bill was proteſted ; ſeing Mr. Scot did ſuddenly break 
after the proteſting; And where a Perſon claims Damage thro another's N. 
gligence, he muſt inſtru& and clear his Damage. ies oh nn. 

| Replyed for the Suſpender. The Act of Parliament 1681, being only iz 
tended to favour, with ſummary Diligence, Bills that are duly proteſted au 
regiſtred within Six Months; It is groſly abſurd to infer from thence, Thy 
the ſaid Statute doth diſpenſe with any Piece of Diligence formerly incun. 
bent on the Poſſeſſor of a Bill, to afford him Recourſe againſt the Draye, 
For at that Rate of arguing, the Poſſeſſor of a Bill might ſufficiently exche 
himſelf, by preſenting it to the Perſon drawn upon, any Time within d 
Months, tho he might have done it within Six Days. 2. Albeit Mr, g,, 
became Bankrupt ſoon after the Bill was drawn, yet ſeveral of his Creditor 
thereafter recovered Payment by a Courſe of Diligence; and the Suſpengy 


might have been as forward, had he been timeoully advertiſed of the Fate 


The Lords found, That the Charget not having adviſed the Drawer, thy 
his Bill was refuſed to be accepted, for the Space of 5 or 6 Months after pro. 
teſting for not Acceptance: He cannot recur againſt the Drawer; And ther. 


Pg 


| Thereafter upon a reclaiming Bill offered by the Charger 21  Febrawy li. 
ſtant, the Lords adhered, Albeit it was alledged, Thar the Noiſe of 5 
breaking came to the Suſpender's Ears in a few Days after proteſting the lil: 


ed, had Ground to believe it was paid. And 28 Inſtant, the Lords agiin ad. 
hered. Albeit the Charger offered to prove, That within Six Weeks after the iſ 
Bill was proteſted, he acquainted the Suſpender thereof : For the concealing 


ing, that Mr. Scot did ſuddenly break, about the Time the Bill was preſent 


| Fodem Die. Hugh Wallace of Ingliſtoun, againſt the Creditors of Spot, | 


TY the Ranking of Spor's Creditors contained in Lord Alexander Hy's Back- 
bond to the Exchequer, upon his getting the Gift of the common Debtor's 
Eſcheat, Ingliſtoun eraved Preference for the Debt in the Horning upon which 
the Eſcheat fell, in the Terms of the Act of Parliament. 
ning, becauſe the Rebel was duly relaxed before the Caſuality fell; and chere: 
fore the Gift of Eſcheat muſt be underftood to have proceeded upca De 
nunciation at the Inſtance of other Creditors s. 
Anſwered for Iagliſtoun. The Relaxation is null by the A& 75. Parl. 6. J. 
6. being executed at the Croſs of Edinburgh ; Albeit the Rebel was denunced 
at Haddingtoun, where his Lands lay. e Conſent to Relaxation im- 
ports only, that per eum non ſtetit, if Spot was not lawfully relaxed : Which 
not being done, the Relaxation and Conſent fall of Courſe. 2 


The Lords found Ingliſtouns Conſent to the Relaxation relevant to exclude 
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Eodem Die. Mr. George Leſlie of Kincraigie Advocate, againſ tbe real Cre | | 
[N a Competition of the Creditors of Riccartoun, Mr. George Leſlie, who ha 


1 procured from the Queen a (II of ſingle and Liferent Eichcat of the 
| | 2 Ws: 2 * — — 8 5 r 1 common 


— 


| ,, ee. | | | Vl 
,Decifrons of the Lords of Seffion, &c. 1) 10. 309 1 
mon Debtor denounced Rebel March 1, 1698, pleaded Preference to 9 
e real Creditors by heretable Bonds and baſe Infeftments, poſterior to the 1 
aual Rebellion; albeit prior to, and confirmed under the great Seal be- 1 
e the Gift and Declarator thereon. Becauſe, id non agebatur by the ſimple 
Pafirmation without a Novo. damus, to debar the Superior or his Donatar By 
m 2 Caſuality already fallen; but only to ſtate the Creditor. confirmed, i 
8.2! for thereafter ſalvo Jure ſuo et cujaſlibet, Stair Inſtit. Lib, 3. Tit. 3. 4 
26. January 14, 1676, Aitoun contra Duncan. Eſpecially conſidering, M 
hat Confirmations paſs of Courſe in Exchequer ; and the Sovereign cannot 1 
prejudiced by the Negligence of Her Officers. „ . 
Alledged for the Creditors. The Donatar can be in no better Caſe than | 
ie Superior, who could not be heard to purſue ſuch. a Caſualty againſt a 9 
gular Succeſſor for onerous Cauſes, received ſimply in Place of the former * 
alal, without Mention of any reſerved Right, February 26, 1623, Sibbald F 
tra L. of Lethenty. For even a ſimple Conſenter to a Right, cannot 1 
+ allowed to quarrel it. And Confirmation by the Queen, who is always . 
yourable to Her Vaſſals, muſt be as effectual if not more, than an ordinary i 
uperior's Confirmation. Beſides, in all Charters whether of Reſignation " 
Confirmation, the Fie is diſponed tanquam Optimum Maximum, which | 
xcludes all lefſer Rights, and conſequently the Caſualty of Eſcheat, at leaſt ſo {8 
ir as to ſalve the Right confirmed: As Confirmation excludes Recognition FR 
curred before, or after, 2; If Confirmation did not purge all prior fallen "iy 
ualties, the Superior might claim two Liferent Eſcheats out of the ſame. . 1 
hects, in Caſe the Vaſſal confirmed ſhould happen to be Year and Day 9 
the Horn, which is abſurd. 3. The receiving one Vaſſal in Place of oh 
uber is indeed an Effect of Confirmation, but not the ſole Effect For „ 
ao eſtabliſheth the Fie in the Vaſſal's Perſon, as freely as the Superior 1 
would give it; And a Novo-damus hath this farther Effect, That it remits the 1 
Pygone Caſualties of feu and blench Duties, which are ſpecially reſerved in \Þ 
; Gant of Confirmation. 4: My Lotd Stair in thePlace cited, ſpeaks only W 
ff baſe Infeftments granted after Rebellion, and not confirmed. And the 9 
Pecilſion betwixt Aitoun and Duncan, is ſingle and ſingular, contrary to the 1 
lormer Prattick in the Lear 1623, or 8 | 
| dnſwered for the Donatar. Albeit Confirmation doth hinder Recognition 1 
by the Deed confirmed; in Reſpe& that feudal Delinquency is only incur- 4 


Ind tor Want of the Superior's Conſent to the VaſſaPs Deed, and purged 
Wb) tis conſenting at any Time: Yet Confirmation doth not ſecure even 
the Right confirmed, againſt Recognition incurred by anterior Deeds; con- 
kqueatly Confirmation of the Vaſſals Deed after his Year and Day Re- 
bellon, doth not exclude the Eſcheat fallen to the Superior before. The 
Prattick betwixt Sibbald and Lethenty, is quite miſapplyed : For there the 
Lords only found, That Lethenty's Liferent Eſcheat did accrew to Clanie 
tle immediate Superior his Liferent Eſcheat, fallen into the Hands of the 
Iiſhop- Clanies Superior, and not to Sibbala, the Donatar of Clunie's ſingle 
Wheat, 2. Eſto, any of Riccartoun's confirmed Creditors were Year and 
WD) the Horn, the Superior would not have Right to two Liferent Ef- 
cheat; but only he would have two Strings in his Bow, ſo as he might 
uſe ty take the Benefit of either the principal Debtor's, or his Creditors | 
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Eſcheat, | 
-The Lords pre 


erred the Donatar. 
' Februry 14, 1710. The Lord Gray, ioainſt Sir William Hope of Balcomy? 
l [* the Action at the Inſtance of the Lord Gray as Creditor to Mr. George 
dell, againſt Sir Willian Hope, for reducing a Diſpoſition of a Lodg- 
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ing in the Canongate, granted to Sir William by Mr. George, ex Capite 1, 


Fo REO CV 
Alledged for the Defender. The Purſuer's Inhibition is null, in ſo far Si 
was not executed or publiſhed at the Market-croſs -of 'the Canongate, Hez 
Burgh of the Regality of Burghtoun, within which the Lodgingdiſpon 
lies; but only at the Diſponer's Dwelling-houſe im Leith, and at the Marky, 
croſs of Edinburgh, Head-burgh of the Shire where he lives, and his Land 
E . PR 0 EIOTS capk  NIEEED 
Replyed for the Purſuer. His Inhibition wants no Formality required yy 
Law, or Statute, and more was needle e. 
' 1 Daplyed for the Defender. Moſt of the Solemnities of Executions att jg, 
troduced by Cuſtom, without any poſitive Statute. And it hath been y 
cConſtant Cuſtom to execute Inhibitions at the Market-croſs of the Hey 
 burgh of the Regality where the Lands lie: Which Solemnity Craig Lil. 1 
Page 83. Hape Maj. Prat. Tit. Inhibitions, and Dirletoun in his Doabr, Ty 
Inhibition, ſuppoſe to be neceſſary ; And their Opinion is confirmed by 4 
eonftant Tenor of Deciſions, particularly in the Caſe betwint Cleland nd 
David Falconer in November 1691, and that betwixt Baird of Sauchrounhd 
and Watſon of Sauchtoun. 2. The Manner of executing; Inhibitions is 0 
regulated by any Att of Parliament. For the Statute 119. Par. 7, 1 6 
Anno 1581, relates only to Regiſtration; and it's requiring, That, wherethy 
Perſon inhibited hath Lands in another Shire than where he dwells; the Inlibit. 
on be produced, duly executed and indorſed to the Clerk of that other Sire 
imports and ſuppoſeth a Neceſſity of executing there, as well as int 
Shire where the Party dwells; Since Regiſtration and Publication po f 
Hand in Hand. And the Ad 264 Par. 15. J. 6. appoints Inhibitions tok 
executed at the Market · croſs of the Head - burgh of the Stewartry or Repali 
where the inhibited Party lives, and to be regiſtred in the Books of th 
Juriſdiction : Becauſe they are only recorded, where they are publiſhed, 3. N 
vrhere can Inhibitions be more effectually publiſhed, than at the Head. burg 
of the Shire where the inhibited perſon dwells, and of the Juriſdictic 
Where his Lands lie. And being real Diligences affecting Lands, they ſhonll 
be publiſhed where theſe lie: As Warnings and Denunciations of Lands to b 
appriſed, are executed upon the Ground of the Lands, and thereafter at th 
Head-burgh of the Juriſdiction where they lie. 
Triphyed for the Purſuer. Tt is denyed, there is any uniform Cuſtom of ent 
_ cuding Inhibitions at the Head-burgh of each Juriſdiction where the inhibits 
Party hath Lands; Tho? ſome may have done it ob majorem Cautelam. Sul 
poſe the Cuſtom ſo to do were univerſal, it cannot bind ſuch as have not ol 
ſerved it: Becauſe not founded in, nor agreeable to Law, L. 2. C. Qu. 
longa Conſuetudo; nam non Exemplis ſed Legibus eſt judicandum. 80, albeitl 
general Cuſtom Fifteen Perſons are adhibited upon Inqueſts in Appriſings, ye 
an Appriſing was ſuſtained where the Inqueſt conſiſted only of Thirteen: I 
Reſpect Law requires no greater Number. And are not four Witneſſes mol 
Iy ſubſcribing to every Seaſin? Yet the Lords have ſuſtained Seaſins wherei 
there were but two or three Witneſſes, becauſe two Witneſſes are ſufficient 
Law to any Inftrument of one Notar. The Reaſon for three Oyeſſes, is nd 
founded ſimply upon Cuſtom, but upon the Law. requiring Publication at ti 
M,rket- croſs, which long Cuſtom hath determined only as to the Manner, by 
publick reading of the Letters after three Oyeſſes. The Opinion of the learnet 
Lawyers cited for the Purſuer, is not of that Weight, as to be a Ground t. 
decide contrary to the written Law. Beſides, Hope and Dirletoun ſpeak oni 
of the Head-burgh of the Shire; and Provincia or Vice. comitatus are uſed by 
Craig as ſynonimous Words for Shire. But this Point is fully cleared, by rh 
later Authority of the Viſcount of: Stair, and Sir George Muckenzir, who 1 
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dent; That Inhibitio 3 executed at the head Burgh ol the Inricdigtion —_ 

re the Red Perſon dwells, and revorded either in the. particular Regi- 
2ands1y, or in the general Regiſter. And in any Beste a 

| Defender, . the Nee not been ſeriouſly or fully debat 

For that bern Cleland: and Falconer, was made after the Parties had =— 
boah, and perhaps not . a ar View. And the Ratio deci, = 
©: in the Prattick Watſon contra Baird wi; for that the Inhibition was not = 
cyted at the head Burgh of the Repality wherethe Party inhibited dwelt; _— 

4 ſo doth not meet the preſent Caſe. 2. It being clear an = Act 158 1, That =_ 
. cond Production of the Inhibition to the Clerk of the Shire where the 
nds ly, implies only; Thar- it ſhould: be produced to Him in Order to Regi- = 
tion, duly executed as it was produced to the firſt Clerk; Seing there i 18 —_ 

c þ Mention of any new Publication or-Exebution: And therefore the Conſe- 
ance dra wn from the Defenders conſtrained and unnatural Gloſs falls to the —_— 
nd, That we are not to argue froni' Regiſtration to Publication, 5 clear} —_— 
ing Tohibirions zre often regittred in che publick Regiſter at Fata, = 
the inhibited Party lives in 4 remote Juriſdiction: But it cannot he ad. 1 
ed” That 1 in ſuch a Caſe Publication” at the Market Crofs of Edinburgh | ll 
| neceſſary. 3. There is a great Difference berwixt Inhibition: and Appriſing. =_ 
Gielt being only a Diligence to hindet Parties to ſell their Hetetage in Preju- | | a 
ice of the Tnhibirer; without giving him any real Right thereto; Whereas | Wl. 
ppriling conveys "the Right of the Heretage appriſed; ; And therefore * | | j 
unciation ſhould be upon the Ground thereof, aa} publiſhed at the hea | 1 by 
uch where it lies. So that it is juſtly ſufficient to execute Tohibitions at . 
> Market Croſs of the head Burgh of the Juriſdiftion where the inhibited = 
a dwells, without Neceffity to publiſh them alſo in all other Piſtricts = 
Mere he hath Lands: As Denunciation upon a Hornin cg the head Burgh _ 
the JuriſdiQtion where the Perſon" denunced dwells, wil make his I ferent 1 aj f 
=p al, - and corey: R his Lands during his Lifetime, where-ev 1 1 
by Lords. found; That an Inhibition needs: not. ti be ed i at the head | ſt 
burgh h of the Regality where the inhibited Perſon's Lands ly, but that it is Wo 
15 after executing againſt him gietfonally, or at his Dwelling-place, 1 
b execute- at the Market Croſs of the head Burgh of the Shire Apen 2 1 
tedwells, and regiſter the ſame either in the particular een of the a Jari = 
bio Wore his Lands Iy, or in TOY Regiſter. DIG 61m, a 
3 | l x) [? 'L 2 | ORR d ; 1781 En 115 A. oþ $54.4 1 1. 8 4 . Ck. £ | 1 | Mil 
| totem. Die. he Lord Nos det dite FT George Houſtoun * thy = 
Greg Patrick Houſtoun Merchant in Glaſgow. | | | - 

| 1 

2 de Cauſe at the Lift of the Lord Roſs ag ainſt Chee Houſe) a8 0 
ier his Father, for Payment of his = ore of Fraughits, ane 1 
Profits of a Ship and Cargo, intrometted with and diſpoſed of by him while 14 
doe as Supercargo 0 by the Purſuer and others; contained ina-Decteet ini 44 
11 3 Wh | them Spin him before the ors of Ad mirality, for 4:70 
ng Caution Faditio ſiſti & jadicatum Lords July 1 5, 19 118 
as Wing reponed the Defender againſt the Decreet, becauſe the Warpe —.— , 10 1 
| be Pro not ſubſeribed by the Judge: He thereafter craved wdcafloilaied from bh 
eres in Respect che Purfuers dit not inſtſ t. 0 
S for the arſars, "Before they infilt, the Defender. "to find 1 
bn » the nn Nate fits & neter fobus „ 12 if che Proceſs ay depending be⸗ Ih ly 


Adrhival Court. 1 496 05 
For the Defender. 1 here is no "Shalobn of take fob his finding | 
i0 i & alen «7 as the Proceſs ſtands." Seing = ſuch 
| Z E E aution 
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; fifty" Libel, the Cautioner therein Fuaicio:fiſtt & jodicatumſolui woully 


—_ i id nal gloss and find Caution, both for Compearatice and fer 


ordinary before the Admiral Court, than for Purſuers to libel Extravagan 
Suns deſignedly to incapacitate the Defender to find Caution, and ſo to oven 
take him by a Decreet in Abſence for not finding Caution, which paſſeth o 


F wil $14 ut 1114815 | J + 4a Dy 2) 00 : 155 

IR Samuel Forbes, to ſtop Diligen 
ga gainſt Robert Keith. of Fedderate, alias Lentaſb, and Mr. Alexanael 

Johnſton Merchant in Edinbargh, for 600 Merks contained in their Bond 


only a Cautioner by his Letter, Was ſree; in Reſpect no e was don 


is uſcsrrain: Ter where: the Admirab's Decreet and Procedure is overturn, 


8 the Caſe Seing tlie Purſuer is allowed to proceed upon the Libel as jig 
 raife@before the Admirality, and therefore may do it with the: Admiral Prjy 


only bound in Caſe tlie Letters be: found: orderly proceeded, but is liable en 
to the Event of à Reductibm of Suſpenſioñ before the Lords; being obliged 6 
Whatever ſhalt be decerned upon ſuch a Libel. Again, it's all a Matter, wi; 
ther che Parties be Strangers or not, where the Cauſe is maritime: Seing th 


this Cauſe, he who is purſued in any maritime Cauſe before the | Adminalit 
has no more to do, but ſuffer a Decreer in Abſence to paſs againſt him for nl 
finding Caution, and then to get himſelf reponed to his Defences by a Suſpen 
fon and Reduktion: whereby the Privileges allowed by the Act 1681 to th 


tion, would be altogether evacuated, and rendered eluſory. 


Neceſſity to let Admiral Decreets paſs againſt them, and betakethemflves tal 


Ih)he Lords found, That the Defender is not bound to find Caution Judi 
ec jaliauum ſolvi in the Proceſs 


dute Security to him, or to pay the Debt bet wirt and Martinmas then next 


46055 
acceſſoty and relative to, and cot 
min, and implyed that he was to 
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Caution is introduced by Cuſtom, before the Admitality; for that Mat Fe 
there tabled do moſtly concern Strangers and Seafaring Men, whoſe Reſident 


and the Libel us h inſiſted in before the Lords, not againſt Patrick Houp, 


A fidr! Precedent for obliging him to find Caution. And ſuppoſe Caut,, 
had peen found before the Admiral; it would have fallen after his Decne 
was turned into a Libe!k 3 ine oft . 

Daphen for the-Purſaets. The Son againſt whom the original Proceſs 202in 
the Fatlier is continued, ought to be liable to the ſame Things that might har 
been fequired froin his Father. Turning the Decreet into à Libel alters 1 


lege. And it ist Miſtake to think, That by an Admirals Decreet heing tun 


affoilzied: For he's not like the Cautioner in a Suſpenſiom of a Decteet, wha; 


B 


Py 


16. Parl. 681, obligeth all Parties without Diſtinction before the An; 
forties.” And if the Defender ſhould be cxempred-from finding Cam i 


+ 
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Judge of Admirality for ohliging Defenders in Cauſes before him, to find Cau 


* ; * 


Triplyed for che Defender. Tia true indeed that Parties are oſten undef 
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the legal Remedy of Suſpenſion and Reduction: There being nothing mor 
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It was alledged for Sir Samuel, when purſued for Payment, Thar he bein 
diwichin ſeven Mears of the Date, in the Terms of the Act of Parbamen 
And he muſt be underſtood a Cautioner, in ſo far as che Leto 
roborative of an antecedent principal Obliga 
be zglicved by the Granters thereof | 
WWW 
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s Qualit 
of Rater: Ad the Grantet of a fir ple Bond bf Corrot oration, 18 1 . 
roger. .in in the Terms MF. the cited Akt of irliament, but tr a s Cg. 
b 1 Lords bound. That Sir Sabel Forbes \ Vas not 2 ieder in the Term 
Jof the Act of Parliament 1695 ; and therefore could not Peead Pre- 
* 65 
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agg 17, 1710; Clan ure Bruce 6! 15 wien Palm 
ple f Oicpmure,. and Alexander Inglis. 


Thor 
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ji the. a at the 3 of Captain Brace it Mr. William Dat: 

ymple and Alexander Inglis, mentioned ſupra. December 23, 1709; The 
Lords allowed Mr. William to claim his Privilege of a Member of Parliament, 
to ſtop Prooefß bs Albeit tie had ſiſted himſelf zu Initio Litis, and proponed 
Deſences. in 'Canſa, without founding on his Privilege ; - Which the euer 
contended was a tacit Renunciation of the Privilege, ſider primus Altus Judi. 
67h, eit Ju licis Aprobatorius. For the Lords ſeem'd to be of Opinion, That 
this was not of the Nature of an ordinary Declinature, or like the Privilege 
of Exemption; from anſwering before inferior Courts, that is competent to 
8 of tes ee of ] n chat "8d be renounced , or tar 
. 


boden "AY Sufanna Marſhal * Child if 8 Ae Con e tits. 
Merchant in Edinburgh his ſecond Marria age, againſt 20 cog? au 5 
1 Children of the firſt Marriage, ani Mr. 1 h 
Miiter to the Saber Helen's Hucband "= bis Ihtiveſt.” | 


. JS." F 


1 ei Sufenni Murſbil who had ige for the Pros 


| viſion in her Mother's Contract of Marriage dated Januar, 3, 1690, and 
Gore and Helen Marſhals who had' adjudged upon Bonds of Proviſion gran- 
ted to them in April 1703, by their Father who made no Contract of Mar- 
| fige with their Mother: The Children of the firſt Marriage claimed to be 
| preferred; at leaſt to come in puri Puſſa with Siſanna Marſhal. Becauſe, they 
dere Creditors by the Bond of Provifion, and her Intereſt was but a naked 
Deftidation in her Mother's Contract; whereby ſhe was Heir of Proviſion to 
ti; Father, and liable to fulfil his Deeds and pay his Debts ſubſi fAiarie, after 
| dffiog the Heir of Line. At leaſt the Children of the firſt Marriage were 
«qully Creditors by their Bonds, as Saſanns by the Contract: Bot being 
3 in Conſequence of the natural Tie upon Parents to prov e for ther 
Children. TH 7 
f dnſnered for Shſtnna Marſbul. The Father could dt evacuate Us Provic 
| Iminhet Mother's Contract of Marriage, by granting ex poſt Fadfo gratuitous 
Bonk to the Children of the firſt Marriage, which he was under no civil 
atten to grant by Contract with their Mother: And the Heir of a 
Marrage ___ ann ſuch gratuitous Deeds 3 FO Laſtit. Lib. . Tit. 3. 


Vi. 


het for George ad Helen Mib[buts.. Tho? a Fitker « cannot, in | Prejus 
de of a Proviſion in his Contract of Marriage, do frandulent or meerly 
Stwitous. Deeds: He being Fiar, is not tied up from rational Deeds for juſt 
id neteſfary Cauſes. Which is clear from the Author of Les Loix Civiles 
ut ws Preface * Part of his Treatife concerning Succeſſion, N N. 10, the 


ee Deciſion 
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DPDoeciſion betwixt Anderſon and Brace, December 1 and 21, 1680, and ſeems, 
bpe alſo my Lord Stairs Opinion in the Place cited, Now a Bond of Proviſi 
dy a Fathertoa Child, cannot be conſidered as a fraudulent gratuitous Dey, 
© Since the Law of Nature obligeth Men to provide their Children, ©. 
The Lords admitted the Children of both Marriages to come in pars Pq, 
| pro Rata, according to their reſpective Proviſions in the Bonds and Coy 
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February 23, 1710, Alexander Moncrieff of Mornipea, gainſt Jang 
0 ( oe T7 4. 1 
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I Echiebark having, by aGift of Tutory from the Exchequer, found Cautig 
I.. and acted as Tutor dative to Mr. John Bonnar of Greigſtoun, ſince the Len 
15702, when he was legally cognoſced to be fatuous and z#rompos Men, 
Mornipes (who was Minor at expeding of the Gift in Favours of Leckiebuy) 
now took a Brieve out of the Chancery for ſerving himſelf Tutor or Curay 
as neareſt of Kin to Mr. Joh, conform to the Ad 18, Parl. 10. Ja: 6. 
Alleuged for Leckiebank.” 1. He being already conſtituted Tutor datin 
there is no Place for a Tutor of Law: In Reſpect Tutorem habenti Tutor ig 
nao poteſt. 2. The Act of Parliament requires that a fatuous Perſon's near 
Agnat according to the Diſpoſition of the common Law (i. e. Qui per vin 
Sexus Cognationem junctus eſt, H. 1. Inſt. de Legit. Agnat. Succeſs.) be his Tut 
of Law. Whereas Mornipea is not Agnat to the fatuous Perſon ; the former, | 
Grand. mother being only the latter's Father's Siſter. 3. Leckiebank, bing 
the fatuous Perſon's Siſter's Son, is a Degree nearer to him than Mornipes, yhy 
ee Farher's Siſter's Grand-chli®tt 
+ Anſwered for Mornipea. 1. The Meaning of the Brocard, Tatorem him; 
Tutor non datur, is, That it is riot conſiſtent with the Office of a Tutor tokre 
another Joined to him as Tator dativus: But it doth not hinder a Tutor 
_ Teſtamentary, or a Tutor. of Law, to be preferred to a Tutor Uative already in 
Office; who is properly conſidered only as an interim Curator appointed » 
manage till the Tutor of Law ſhould: ſerve, February 22, 1628, Colquus 
contra Wardrop.  Tanuary 21, 1663, Stuart contra Spreul. And much ner 
dougzht Leckzebayk, to cede to Mornipea who was Minor, and incapable wit, 
When the other obtained his Gift of Tutory. 2. It was never intend by 
the Act of Parliament, That the Tutory of Idiots ſhould in all Pons be 
regulated conform to the civil Law: But only that the neareſt Agni and 
Kinſmen to fatuous Perſons on the Father's Side, in the Senſe of ou Law, 
ſhould be ſerved and preferred to be Tutors and Curators to them; aby the 


Ciovil Law. the neareſt Agnats according to it, are appointed Curatorsto ſuch. 


Poor among the Romans all of the ſame Degree. were admitted Tutors Law, 
and the noyel Conſtitutions do not exclude Cognats and Kinſmen by the 
| Mother's Side; thoſe in the collateral Line had no Right of Repreſentatian 
beyond the Third Degree of Brothers Sons, and the Daplicitas Vincu, tie 
| Difference betwixt the full and half Blood, is not regarded in the civil La 
 __  Hrther than the Third Degree: Whereas with us the eldeſt, Jure Puncgen- 
_ . Fare excludes others of the ſame Degree; Kinſmen by the Mother-ide ale 


„„ TF L2:h-- 4 1 5 ; 7 K ; 0 web. de 3 3 | T 
_ "9. TCA ded ; and the . Repreſentation of Agnats is not ſtinted to the my 
J Tbat by Agnats our Law underſtands only Kinſmen of the Fat! 8 
ie is yet further clear from the Stile of the Brieve of Tutory, Cie Le. 


N F als, i. e. Conſang ui neus b Parte Patris; and from the au 
lineal Sücceſſion, which doth not diſtinguiſh inter Agnatos & Cognuos. 3. 


Leckiebank be a Degree nearer, than Mornipea, the Father hath the Advantage 


„ 08 | 3 . | f pa of 
of the full Blood; his Grand-mother'being Siſter-german to thefaruous Perions 


Father, whereas - Leckrebant's Mother Was only Siſter Conſanguinean. ** 
to 
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| as Mornipea would be pteferred.to, him in the Succeſſion, he mult have 
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Dam of the Lords of Seon &c. 1110. l . 
to the Olfice of Tatory: It being a Principle in Law, That ab; eſt Heredia. . 
„ tn eſt Tutels Onw, Nov. 118. 4. 3. The Tutory muſt follow the Tit 
Sucreſſions in Heretage, and not that of Moyeables. For as it Will nor 5 
found, That in any Act of Parliament the Intereſt of the neareſt of Kin in 
Moveables is called Succeſſion: So the Office of Tutory päffeth as Heretage 
Jure Primagenituræ to the eldeſt in the direct Line, and is not divided in 1 
W111 / LOo—_—_s 
Rephed for Leckiebank., Iuterdum alibi oft Hereditas, alibs Tutelt, L. 1. _ 
; de Legi. Tur. And in our Law the Right of Succeſſion is frequently _ 
diſtinct from the Office of Tutory : As when a Mid:-brother dies, the JVongeft 
55 Tutor of Law to his Children, albeit the immediate elder were to ſucceed : 
and by the 4% 51, Parl. 7. Ja. 3. the neareſt Agnat of Twenty ſive Yeats 
of Age, ſhould be Tutor, tho' he be not to ſucceed. Again, it were reaſon - 
able that the Office of Tutory ſhould rather go according to the Rule of 
gucceſſion in Moveables, than that of Heretage. In ReſpeC that, as Tutor 
is an Office, ſo the Succeſſion in Moveables is tranſmitted by Way of Office ; 
and is moſtly regulated, according to the civil Law, by the Degree of Pro- 
pinquity, without Reſpect to the Jus Repreſentationis: And the civil Law is 
the Standart conform to which the Act of Parliament prefers Tutors and 
Curators to fatuous Perſons; whereas in the Matter of Heretage we for the 


eee eu h o UNTT  adrotes 6 

The Lords found, 1. That Mornipea being Minor the Time that Leckiebank 
ot his Gift of Tutory dative to the Idiot, and now Major or of lawful Age; 
be hath Right to ſerve himſelf as Tutor of Law. 2. Having conſidered the 
\t of Parliament 1685 anent Curators to Idiots, with the Stile of Brieves, 
they repelled the Objection made againſt the Mover of the Edict, as not being 

Agnat to the Idiot. And 35 Preferred Mornipea as being of full Blood and 05 
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| February. 26, 1910. Robert Anderſon Writer in Edinburgh, againſt —_— 
- Sander Forbes of Backſord, =! ht 
IN the Action at the Inſtance of Robert Anderſon, againſt Alexander Forbes, 
© who is by Profeſſion a Quaker, for Payment of 300 Merkks Scots promiſed 
by him to the Purſuer, the. Libel being referred to the Defender's Oath: 
Elle Lords allowed him, in Stead of an \Oath in the uſual Form, to make his 
Wkmn Affirmation or Declaration in theſe Words, I. A. E. do declare in the 
Preſence of _ Almighty God the Witneſs of the Truth of what. I ſay, &c. conform 
d tle Statutes of England, 7 &8 W. 3; cap. 34. 13, & 14. V. 3. cop. 4. 


ö | 0 ii een 835 „ 1 N. CLAY [0% A 6. Pt 5 
June 7, 1710. James Watſon / Saughtoun, ' againſt Alexander Brown 
— burg mv ng oh WARNE T6. 
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Na Proceſs at the Inſtance of James Watſon of Sanghtoun,''as Heir tô his 
& Father, againſt Alexander Brown: The Defender was found liable upon the 
Ad, Parliament 1695, to pay to. the: Purſuer 2000 Merks with Annual - 
Kats and Penalty, contained in a Bond granted to his Father, by Captain 
born Maltman in Leith Father to the Defender; upon this Ground, That 
the Defender had intrometted with the Mails and Duties of his Father's Lands 
er dis Deceaſe, notwithſtanding of a ſingular Title of Intromiſſion acquired 
y lim in the Father's Lifetime. In Reſpect the Act 1695 declares that any 
eat Heir entring to poſſeſs his Predeceſſor's Eſtate, or purchaſing any, 

ght thereto, by himſelf or any other Way than as higheſt Offerer at a publicx 
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Roup, without Colluſiog, ſhall be liable as if he Were Heir ſerved. Albeith 
was alledged for the Defender, That the Statute for obviating the Fraud of 
apparent Fleirs 1 elates only to Rights purchaſed by them after their Predeceſ. 
 Tors. Deceaſe: And he got the Right in his Lifetime; when He could ng; 
. "rye Heir to him; ſeing pals eſt Hereiitas Vivemis, 
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Bodem Die. The Lady Cardroſs, againſt James Graham if Butklivie 


* 


＋ "HE Heretor of the Lands of Bachlivzie obtained a Valuation of His Tein 
* ia the Year 1633, and a Decreet of Sale in Fru 1634, again} the 
= Proprietars of the Lordſhip of Cararoſs, Titulars of theſe Teig Heer 
a "and ordaining them to denude themſelves thereof in his Favours ät his 


day thereafter, to the Crop-of which Year he was to enter, and pay the fi 


to them, upon their Performance. But in Caſe of their failing to deliver t 
him a valid Right to his Teinds, it was declared lawfuf for Him, to configh 


1 the Mony at the Term aforeſaid, and ſo to intromet with His own Teinds ah 
6 _ diſpoſe thereof at his Pleaſure ; Or, if he, the Heretor, chuſed rather to detain 
from them an heretable Right to his I nt without Prejudice tothe Here 

to require the Titulars to denude in his Favours at the faid Term of Whijy 

5 gay, or any Time thereafter. ” The Lad) Cardroſs, as Factrix for the Ci. 
= tors of Cardroſs, purſued James Graham of Burhlivie, for certain bygone Teil- 
1 duties, who defended himſelf with the Decreet of Sale aforeſaide. 
5 Allellged for the Pur ſuer. The ſaid Decreet is preſeribed, non went farthe 


Anſwered fon #be Defender. The Heretor having his Option either to wi! 


* 


ſign the Price, or to retain it for his further Security upon paying Amai 
rent, is in the ſame Caſe as if he had conſigned; and his Right by the Des 
creet to require the Titular to denude at any Term, being res mere Fiul 
tie, can never ipreſcribe. Eſpecially conſidering, that he pöſſeſſed both Stoch 
and Teind of his own Lands; and the Decreet of Sale did furniſh a perpetu 
Exception to him againſt the Titular, according to the Rule, 
 poralia ud agendum, ſunt perpetua ad excipiendum. Beſides, it ſtated the be 
fender in the {ſaine Caſe, - as if he had got a Diſpoſition from the Tilar; 
which could not have preſcribed : And there is no Difference as to the Point 
of Preſcription. betwixt a judical, and voluntary Sale of Teinds to the Heretd| 
of the Lands, fince by either the Teinds are conſolidated with the Stock 1 
His Perſon ; and in omnibus Cauſis, pro Facto actipitur, id quo per alum Mor 
fit quo minus fat, L. 29. F. de Regulis Juris. Again, a long Tack, which! 
our Law is eſteemed as an heretable Right, was found not to preſcribe in tot 
quoad the Obligation, but only as to bygone Duties preceeding 40 Years, 1 
January 1669, Earl of 4tbol:contra Robertſon of Strowan. © 
KReplyed for the Purſuer. True, a poſitive Right doth not preſcribe 12-9 
non utendo, ſo as to annul the Right; but only hath no Effect retro beyonl 
40 Years ': But any Ground of Action competent to tlie Defender againſt tl 
Titular to denude of his Teinds (which is the preſent Caſe) is clearly iat 
td che negative Freſcription; And tlie Preſtations binc inde,” berwixtthe Tic 


_ andHetetor, of denuding and paying the Price, are meer Grounds of Action 
= 8 1669, Earl of Kincardin contra Laird of Rothſay, a Decreet 
Sale not adjudgirig de praſenti the Teinds to the Heretor, but decerning ti 

Tftular te fell chem to tim, upon Payment of the Price; was found to tra 
. fer nd Right te the Teinds till the Price was paid. 2. The Decrett of 8 
1 ordaiming the Titalar to denude, and the Heretor to pay the Price, is exad 
mes Minute of Sale, which certainly preferibes non utendo : And the rom 


* 
1 


ur not Having required the Titular to denude, His Poſſeſſion of the Teind®.: 
mull be gleribed, not to the Decreet of Sale, but to the Decreet of Valu 
z Au Obligation 40 trauſmit is only equivalent to an actual Intromiſſion, 

ohere the Right is tranſmuctable by ſimple Conſent; Whereas here the H 


| . W ere- 
tor could never have Right without the Titular's actual denuding himſelf. 


gendes, in this Caſe the Obligation to denudle is preſcribed, and fo can have 


* 
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price, by alledging that the Decreet of Sale is pteſeribed: The Titular can't 
be dent d the ſame. Liberty; to object the negative Preſcription» to him, when 
required -to .denude, An Obligement or Ground of Action preſcribes by the 
negative Preſcription, to all Intents and Purpoſes of Exception, as Well as 
Alion. E. G. One purſued by me upon his Bond, could not defend himſelf 
with the Exception of Compenſation, upon my Bond that. is preſcribed: For 
rurſued 525 is privileged from Preſeription. Nor was the Heretor's conſign - 
10g and offering the Price, any more Res mere Facultatie, than purſuing any 
Obligement is, which yet is excluded by 40 Years, Negled g 5 


" Dupled for the Defender. It being incumbent upon the Titulat, to denude 


no Exception that is not incorporated as a Reverſion in Gremio of the Right 


conform to. the Decreet, againſt a certain Day, before any Performance upoi 
the Heretor's Part, Dies interpellavit pro Homine; And it was needleſs for him 


Ito uſe Diligence, when the Price remained in his own Hands, and he was in 
Pallzſſon of the, Teinds. The Decreet, can't be compared to a Minute, or Oblige= 
ment to perform: For it was not only a Title of Action to the Heretor, to 


Puſuer had acquired a contrary. Right by the politive Preſcription. The De- 
don betwixt, the Earl of Kincardin and Rot hſay, tho ſingular enough, doth 
N meet the Caſe. For it appears not, That there any certain Day was a 


{exit 


155 Heide Regulis. Juris, and, in the C 

lun. A of } Wn tr . 25 Nn N 1+ Cot 1255. in lie „ Hage 
"The Lords found, That the Preſcription non #rendo doth take no Place ic 
lis Caſe: And therefore ſuſtained the Decreet of Saleee. 
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FE tn and orber Tenants in Birkhill. 
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1 Tenants in Birkbill _ 
| upon a Bond of Preſentatio 


* 1 


charged at the Inſtance of Baill 4 
"TT: granted by them when taken with Capti- 
as ſuſpended upon this Ground, That the Bond was null, becauſe the 


d Defignation of the Writer thereof till after the Cladie bi Regi- 
was not inſert with his own Hand, but by him who writ-the reſt of 


Ii ban of a Bond comprehends the Body, with. the Writer's Deſignation; 
ud the ſecond, the Date, Place, Witneſſes Names and Deſignations; and 
Aue Writer: cannot be deſigned by another, but only by himſell. 


Nine and Defignation wich his own, Hand, but to inſert by any Perſon, 
hs both. the Letter and Reaſon of the Adds 123. Parl. 18. J. 6, Att. 5. 
3. Cb. 3, That all concerned may know the Writer in Caſe of Improba- 
an; and Nullity: of \ can only. be introduced way 
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wrſue for 4 Conveyance, or Diſpoſition of the Teinds, but alſo a Right to 
lim to enter and poſſeſs, which he could never loſe non utendo, unleſs tlie 


rom the Litular, whoſe. failing to diſpone could only. prejudice himſelf, L. 


onſtru&ion. of Law; pro. Tacho ba: 


11 25 En 1 8 ; Fats 71 10 8 lte 3117 GN tl. C09 415; 18 
que 9, 1710. John White late Baillie of Kirkaldie, again# James Hendet: 


the bond, and filled up the Blanks, Date, Place, and Witneſſes; Seing the 


luation- 


10 Effect. 4. As the Heretor could exclude the Titular from ſecking the 


e n N. | p< 1 
en and the enen aa oled the Che: 


the dale, without any Neceſſity upon the Heretor to require Performance 


8 3 


Baillie\White? 


0 


 Aafwered. farntbe Charger: . No Law ever required inſerting the Writer's 


40 Ar Journal df 
La, & AR of Sederunt. Na \ albeirb by the AK 17 ? Who's n 
quired, That the Writer's Name and * nation be 2 1 a. a 
in the latter Part thereof, before inſek irg the Witneſſes: [Yet ſo tender 
were the Lords to annul Writs upon ſtrict Niceties, that 3 1691} 
the Writer's Defignation was always allowed to be ſuppli ed by a Conde! 
ſcendanas z Arid the not inferting his Name before the Witneſſes, i 'eve 
held'to-be; 2 Nullity; if inſert at all. Writer and Witneſſes are Ras the As 
1681, coupled together, and their Names and Deſignations may be infert ij 
the ſame Manier : But fo it is, that it ſufficeth to hien the Names and Dr. 
ſignations of Witneſſes by any Perſons e as well as. by the Write o 
the Body: of the Paper, or by the Witneſſes theinſelves! 

The Lords tepelled 1 ui and ſuſtained the Bond. 10 Ref pet 1 
was thought a dangerous rative, to annul Writs, upon ene The 
the Writer's. Nate was not 15 ert with his own Hand: There being nothing 
more ordinary, tliàn to ſend Bonds from Edinburgh to the remoteſt- Places ij 
Scorland, to be: ſubſcribed aud filled up in the eſſential Parts; ,and Wag 
ſigned in the Countfy, are often remitted with a Note of the Dare, Nang 
and Delignations of ric e ore to be inſert 2 the N of the Bodys 
e e ob 7 EEE 
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June his 248647 "The „855 beute and 1 her Hucband, L a, Pa 1 
e N of L Deuchar. hag A 
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IN a Purſuit at the dun of the Lady Coalgforth a 4 hes + Haben, a of 
I Parrick Murray of Deuchar, as repreſenting his Father''{ who . the 
: Lady's former Husband) for Payment of her Jointure, the Defender hay 
craved Compenſation for the Value of ſome Silver-plate intrometted with 
the Lady after his Father's" Death: The Purſuets were allowed to inp 
the Relevancy of the Compenſation; by alledging, That it was not! quid 
after they had required and got the Defender's Oath of Calumny upon 1 
Verity of the All eance, Albeit the Defender contended; That the E 
levancy was not to he contfoverted by the Purſuers, after they had lambs 
gated the ſame, by obliging him to depone de Calumnia: Since Outh ie 
not to be given in vain, and even an Oath of Calumny is a Probation # jus 
Genere; and fruſtra probatur, quod probatum non relevar. For a Pay may 
crave the other's Oath of Calumny, which is ng to obviate the Plea 


ee en i 5 Big 14285 bo MK, Kt: 


2 
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| 1 - & 1710. Captain B Brodie a ain can > Mel 710 mover 
TY late ale of Edinburgh.” 4 * . 1 ; 


IN a genesen of the Giles Ws Earl « of b Sutherland: who hadarr 
ed in the Hands of the Earl of Murray, as Debtor to him: : Captain Brodi 


mg Preference t to Miſtreſs Bowden, becauſe 'his Arreftment was aufen | 
Whey 8-4 2 F-1 
 dlledged for Miſheſe Bowden. She muſt be pref reed: Veen ber Rrreſſ 


ment, tho poſterior in Date to "the Captain's, was laid on by Virtue af . ct 
ters of Horning upon the common Debtor's regiſtred Zopd ; 5 hi 
_ Arreſtment was uſed upon a fimple' Dependative.” * Abe Lune. upon De 
breets, that afford pararam. Executionem, are ever” eferred: to anno, 1 
 Teſtments- upon depending Adions: As Arreſtment upon Bands, whereo © 
Terms of Pay ment are paſt, 1s preferable to Arreſtment uſed upon n Bond: 
eurrente Termino, July 17, 1678, Lord Pitmed#+4/ contra Paterſons, for 27 
| #670, Charters contra Neilſon. For albeit Atreiment upon a Degen dence, 10 
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ox Debt before the Term of Payment, might be effectual againſt the Debtor, 
o hinder him to diſpone the Subject arreſted, _ it can never compete with 
arreſtment upon Decreets, whereby the Debtor's Goods might be poinded 
nd taken away, before the Event of the Conſtitution of the other Debt. 
Anſwered for Captain Brodie. He ought to be preferred: Becauſe, his firſt 
arreftment, tho upon a Dependance, was a legal and ready Execution for 
is Debt, that was conſtituted by a Decreet before the preſent Coinpetition. 
do that he is not in the Caſe of the Pratticks betwixt the Lord Pit medden 
nd Paterſons, and betwixt Charters and Neilſon, where ptior Arreſters were 
xſtponed, - becauſe at the Time of the firſt Competition, their Terms of Pay- 
ent were not come; and Creditors having paratam Executionem for their 
ment, could not be obliged to ſtop their Diligence, till others come up 
qual with them by getting their Debts conſtittted; which perhaps may 
ever be done, thro the common Debtor's having Grounds to exclude it. 
or Captain Brodie has now as ready Execution competent to him for his 
Debt, as Miſtreſs Borscden has for hers : And ceteris Parthus, he is preferable 
cording to the Rule prior Tempore, potior Jure. So''$'Fuly 1704, Drum- 
ond of Meg ginſb contra Lord Preftounball and other Creditors of Balcaskie, 
Arreſtment at Megginſb's Inſtance upon a depending Proceſs for Relief, was 
Woſtained preferable to poſterior Arreſtments upon regiſtred Bonds: Becauſe 
tefore the Competition ended, Megginſ had got a Decreet upon his Depen- 
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The Lords preferred Captain Brodie's prior Arreſtment upon the Deperi- 
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Wine 15, 1710, Catharin Leſlie Daagbter to the deceaſt James Leſlie younger 
of Tarrie, againſt the Creditors of Lauchlan Leſlie. | 88 hs | . 


LA Robert Leſlie of Tarrie, in his Son Fames's Contract of Marriage with 

9 Miſtreſs Jean Ramſay Daughter to the Laird of Balmain, obliged bim- 
ej to pay 8 500 Merkt to James and his Spouſe in Conjun@-fie and Liferent, 
Wd co the Heirs and Bairns to be procreated of the Marriage in Fie which | 
Bling, to the ſaid James, his Heirs and Afignies whatſoever ;, And in Securi- 
[thereof did infeft them in his Lands, James Leſlie having after his Wife's 
eaſe, diſponed the Sum aforeſaid. to Lauchlan Leſlie (who married his 
Mer) defigned in the Diſpoſition, his Brother in Law; And the faid Right 
kits adjudged by Lauchlan's Creditors ; Catbarin Leſlie only Child of the 
nage, raiſed Reduction thereof upon the AR of Parliament 1621, as being 
pcumed a gratuitous Deed in Favours of a conjunct Perſon, to the Prejudice 
br a Creditor to the Granter, by the Proviſion in her Mother's Contract of 
Ade for Lauchlan Leſlie: Creditors. 1. As James Leſlie, being un- 
Wbtedly Fiar, could have uplifted the Mony and diſcharged his Father, vpn 
Rinloying (the Contra containing no Clauſe to re imploy) ſo he could 

ech diſpone the ſame. For Cat harin is to be conſidered only as a Subſtitute to 
r Father, and not as his Creditor or Heir of Proviſion; The Grand-father, ' 

Wd not the Father, being obliged to pay the Mony. Yea, ſuppole her faint 
Wtereſt by the Subſtitution, might have hindred the Father to provide the ſame 
0 Uhildren of a poſterior Marriage z it could never hinder or tie up his Hands 

iro Uſpofing ont to Others. The Act of Parliament was not intended to 
7 Commerce between Relations: but only to obviate fraudulent Deeds 

thaw Favours, to the Hurt of extraneous Creditors, or ſuch Deeds in F 4. 5 
Puts of Childrenof one M ge, | n the Prejudice of thoſe of another ba 
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Fon: The moſt ſolemn: Marriage-Settlements anight.eaſily-be overturned, ug 


Marriage, which is as cffeQual, as if he had been obliged to-re-fmploy th 


bother Creditors may do by Diligence. 50 that Heirs of Proviſion are Craig 


on granted to Lauchlan Leſlie the Granter's Brother in Law, doth not pie 
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be preſumed in this Caſe, here Cath. who quarrel 
the Dif polition, is A nearer Relation to the Granter, than the Receiver is. % 


Mony received, cannot be quarrelled by Cathæin as gratuftous, unleſs 0, 
prove, That it was granted without ang 9 A Cauſe: Seing it is not to hy 
| ſuppoſed, that a Father would :convey his Eſtate, by his Daughter an Infit 
who never offended him, to a Brother in Law for. pure Love and Favour. 1 
Ai Pauliana, being founded on Fraud, is perſonal, and cannot afford Ex 
ception or Reduction againſt Leen. leſſies Creditors, that were nowyy 
Partakers thereof: And by the Act of Parliament 1621, real Purchaſers ben 
Fide, or in Satisfaction of their law ful Debts, are not to be prejudiced, : | 
© Anſwered for the Purſuer, f. If Heirs or Bairns of a Marriage, could nog 
"Creditors, quarrel their Father's gratuitous. Deeds in Prejudice'-of: their Proyj 


* 


Contracts of Marriage were of no Uſe. Tho James Leſte as Fier had a Pong 
doo uplift, and diſpone for onerous Cauſes ; he: was Fiar % Molo, and coul 


not diſpone gratüitouſſy, in Prejudice. of the Spbſtitution in the Contrag y 


: 


Mony when uplifted ; Eſpecially in this Caſe, here the Mony is ſtill enn 
Unuplifted. Law makes no Diſtinction betwixt Deeds granted to conjtinct q 
Dns in Prejudice of Strangers, and ſuch as are made in Prejudice of Chili 
As is clear from the Caſe of Donald Fuller, and the Prattick betwixt Diy. 
mond and Drummond, January 31, 1679. Lea, the Reaſon of the Law owt 
to operate more in Favours of Heirs of Proviſion in Contracts of Marriagz ag 
being moſtly incapable ſbi vigilare, to prevent fraudulent Conveyances, hich 


1 FS to gratuitous Deeds; tho ſome Times reckoned Heir x t 
onerous Tranſa&ions, Whence it neceſlarly follows, 2. That the Diſoi: 


, R - da. + * * 


| tes onerous Cauſe It being only- in Favours of meer Strangers, that ine Na 
rative of a Writ proves, till it be diſproved. No Man that conſiders the ef 
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gk | judgers cannot be underſtood. n 
competent Prices, in the Terms of t 
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of. Proyition, and Ras there to quarrel any gratuitous Deeds de 


cher Factor der e ou; whe? Hae that Dif 
aakition 

2 cared his Brother in Law doth f not poſition gra med by 

if -eof ks N | 
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+ 1712, inter . | 5 | e bag 2 er Erother. 
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Nithe Action of Compt 150 Reckoning at the Teflabes of Toh Murray 
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er, 5 ring, Power and Commiſſion ro uplift and 
„ Lawds' 0 of Conheath pertaining #0. their 740 MN pry 
ne: 46 agree «all Pleas, Differences and C ontrover| 's 
pe rheroanent ; without Prijadice to James, of an 


manage the Rents o 


1 by him, of he Lands and Heretages afore upon hu 
3 e 
u ights the Factor ir 
2 acquired: of the ſaid 
Acquiſitions made or 75 be made, muſt ſtand go 
in r che Sums Principal, Annualrents and e 
hended by him, in purchaſing and profecuting theſe Rights duri 
ad that upon John Murray's making Payment thereof, deducin; 
gomiſlions, the laid Rights ſhall he redeemable; and James b 
lde id Ravours of the Oonſtituent, Who muſt 5 
As, Without Prejudice to Rig 
en u Was alledged for James ' Murray, "Chit: 
by with what Conditions he 


8 mutt operate ſomething; 1x. That his n ſhould not. oblig 


1 10 e o minunicate to John the Eaſes of his Acquiſitions: aforeſaid, otheps 


bit hoat#' have no Effect, and: 
ery * Tale, | James ſhowla be equally liable, as if 
EE Nature! of 4 Factory; there 


de of his Truſt, ; is Obliged to 
Rt 51 relative to the Subject of the Factory, 


Eunra Reith, December 1 1667, _ Max x el : f 
Mes : are not Fi a OE EN | 25 eee, _ Maxwel, , AE ra 


| Sir _ Hamilton qi; William 3 Duadas of . th 
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h He fe Laindand Lady torch hz * aſſig ad o Sie Gee e 1 
3 7 5 9 eee 
upon te of Grange in February 2678, in ſo far as 
© extended to 19000 Merks owing by them LT. George; And 
blig himſelf and tis Hes: todeliver tho . 8 
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dlition, * prog than * the N arrative of the Writ it TY _ 


Janes his younger Brother, who! had accepted 4 Factory = 


And ſuch.a Clauſe is not inconſiſtent with 


being Mandates in Gratiam et Map 
3 For it Was anſwered; by the Purſuer, That a Fadt cM 


make the beſt rs! of” his Conftituent's - 
ben 16, 1668, Fra, 


amilton of Grange, particularly an 


that the ſame bearing the Relation berwixt-the Dion Ce . 


. 
Vid. infra 7 : 


to ſubmit, tranſact, 
ariſen, or that might. 
2 tion made or to be 
Pains 
1 1 found, - 
co | 
3 Viz. That hi Acceptance ſhonld not be 5 
only for à Security to 
and Intereſts thereof 
ng the Facto- 
ag James's, 
1 YE net 46 
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40 the Factors 3 before the Fady 8 7 
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gether with a Copy of Her Majeſties Gracious Proclamation foreſid, tha 


412 A Journal of the Seſſion ; containing 


twixt and a certain Day, under a Penalty ” and attour Performance; ang 
being charged by Sir George upon the faid Obligement to deliver the Adi. 
dication; he ſuſpended upon this Reaſon, That they had made- all Poſſihje 
Search for the Adjudication, and could not find it, and the Charger could 35k 
no more than Damnum et intereſſe Loco Facti impreſtabils. 
The Lords found the Suſpenders liable only for Damage and Intereſt, ;, 
ſo far as the Charger's Right to the Sums in the Adjudication, mi hp 
have been effectual againſt the Eſtate of Grange, had the Adjudication he 
delivered in due Time. U; be 78 0 


— / 


 Fodem Die: ACT of SEDERUNT againſt Profanenehs, 


| HE Lords of Council and Seſſion taking to their ſerious Conſideratio 
1 Her Majeſties pious Proclamation, of the Date. the Eighteenth g 
Augauſt, in the Seventh Year of Her Reign, for puniſhing Vice, Profaneneſ au 
Immorality, Wherein Her Majeſty requires the Lords of Seffion; and all oth 
Judges to put the Laws and Acts of Parliament againſt Curling, Swear 
Reproaching, and Mocking Religion and Piety; to Due and Punctual Ex, 
tion, upon the Complaint of any Perſon whatſomever ; and being Inforny 
that Abuſes of that Kind are ſometimes Committed in the Outer-hoy 
when the Clerks are Calling Proceſſes, in the Abſence of the Ordinary x 
the Reading of the Minute book, and ſundry other Times, to the great du. 
dal of Religion; And the Lords being Reſolved to Teſtifie their Diſplelrg 
at ſuch Practices, They Declare they'll give all Due Encouragement t any 
who ſhall Inform againſt the Tranſgreſſors of theſe Acts, and will Procee 
to Cenſure, and Puniſh them according to Law, And Recommend to thi 
Clerks to take Special Care, that no ſuch Abuſes be Committed in thei 
Reſpective Offices, or at the Times and Places foreſaid, and to Diſcover and 
Cauſe Delate the Offenders, and ſuch Abuſes, when Committed; and for t 
better Diſcovery of ſuch Guilty Perſons : The Lords Declare they will recein 
Informations in their Boxes, either by Subſcribed, or Unſubſcribed Notes 
Condeſcending upon the Perſons Offending, the Time and Place the Of 
was Committed, and on the Perſons Witneſſes thereto ; and for the making 
this AQ the more Effectual, The ſaid Lords Ordain theſe Preſents to be liiuted 
and affixed upon the Walls of the Outer-houſe, and other Places needſul, te 


none may pretend Ignorance, and all ſuch Scandalous Perſons may be broug 
to Condigu Puniſhment, according to LW... 


june 21, 1710. Ms. Patrick Strachan Writer in Edinburgh, againf the M 
Aiſtrates and Town-counctt of Aberdeen. | 


N the Competition betwixt Mr. Patrick Strachan and the Town of Abel 
| deen, for the Mails and Duties of the Lands and Fiſhing of Ruther ſtan 
Mr. Patrick founded on an Infeftment granted to his Father = Andrew Shed | 
of Rut herſtane in Anno 1674; and the Town claimed Preference upon © 
expired Adjudication” je „ 3 

Alleaged for Mr. Strachan. The Town's Adjudication could not expire 
| Prejudice of his Right, being null and informally led; in ſo far as TY 
ceeds upon a Decreet Cognitions Cauſa, againſt Chriſtian and Margaret Sees 
as lawfully charged to enter Heirs Portioners to their Father and Gra" 
father, in the Lands of Rut her ſtane; Albeir they were never charge 
enter Heirs. For the Execution cites them, and their Tutors and Curate 


\ 


Cz — -v 


os 4 ue 4 a4 „ — 


3 as 


digary SUMMONS 3 That, as it could not, found, a Decreet of Conſtitution; 


vitionis Cauſa, bearing a Renunciation to have been produced ; a Renun- 
tion being mainly calculated to free the Renuncer and his ſeparate Eſtate 
hl.... „ 
Anſwered for the Tomn. 1. The Execution contains materially a Charge 
enter Heir: In fo far as it bears, That the Meſſenger 1755 at the Command 
© the within written Letters of general C harge to enter Heir, at the Inſtance 
* the wit hin- deſigned, and in Name and Authority within. expreſt, ſummoned, 
nel and charged them to Compear before the Lords; and delivered an authen- 

ik Copy of the ſaid within Letters of general Charge to the Parties perſonally 
qprehenaed, &c. And that this he did after the Form and Tenor of the 


ſuperfluous Words, ſummoned them to. compear before the Lords, &c. Quæ 
ro non Faber habentur, the Parties could not be ignorant, that the, true 
atent o 


he Perſon cited, in Caſe he compear, and ſuffer Decreet to go out again 


pearing in 
and giving 


im, without proponing the Nullity : So an apparent Heir corn 


Proceſs raiſed againſt him, as lawfully charged to enter Heir, 
urge, doth effectually exclude his Creditors from afterwards objecting the 


bk Decreet. Cognitionis Cauſa, notwithſtanding any Informality in the general 


\ 


und, July 14, 1631, Blair contra Brows. 


ace, and homologating the ſame; to the ſuſtaining an apparent Heirs 


Fg 


ter Heir is not the Warrant, but the Ground and Foundation of a Decreet 


| Wonitions Cauſes. Beſides, the Execution queſtioned, tho” relative to Letters 
of pen Fs ee gm? 


T7 el t the 8 f an Heir, and 
Ms Renunciation, doth not hold in the preſent. Caſe : Becauſe a Charge to 


* 


Pires of Aberdeen. 2. The Parallel betwixt the Service of an 


o perform what is already implemented; Whereas if no Service be expede, 


1g and Place within. contained, which is only the Stile of a Citation gr 


ad no Renunciation been produced, could not be the Ground of a Decreet. 


"thin Letters, and according thereto in all Points, So that laying aſide the 


the Execution was to put them to enter Heir, or renounce, 2; 
zuch an Objection is not now competent, not having been proponed by the 
Sarties compearing in the Decreet Cognitionis Cauſa, but paſt from by their 
Producing a Renunciation. For as the Nullity of an Execution upon a 
© mmons to compear, could not be objeQed at the Inſtance of a Creditor of 


u Renunciation, without objecting any Nullity in the Execution upon the 


Cage; as the Production of his Service as Heir, would be to procure a 
Decrect of Conſtitution againſt him; which could never be quarrelled even 
for the Want of a previous Charge to enter Heir, far leſs upon the Account 
bf any Informality in ſuch a Charge, January 27, 1624, Inglis contra Drums 


| Rhed for Mr. Strachan. He doth not object that the Execution of the 
keneral Charge was informal, but that there was no ſuch Charge, and the 
Fiecution produced not bearing a Charge to have been given, the Decreet 
Conitionis Cauſa wanted a Warrant. No Conſequence is to be drawn from 
tte ſupplying Deſects of Executions and Citations by the Partie's Compear- 


Cinpearance and Renouncing, to inſtruc that a Charge was given to him 
in the Terms of the Act of Parliament. For Citation to compear to anſwer 
[to x Libel, is only deſigned to certiorate the Party that he may compear 
Prepared to defend in the Proceſs, which End is ſufficiently anſwered by 
bs ſiting himſelf without any Citation and proponing peremptory Defences; 
And ſuch Executions are reckoned among the Warrants of a. Decreet pro- 
ceclng thereon : Whereas, the Execution of Letters of general Charge to en- 


\ peneral Charge to enter, cites the apparent Heir to appear before the 
Lords. and yet the Decreet Cognitionis Cauſa was pronounced by the Ma- 
enter, when the Heir is, ſerved, would be equally ſuperfluous, as a Charge 
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their” Intereſt, 40 compeer_ before the Lords of Council and. Seſſion, at the 


ne. 3. An apparent Heir's Renunciation produced, is as ſufficient to found 
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e . That ig renounced. all Exce 


age defer paſſive Tele ted t th the; A IphNeti Heir, Ther is no Vester leg 

Expedient to x Creditor for” keting Aces to the Hzyedit as jacens, than by 

Charging 3 ito enter Heir.” Nor is a Renugiciation Without a 2 

ſulficient bs a Peetdet Cegnitionis Cauſe "Becauſe, it muſt be en 
elled uþ0i 


gent the Execution of a Charge co enter Heir, and not wa 
ntnciation, © which" is produced only in Termino,' for protecting thy 
3 charged, J, and his Eſtate from a Decreet of Conſtitution; 80 tf; 
Dette et Co og nil ion Cuuſa, without a previous Charge to enter Heir, is a De. 
cxeet net a Libel; aud conſequently nüll. The Decifiotis cite for the! 
Defenders have no Contingefey With the preſent Caſe: 8 Fer In both the "oy 
parent Heir Was charged to. n 


The Lords fuffained the dh Uieyobjefted againſt the Brerhiion of the wow oy b 
1 


ral Charge to enter Heir, as à eien Ground to reſtrict the Town' s 
1 5 a 9 for thei ee Sum and e N 


15 SEL) 


4, 


As 


tint f Auchrnchan aut the Date of 


on? 


Cork 


oe 2 3, 1 115 be | is 


ON. Grant raiſed Reduction of a Bond granted KL by Rbbert Grant in — 
1 17 in, Pat 1686, to the gt 


Gordon, for. 2000 Meth 
Nd of Corrobo robo uy 


e . files His ves, on this EG 00 


eptions. a0 the 5 1 
ba 8d 2 1 the Back- bond, and acquiele'd 1 in the al ledged 1 Miso 


2 FD 


ed f or the" Pinay. 1 He myſt IEA have: 4 Dilig 85 ei wren 
ing 1 8 MN. fince he condeſcends: upon the Haver, "who * 
b it till he he compelled. 2. Tho the Furſuer by gr 
n might b. underſtood to have renounced, : 
Jections 78 the Bond corroborated 1 don any intrinfi th N oflities, 2 
Want of Witneſſes, or the Writers Defignation, of the Uke: Yet it. 
competent to the Granter of Corroboration, to except, "That the E ob = 
the original Bond is not due; 'Eſpecially: where the Exception is founded 45 
on the 8 own Fact and Deed, as that the ori 15 Bond Was hi 
| Urged d him; and upon the Matter the Beef founded on by't oY 
_ Purſuer imports a Diſcharge, * _ © W 


Ihe Lords found the Reaſon of Redyttio K evan; a af tied to thi 
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Fi em 1 Die. Janes Dae. and (Steen of Hallards, au. 1 5 0 wie Jobs 
ſtous - Sinh e is B14 £15 


Lg 
915 1 2 B ; 


N ag 1 at 1 che oſtance of Janet 8 POOP Daniel 1. 
1 7 aun: An Arreſtment being laid on by Virtue of vg Sheriffs: nil Joh in 
1 perſon's "Hand within his Juriſdiction, Ds Perſon, having changed 


ent to jarlge in an Action of Furthcoming upon the Arreſtment. 
| wp Was alledged to be contrary to the Deciſion; Smith contra Miller, 
8, 1634 In Reſpect the Lords were, not unanimous in that Prat- 
ck; An N d Stair Halit. Lib. 3 Tit. x. 9. 24, clears. that one inferi- 


ice may ſuſtain en of bee ee A ee nel laid on 
by $2,98h of. e 1 he 


wo 


ah 


41290. 


371 10. The Magiſtrates. and. Procarator-f feat. 0 New Gallows 
2 John l of Batley. e f y 


* \ 


\.7 diſcuſſing 2 Suſpenſion of. a 8 of t HR Baillics of 5 Galloway 
* fining John Canon in 300 Merks for {wearing Ehirty Oaths, that . 
Ten Merks for each Oath, conform to the Ac 19. Par. 1. Seſſ. 1. Att 


poſing Ten Merks for ſwearing toties quoties, is to be underſtood of Ten 
ey not for every Oath, but for every Conviction; as the Words Fs 
Wes are taken in the Alt 38. Par, 1. Self. 1. Af 21. Par. 325% Sep. 3 


e AE of Parliament is to be underſtood of every Oath, and no 
wit ion only. But they m 


Reſpett it was alledged for thie Suſpender, That the Oaths were emitted by 


is Foro Sali, tho not in Foro Poli; And it may be ſaid of Oaths ven 
* d is bred Fay uror dle that e CR 15 e Ae N nihil. 


tn 4 9 +; L 
7 | 


. ; \ June. 28; 171% | The Kurt of March, , the 1 Bar of Leven! 


58.4 ſion under the 
date pep ctr, 
Bez; oe daving ſerved in that Station till after Whitſunday 
| 5 oy AS. deriving. Right from. lis Father, purſued the Earl of Leven 
hcdeeding Governour, for Payment. of the firſt: half Year's Vietual Rent, 
Et 1 5 Governour: of the Cafile for-the. Crop a l — 4 had been up- 
N | th > Defender. oF 5 Woll. 28 40 8101 e MARI 98 „„ 
ered for the De; fender... he Purſuer hach no Right to any Part of PB 
Rho the: ſame Was: payable only betwyint Tui! and Candle- 
| 10 , and his Father s Comimiſſion was revoked long before, and 


| 7. 10, taz b 


ES nts for the Crop 
. for. the F Par N ee 


** od pits That he, ſhould have 8 Pos 1704; nee the Ti lime 


2 0% ee 109bio2g ba sei 17 20 © he 


N 


D of the 2 of ee e uy ; 


tis Domicile.z; the Baillies of the Place of his preſent Reſidence, Were found 


— 
- 
— — — — 2 — 


* 7 1 2. Sefſ. 3. Ch. 2. upon this Ground, That the Act of Parliament 


. and therefore in Church Judicatures, à Perſon is never cenſored þ 
wilty off Relapſe,” till after Conviction. The Lords found, That zotes guoties 


t of ever 1 
ified and reſtricted the Fine to 100 H. 15 | 


tim in Paſſion when provoked by Abuſes he met with from the Magiſtrate 
and his Coy-duke, who tempted him to ſwear, that they might. catch him 
in 2 Fine : And preceeding Provocation extenuates the Punifhment of Crimes 


ted 1 in 


1 te - USES Earl x Mah: having, ah 3 the een a DWP + 
great Seal, to be Governour of the Caſtle of Eainburgh, 
=. Hecember 31, 10a, and ſealed the 14 FJannuery 


04 The 


bew ne . 4 fort the; Earl of Moe aneh erpreſiy to him the whole 
e Queen's: G A 0. he Deſrader i is' 01 to be 
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for his Service, as payable betwixt Tuil and Candlemas; and a Power reſeryeg 


Prices, as the moſt equal for both Parties. For a Factor being ſuppoſed ti 


Merchants happen to break medio Tempore, et quem ſequiitur Incommodum, O's 


416 AA Journal of the Seſſion ; containing 


he began to be Governour : And the re-calling the Earl of March's Commiſtgr 7 
cannot wrong him of the Pay and Perquiſites due for his Service. It is notour F 


that Military commiſſioned Officers, are paid to the Day of their Death, 6 
Deprivation. Yea, Crops of Victual are divided according to the Intereſt g 
Parties between the Heir and Executor? So Miniſters ſerving the Cure aſter l 
Whitſunday, or Liferenters ſurviving that Term, have unqueſtionable Right io 


nr T . REES», 
Duplyed for he Defender. The Rents being only aſſigned to the Governgy 


o 


to recal the Aſſignation at Pleaſure any Time before the Rent is due, i. e. before 
the Term of Payment; no Part of the Rent is due, unleſs the Governour feryg 
till the Term of Payment; as is clear from a Deciſion in the Parallel Caſe, June 
24, 1630. Scrimgeor contra Denmiln. © | „„ 


The Lords preferred the Earl of March to the half of the Crop i704. ; 


July 4, 1740. John White late Baillie of Kirkaldie, againſt James Hendet 
| and otber Tenants in BRH. © © nol 


1 


leverally, would liberate the reſt, and Henderſon behoved either to pay the 


July 5, 1710. The Creditors of Duinfermling againſt Mr. David Conyet 


ate. 
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Nay, it is viſibly to the Advantage of Creditors that the Fiars be the Rule 
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unten at the Prices he received for the Vid 
Mors 
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+ Allowance for their neceſſary Charges, and a Salary for their Pains ; 


ue bod; te do exact Diligence, atid compt for the Prices fold at, or inſtruct 


aut they fold bona Fide to Perſons reſponſible at the Time, upon uſual Se- 
atity, and at the Term of Payment did Diligence, and ęould not recover 
de Pelees: For Law preſumes, That a Truſtee, liable to Diligence, received 
hit he ought and ſhould have received. Therefore if he ſold to fore above, 


FI 


dem, ind at the Price he fold for, when, above them. Seing to allow a 


ly kor the Fiars, were to free him from. Diligence, which is the Conſe- 


ards compt for Prices Teceiyed, as well as the Factors of private Men. 


f privite Men is, That the latter do cothmonly follow their Maſter's particular 
udions; Whereas the former muſt act upon their Peril: And a Maſter 


- 


wet, either according to the Fiars, or the Prices he fold at; reſerving to 


koaſtom the Merchants. 
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it their Names and Deſignations adjected in a marginal Note; which, tho 


Rio Tori, et. Partis, one Part of the {ame Writ can't be more privileged 


Aitnefſes, the Margin is null for that Defe&, 


Fier and Witneſſes to the Acts of Notarigs, and Meſſengers : The former 


va 


ws Witneſſes to the Parties Subſcription only, and not obliged to know the 
Fe . Tenure 
2 Of. : BR” | N 8 


* 


1 to forte below; the Fiars, he muſt compt for the Fiars when he ſold below 
rhe. ſold perhaps for a third above the Fiars, to be liable in all Events | 
ence of his Truft and Office. And why ſhould not a Factor named by the 
Rehed for Mr. Cowper. The Diſparity betwixt.the Lords Factors, and thoſe 


ay from his. own private Knowledge: of Circumſtances, diſpenſe with the 
ing of Diligence, or the like 3. But nothing. can be : allowed in a Factor's 
Loneration before the Lords, without the niceſt Probation of Circumſtances. 
[The Lords found, That the Creditors Charge muſt be copſtituted againſt Mr. 


lin to be heard upon what: Diligence he was liable for, and what Eaſe he may 
in upon the Account. of his not recovering Payment of the whole agreed 


„ ee oo nes $a fy 3 % LT. LL WES} %% ) ̃ ̃ , A OT Bis ES 
IN the Reduction er Capite. Inhibitionis, at the Inſtance of the Lord Gray; 
wainlt sir William Hope, the Defender objected, That the Purſuer's In- 
ion was null, in Reſpect the Witneſſes in the Execution are not deſigned 
g the Body of the Writ, conform to Ack. 5. Par. 3. Ch. 2. 1681. But 


ned by the Meſſenger, can't be reputed as in the Body of the Writ, unleſs 
Tale by the Subſcription of Witneſſes, or that the Writ bear, That the 
Mitefſes therein were alſo Witneſſes to the marginal Note: Seing eadem eſt 


other; But all of. it muſt. be verified by the fame Solemnities; . And 
Wabre, as the Body of the Writ would be null, if wanting the Subſcription 


Aged for rhe, Purſuer.... In the Stile of Law, the Body ofa Writ com- 
prehiends | all except the Subſcription and Solemnities. Was ever A Margin 
Wuſed at the Regiſters to be taken into the Body, of the Book? Are not the 
Deration of Witneſſes even in probative Writs frequently added upon the 
Magn, and reckoned a fulfilling of the Ad 175, Par. 1 3.5. 6. Nec temere 

ſur nutande. que ſemper babuere certam Interpretationem, L.. 23. if. de 
Aus, 2. There is a Difference between Witneſſes to the Subſcription of 
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Tenure of the Writ, or that the Facts therein mentioned are performed a0. 


have all the Solemnities of probative Writs, as the Writer's Deſignation, ing 
That Witneſſes to the former, know the Party, and ſee him ſubſcribe, or gi 


cution as reduced into Writ, and figned by the Meſſenger, without whoſe $M 


Act 1686, in Reſpect ſubſcribing Witneſſes were afterwards to be adhilitd: 
So the Subſcriptions of the Witneſſes muſt arteft and confirm the Vetiy of 


of the Witneſſes. 2. There is no Inſtance, or which is the ſame thing in Law] 


July 7, 1710. William Buntine ſecond'Son to the Laird of Airdoch, again 
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cordingly; Whereas the latter are Witneſſes to Facts required in Law to be 
done by the Meſſenger, which properly ſpeakingare the Execution The ag 
of Parliament 1681, requires indeed ſubſcribing Witneſſes. in Inſtruments of 


Notaries, and Executions of Meſſengers, and that theſe. Witneſſes be defignes 


in the Body of the Writ 3. But requires not ſuch Inſtruments or Execution, t 


_ PM HF_y co» £=Þ x ==,.. 


the © Witneſſes to the Subſcription of the Meſſenger, or Notary. © For wer 
it neceflary for Witneſſes to atteſt the Verity of the Meſſenger's Subſcriptigy 
Executions would be docketed as probative Writs, viz. That the Meſſenger 
for the more Verification, had ſubſcribed the ſaid Execution before ſuch Wi. 


9 


neſſes: Whereas the Docket of a Meſſenger's Execution runs thus, And n 
the more Verifieation of this ny Execation, 1 and the ſaid Witneſſes lay 
ſubſcribed theſe Preſents. Which Difference betwixt | probative Writs, nj 


Executions, is owned by the Statute 1681, in ſo far as it expreſly appoint 


Warrant to a Notar, or ſee him touch the Pen, or hear him acknowledge lh 
Subſcription; and doth not require any fuch Thing from Witneſſes in Eu 
cutions. Lea, it bears, That no Execution ſhall be ſufficient to infer Inte. 
ruption af eee een eee 

cribing Witneſſes who were preſent at the doing thereof. 
© Anſwered for the Defender. The Act of Parliament makes no Difference 


this Point, betwixt Executions and other Writs: For the words, Unle(; th 
fame be done before Witneſſes preſent at the doing, comprehend the whole. 


ſeription it is not a complete Execution. And as Stamping was formerly » 
ceſſary for verifying the Meflenger's Subſcription, and diſpenſed with by th 


N E.; 30S +4445 


the Meſſenger's Subſcription . ds 

| Replyed for the Purſuer. Stamping Executions was abrogated, becauſe foud 
a vexatious and inſnaring Solemnity, of no Uſe: And the Act of Parliament 
doth not mention it to have been taken away in Conſideration of the ſubſcibing 


Margins, far leſs to ſuch 3 as are no Part of the Fact they are required 
to witneſs, : vi. their -own:De | gnation. i 3% 0 c 7 | 
The Lords repelled the Objection againſt th 


it is very rare to {ee Witneſſes in Executions deſigned alſo Witneſſes u the 


e Execution of the Purſuer's Inq 


: 
17 


Archibald Buchanan of Drummakill. 


FE 4 
of * x 


XW Ham Buchanan of Drummakill having by his Bond provided 59008 
; Merks to his only Daughter Jean, ſhe marrying by Advice and Con 
Tent of George Lindſay of Braxbolm, and Jobn Cuningham of Balindalocb, ot 
any of them that ſhould be alive at the Time, -and that the Bond ſhould be 
null in Caſe the married without ſuch Conſent : William Buntine Huſband 
to Jean Buchanan, as Aſſigny by his Contract of Marriage, ; purſued Archibald 
e repreſenting William his Father, for payment of the Proviſi 
Anſwered” for the Defender, Becauſe Marriage is favourable, ant 
our Law and - Cuſtom hath taken ſome Liberty in annulling all Re 
ſtrictions thereof, he doth not quarrel the Validity of the Bond, quoten 
i, can de thought 2 realonable Proviſion. but only quoad Exceſ#7, Þ 


, — — 1 . „ . _.- 


3 22 9 


— 


* 


fo far as" the Father, out of his anxious Defire of a good Marriage to lis 


Daughter, bath given her Tocher far above what his Circumſtances and the 


Condition of his Fortune could bear: Which, being a pure Donation, is not 
v be pat® but upon preciſe Performance of the Conditions thereto adjected. 
La. C. de Donat. que fub Modo. And fo it is, that the ſaid 7ean Buchanan 
married the Purſuer, without the previous Conſent of any of the Nominees, 
hereby the Irritancy in the Bond was incurred. I 
Rep hed for. the Purſuer. Such Clauſes irritant are unfavourable and held 

in Law pro non adjectis, eſpecially where the Child (as in this Caſe) doth 
match with her equal in Quality and Fortune: And Ballindalloch the only 
ſurviving Truſtee named by the Father hath judicially declared that he hath 
nothing £0 Object againſt the Match. 2. The Clauſe cannot militate againſt 


— 


H. ziltom and Baird f Saughtounhal her Husband, contra Hamiltons. 3. The 
Aledgeance that the Proviſion exceeds what the Granter's Eſtate could then 
ow, is frivolous: For it is expreſly contrary to the Narrative of the Bond, 
caring, That it had pleaſed GOD to bleſs him mith a Fortune, and that it mas 
oft and reaſonable that his Children be competently provided with ſuch moderate 
Provijons as his Eſtate is able to bear; and the Father knew beſt his own 


8 


De ember 3, 1680, Laird of Fetter nier contra Lord Semple, | Febraary 21, 1 6813 


tile of Courſe framed by Writers, do not prove the Deſign of the Granter: 
ind ſeing the moſt that can be inferred from the Narrative is a Prefumption, 


ut only that, ſince What is done cannot be retrieved, he would agree a 
wke the beſt of what cannot be helped. 


band, & not relevant to infer a Raſtriction of the Sum. 


£ 


the ſaid James for his Intereſt, againſt Alexander Ruſſel in Pluſcardin, 


” 


Alxander Ruſſel: The Lords ſuſtained a Diſcharge ſubſcribed by a Notary 


touched the Pen, but only that at her Command, who could not write her 
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ite Eletion of his Curators: Yet they refuſed, upon the Application of Myre 


2 4 
: * * . 
a 1 


* 


Arr: any Days before expiring of their Tutory; in Reſpeck the 
pared, by che Pupil's Father, in vhe Terms of the A 8, P | 
Move Curators ; unleſs theſe would fa kenounce to be Curators. 
Abet it was, alledged for them, That the 

1 Wl 5hs Tl of the Office 


2 


utors were 


ef Tutory ; bur probably,chey 


: 
4 


* 


ho Purſuer, unleſs it had been iatimated to his Wife before her Marriage, 


ebe Defender. Narratives in ſuch Kind of Writs, being only 


ut muſt yield to Truth. Nor could Ballindalloch's Approbation ex poſt 
Wi import, That he would concur to the Deed if it were yet to be * ; 


| The Lords repelled the Defence, and found that the Clauſe irritant in the 


Fodem Die. Iſobel Maver Spouſe to James Cowback Weaver in Elgin, ang 


ir Jebel Maver the Purſuer : Albeit the Notary's Aſſertion bore not that ſhe 


dene abſorbed ee Profents for her, 

. 4 1305 55 | : | ö 2 5 ; 4 | 5 125 ö " 2 55 > þ h 3 87 ; W 
1 1710. Mr. Robert Dumbar of Myreland, and other Tutors of Sis. 
| Robert Gordon. of Gordonſtoun Swppticants, sn. 


Pupilarity expires, to Fe che his being influenced to his Prejudice, in 
la and other Tutors of Sir Robert Gordon of Gordonſioan, to ſequeſtrate Si 
Parl. 1696, to 
were not bound to declare their 


Would 


Me 1 

i Nina 
} : 

aer 


Jo qualified by the Backbond: Monimusb's Right was in Truſt for hof i 


5 —ͤ— — — — — un r 2 " IT — , 
420 A Jonrnal of the Seſſion; containing 
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 avould decline to he Curators; and then the, Pupil would be in the ſame Ca, 
as if he had no Curators named: Therefore he ought to be ſequeſtrated ſon ii 
Days before he go out of his Pupillarity, to qualify him for making a goa 


the Event of the Nominees refuſing to accept. 


Choice of Curators in 


July 12, 1710. Sir Alexander Bannerman of Elfick, and other Creditor; , 
Sir William Forbes of Monimusk, againſt the Maſters of the Queen's Colly 
in Ola Aberdeen and the Presbytery of Gariochi «x 


i 


4. 


X AR. William Watſon Miniſter at Leſlie having named Mary Ramſay hi 
IVI Spouſe his Executrix and univerſal Legatrix, and bequeathed in jj 
Teſtament, the Sum of 5400 Merks Scots to be ſtocked in a reſponſible Debtor, 
Hand, that ſhe might enjoy the Annualrent thereof during her Lifetime; ay 
the principal Sum after her Deceaſe might be imployed for maintaining Fay 
Burſars in the Queen's College of Aberdeen, Viæ. Two of Philoſophy, to h 
preſented by the Maſters, and Two of Divinity to be preſented by the Px 
Hytery of Garioch: Mary Ramſay, in Satisfaction of the Mortification, afſignd 
and delivered up to Sir William Forbes of Monimuk; Bonds granted by Dai 
Forbes of Leſlie for 2189 Pound to her Husband, and ſo many other Debt 
exactly anſwered the Sum aforeſaid of 5400 Merks, all confirmed by herj 
his Teſtament ; and took a Backbond from Sir William, narrating theſe Bok) 
and that Aſſignation was granted for Payment of the mortified Sum; af 
obliging him to free and relieve her thereof, and to pay the ſame in ſo far ah 
ſhould receive and uplift of the Sums aſſigned. Sir William Forbes renew 
Leſlie's Bonds in his 'own Name. After whoſe Affairs went in Diſorder, $ 
Alexander Bannerman and others Creditors of Sir William arreſted in Lie 
Hand all Sums due by him to their Debtor, and obtained a Decreet of fab 
Toming before the Sheriff of Aberdeen againſt him, upon his deponing thit h 
| was Debtor to Monimwk- in 2189 Pound in the Way and Manner abort 
mentioned. The Maſters of the College, Miniſters of the Presbytery au 
Mary Ramſay arreſted alſo the Debt, in Leflie's Hand, who ſuſpended wt 
MNultiple-poinding. At the diſcuſſing whereof, it was alledged for th: 
That they are preferable, becauſe Leſlie having deponed Parte referent, tha 
he was no other ways Debtor to Monimu than by Reaſon of the Aſſgnatio 
e got to his Bonds that were due to Mr. Watſon, and the A ſſignatinn bei 
the Mortification; and his Creditors can have no better Right by their D 
JJC 
Anſwered for Sir Alexander Bannerman and other Creditors of Monimu 
The Patrons of the Mortification have no Intereſt in Leſlie's Bond: In ſo f 
as neither did Mr. William Watſon make any ſpecial Aſſignation of Lſiès Del 
to the mortified Uſe; nor did the Relict aſſign it to the Patrons of the Mori 
fication, but only to Mozimwk, whoſe Faith ſhe followed. Now the old Def 
due by Leſlie to Mr. Watſon, was by Innovation ſtated in the Perſon of Mo 
ek, which his Creditors have duly arreſted: And the Patrons of the Mort 
cation have neither Aſſignation to the new Bond from Movimus* il 
Treditor; not have they affected it any manner of Way. For the Backbod 
_ narrates only the onerous Cauſe why. the Grantet became Debtor for ti 


| Mortified Sur © And it doth not follow, That, becauſe Le/e was Debtor | 
che Relict, and ſhe affigned the Debt to Monimusk, who became Debtor tot! 
_ Patrons, ergo Leflie is Debtor to them; Seing my Pebtor's Debtor becomes n 
my Debtor, till once I get the Debt affigned to me; or affect it by Arreſtmen 
Yea, as Leſſie might have ſafely and ben Fide paid the Mony to Ion 
80 his granting a new Bond without any other Narrative than borrower, i 
e 0 8 n receive 
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ceived,” was all one as if, upon his paying down the Mony, Monimask had 
ut it again to him; and Leſlie's Oath can't prove that there was another 
-nerous Cauſe for. his granting ſuch a liquid Bone. | ; 


++ 


4 


Replyed for the Patrons of the Mortification. They don't plead their Intereſt 
in Leſlie's Debt from the Teſtament, but from the Relict's Deed, who aſſigned 
i for ſuch an End: And the Creditors of Monimusk cannot be heard to object 
gainſt Leſſie's Oath, as not probative againſt them, ſince it was given upon 
their Reference. VET pod 
The Lords preferred the Patrons of the Mortification to Monimusb's Cre- 
ſors. NT: 4 


ful 14, 1710. Tobel Moncrieff Spouſe to John Brown Merchant in Brunt: 
iſland, 4gainſt Catharin Monipenny Relict of George Moncrieff of Sauchop. 


Reduction of a Teſtament alledged to have been made by him November 
10% 1707, in Favours of Catharin Monipenm his Relict, upon this Ground; 
That, contrary to the Act 5, Parliament 1681, the inſtrumentary Witneſſes 
id got ſee the Teſtator ſign his whole Name, but only George Mon, and the 
Water obſerving his Hand to waver thro' Faintneſs, took him by the Wriſt, 
andaffiſted him to make the Motion of his Hand toward the writing the reſt 


te Law requiring Witneſſes to ſee the Party ſubſcribe, is not ſatisfied by 


3 - 


by + , * 


1 


liſwered for the Defender. Our Law requires no more to ſuſtain a Teſta- 


nent, than a ſufficient Indication of the Defunct's Mind in Writ : It being 
Fufceat with us that one Notary, or a Miniſter, ſign for a Party that cannot 
Writ, notwithſtanding the A#'85, Parl. 1579 ; And Minors, Wives, and in- 


Ned, unleſs authorized by their proper Conſenters. Beſides, our Law al- 
ys of Subſcriptions by the initial Letters of Name and Sirname, January 20, 
131, Houſtoun againſt Houſtoun, February 14, 1633, Grierſon againſt Grier- 


wofthe fainting Teſtator's Hand be conſidered as unwarrantable, when it is 
ordinary to aſſiſt the Arms and Hand of paralitick Perſons, who; without be- 
Ii ſertled by ſome outward Aſſiſtance, could never be able to ſubſcribe their 
ne? And George Mon in this Teſtament beginning with theſe Words, 
[I Gorge Momcrieſſ, & c. can no more be apply'd to Monro or any other Name, 
thanit could be apply'd to Mont alto or Montmorancy. 
| Replied for the Purſuer. Albeit Teſtaments once made are favourably inter- 


Able w finiſh his Subſcription, without Aſſiſtance, he was ſeribere neſciens ob 
Wirnitatem: And therefore could only ſign by a Notary and Witneſſes ſpeci- 
y required. The officious leading his Hand in ſuch a Caſe, was a very cri- 


7 as Supportation uſed to have for taking off the Alledgeance of Liege 
ee Subſcription quarrelled, can't be thought ſo. good, as Subſcription by 


Mil Letters, Whieh is;perfe& in its Kind: Seing in this Caſe, che Defuncls 
. ‚R 83 0 5 ſtopping 


g 
A 


Pei ſions of the Lords of Seſſion, dc. 1 710. 421 


[Sobel Moncrieff as neareſt of Kin to George Monerieff her Brother, purſued 


of his Name, and he died within a Quarter of an Hour thereafter : Whereas 


king an inchoated Subſcription, but they muſt ſee it completed, which is 
Qſonant to the civil Law, L. 17. C. de Fide Iuſtrumentorum, L. 15. C. de 
ur aß, Empt. Now George Mop might be apply'd to other Names as to George 
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| erdicted P erſons, can per ſe | make a Teſtament, tho? they can do no other 


which is not ſo good as the Subſcription in Queſtion. How can the lead - 


Fpreted, the Laws of all Nations are careful that the Solemnities deviſed for 
Mating Fraud, be nicely dbſerved: And if we have but few teſtamentary 
mnities, they ſhould be more exactly noticed. 2. If the Teſtator was not 


5 Impoſition, at leaſt muſt; have the fame Effect in Law to annul the Sub- 
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26ze, by going to Kirk and Market, in Reductions ex Capite Ledi. 3. The 
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ſopping before he finiſhed'what was intended, might have happened throygy 
/// ĩ ˙ ; oo or Ie 4 
The Lords found the Reaſon of Reduction relevant, That the Teſtament 
was not ſubſcribed'in the Terms of the Act of Parliament 168 7, and finiſheq 
Vibe Deſun®t fimſelf withour Aifttan te 
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Fodem Die. If. Malcolm N'gibben, againſt the Managers of the Well 
Manufattory at Newmills. W 9 SY 


JV. the Competition bergen Me. Makolm delle and. the Manager, 
the Woollen Manufactory at Newmills, for Sums due to Major Generg 
Mecartney out of the Equivalent: N gibben founded on a Bill or Precept drag 

by the Major General Augaſt 6, 1700, upon James Ramſay then Paymaſter 9 
the Regiment of Footguards, Ordering him to-pay Thirty three Pound Sterling oy 

of his Clearings of the Months of July, Auguſt, September, October, Novemhy 

and December 1698, in full of his and Haui boies Dues from the ſaid Regina, 
when received; On which Bill Mr. Ramſay wrote, Accepts when the Clearum 
comes to my Hand; And *twas intimated-to the Commiſſioners of the Equiyg 

lent June 24, 1707. The $i: 199K of the Manufactory at Newmills, ( yg 

had uſed Arreſtment in the Hands of the Commiſſioners, upon a reviſe 
Bond granted to them by the faid Major General for 89 15. 18 ſh. 4 d. $4. 
ling) claimed Preference to Agibben; in Reſpect their Debt was. unexceyi. 
 onable : Whereas his Precept was. conditional, payable out of a certain Hind! 
when received by Mr. Ramſay, and the Condition never being purified, ul 
not be conſidered as an effectual Conveyance ; albeit it is a good Inſtruciono 
the Debt againſt the Drawer. For the Order to pay out of the Clearance o 
' ſuch Months, was intended to point out the Fund of the Creditor's Paynent! 
and to free the Acgepter from being liable to pay out of any other of the Day 
e NE OR TR EI he 0 ol 


* : 


0 
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| Anſwered for Mgibben. The Precept doth conſtitute a pure and ſimple Debt 
againſt the Drawer, tho there be a Condition adjected to the Accepter's Pay 
ment. 2. Its being payable out of a particular Fund, implies a virtual Aſgs 
nation thereto. For albeit, the Bill, in Order to M gibben's more Convaiens 
cy, was made payable by Mr. Ramſay when the Fund came to his Hand: 
Vet the Fund it ſelf, tho? never received by him, muſt. ftill be liable to that 
Debt. And the Bill intimated to the Commiſſioners of the Equivalent long beY 
ſore the Competitor's Arreſtment, carries Right to as much of the Clearance 
in their Hands, as will fatisfie the ſame: Juſt as if the Major General had aſſign 
ed it to M'g#bben, and for his better Payment ordered Mr. Rama to pay thi 
{ame when received; And therefore M ꝑibben qught to be preferred, 
The Lords preferred M*gibbes the Creditor in the BIlIII. 
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e agafnf "Mr. David Barclay! of Touds” | 
8 5 %%ͤ;ÄB 12727 9ST DO IIS oY ein r VE y N 
3 | & the Action at the Inſtance of Jahn Barclay third Son of the ſecond Marr 
=. I age to Mr. David Barclay of Touch againſt Mr.David Barclay now of T ouch 

5 as repreſenting Mr. David his Grandfather ;'for Payment of One thouſand twe 
Hundred Merks, as the Remainder of Four thoufand two hundred Merks con 
„tiined in the Grandfather's Bond of Proviſioti, in Favours of the Children pro 
4 Lckreated or to beprocreated berwixt him and % Hamilton his ſecond Wile 
= | The G roger having granted an heretable Bond for One thouſand Popnd 
Fach of R two 


obert and James Barclays, two of his three Children of that Marriage 
for, and paid other Five hundred Merks 17 


how 


2nd afterwards granted Bond 
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albeit Debitor non Præſumitur Donare, 1 


Hue hundred Merks ,\ Which Narrative imported the ſaid Sum to be a meer 
ſatuity. 2. Old Mr. David Barclay not being Debtor to Robert at the granting 
the Five hundred Merk Bond, there can be no Place for the Brocard, Debitor 
u Preſumitur, &c. And it's clear he was not Debtor, being under no Obli. 
ation! to give him more than the One thouſand Pound alfeady provided K 
which was more than his Share: And perhaps it may be ſaid he Was under no 
bligation"to give Robert any Thing, having the Privilege to divide the Sum 
wong the Bairns at His Pleaſure. Albeit it was alledged for the Defender, 
hat #reanque his Grandfather ſhewed more Kindneſs: to Robert, than to his 
ther Children of the ſecond Marriage, by giving him the additional Provi- 
on ol Five hundred Merks, it was never intended as a free Donation, not to 
be imputed in Payment of the capital Sum, wherein he ſtood bound to the 
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July 18, 1710. Walter Gibſon late Prevoſt of Glaſgow, againſt Mungo 
* 2 Cochran Merchant there, 58 g 28 . "Wy 45 00 | 3 j Is 4 Py 75 . 5 > 


IN the Compt and Reckoning at the Inſtance of Walter Gibſon, againſt Mango 
| Cochran, for his Intromiſſions with the Rents of the Purſuer's Lands, as 


or appointed by the Lords forthe Behoof of his Creditorrs. 
Aeg for the Defender. Tho" a Factor named by the Lords upon a ſet 


ered Eſtate, is holden to Compt to the Debtor's Creditors, conform to a 
Rental; and the Defender's Intromiſſion began by the Factory for their Be- 


hoot, yet he afterward got a Diſpoſition in Truſt from the Purſuer, by Virtue 
whereof he tranſacted all the-Debts : And how ſoon theſe came in his Perſon, 
s no longer to be conſidered as the Creditors Factor, but as Truſtee to the 
Wommon Debtor, who having intrometted promiſcuouſly himſelf, can put the 
Defender to anſwer only for his actual Intromiſſions. 4 


| Rephed for the Purſuer. Mungo Cochran being impowered by the Lords to 

lt the Purſuer's Rents excluſive of all others, he was obliged to do exact Di- 
toence, and to Compt for the ſame. His voluntary ſuffering the Purſuer to 
amet, could not invert or alter the Nature of his Factory and Truſt, but 
operate only a: perſonal Defence againſt the Intrometter, That he cannot feels 
twice Payment; And in ſo far as the Purſuer did not intromet, the Defender 
lands accomptable for exact Diligence: Becauſe only the Defender had a 
Title to intromet, or do Diligence for Payment; the Heretor of a ſequeſtred 
ate being quite diveſted, and his Right not to be redintegrated by the 
%%% K 3 oe ng 6, 

The Lords found the Defender liable to compt at a Rental, and not for his 
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- Todera Die: Alexander Gibſon of Dury, again# John "Trotter of Mor- | 
|. touhhall, 44 the Executors of Mr. Gilbert Clerk of Pittenchar. — 
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Had otter wit Conſent of John Fouls Apothecary, having granted 
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to the deceaſt John Gibſon of Dum in Anno 1669, a Diſpoſition of an 
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old Appriſing of the Earl of : Hiume's' Eſtate, wherein the Granters excepted 
from the Warrandice, a Diſpoſition made by him to Mr. George Trorter | 


| Chifterhall, of the Lands apptiſed, in| ſo Hr as: concerned, or might be 


Executors of Mri Gilbert Clint of Pitteuth ar; in ſo far as might be extended 
to 4008 Merks ! In a Reduction, Improbation and Declarator at the In. 
ſtance of Ale rande, Gilſon nom of Du as having Right to the Dig, 
ſition in Favours of Jh Gibhhen his Predeceſſor, © p John Trotter g 
Mforrounhall, as repreſenting Mr. George Trotter, and the Executors of . 


Gilbert Clerk + The Lords ſound the Defenders obliged to take a Day 10 
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ſwered for the Purſuer, That the Exception in the Warrandice of his Ripht 


be cancelled: In Refi dect the Purſuer having offered ; to -prove by the De 
5 to depone. ; 8 . . c * „„ Ns PF: got „ 


Fßpalding 9 


"ner was habite and repute Solvent at the Time of his Atteſtation, which 


produce the Piſpoſitions excepted in the Warrandice of that granted to tie 
Purſuer's Author. Albeit it was alledged for the Defenders, That their 
Rights being acknowledged i Grimio of the Purſuer's, reſerved and except. 

ed out of it, he cannot quarrel or reduce the ſame. In Reſpect it was 2h. 
doth not make a Right to the Defenders, but only ſecure from Recourſe agaülf 
the Granter. And ſo doth not hinder the Purfuer to quarrel and reduce 
the excepted Rights upon Nullities, or to declare the {ame to be ati 


and extinct by the Receiver's Intromiſſions with the Rents of the Subj 
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Eodem Die. William Sinclait of Roſlin, and James Sinclair one of the (il 
of the Bill. chamber his Tutor Supplic ant. 
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1 of William Sinclair d li 
of Niaadery, reduced an Aſlignatig 
ir of - Roſliz tlie Purſuer's Father, f 

| the Purſuer's Father, tt 


o . 
- 


I Tutor, againſt. Andrew W. 22 
granted by the deceasd Alexander Sinclair of Roſiin the Þ 
the Defender of, : 2008 Merks; reſting to the Cedent by George Lockburt of 
Carnwath, and declared the ſame to belong to the Purſuer as the Cedent) 
neareſt Proteſtant Relation, in the Terms of the Act of Parliament for pre 
venting tlie Growth of Fopery, to whom he Ordained it to be given up 4% 


_— OT 


fender's Oath, That the Aſſignation was granted to him in Truft, tothe Be 
_ Hoof of the Congregation: de propaganda Fide, or ſome Popiſh Society); the 
Term was circumduced againſt him, and he was holden confeſt for refuſing 


gf W 2 p.. * N 4 - | F *. 4 "7 * Py , . 8 

4 — * a « 2 A, 7 * e k vo g 
4 5 . - = F . - 

* 1 a 

. . 5 7. *. , 

ö 4 ts. 0B 4 

n * 24 , : f 


1 7 a i * 4 "* +4 Pp : — Are 7 5 \ N 3 1 . | * 4 3 1 ts * , 4 N s 4 . , 
4 3 . by | } * * 1 4 y . 4 ; 4 Fe 2 5 8 5 "2 4.3 8 , bo 5 3 5 eren? ; ; 2. IF ub g 
: 5 5 8 ; = 3 5 33 * : (8-5 * 5 4 A K* k 3 , 5 83 8 2 K 4 SY 5 ; | | | 
* : ü K * 7 \ * * 4 Ay ; : 7 8 . pe 4 C . 2 % 4 * i 5 7 * 1 *. u nt ES , * 
Y ul A. 1 * 1 1 4 $ * "4 a N N ; £4 . F : 7 4 | 2 1 4 FR a 5 « 0 f 
1 9, O0. James Ramiay Daniel Reid #225 Aim, againſt Day 
1 . '» - : - > © * i * : N : x # 5 * i 2 þ 27 \ 4 4 i 4 4 F- . ts 
* Ss : $ 2 9 1 1 7 5 * 8 N : * . g * $ C - g * , 1 
F „000 Oo TR, 4 
- . = 7 es 05, Ya „ N IT ag q - , * PF I þ / ; 
4 * 4 7 1 K „ 4 a ? 4 © . q 
; BA * 


J eee having inaRted himielt Cautioner for 9 


 Remſay, and the Charger having obtained a Decreet finding the Letters orderly 
- proceeded, and diſcufſed the Cautioner ; he purſued David Spalding who had 


(before the late Ai# of Sederunt concerning Atteſters ) atteſted his Suffciſ 
Tok ency, and obliged him, his Heirs and Executors for the ſame. 


Aledgea for the Defender. He ought to be Aﬀfoilzied, becauſe the Cauti 
imported no more; and did not oblige the Atteſters for the Caurioner 
future and eventual Inſolvency. Seing Atteſters are taken for the Secur'!) 


of the Clerks of the Bills when doubt ul. of. che Sufficiency of offered Cauuf 


- oners, chat they, if found. liable in ſubſidiary Actions, may recur againſt che 
Akteſters lar Relief. And as it would be a goodDefence for theſe Clerks tha 
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ſon, in the Suſpenſion of a Charge, againſt him at the Inſtance of Ame 
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V Cautioner was held and reputed ſolvent when they received him : 80 
Atteſter can be no farther liable, December 17, 1667, Paterſon contra 


Rahel for the Purſuer. The Lords repelled ſuch a Defence made for an 
teſter, December 16, 1698, Sir Donald Ban contra : But what- 
er a ſimple Atteſtation, which is the Caſe of the Deciſion 1667, might be 
Herftood to import; Yet the Defender's atteſting the Sufficiency of Clock- 
lch, and obliging him and his for the ſame, muſt be underſtood cm Ef 
fy, to make him liable ſubſiararie for the Cautioner's real, and not puta- 
ie Solvency, in the fame Manner as the Cautioner was liable for the prin- 
pal Debtor. : a ö 


Duplyed for the Defender. Theſe Words in the Atteſtation and I oblige me 
the ſame, are only exegetick of the former Part of the Sentence, viz. That 


oviding, That Atteſters in Time coming ſhould be liable as Cautioners, 
pplies; That theſe were not liable in that Manner before. 5 
The Lords found the Defender's Atteſtation doth not oblige him for the 
ufficiency of the Cautioner ſimply, but only for his Sufficiency at the Time 
che Atteſtation. : Ty ED FOR 


Ay 20, 
Merchant there. 


| 8. 


Wir Duncan having granted a Bond to Helen Straitoun Daughter to Robert 


nelly there, her Uncle, had aſſigned to him certain Sams, under the expreſs 


Wherefore binding and obliging him to pay to the ſaid Helen Straitoun 1000 


Wd taking his Conſent thereto; if alive at the Time, Helen Straitoun with 


Mariage, which is the Condition in the Bond, the Obligement is null. 
| Anſwered for the Charger, Not only+is the Condition in the Bond, as con- 
i Libertatem Matrimonii, to be held pro non adjecta; but allo it is moſt 


lepind more in the Election of a Husband upon Mr. Duncan, than upon 
Jer own Father whom Law preſumes to have the moſt tender Regard for 


Oh Bond, it was unwarrantable in him to clog his Bond with any ſuch 
Us Lords repelled the Reaſon of Suſpenſion. 


: 


wn his eldeſt, and Alexander Brown hi ſecond Son. 


ld Thornydikes having, after providing George his eldeſt Son in his Con- 
tract of Marriage to 100 th. Sterling yearly during his own Life« 
Mt, and to the Eie of the Lands of Thoraydikes, diſponed the Lands of 

"Mean to Alexander his ſecond _ his Contract of Marriage; wor: 


4 


Deciſions of the Lords of Seſſion, &. 1510. 45 


> Cautioner was ſufficient at the Time. And the late 4d of Sederunt 


1710. William Aliſon Merchant in Dundee, againſt John Duncan 


Straztoun Apothecary in Dandee, narrating, That Mr. Patrick Yeaman 
Iovifon and Condition of his granting the Obligement ander-written; And 
b. at the next Term after her Marriage; ſhe always acquainting him therewith, 
oaſent of her Father, but without acquainting John Duncun, married Ro- 
nr Chryſtie ; who with her aſſigned to William Aliſon John Duncan's Bond. 


Iucas- being charged at the Inſtance of the Aſſigny, ſuſpended upon this 
Reaſon, That the Cedent having failed to acquaint the Suſpender of her 


bons and contra bonos Mores : In ſo far as it tends to make the Creditor 


ur Welfare and Intereſt. 2. There being no Quality in Mr. Patrick Tea- 5 
do's Aſſignation to Mr. Duncan, which was the onerous Cauſe of his grant- 


len Die. Mr. Alexander Brown of Thornydikes elder, Eaiſt George 
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LR fenders to allow Beneficium Competentiæ to their aged Father who diyeſe, 


426 A Journal of the Seſſion; containing 


—_—_—_ 


by the old Father denuded of all, and reduced to extream Want and Mic. 
ry thro' his exuberant Fondneſs to his Children, was neceſſitated to purſue; 
Proceſs of Aliment againſt them: Founding his Claim upon the Law of N. 
ture and Nations, That obligeth Children to maintain their indigent p.. 
rents, tho? they got nothing from them; and much more obligeth the D-. 


Liberis et Parentibus, L. 1. Eodem. 5 x 


a R 1 1 —_— 


himſelf of his All in their Favours, L. 5. §. 2. J. de agnoſcendis et lin, 


The Defenders did not much controvert the Purſuer's Title to an Alimey 
but each of them endeavoured to free himſelf of the Burden, by throwing i 
cover upon the other. | J 

Alledged for the eldeſt Son. He could be liable to no Part of his Fathen 
Aliment, till the Lands of Baſindean diſponed to the ſecond Son be firſt di 
cuſs'd : Becauſe, when the eldeſt Son got the Lands of Thorzaikes diſponl 
to him, his Father retained a Competency to ſubſiſt himſelf and his Fami 
And it was by his poſterior. Diſpoſition to the ſecond Son, That he was fe 
duced to Miſery and the Want of Bread; Which Beneficium Ordinis is are 
able to the Deciſion, January 7, 1682, Hamilton Fiar of Ardrie jr; 
,, Ce rhe „ in 

Anſwered for Alexander Brown the ſecond Son. Botlf their Diſpoſitions fg 
their Father are  par# Caſn, and upon a Level, except that the Sobel 
diſponed to Alexander is ſcarce the Half of what the eldeſt Son got. The 
Pretence that the ſecond Son ſhould be diſcuſs'd before the eldeſt is alt 
gether imaginary, and without any Foundation : Seing the Tie upon Chil 
dren to aliment their Parents, is not founded ſo much upon poſitive La 
as upon the Law of Nature, whereby there is no Order of Diſcuſſion amon 
thoſe of the ſame Degree; who being equally. near in Point of Relation, ar 
liable pro rata according to their Abilities and Circumſtances. And if any Bt 
neſicium Ordinis were competent, it would turn the Burden in the fitſt Plac 
upon the Child that enjoys moſt. of the Parents Means, and conſequent] 
upon the eldeſt Son in this Caſe, who has a double Portion. The Prattic 

| betwixt the Fiar and Liferentrix of Ararie is alien from the Purpoſe : Fg 
there the Liferentrix was aſſoilzied from alimenting the Heir; not only be 
cauſe at the conſtituting her Liferent, there was a ſufficient ſeparate Eſtat 

to maintain him, but alſo becauſe he had no Blood- relation to her. 
The Lords modified an Aliment of 50 lih. Sterling to the Purſyer, where 
of zo lib. ſhould be paid by the eldeſt Son, and 20 lib. by the ſeccond. 
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5 * Die. The Magiſtrates ind Tomn- council of Paiſley, againſt their Val 


We Burgh of Paiſley, and the Lands within its Territory being value 
. in the Ceſs- books of the Shire of Renfrew, to 1077 lib. 6 1h. 8 d 
And the Magiſtrates having been for many Years in Uſe to pay out of thi 
Revenue of the Burgh the whole Quota of the publick Cefs due for the Va 
| fals Lands, as well as for the Town's Property: did at length raiſe a Pre 
cels againſt their Vaſſals, for Repetition of what had been formerly paid 0 

_ their Account; and to have it found and declared, That they are liable! 
. — coming ſor a Proportion of the Ceſs effeiring to their Lands and Tens 


Aledged for the Defenders, They ought to be affoilzied. Becauſe, 1. 5! 


- Payments made by the Magiſtrates out of the Patrimony of the Burgh! 
which every Member of the Community has an Intereſt, were rational At | 
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{miniſtration : And the Stock of the Burgh could never be better applyed 
than for defray ing the common Debt of the Burgh, and its Burgeſſes. 2. 
The Defenders have preſcribed an Immunity from Payment of any Part of 
the Ceſs, or relieving the Town thereof, and have fo long poſſeſs'd their 
properties paying a Feu- duty pro omnialio Onere conform to their Charters, 


x 


150 22,1634, Forreſter contra Feuars of Bothkenney : So that the. Town have 

bjected themſelves to the Payment of the whole Quota of the Ceſs by their 

Uſe of Payment upwards of Fourty Leas 
Replyed for the: Purſuers. The Patrimony of the Burgh ought not to be 

applyed for defraying the private Debts of Heretors, or other Burgeſſes, but 

only for ſupporting the publick Exigencies of the Burgh, in Relation to the 

Magiſtracy, Juriſdiction and other general Concerns of the Community; as 

the Pay ment of Miniſter and School-maſter's Stipends, repairing the Streets 

and publick Works, c. And the Magiſtrates, who are but Adminiſtrators, 

could not miſapply it to any other End. 2. Preſcription cannot be obtruded 

in this Caſe, Becauſe, 1. The Community who are in the Caſe of Minors 

cannot be prejudiced by the Adminiſtrators undue Application of the'publick = 

Mony in Favours of one Set of Burgeſſes, when all are alike concerned there.: 

in. 2. The Defenders cannot preſcribe a Right of Immunity from Ceſs 

againſt” the Town their Superiors; partly, becauſe that Ceſs is of the Na- 

ture of an annual Preſtation, being impoſed from Year to Vear; partly for 

that a Vaſſal cannot preſeribe Exemption from Payment of his Feu duty, the 

uperiors Right being acknowlegded zz Gremio of rhe Vaſſals. And tho? the 

dende of a Feu-duty pro omni alio Onere, may found the negative Preſcrip- 

in as to all other Caſualities of Superiority : Yet Ceſs being no Caſuality 

but Debitam Fundi eftabliſhed by publick Law upon all Lands not expreſly _ 

eempted; and the Superior's Payment of the Vaſſal's Proportion being mere 

Tuult at is, che Defenders can never preſcribe upon ſuch Uſe of Payment 

ut the Community. Nor is the Deciſion betwixt Forreſter and tlie Fa- 

n of Bothkenner to the Pur poſe; ſince no Argument can be drawn from 

Preſcription of Immunity from the Duties of an Office of Forreſtry, which 

are not exempted by Law from the general Rule of Preſcription, to the Pre- 

Wſcription of Immunity from a Land-ceſs, which was never thought to fall 

wider t ern 

The Lords found the Defenders liable for Ceſs in Time coming, and re- 

ned to the Ordinary to hear them upon their Exemption for Bygones. 
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em Die. James Selanders Tenant in Newtoun, againſt George Hill Baits 
| lie in Queensferry. a a . e e e * 


: 
: 


IN Competition for Mails and Duties of John Sands his Lands in Culyoſs; 


Aledged for Baillie Hill. Sclanders's Adjudication is null, in Regard it 
oceeds on an Aſſignation to a Bond of 200 lib. Scots ( which in the Con- 
ſtrudion of Law is a Writ of Importance) ſubſcribed only by two Notaries, 

ud tree Witneſſes contrary to the Act 80. Par. 1 579, that requires Writs of 
wportance to be ſubſcribed, by two Notaries, and four Witneſſes, it the 


" Rhed fur Stlanders. There is no poſitive Rule in I 


| w determining what 
ie Vrits of Importance, but it is left i» Arbitrio Judicis: And 200 lib. is 
38 Sum af great Import. 2. He is content to reftri& his Adjudication 
8 5 decurity tor 100 lib. and to come in for that pari Paſſu with Hil, albe. 
0 15 Adj udication be not within Tear and Day of Selanderos: And in many 
es the Lords ſuſtained Bonds and 55-40 for Sums exceeding * 
5 a Ws: $ 7 i, H h | 2 ; "oy. ; 85 | 9 
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Obligements for the reſtricted Sum of 100 lib, except either When the greys, 
Sum was payable at different Terms, which made it look like differ 
Obligements ; or when the Share of each of ſeveral: Coobligants not bount 
zointly and ſeverally, was under 100 lib. or in the like Eircumſtantiate Cajy 
But however hard it might be thought, to annul a Bond 'altogether in 5 
vours of a covetous Debtor upon ſuch a_Pretence'; there is no ſuch Hardſ, 


Affignation is out of Doors. Nay further, a Bond for à diviſible Sum 


. 


by a Notary and two Witneſſes, Gr. 
The Lords ſuſtained the Aſſignation gran Yume s' "I | 

Adjudication following thereon, in ſo far as extends to the Sum of 100 lib 
with Annualrent thereof from the Date of the Decreet: And allowed bott 
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July 21, 1910. The Lord Gray, againſt Sir William Hope! 
IX the Reduction ex. Capite Inhibitionis at the Inſtance of the Lord Grd 
farther againſt the Execution. of the Inhibition, That it was null. Becauſe 
I. It bears only, That the Meſſenger » affixed 4 Copy at the Mar bei- croſi, and 
net that he affixed and left a Copy there, which is the ordinary Stile 0 
= .- Executions: Leaving a Copy being as neceſſary a Solemnity in an Execu 
0 pon at the Market-croſs. againſt the Lieges, às either three Oyeſſes, opet 
Proclamation and publick Reading, which are not ſo much noticed, or D 
 Hvery of a Copy to one n apprehended, or Six audible Knocks i 
Al Execution at- one's Dwelling-houſe, February | 12, 1 160, 4 Napier cont 
| Gordon of Grange, Stair Iuſtit. Tit. Confiſcation $: 4; Becauſe what 15.affi 
dd is not neceſſarily leſt, it being ordinary ſor Meſſengers to cauſe tear 0 
5 | immediately what they affix." 2. The Execution is Bull for bearing on! 
_— And for the more Verification, I haue ſubſcribed -the- ſame, whereas it ſhoul 
hape born, That I, and the faid Witneſſes have {ubferibed.. Seing as be 
3 fore the Act of Parliament 1686, an Euecution was null that did not bes 
do have been ſtamped when de Facto the Stamp was affixed, Meir Ol 

| OAT, er, on the Ait 8. Par. 6 . « July 22, 1626, Stewart contra Achanm 
) chis Execution, now when 4 no longer neceſſary, is null i 
ttt it ment itneſſes, as well as the Meſſenger SY 
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elbe. Fot nothing is preſumed to be done, fave what the Officiar teſtifies 
nat he has done, and is fo aſcertained as Law requires. N 
Anſwered for the Purſuer. No Law + naps! bg to leave, but only to 
r altbang implies leaving, which is leſs ; 
gang WHate ver is affixed, is underſtood to be left, but e contra Copies may 
be left, that are not affixed. Tearing off the Copy ex incontinenti by the 
Meſſenger or his Aſliftants, being an unwarrantable Practice, is not to be pre- 
meds For Nemo priſumitur malus, and omnia prefumuntur ſolenniter act a, 
Iunleſs the Defender prove the contrary. Albeit ſome Executions bear, That 
pier were affixed and 7 that is but tautological Stile, the laſt being im- 
dle in the firſt. Nor ban the Prattick betwixt Napier and Gordon advance 
de Defender's Purpoſe : Seing there the Execution did not bear that a Copy 
yas either affixed or left ; which. is to be preſumed from the Inhibiter's not 
vunding any Argument upon the Sufficiency, of affixing a Copy to ſupport his 
Diligenee. Again, where Solemnities are not introduced by Statute, but only 


* 


Witneſſes ſigh it, it doth not bear them to have ſubſcribed, is of no Moment: 


| For the Act 1681, that firſt introduced the Neceſſity of ſubſcribing Wit- 
nefſes, requires only that the Deeds mentioned in the Executions be done be- 
bre Witneſſes ſubſcribing, and not that the Executions bear theſe to have ſub. 


kibed; which is but a Piece of late Stile uſed ſometimes ſince the Act 1681, 
aExecution-for not bearing that it was Stamped, altho' de Fa@o the Meſſenger's 


tmp was affixed 5 than to annul Executions ſubſcribed by Witneſles, be- 


Jule they do not bear that Witneſſes ſubſcribed © Seing a Meſſenger might put 


bis Stamp ese pelt facto, and it could not appear from the Regiſter, That 
keutions were Stamped, unleſs they mention affixing the Stamp; Whereas 


* 


that the Witneſſes ſubſcribed. 


| The Lords repelled both the Defenders Obje&ions, and ſuſtained the Exes 
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PS. 


Grim Reli of William Robertſon Merchant there, 


» 


[av Dig, withour Suſpenſion, poſt Bill, or Sift of Execution, or elſe to uy 3 
dar: The uſpe 2. 8 to have implemented her Bond, 72 pre. 
ng mim at the Day, without any judicial Sift of Execution given in his 


Apender, That her Obligement to preſent her Son without Sift of Executi- 


Ls 


by Cuſtom, Executions implying the fame have been ſuſtained, Fune 21, 1681, 
Tundie contra Trotter. 2. The ObjeRion againſt the Execution, that, tho 


« rather ſince the Statute 1686. Beſides, there was more Reaſon to annul 
Wiſes Subſcriptions to Executions are recorded, the Executions bear not 


iden Die. William © Henderſon © Merchant in Edinburgh, gainſt Janet 


zon raiſed by. Janet Grabam, of a Charge at the Inſtance of 
Wikam Henderſon, againſt her upon her Bond, whereby ſhe, to redeem / 
her don Acre Robert ſon from Impriſonment for Debt at Dur bam, obhged ber 
Ho preſent him at bis Sbop in Edinburgh, to he Charger bis Creditor at à ver- 
to preſent him 4 
e- 


er in the Lord Carmichazl's Regiment, that he was liſted as a Dra- 


V his Lifting himſelf a Soldier, 
FF.. - 


iin 
nnn 
. 1 


1 7 , 


3% Journal A the Sun; \comtarning_( 
which was uo Fault ; than if he had been made a Peer, w 
ſtopped perſonal Diligence againſt him. 
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Eodem Die. Lieutenant Colonel John Erskin of Carnock, againſt Sir Geary, 


5 1 Ames Henderſon, who in Anno 1633, appriſed the Lands. of Tulliallan fron 
] Sir Fobn Blackadder, was in the Lear 1634, infeft upon a Charter under 
the great Seal. In the 1637, this Appriſing was diſponed co Mr. Roben 
Bruce of Broomball, ho in the Year 1648, difponed the ſame to Edward Ea 
of Kincardin, Sir James Murray of Skirling, James Loch of Drylaw, and l. 
Henry Charters proportionably and pro rata, excepting from the Warrandic, 
a Declaration made by the Diſpongr in Anno 1642, Declaring that Henderſon, 
Appriſing was conveyed to him for the joint Relief of- himſelf, George Brucy 
and John Rhind, of their Cautionry for Patrick Wood, and alſo to the Beba 
of James Loch and Thomas Charters 1 their Intereſt and proportionable R;. 
lief of a Bargain of Salt betwixt the Laird of Tulliallan and tbem, and otin 
 Sums due by him to them. In the Year 1670, Sir John Henderſon of Forly 
jy as Heir to James Henderſon Leader of the Appriſing, with Conſent of 5; | 
Alexander bruce of Broomball, as Heir to Mr. Robert Bruce his Father, gry: 
cad a Diſpoſition, narrating the Diſpoſition 1637, in Favours of Mr. Rojy, 
and diſponing the Appriſing to Alexander Earl of Kincardin, in Reſpect 9a 
Reſignation was made, nor Infeftment expede in Favours of Mr. Robert Hue. 
Upon this Diſpoſition (from the Warrandice whereof the Diſpoſition 167 is 
ec.xcepted) the Earl was infeft: And Colonel Erskin having Right thereto ag 
Purchaſer of the Eſtate of Kincardin, pleaded Preference thereupon, to all 
Rights of the Lands of Tullzallan conveyed to Sir George Hamilion. 
Anſwered for Sir George Hamilton. Henderſon's ren cannot be oh- 
jected to him, in Regard it was diſponed within the Legal, to Mr. Roi 
Bruce, for the Behoof of Patrick Wood, Thomas Charters, and James Loc bit 
George's Authors, who had the Right of Reverſion, and conſequently became 
extinct in the Perſon of their Truſtee, fo as it could not afterwards be tranſ- 
mitted by the Appriſer's Heir to any other Perſon : As was found concerning 
Duncan Lindſay's Apprifing February 8, 170 9, ſupra in this ſame Cauſe, For Ay- 
 prifings witlun the Legal are moſt; cafily/ extinguiſhed by Payment, [ntromiſion 
with the Rents of the, Lands appriſed, or any other Way of ſatisfying the 
Debt, without Neceſlity of formal Reſignation, or Renunciation : And a Dit 
1 poſition to the Reverſers or their Truſtee, was equivalent to a Diſcharge on 
_— the Debt, Which, without Regiſtration, Would undoubtedly extinguiſh the 
3 Appriſing. 5 "ous * 2 1 5 . KA.” 3 44 1 . ; Xt ht 985 1 * 1 2 . : N 4, | 
| Rephed for Calonel:Ershin. 1. Appriſings before completing by InfcfementY 
may indeed be qualified by the Appriſer's Bonds or Deelarations granted withs 
in the Legal: But after Infeftment hath followed, they cannot be taken away 
by any ſuch perſonal Ded Eſperisliy when latent aud never regiltred olf 


* 


* 


Publiſhed any Manner of Way within the Legal, 7% 6, 1661, Ielfer contra 
© ©  Maxtoun, July 31, 1666, -Southesk Contra "Huntley... Beſides, there 15 2 pity 
Ferenc betwixt the Debtor's zequiring Right to an Appriſing, and the doing 
Jef it by a ſecond Appriſer or other Reverſer; Seing it etinguiſneth by Con 
fuſion in the Perſon of the former, and not in the Perſon of the latter. NY! 
. my Lord Dirlzzoun Doubrs, if even by the Debtor's purchaſing an Apprilnef 
itt would be extinguiſhed in Prejudice of a fingular Succeflor, without a Rel# 


o 1 * 


nation and Re- conveyance, as in ether Infeftments. Nor is the Special! 
that Appriſings are extinguiſhable y Intromiſſion with Mails and Duties, in 
troduced by the AR 6. Par. 1621, to be extended, at leaſt not to ſuch diſſmi 


PI =» apes 5 oa oo. 


lat 


Deine of the Larde of Siſſon, c 1715, 4gi 


lic Caſes as ours: For, vplifting Mails and Duties is a publick Deed, which 
Men cannot be ſo ignorant of as private Deeds, and unregiſtred Renunciati: 
ons. 2. Tho a Perſon having Right to the Reverſion of an Appriſing, could 


extinguiſh it by a latent Diſcharge or Renunciation ; yet by taking a Diſpo- 
ſrion, Which of its own Nature is a Conveyance, e that his Defign 
is not to extinguiſh the Appriſing, but to have it ſubſiſt: And if ſuch a Diſ- 
poſition ſhould have an extivguithing Effect, it were impoſſible for a ſecond 
Appriſcr, to get an effectual Right to a firſt . Appriſing for his own Security, 
h Duncan Linaſay's Caſe, Patrick Wood the Reverler ſignified his Deſign to 
extinguiſh. the Appriſing by regiſtrating the Diſpoſition in the Regiſter of Re- 
verſions : Whereas Mr. Robert Bruce by his taking a Diſpoſition, and not a 
Renunciation, and in ſtead of def it in the Regiſter of Reverſions, tranſ- 
mitting it to others, hath demonſtrated, that he had no Deſign to extinguiſh 
the Appriſing. 3. Henderſon's Appriſing came not in the Perſon of the Re- 
verler sduring the Legal, by beingdiſponed to Mr. Robert Bryce for their Behoof: 
For that is not proved by the Diſpoſition 1648; And no Reſpe& can be had 
to the Exception therein- of the Declaration 1642 : Since non creditur Re- 
ferenti, n conſtet de Relato, and that Declaration is not produced. Again, 


Robert Bruce had been Reverſer, and that the Diſpoſition made to him could 
hve extinguiſhed the Appriſing; yet ſtill he could paſs from it as well as from 
n Order of Redemption, had he uſed one: And ita eſt, that he paſſed from 


tothe Earl of Kincardin, which revived the Appriſing. 


Ind all being long prior to the Right acquired by the Earl from the Ap: 

lers Heir, there was no medium Impedimentum to hinder, Mr, Robert Brute 
bqualifie his own Right, by declaring it to have been a Truſt in his Perſon 
 lnitio, Mr. Robert, who was Truſtee to Sir Gœorge's Authors, could not 
ps from the Extinction of the Appriſing, by the Diſpoſition to him in that 
Mulity, by his conſenting to the Deed of Henderſon's Heir in Favours of the. 
Bil, 2. Whatever might be pretended by any third Party acquiring bona 
Hde for onerous Cauſes from the Appriſer's Heir, without any Relation to the 
[prior Diſpoſition made to Mr. Robert Bruce; yet the Diſpoſition 1670, by 


\ 


Hen vns made to concur only for the more Security: And Mr. Robert beiris 


M therefore can have no Effet. 50 C N 
Iiphed for the Purſuer. Perinde ef to the Colonel, as deriving Right 
loa the Earl, whether Mr. Robert Bruce's Declaration of Truſt was before 
br iter the Earl's Right, ſince it never came to Light till after his Purchaſe : 
And if he hath counter-a&ed- his Truſt, thoſe concerned may purſue his Re- 
Mclentatives; as accords., The mentioning Mr: Robert's Right in the Diſpoſi- 
Uon tothe Earl, and excepting it out of the Warrandice, import not that the 
Lets Right is with the Burden of that: For Mr. Robert's Right «a A 


tho it were produced, yet being granted after. the Legal, and kept latent till 
after the Earl of Kincardin the Colonel's Author acquired Right, his expired 
Apprifing cannot be affected or qualified therewith : For Lands cannot be con- 
reyed by Declarations, but only by Charter and Seaſin. 4. Eo That Mr. 


tby his conſenting to the Diſpoſition made by Henderſon's Heir in Anno 1670; 


| Duplyed. for Sir George Hamilton. It doth not alter the Caſs; that Mr. 

[Robert Bruce's Declaration of the Truſt was long after expiring of the Legal: 
W Becauſe, the Diſpoſition in Favours of Mr. Robert, being never completed by 
Infeſtment, might ſtill be qualified by Declarations and Back-bonds, as. he 
mizht be abſolutely denuded by a ſimple Diſpoſition of his perſonal Right, 


flnderſon's Heir to the Earl, narrating the anterior Diſpoſition to Mr. Robert, 
[ad that it was granted for making the ſame effectual to the Karl, is to be 
Werſtood affected with the Burden of Mr. Robert's Right, with whom the 


ully denuded of his Right which was but perſonal, by the Diſpoſition 1648, 
the Diſpoſition 1670, to Earl Alexander, was clearly a non habente Poteſtatem 
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Breclenſide a Papiſt, upon a gratuitous Bond granted by the ſaid John Mu- 
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Thing that ne ver took Effect; and excepted from the Warrandice, to free 
Hendler ſon's Heir from the, Penalty of granting double Rights, and from the 

Earl's Recourſe againſt him upon the Warrandice, in Cafe he were excludeq 
by Mr. Bruce's Right, Beſides, the Diſpoſition 1648, is not mentioned in 

the Earl's Right. It can't be pretended, That becauſe the Diſpoſition to M. 
Robert Bruce was but a perſonal Right, his Conveyance in Anno 1648, did 
ſo denude him, as he could not effectually make a ſecond in Favours of th, 
Earl: For tho' the Granter of a ſecond Right is liable in Warrandice to the 

Receiver of the firſt, the ſecond is always ' preferable, if firſt completed; 4 
| a ſecond Aſſignation to a perſonal Bond firſt intimated, will be preferred 9) 
the firſt. And as my Lord Stair Inſtit. Tit. Diſpoſitions, obſerves, If one ng 
infeft, diſpone to two Perſons, the Obtainer of the laſt Diſpoſition will be 
preferred, if the Diſponer's Right be completed by his Diligence. Beſide, | 
the Colonel founds not on the Diſpoſition 1670, as flowing principally from 
Mr. Robert Bruce, but as a valid Right granted by the Heir or Hendetſon why 
was infeft, and the only Perſon from whom a real Right could be tranſit 
The Lords ſuſtained the Diſpoſition of Henderſon's Appriſing to the Earl 
Kincardin in Anno 1670, notwithſtanding of the Declaration in the 1642, 2 
the Diſpoſition in the Year 1648, And therefore preferred Colonel Eli, 
Right derived from the Earl, to that founded on by Sir George Hamilton. 


1 


Eodem Die. Robert Johnſton of Keltoùn and other Creditors of the duaſt 
Alexander Maxwell of Tarrauchtie, againſt John Maxwell eldeſt Sony the 
. ſaid Alexander and John Maxwell of Breckenſide. e A 


A twixt Alexander Maxwells Creditors, and Fobn Maxwell his eldeſt Son; 
The Lords found an Adjudication led in the Name of 7obn Maruell af 


well to him, null by the A& 3. Par. 1700, for preventing the Gront of 
Popery. Albeit the ſaid Adjudication was led for the Behoof of the Crater 
of the Bond, who is a Proteſtant. And it was alledged for him, That it was 
not the Meaning of the Statute to prejudice Proteſtants, or to hinder them to 
imploy Papiſts as their Truſtees, except allennerly in the Educationof Youth, 
and the Management of their Affairs: Whereas the Granter of the Bond wat 
Major, and ſo not to be ſuppoſed that he could be ſeduced by the Influence off 


_ Converſe of his Popiſh Truſtees. 


bis (reditors. 


N July 25, 1740. Jean Chalmers Relièt of David Lyon of Banchtie, agdin | 
Ian Chalmers Heirels'of the South-part of the Lands of Weſter Banchrig 

and the Mill thereof, yielding ſeven Chalders of yearly Rent, ſome Monthy 
after her marrying David Lyon, without any Contract, when ſhe was abouf 
15 Years of Age, entred with him into a Contract, whereby ſhe diſponed het 
| Heretage in Favours of him and her in Conjun&-fie and Liferent, and thi | 
_ Heirs and Bairns to be procreated betwixt them in Fie; and he obliged him 

ſelf to provide 6000 Merks of his own Mony with the Conqueſt during th 
Marriage, to him and her, and the longeſt Liver in Conjun&-tie/and Liferen 
and the Heirs: and Bairns of the Marriage in Fie; providing that if Devi 
Lyon happened to die before Jean Chalmers without Children, 'ſke ſhould nos 
by only | Liferent the 6000 Merks and her own Heretage, but have P  iſpoſe 


AR 
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pose of 4 of the faid 6009 Merks;. but in Caſe of ber furvivin 
Bairns of the Marriage, ſhe reſtricted her ſelf to the Liferent 


Cu Sirh 
of. t 
Merks, and the Conqueſt, and if David Lyon happened to outlive bs wk. 
aut. Children of the Marriage, ſhe had Power to diſpoſe of her own Heretage, 
without Prejudice to his Courteſie. David Lyon having died obæratus before 
his Wife, leaving Children of the Marriage, ſhe, to hinder his Creditors from 
carrying away her Fortune, raiſed Reduction of the Contract of Marriage 
upon, 1. The Ground of Minority and Leſion, ſeing the Husband could not 
authorize his Wife in Rem ſuam. 2. As being Donatio inter Virum 2 
| Anſwered for David Lyons Creditors. 1. As Minors can marry without 
Conſent of Curators ; ſo they can enter into Contracts in Contemplation of 
Marriage, and the Purſuer cannot be allowed to reduce upon Minority and 
Leſion, becauſe, ſhe did not revoke intra Annos utiles. 2: The Diſpoſition by 
the Wife is not a revocable Donation: Becauſe, there being no prior Contract 
of Marriage, it was for an onerous Cauſe, November 24, 1664, Megill contra 
Ruthven of Gairn. There was no Leſion, the Terms of the Contract being 
equal and rational as Matters ſtood at the Time: And no ſupervening Altera- 
tion in the Husband's Circumſtances, which diſappointed the Wife's Expecta» 
tion by the Settlement can be a Ground of Reſtitution. „ 
Replyed for the Purſaer. 1. She was certainly leſed, in not only quitting the 
pie of her Eſtate, But alſs in excluding her ſelf from the very Liferent thereof 
fr an uncertain Proviſion ſecured. only by the Husband's perſonal Obligement, 
which is come to nothing. Beſides, the Condition that ſhe ſhould liferent 
krown and her Husband's Means, and have ſome Power of Diſpoſal, is of 
Weight; ſeing it depended upon an uncertain Event, neither tobe preſumed 
nor defired, iz. The Nonexiſtence of Children, which are the chief End of 
Marriage. And there are not wanting Deciſions where the Lords have reduced 
ich Contracts of Marriage: Witneſs that betwixt Caſtlehill and his Lady, 
who was afterwards married to Mauldſley ; and that betwixt Alexander Reid 
and Auna Byers, As to the Prattick M*g:l! contra Rathven, the Leſion there 
did not appear ſo conſiderable, the Wife being provided to a competent 
efeQual Liferent. Beſides, it makes againſt, the Defenders, for the Lords 
reltored to her the Liferent of certain Sums aſſigned by her without reſerving 
kr own Liferent. 2. The Purſuer's not revoking, and raiſing Reduction 
irs Annos utiles, can be no Reaſon to exclude her Pretenſions : , Becauſe ſhe 
tinzouſly after Diſſolution of the Marriage revoked and raiſed Reduction of 
the Deed ; and ſhe was not valers agere during the Marriage, being then as 4 
Minor ſub Cars & Reverentia, marital,” I, | 
The Lords ſuſtained the Reaſon of Reduction founded on enorm Leſion; 
torepone the Purſuer to the Liferent of her own Heretage diſponed by the 
Contract: But repelled the Alledgeance of Donati inter Virum & Uxorem, 


- Indem Die. My. Simeon Mackenzie of Allangrange, againſt Donald 


— 


1 Mackenzie of Kilcowie. 
u ben a Submiſſion made by Alexander Mackenzie of Niltomie Heretor of 
e i the Barony of Allans, the Bog of Drummure being decerned by a Decreet 

na bre 4». Anno 169) to be a Part of theſe Lands; and he having in the Near 
m 108 diſponed to Mr. Roderick Mackenzie Advocate the Baroriy of Allan, with 
be Pertinents, and delivered to him the Writs and Evidents upon Inventory, 
ae emprebending the Decreet Arbitral: Mr. Simeon Mackerizie, who derives 

v1 


Night to the Barony of Alans by Progreſs from Mr, Roderick, purſued a De- 
ator of — 21 and Molefiation againſt Donald Mackenzie Shad 
5 W 
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and Heir to the ſaid Alexander Mackenzie, and his Tutor, for declaring that 
the Bog of Drammare belongs to the Purſuer, and that he, his Tenants an f 


Servants ought not to be moleſted in the Poſſeſſion thereof. 
 Alleaged for the Defender. He is content to debate with the Purſuer, if, 
will. reftri& his Libel to a Moleftation But he ought to be aſſoilzied from the 
Concluſion of Declarator of Property: Becauſe, his Grand- father died in th 
Poſſeſſion of the Bog in Controverſie, and himſelf is Minor, qui non ten; 
placitare ſuper Hereditate paterna. 


| Replyed for the Purſuer. His Declarator of Property not being founded q 
his ancient Rights and Evidents, but upon the poſitive Deed. of the Defender, | 
Predeceſſor, viz. His Submiſſion and the Decreet Arbitral following thereg 
aſſigned and delivered by him, with the Diſpoſition of the Barony of Allan 
to the Purſuer's Author, whereby he the Defender's Predeceſſor was abſolute 
and as fully denuded, as if by a liquid Obligement under his Hand he hy 
_ obliged himſelf to diſpone the ſaid Bog; or had acknowledged it to be bat 
and Pertinent of Allaus: The Defender can pretend to no Privilege of Exemy. 
tion from anſwering to, both the Concluſions of the Purſuer's Libel. 
The Lords found, That the Brocard Minor non tenetur placitare takes 90 
Place in the preſent Caſe : and therefore repelled the Defence. 


'Eodem Die. William Roſs of Aldy, 4gainſt Charles Roſs of Ey. 


Mares Roſs having granted to William Roſs a proper Wadſet of the Luds 
Al of Lizrleallan, whereupon he was infeft and got Poſſeſſion, and ime 
Fears thereafter ſet them in Tack to the Granter of the Wadſet: Aſter apir- 

ing whereof he uſed Requilition, and thereupon charged the Reverſer to yay} 
the Sum in the Wadſet. He the Reverſer made Offer of the Mony under 


Form of Inſtrument, and conligned it: But William Roſs chuſing rather to 


from the Lands of Littleallan, 


» 5 7 - 


Alledged for the Defender. He could not be decerned to remove, in Ree 
that upon the Wadſetter's Requiſition and Charge he had offered and con 
ſigned his Mony, which Conſignation, being equivalent to Pay ment, ating 
%%% / y 7 on ns os 

*' Replyed for the Panter. The Requiſition and Charge could not liner hi 
to proſecute his removing, ſince he paſt from his Retention e 2 Reverſeß 


premoniſhing the Wadſetter to take his Mony may, aſter conſigning he ſame 


7 o 


take it up again before Declarator of Redemption, or the Wadſetters Accep 
tance. Eſpecially conſidering, That it is provided in the Contract of Wade 
that no perſonal Diligence ſhould prejudice or looſe the _ Right; and th 
 Reverſer hath uſed no Fremonition, nor raiſed a Declarator of Redemption. 
Daplhed for the Defender. The Clauſe in the Wadſet, That uſing perſon 
Diligence ſhould not looſe the real Security, imports only, That the rea 
Right ſhould ſubſiſt till Payment were made, notwithſtanding of perſona 
Diligence: But it cannot ſubſiſt after the Defender's Conſignation, which 1. 
equivalent to Payment. Nor needed the Defender to uſe any Premonition 
when he was diſtreſſed and charged by the Purſuer, who cannot now pa 
from his Requiſition and Diligence, when Res non eſt integra. There is 2 greg 
Difference between a Reverſer's premoniſhing the Wadſetter to take by 
Mony, and thereafter paſſing from the Requiſition, and a Wadſerter's refln 
aſter his uſing Premonition, and charging for Payment: For a Wadſerter bat 
no Prejudice by the Reverſer's paffing from huis Requiſition; whereas it Wen 
highly prejudicial to the Reverſer, if after he hath faiſed Mony to ſatist) th 
Wadſetter's Requiſition and Charge, he ſhould'be-forced to keep it dead i 
his Hand, and ſuffer the Wadſetter to enjoy the Rents of his Eſtate. Th 


Ls 
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Dectfions of the Lords of Seſſion, &c. 17 10. 4 ” 
"The Lords ſuſtained the Defence, That Charles Roſs could not de dere 


o remove after his Conſignation of the Sums in the Wadſet, upon the Pur- 
lers Requiſition and Charge. Vid. November 14, 1710, inter eoſdem. 


Blackwood: Merchant there. 


godem Die. James Murray Merchant in Edinburgh, againſt Sir Robert 


N the Competition betwixt James Murray, who had adjudged the deceas'd 
Patrick Murray of Livingſtoun his Share of the capital Stock of the African 
Company, due out of the Equivalent, and Sir Robert Blackwood, who, as 
pxecutor Creditor to Patrick Murray, had confirmed the fame : The Lords 
vſtained Sir Robert's Confirmation and preferred him. Albeit it was alledged 
r Mr. Murray, That every Part of the joint Stock of the African Company 
25 originally heretable ; being eſtabliſhed by Charter and Infeftment held 
the Crown of Scotland, for Payment of a Hogſhead of Tobacco, and 
geſtined not to be uplifted nor tranſmitted to new Proprietars but according 
o the Rules of the Company: And therefore no ſupervening Change by 
Diſſolution of the Company, did alter the Intereſt of Heir or Executor, or 
| Reeves aching or confirming ; tho it might render the Subject arreſtable 
r MOVEADIE; | | | | | 0 OE 


% 7, 1756. Margarer Hay and Willam Caruthers Merchast in Bd 
burgh her Husband, againſt Doctor John Hay her Father. 9 


n Caſe there ſhou}d be but one Daughter of the Marriage, and he 
Hold vave a Son 17 b ſubſequent Marriage to debar her from ſuc ceaing to 
20000 Merks provided to the Doctor by the deceas'd Sir John Nizbet of 
Dirlzoan, obliged himſelf to pay to that Daughter 4000 Merks at her Mars 
lage or Majority, and other 4000 Mer ks afte | his Deceaſe, with Annualr ent 
jon the reſpeQtive Terms : Margarer Hoy only Child of that Marriage, with. 
te Concurrence of her Husband, purſued her Father (who was married a 
and Time bur had no Son) for Payment of the rt 4000 Merks, Who 
tied that the ſame being only payable ſub Condition, in Caſe he Thall have 
i to exclude his Daughter from Pirletoun's Mony; Payment cannot be 
lueht tin the Condition exiſt, by bis having 2 Spit as lf DB red b) Parten, 


T\0Qor John Hay having in his Contract of Marriage with his firſt Wife; 


R172, Ravhey contra Corfarrr, . i ng 
hel for the Purſuers. Had it been the Meaning of Parties, that the 
Jehter ſhould claim nothing from her Father, till it appeared whether he 
would have a Son ſurviving him, the whole 8000 Merks ſhould have been 
kajable only at his Death: Whereas the making her Marriage or Majority 
Term of Payment of 400 Merks, and ſuſpending the Payment of the other 
4000 Merks til the Defender's Death, clearly entitle che Paughter to exact 
eo Merks preſently, ſeing ſhe is both Major and married. The Deciſion Eb 
Wis Ramſay-and Carſtairs doth not meet the preſent” Caſe + Beczule there 
ll whole 20000 Pound was payable to Heirs- female at one Term, iz. Their 


Whole 20000 | 
Wt of Fifteen in Caſe they were excluded by Heirs-male of the ſame Mar- 
We: and both the Parents were alive at the Time of the Purſuit at the Inſtance. 
07 Daughter, ſo that there was then COPE not" nly of Heirs-male 
Wo would have excluded her, but alſo of more Daughters who would have 
Dr een 
ohe for the Defender. Altho the Term gf Payment of the firſt Moiety 
Koche, it remains fuſpended till the Condition exiſt; which is adjected to the 


1112 Oblige⸗ 


\ 


- 


* 
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Obligement it ſelf: And the Daughter's Marriage or Majority was only made 
the Term of Payment, that Annualrent might be due from that Time if th, 
Condition ſhall thereafter be purified. At leaſt, the Defender cannot h; 
obliged to pay the firſt 4000 Mer ks preſently, unleſs the Purſuers find Caution 
to reſtore the ſame in Caſe they ſucceed to Dirletoun's Mony. 
The Lords found the 4000 Merks due to Margaret Hay, with Annualrey, 
thereof ſince her Marriage, and decerned the Defender to make Payme 
thereof at the Term of Martinmas next, upon the Purſuer's finding Caution t, 
reſtore it in Caſe ſhe ſucceed to Dirletoun's Mony. — MM 


— 


Eodem Die. John Vere Kennedy Supplicant, againſt John Stuart Writ 
to the Signet. 1 775 yp bn 


Pon a Complaint at the Inſtance of John Vere Kennedy, againſt Joly 

Staart, for raiſing Letters of Horning againſt the ER upon xn 
Act of the General Convention of the Royal Burrows, appointing him to yy 
500 Pound to Mr. Alexander Clark and John Fraſer, as a Part of the Dama: 
they ſuſtained thro? their being unjuſtly incarcerated and detained Priſoner 
at Camp-vere, to which the Complainer was acceſſory : The Lords found ths 
raiſing of the Horning warrantable. In Reſpect it was anſwered for I. 
Stuart, That the Act 6. Parl. 19. Ja. 6. allows to raiſe Horning upon ads 
of the Burrows. And it doth not alter the Caſe, that the Act appointsthe 
Complainer to pay, and doth not decern him to pay : For moſt of the ds 
of the Burrows run in that Strain, and an Appointment to pay, is the nme 
ES, “p,, p ĩð v Vol ne ny hr TO 


Eodem Die. John Lamb Dier in Edinburgh Supplicant, againſt ſames 
Cleland Meſſenger, and Thomas Gibſon Apothecary there. N 
IE. Lamb having complained upon James Cleland and Thomas Gilſon, for 
Contempt of the Lords Authority, by incarcerating the Complainer, upon 
a Caption againſt him at the Inſtance of Thomas Gibſon, after Intimation of i 
Siſt upon a Bill of Suſpenſion: The Lords found the Incarceration unyaranty 
able: And therefore aſſoilzied the Complainer from Expences to Gi tha 
_ Creditor. Notwithſtanding that he the Complainer was in the Meſenger's 
Hands before the Sift, was either procured or intimated : And it was alledgec; 
in Anſwer to the Complaint, That-a Meſſenger's touching one and keeping 
him Priſoner in his Hands, has all the legal Effects of, actual Impriſonment i 
In ſo far as ſuch a Priſoner could not be effectually releaſed upon a Suſpenſion 
without a Charge to ſet at Liberty; more than one could be ſet out of Priſon 
without fuch a Charge. Whencè it is, That Siſts upon Bills of Suſpenliol 


run ordinarly thus, Siſts Execution, &c. unleſs the Party be in the Meſleng 


* 
gg 


Py 


ger's Hands. But tho? the Commitment of John Lamb to Priſon, after Inti 
mation of the Sift of Execution, was not warrantable: The Lords found the : 
Meſſenger, or his Imployer, not liable to pay any Expences to him upon tig 


& : 8 * 11.8. *" 4 17 7 $7% * | 40 
Baile. of his Incarceration; in Reſpect they had a probable Ground for them 


Eodem Die, Thomas Main Merchant in Linlithgow, ag«inft James Maxwe 
- Merchant in Glaſgow and Partners. 


Ix: <1 
N 


OE 


| 


IT Homer Main Creditor to Robert Simpſon Merchant in Stirling, we | 
1 - arreſted in the Hands of Robert Falconer Glerk to the Weigl. 0e 


4 


Deciſions of the Lords of Seſſion, &c.' 1710. 437 
Glaſgow, and in' the Hands of the Tackſmen thereof, Ten Hogſheads of 
Tobacco lying in the faid Weigh-houſe, as belonging to Robert Simpſon, to 
ghoſe Wife it was fold and weighed over by James Maxwell and Partners in 
er Sight, and purſued a Forthcoming. Pi Pl 5 

Alledged for James Maxwell, The Parcel of Tobacco could not be made 
Qrthcoming to the Purſuer: Becauſe, The Property thereof was never tranſ- 
Ierred to Robert Simpſon ; the Sale being incomplete till the Price be paid, or 
W files habita de Pretio, either expreſly, or tacitly by actual Delivery of the 

wee! 157: | =. Mr. 
p Replyed for the Purſuer. The Property of the Tobacco was fully tranſmitted 
o Robert Simpſon, by the Seller's weighing over the ſame to his Wife in the 
ublick Weigh-houſe : Eſpecially conſidering, That the Casks were marked 
with R. S. the initial Letters of Robert Simpſonꝰs Name. For a Contract of 
ole is per fected ſolo Conſenſu: And our Law allows no Hypotheck to the 
eller, for the Price of the Goods ſold. | 7 

Tbe Lords found, That a Declaration of the Weigh-houſe Clerk of Glaſgow, 
bearing that James Maxwell had weighed over to Robert Simpſon's Wife Ten 
Hogſheads of Tobacco, weighing 4500 Pound Weight, marked R. S. did 
tranſmit the Property to Simpſon; and that therefore it ought to be made 
prthcoming to Thomas Main his Creditor Arreſter. 


Eodem Die. Colonel John Erskin of Carnock Sapplicant. 
HE Lords upon a Petition given in by Colonel John Erskin, craving 
a Warrant to the Clerks to regiſter a Bond of Preſentation, granted to 

bm by John Anderſon Sheriff Clerk Depute of Aberdeen, and Alexander 

Order io Conſervation, and not in Order to Diligence, in Reſpect it bore only 

Coofituts e bur Procurators. 


Eodem Die. 


1 the Poor to be inſert in all Remits to them upon Bills for gratis 
—_— 5ST Y ares cared 


* . 


| of Seabegs. 


'N Lexander Baillie of Caſtlecarie, who is Vaſſal to William Brown of Seabegs, 
having within a Year after his Father's Deceaſe, ſerved Heir to him, 

and charged Seabegs by a firſt and ſecond Precept out of the Chancery to enter 
ind infeft him, upon a Charter preſented with the bygone Feu-duties, and 
{Bond to do what further ſhould be found needful : Seabegs ſuſpended after 
aft Requiſition upon this Ground, That the Offer of the Feu- duties was 


rel tiled him to the full Rent of the Charger's Lands fince the Citation, and 


that was id, the Suſpender was not bound to enter him Vaſſal. 
1008 
2 of 
0 o 


ent, ſince: the Citation in the Declarator of Nonentry: Becauſe, the Sum- 
"ns was raifed within the Annu deliberandi. . 
1 11 Kube 
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(Charles Procurator there, found, That the Bond could only be regiſtred in 


Q k * 
& n 
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HE Lords ordered the Names of the Advocates and Writers for 


July 29, 1710. Alexander Baillie of Caſtlecarie, againſt William Brown 


nt ſufficient, in Reſpe& he had raiſed a Declarator of Nonentry, which 


Anſwered for the Charger. His Superior could have no Right to the full 
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'  Rephed for the Suſpender. His Vaſſal was cited within the Year, but the 
Day of Compearance was after elapſing thereof, which is ſufficient, June 26 
1667, Dewar contra Paterſon, As albeit the Act of Parliament diſchargeth 
Summons to proceed upon Charges to enter Heir until after elapſing of Four; 
Days, yet uniform Practice ſuſtains the raiſing and drops Charges 0 
enter Heir, and Summons thereon ſimul & ſemel, when both the Fourty 
Days and the Days of the Summons are ſuffered to expire before calling of the 
Ros . * l 

Duphyed for the Charger. If a Superior might compel his Vaſſal to enter 
within the Year under the Pain of a Year's Rent, he the Vaſſal would ther 
have no Benefit by the Aanus deliberandi; but behoved to ſubject himſef 
raſhly to his Predeceſſor's Debts, to ſatisfie the unreaſonable Deſire of hi 
rigorous Superior. The Prattick cited for Seabegs makes againſt him: Pot 
there, the Lords found no Proceſs till a new Citation; in Reſpect the former 
was given within the Lear. 27 CC 

The Lords repelled the Reaſon of Suſpenſion, and found the Letters orderly 
proceeded. . iy e eine Thane on ag RL 


Eodem Die. James Fairholm Merchant in Edinburgh, againft Kennet 
Mackenzie of Aſſint. . „ 


Roceſs was ſuſtained upon a Summons at the Inſtance of James Fairhin, 
againſt Kenneth Mackenzie, as repreſenting Mr. John Mackenzie of . 
fnt his Father, for Payment of One thouſand Merks, with Annualrent and 
Penalty, for which Mr. John ſtood ingaged to the Purſuer, as Cautioner for 
the Lord D«uffus. Albeit the Defender was Minor, and Mr. Alexander Max 
kenzie, Colonel in His Majeſties Footguards, his ſole Tutor was in Spain, and 
not cited upon Sixty and Fifteen Days, as one out of the Kingdom.; nor yet] 
edictally at the Market Croſs of Dornocł in Sutherland, where the Minor's 
Lands ly; and the Summons was inrolled only againſt Kenneth Mackenzie, tho! 
his Tutors were concluded againſt in the Libel. In Reſpect Kenneth Mublin. 
Sie was perſonally cited in Doctor Mackenzie*'s Houſe. at Fortroſe, where he 
reſides at the School; And his Tutors and Curators in general, were cited 
edictally at the Market Croſs of the Head Burgh where the Minor dwells: 
And it was needleſs to inrol againft Tutors, who are only called edictally pro 
Intereſſe, and not concluded againſt in the Libel Nominatim, but only as Tui 
JJ ID... 7 OO CEE TION er OE 


: November . 1710. Walter Monteith Merchant in London, ad William ] 
_ Cuningham Writer in Edinburgh his Factor, againſt Captain Andrew = 
Douglaſs and John Cuningham of Ballindalloch his Factor. = 


' Vaptain Andrew Douglaſs having aſſigned to Mr. Alexander Leckir of Daſpers : 

2 Bond granted to him by Sir Alexander. Rennedy of Colætan and 70-48 
Kennedy his Son, for Five hundred Pound Sterling, upon Mr, Lectis s grant 
to the Captain a Backbond ; declaring the Aſſignation to be in Troft, xc 
a to One hundred and fixty Pound then advanced to him, and obliging hien 
ſelf to hold compt to the Captain for-the Superplims/: Walter Monteith, upor 
the Faith of this Aſſignation, lent ſeveral Sums to Ledkie; for which he 8% 
three Bonds, and thereupon raiſed Horning, and arreſted in the Hands ol 
Colzean as Debtor to Leckie, and purſued a Furthcoming. Wherein Captal 


ere riued: mung. er ag 
Wea compearing, craved Preference to the ſuperplus Dab by on 


| 


' 


2 Bjlman ie gs 
TATE, I abc e ED OTTER Fat Aromc 1710. 439 
iy oper and above the One hundred and fixty Pound | — — 
e ndreg and Pound. n 
40 ed ce f a be qualified and ried 60 doch S Eng: 
charge, and o erat orce, as if the Granter of the Backbond bad gr dong 
tors and ſing ” 8 e not only againſt the Aſſgny, but alſo agai hi RES 
7 7 5 ucceſſors, Jah) 6, 1676, Gordon and Sheen a n She 
4 Rights Ly ANCE againſt Watſon and Stuart. Keing in fg 
his Author; Ex N. ught to know and rely upon the Condition pF Faith 
Which muſt far miese Polt in cht, Cale, P i Juris in alium quam i pſe og 
| | „ Were - BESR, ene 
Hum e incontinenti adjectum. | 5 be Pars Contractus, at 


Aledged for Walter Monteith. The Ad deze 
Ran Monteith. The Aſſignation bearing to ha- a 
e Sm he re e Mechanar 8 
dad. induſtriouſly 17 2 not obliged to know of any private latent B ales 
_ Hirgg And he Fo nk to tempt and inſnare Perſons to lend 1 10 
aber 4, 166 5, Thon in Uſe to diſcourage ſuchifraudulent Practic 1 
aſſon der 5 againft Henderſon, Jul) 2, 1673 | Jackſon 7 
Anſuered for 3 N 15 Reid of Ballochmyle againſt Reid of 54 13 * 
Monreith che \ ouglaſs. No Reſpect to the Inconvenienc 4 hat 
ink Diſcharge 98 of the Backbond : Seing the ſame may be y, that 
et affect RY rounds of Compenſation, which are [mare 
3 8 e are as latent, an 
. e LO S 10UNA, That the Bacl nd 1 LO 6 BY og . 8 FOG IP 5 | 
(gnation; and therefore preferred Captaii Berg, ene 


f.. Ras" a2 is be 
““ orthwick of Fallahill, againſt „ ONO 
WPF: Ce” LUV ahill, a8 ain⁰ t M. 8 
not, one of the Accomptants in Exchequer e, 5 Rober t Arbuth- 


the Competition bet wixt Falahill Executor Creditor to the decæas d 1 
"It LIK: 1 a; Au reditor to "i «| 1 £2) 
Piet iliew Borhrc of fobfrner, nd Me. ker lee Des 
1 19h Sus of res da 
a OR beine ac e e 
e ee e fg Aon to dhe ok Months before 
A ehe I, legal A ſſignation to the el e 
Pyment of the Debt due by the Rebel to che Do the eſcheat Goods, for 
. to che Donatar-before the Rebel- 
ii ought to be preferred F 
by 116 5 55 135 ought to be preferred, his Debt being conſti- 
foe and ond long before the Rebellion; and his Diligence f 5 
5 compleated before Declarator of the Giſt of n | dof af o 
22 Aſignrin oth, Ber Credivr aflordin 
Wie 4 Rep, is Regan immediare Accoks to the Subjett coofirmed; Whete- 
n Thas 3 cal! Gi oof deck 
1 15 9 | 17 br ch t: Seine Gifts ol char Nature vaſe Fre a, 
Ryhed f YO 5 n mee kobe Caſuality is duly fallen. 
: | . 30 „The OL af * 'd ane | 
{0 it 1 | | bn 4 P ; it Eſcheat, after 1 the 1 
be ST pet 3 cf the TEL Goods, ve n ue Ele 
n Rebel's Debtors, whom it is not neceffary to call in the general] = IK 
1 oy novi Juris tribuit) but only to call meer ee. 
js: And a Donarar's Gift for Payment of his own Debt (and ſuch is Mr. 
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4% l Journal of the Saſſon; containing 
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:larators of Eſcheat are of a ſeparate Nature; and other Declarators have 
their own ſpecial Effects, as in a Declarator of Nonentry, the whole Mail 
fall due to the Superior after Citation. Tis true that the Rebel iſ Fax, hi 
the Rebellion falls from his own Right to his Goods: But by our Lay an 
| Cuſtom, a lawful Creditor before the Rebellion, completing his Diligence be 
fore Declarator of the Gift, is preferred to the Donatar, Stair, Inſtit. Lib 
Lit. 3. h. 16. Dirletoun's Doubts, Page Bo. Mackenzie, Inſtit. Page 55. , 
the Note in the Appendix, Page 238. February 24, 1637, Pilmuir againſt G wi 
And our benign Princes did ever accompt id ſolum noſtram, quod Debiti 4 
ß // OY 1 
 Triplyed for Mr. Arbuthnot. The Prattick betwixt Pilmair and Gapie i; 
wholly foreign to the preſent Purpoſe ; The-Queſtion there being betwix: | 
Creditor. and a Donatar of Eſcheat, whoſe Gift was poſterior to the Arreſ. 
ment. ate %%%ß'Üm „ 8 „ | 
| The Lords found, That Fallahill had the firſt complete Right to the Colo 
nel's Arrears due by the Commiſſioners of the Equivalent, which was the 
26 of the Competition; and therefore preferred him to the Donatzr of 


* 


November 9, 1710. The Juſtices of Peace within the Shire of Wigtoun 
_ againſt Robert Martin of Mooll. VVV 
| 1 — R. Martin of Mooll perſonally cited to appear before the Juſtics of 
I B Peace of the Shire of Migtoun, the 6 of October 1709 at the Quarter Sſſion 
to anſwer to a Complaint given in againſt him by James Meculloch his Tenant 
for beating and abuſing him, and to find Caution for keeping the Peace! 
Time coming, not compearing, was again, by Warrant of the Juſtices afore 
ſaid, perſonally cited to the ſame Effect, and failing to appear upon the ſecond 
Citation: The Juſtices fined him in Fifty Pound Scots for his two ſeveral Con: 
tumacies, which Decreet he ſuſpended. The Lords reſtricted the Fine to Tei 
Pound Scots, conform to the Limitations and Inſtructions given to infcrioghf 
Judges; albeit there was a double Contumacy : In Reſpect the Suſpender wat 
but once fined. And the Lords ſeemed to be clear, That a Perſon could not 
be fined for not finding Bail to keep the Peace, but only might be committed 


to Priſon, as in the Caſe of Lawburrows. 
November 14, 1916. Robert Dewar eldeſt Son to George Dewat Wrizht 
I Edinburgh, againff Margaret Wright his Fathers Relict. 


IN a Proceſs at the Inſtance of Robert Dewar, againſt Margaret Wright hi 
I Father's Relict: The Lords refuſed to ordain her to reſtore to the Pur 
ſuer a Silver Medal that had been gifted to her by his Father Intuiti Matriſ 
monii, the Marriage having followed ; albeit it diſſolved within Year an Day | 
by the Husband's Death. Here was Lis de paupere Rego. BK 


OTE. x 
LE 8 OT SST | - 
WP” 8 Bey Sg 8 3 N . 
: 


© _Eodem Die. William Roſs of Aldy, 4g«inſ Charles Roſs of EY: 
I the Proceſs of removing; at the Inſtance of William Roſs, as proper 74 
1 Fetter of the Lands of Lirrlealler, againſt Charles Roſs Granter of t 
Wadſet: The Lords July 25, 1710, found, That Charles Roſs having; 17 | 
William Roſs*s Requiſition and Charge ſor Payment of the Sum in the 1 ; 
made Offer and Conſignation thereof under Form of Jaſtrument ; . : Ro 


* 


Fit 


e 


r 


could not thereafter paſs from his Requiſition and Charge, and inſiſt in 
4 Removing - Albeit Chartes Roſs had uſed no Order of J ; ; 

William Roſs reclaimed, and repreſented, That there being no Offer of Pay- 
nent, nor Conſignation, before he inſiſted in his Removing, he is not obliged 


* 


4 accept of the Mony until lawful Premonition be made to him, in the Terms 
of the Contract. Whereupon the Lords found, That the Purſuer might paſs 
rom his Charge, and inſiſt in the Removing, reſerving to Charles Roſs to uſe 
n Order of Redemption as accords, in the Terms of the Contract of Wadſet. 
albeit it was alledged for him, That tho an Infeftment of Wadſet extinct by 
he Wadſetter's Premonition or Requiſition, revives by his paſſing from the 
Order; Yet a Charge of Horning uſed upon the Requiſition, cannot be ſo 
galt from, Stair, Inſtit. Lib. 2. Tit. 10. d. 22. In Reſpect it was anſwered 


lib. 2. Tit. 1. F. 4. Spotſwood, Tit. Afgnation, Donaldſon againſt Donaldſon: 
4nd the Citation by Charles Roſs out of Stair's Inſtitutions muſt be underſtood, 
where the Wadſetter hath not given ſufficient Evidence of his paſſing from 
the Charge, by making Uſe of his Infeftments. CTC MENT 


November 21, 1710. William Hamilton of Wiſhaw, againſt John Moir 
of Cairnhill. R ee e 


"A N Agreement betwixt William Hamilton of Wiſhaw, and Gavin Moir of 
Cairnhill, was drawn up in Form of Articles, written upon half a Sheet 


ned by both Parties and Witneſſes, without inſerting or deſigning the Wri- 
rand Witnefles; And thoſe to be performed by Wiſhaw, upon the ſecond 
de, at the Foot whereof both Parties obliged themſelves to perform the above 
md within Articles, betwixt and a certain Day; then the Writer and Wit- 


neſs are duly inſerted and deſigned, and both Parties and Witneſſes do again 
gelbe. Wiſhaw purſned John Moir, as Heir to Gavin Moir his Father, tg 


bis Part of the Artieltes. l 
Aludged for the Defender. Proceſs can't be ſuſtained againſt him, upon the 


nor the Names and Deſignations of Writer and Witneſſes inſerted, 


* 4 . 


the firſt Page; and the Articles in the laſt Page exprelly relate to the firſt : 
ind long miſſive Letters written upon ſeveral Pages are obligatory, tho? the 


_. 


| Witneſſes Names and Deſignations, doth no more ſupply the Nullity of the 
| inſt Side of rhe Contract, than if it had been written upon different Sheets: 
bn the Articles of the firſt Side might have been blank, and filled up at Plea- 
- And tho Accomprs and miſſive Letters have, by our uniform Practice; 


mes to be written Book-ways; and yet in theſe not only is each Page ſub- 
kbed; but the Number of Pages and the Writer and Witneſſes are mention- 
©: Whereas the ſecond Side of theſe Articles do not bear, That the Witneſſes 
Wiribing, were alſo Witneſſes to the firſt Side; or that it was written of the 
ne Date, and by the fame Writer. | Vat * 


7 


* 
* 


Net the laſt Page is relative to the firſt. 
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hr William Roſs, That a Requiſition and Charge have the ſame Effect, Srair, 


of Paper : Theſe to be performed by Cairnhill upon the firſt Page thereof; 


Articles to be performed by his Father; Becauſe the ſame bear no Date; 
Repled for the Purſuer. The Law requires Writer and Witneſſes to be 


nerted and deſigned in the End of the Writ : And it is ſo here, For this mu- 
til Agreement is but one idem Corpus Juri, anſwering to the Inſcription on 


it Page be only ſubſcribed; and Writer and Witneſſes are only inſerted and 
«ned under the laſt Page or Docket of fitted Accompts conſiſting of many 


' Duplyed for the Defender. Inſerting on the ſecond Page the Writer and 


ſound not to fall under the Act of Parliament; Obligations and Cogtracta 
ae nat ſo privileged. 2, It required a Statute, to allow Decreets and Secu- 


; The Lords found the Wric probative; and repelled the Defeace: In Re- 
Novettt- 
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- ſelves to be named Factors to theſe Eſtates, who being called to compt and 


Mall of the Outer-houſe, and other Places needful. 


JN a Reduction and Improbation at the Inſtance of Colonel Preſton, again 


JN the Action at the Inſtance of Thomas Law, againſt Thomas Tarnul, 28 
3 


ported as valid by their ſubſcribing Witneſſes to it. 
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November 23, 1710. ACT of 8 E DER UN of 7 Anent Factor: 03 
Bantrupt Eſtates. Fey „ e nan 
THE Lords of Council and Seſſion conſidering the many Inconveniencies 
| . ariſing to the Lieges when Application is made to them by Credity,, 
oa bankrupt and incumbred Eſtates, for nominating Factors to uplift the Rent, 
thereof, That Writers and other Dependents upon the Seſſion get them. 


} 


reckon for their Intromiſſions, prolong theſe Proceſſes to an intolerable Length 
to the great Vexation and Expence of the Creditors : For preventing of Which 
Abuſe in Time coming, the Lords declare all Writers, and other Dependerz 
on the Seſſion wholly incapable of any ſuch Truſt or Office by the Authority 
of the Lords, not withſtanding they ſhould impetrate the Conſent of the Cre. 
ditors; And if any ſuch Factory be extracted, That the ſame ſhall be void 
and null, without Prejudice to the Creditors to call theſe Factors and their 
Cautioners to Accompt, as if they were lawfully appointed: Declaring like ways 
That if ſuch Perſons ſhall ſuppreſs their Deſignation by their ordinary Imploy. 
ment, and depending on the Seſſion, that they may obtain ſuch Factories, they 
ſhall be incapable of managing Proceſſes thereafter, and be impriſoned during | 
the Lords Pleaſure. And ordain theſe Preſents to be printed and affixed onthe 


| ; e 24, 1710. Colonel George Preſton, againſt Calonel John Er. 
„ a by ä . 5 


. * wy &. 


. 


Colonel Ersin: The Lords refuſed to allow Writs to be received in 


againſt which a Decreet of Certification was fairly extracted; albeit Payment 
of the Purſuer's Expences was offered. FFT 


Eodem Die. Thomas Law, Son to William Law Taylor in Jedbugl. 
-  -4g4inſt Thomas Turnbul of Firth 


epreſenting his Father, for Payment of a Bond granted by him to the 


by an interdicted Perſon without Conſent of his Interdictors, could not be ſup- 


November 28, 1710. Lord Alexander Hay, againſt the Earl of Glasgow, 1 


and other Creditors of Spot. 


lexander/had advanced to the Rebel ; And it being found, That others of his 
Creditors ranked in Lord Alexander's Backbond to the Exchequer, had Right 
to the Annualrent of the Price in the Terms of the Minute, as coming in 
Place of the Rents of the Lands : Lord Alexander craved Allowance out - _ 


Purſuer's Father: The Lords were clearly of Opinion, That a Bond granted 


* b 
i: 
i «- 
"28 


HE Gift of Archibald Murray of Spot his Liferent Eſcheat acquired bY 
Lord Alexander Hay (who purchaſed the Barony of Spot by a Minute 
of Bale, after Archibald Murray had been denounced and regiſtred at the Horn JW 
being found to accrew to the Rebel and his Creditors with the Burden Ou 
the Expence of the Gift, and Debt in the Horning, and other Sums Lord 44 


n , 
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. 
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price of Sixteen thouſand Merks, contained in an heretable Bond, granted by 
the common Debtor to Miſtreſs Patricia Rathvey, from whom he had 
af 5 Earl of Glaſgom and other Creditors in the Backbond, ſought to be pre- 
ferred to the ſaid heretable Bond, upon this Ground; That albeit the Oblige- 
ment therein to infeft, was prior to the Denunciation, and the Seaſin follow- 
ing thereupon prior to the Giſt of Eſcheat; yet Seaſin was not taken within 
Year and Day after the Denunciatton. 


vited : Whereas the Infeftment in Queſtion is more than Year and Day 
,,,, . i 1 TY 
The Lords found the Gift of Eſcheat preferable to the heretable Bond. 


| fodem Die. James Wood Merchant is Edinburgh Supplicant, againſt My, 
Robert Fullarton Writer 70 the Signet. 8 1 


* Wood having given to Mr. Robert Fallarton his Agent an execute 
J Horning at his Inſtance, againſt William Mackie ; in Order to cauſe de- 
nounce him and raiſe a Caption: Mr. Fullarton put the Horning and Charge 
in the Hands of Thomas Breakinrig Meſſenger to denounce William Mackie, 
vo did denounce before expiring of the Days of the Charge; And upon that 

nunciation, when regiſtred, Mr. Fullarton raiſed and ſigned a Caption. 
mes Mood being fined by the Lords in Twenty Pound Sterling, for impriſoning 
Mukie upon that unwarrantable Caption; he complained to their Lordſhips; 
wdcraved that Mr. Fullarto might be found liable to reimburſe him of the 


1 dnjmered 


3 


! 


444 A Fournal of the Seſſn ; containing 


for that End, and obliged to find Surety to anſwer any Demands upon him 
Caſe, March à, 1628, Scot contra Banks, a Meſſenger was found in bona Tide 


ginal Occaſion of Mr. Wood's Damages, thro? the wrong Denunciation, he 


whatever may be in the Inſtances of Judges and Lawyers, Incommodum non 


betwixt Mr. Fullarton, and the Meſſenger ; both being i» Culpa, and liable to 


| ſeek any other Warrant: Whereas it is not every Denunciation that warrands] j 


nothing to do with the Meſſenger, he imployed only Mr. Falario» who 
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vn 


Anſwered for Mr. Fullarton. The Law of Nature and the civil Law oblipeth 
indeed to Reſtitution where. Damage is occaſioned Dolo malo or by Deſign. 
But here no Dole nor Fault can be charged upon him. And albeit Artigee,, 
affeftare non debent quod non intelligunt; this is not to be extended to liberal 
Sciences: Otherwiſe a Lawyer failing to propone a good Defence that might 
have occurred to another, ſhould be liable to make up the Client's Damages 


ſuſtained thro? the Omiſfion ; and Judges might be reached for Damages, whey 


their Sentences fall to be reviewed and reduced. 2. 'That which gave Riſe 
to Mr. Wood's Damages, was the Fact of the Meſſenger (a Perſon held and 
reputed knowing in his Office, a publick Officer whom the Law hath intruſted 


Ratione Officii) vis, The Denunciation : Which, having no obvious Nye 
ex Facie Scripture, and being duly regiſtred, was a ſufficient Warrant to Mr 
Fullarton to raiſe a Caption, without noticing the Charge. And in a parallel 


to poind, altho? the Decreet, upon which the Letters proceeded, did not beat 
the Perſon's Name. 3. Et ſeparat im, ſeing the Meſſenger (whom Mr. Fully; 
had Reaſon to preſume to have executed his Office faithfully ) was the ori. 


and his Cautioner ought firſt to be diſcuſſed : Mr. Fullarton, who had 90 
Acceſſion to the executing of the Denunciation, being at moſt but liable ſg. 
diarie. 9 F 3 hehe ear TEN TE "og 4 
d Replyed for James Wood, He having put the Horning in the Handzof M 
Mr. Fullarton his Agent, to raiſe a Caption; and Mr. Fullarton having in. 
ployed ſuch a Meſſenger, and followed his Faith implicitely, in raiſing the 
Caption, without examining the Charge and Denunciation, both which yere 


his Warrant: He was in Culpa lata, que Dolo equiparatar, and muſt keey 


Mr. Wood indemnis ; either ex Contractu Manaati, as having accepted a Man. 
date from him; or ex Contractu Locati, as having hired his Pains to him. A 
Lawyer's Advice is not parallel to this Caſe, for Conſilii non fraudulenti null 
eſt Obligatio; and there is a Difference betwixt giving Advice and exercing a 
commiſſion'd Office. Again, Writers to the Signet are under other Sorts of 
Ties, as to Writs preſented to the Queen's Signet and Seals, concerning which 
the Lords do frequently inculcate Injunctions upon them; than as to private M 
'Writs and Securities, drawn by them according to the Agreement of Parties. 
It cannot be pretended, That there is any ſuch Contract betwixt a Judge and 
"contending Parties, as there is betwixt an Agent and his Client. Beſides, 


ſolvit Argumentum. 2. It is not Mr. Wood's Concern to diſpute the Caſe 


him. The Caſe of Scot and Bazks, is nothing to the Purpoſe, for there the 
| Meſſenger poinded exactly conform to the Letters, and was not bound toll 


a Caption, but only a due and orderly Denunciation (as the Stile bears JW 
which plainly refers to the Execution or Charge. 3. Its abſurd to pretend. 
That the Meſſenger muſt be firſt diſcuſſed ; ſeing Mr. Mood hath directly 


received the Horning and undertook to complete the Diligence whereof the 
Denunciation is a Part, and imployed a Meſſenger of his own chooſing unknown 
The Lords decerned Mr. Fullarton to pay to James Wood Twenty Pound 
Sterling as the Damage paid by him to William Mackie. Eo 


November! 
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November 29, 1710. Hugh Mitchel of Dalgain, againſt Jean Baillie Relid 
of Thomas Shearer Merchant in Glaſgow and Thomas Shearer hey Son. 


N the Action at the Inſtance of Hugh Mitchel, againſt Jean Baillie and 
Thomas Shearer, for Payment of the Teinds of 'Two Acres of Land called c 
ſholm, belonging to and poſſeſs'd by the Defenders, to which Teinds the 
purſuer claimed Right by a Charter of Adjudication and Infeftment thereon. 
Alledged for the Defenders. The Charter of Adjudication is not a ſufficient 
Title, unleſs the Adjudication it ſelf, with a Right to theſe Teinds, in the 
Ferſon of him they are adjudged from were inſtructed: Adjudications being 
only relative Rights, taken and granted Periculo Petentium, 
Replyed for the Parſuer. A Charter and Seafin is a good Title, againſt 
ſch 4s have no Right at all. The Purſuer is not obliged to produce his Author's 
Right unleſs there were a Competition upon a better Right : As a Tenant 
could not, in a Proceſs of Mails and Duties at the Inſtance of an Adjudger, 
objet againſt the Adjudger's Title. IE. 


Duplhed for the Defenders, Every Heretor hath a kindly Right to the TR 
of his own Lands, fo long as a better doth not appear. 
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The Lords found no Proceſs at the Purſuer's Inſtance, unleſs he produ fe Wi 
the Adjudication it ſelf, and inſtruct a Right to the Teinds in the Perſon againſt - 
whom the Adjudication was led. ES 4 NOK 5 N 


November 36, 1916. Charles Mikie of Southfield, «gain? John Paton 1 
| Merchant in Edinburgh. 83 


Gnes Paton Relict of Archibald Paton Merchant in Edinburgh, diſponed 
and aſſigned, a Bond of 1000 Pound granted to her by the Lairds of 
dlakmanuan and Rennet, in Favours of Margaret Paton her Daughter, with _ 
this Proviſion : 1» Caſe William Paton late Baillie of Edinburgh my Son ſhall 
meſtion, quarrel or reduce this Right, then I aſſign her in Lieu thereof to 1000 
25 reſting by him to me, which I diſcharge him of, in Caſe of his not quar- 

lim, zue ſtibhning or reducing the ſaid Right, but conſenting to and ratifying 
ame. The Lords found, That William Paton, by the foreſaid Clauſe, was 
bound not only to conſent to and ratify Agnes Scot's Diſpoſition to Margaret 
Por her Daughter, but alſo to aſſign and diſpone the Debt in Favours of the 
lad Margaret „ 5 J an pon 


December 5, 1710. Mr. Michael Potter Miniſter of Kippen, againſt James 
Ure of Shirgartoun, and Mr. James Ure Writer to the Signet his Son. 


HE Lords, at the Inſtance of James Ure of Shirgartoun and his Son; 
1 idvocated, upon Grounds of Iniquity, from the Presbytery of Damblain, 

deſignation of an Augmentation of Glebe in Favours of Mr. Michael 
bas. Albeit it was alledged for the Presbytery, That they, as come in 
Ie of the Biſhop, being Judges in prima Inſtantia, had a privative Juriſ. 
ion, and the Lords could not advocate from them : More than Divorces 
uf be advocated from the Commiſſaries, or Cauſes Maritim from the Ad- 


| December 8, 1710. John Rule Son to the deceasd John Rule Chirurgion in 
Dumfreis, againſt Andrew Purdie Merchant in Edinburgh. 

4 N Newal Merchant in Dumffeis made a Diſpoſition, containing 4 
wi Procuratory of Reſignation of a Tenement of Land in that Burgh, to 
"—_— K k k 3 James 


Fj 


R 
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James Robſon Merchant there; who, without being legally infeſt, diſponeg 
it to John Robſon his Brother, Andrew Purdie's Author, with a Procurater 
to relign, Precept of Seaſin, and Aſſignation to all Writs in his Perſon, and 
John Robſou was infeft in Auno 1693. Thereafter John Rule Chirurgion in 
Dumfries, as Creditor to James Roben, adjudged from him Martin NemwaPs 
Diſpoſition, and upon the Procuratory therein, John Rule, as Heir to the 
Adjudger his Father, being infeft, raiſed a Proceſs of Mails and Dytj,, 
againſt the Tenants. Andrew Purdie who derived Right from John Ryj, 
compearing for his Intereſt, craved Preference: In Reſpect the Diſpoſſtion 
to his Author was anterior to John Rule's Adjudication, and did totally de. 
nude James Robſon. . 5 
Replyed for John Rule. The Diſpoſition to John Robſon Purdie's Author 
never having been intimated till the preſent Competition, after that 2 
Rule, by adjudging the Procuratorie in the Diſpoſition 1 by Neal 1 
James Robſon, and infefting himſelf thereon, acquired the real Right, which 
till then continued in the Perſon of Newal ; he Mr. Rule, as having the fi 
complete Right, is clearly preferable. For albeit Adjudications, which re 
legal Aſſignations, require no Intimation to complete them: Yet naked hi 
poſitions, as other perſonal Aſſignations, tranſmit not effectual Rights tothe 
Receivers, without Intimation ; and are preferable according to the Date 
the Tntimation. _ „„ 1 F 
Duplyed for Pardie. A Diſpoſition of an heretable Right whereon no Ii. 
feftment hath followed, doth fully denude the Diſponer, without Neceſſty 
of Infeftment, or Intimation, July 27, 1626, The Laird of Anſtruther cor; 
Black: And in the late Caſe betwixt Mr. David Dewar and David Fryhi 
It was found, That Mr. David Dewar's firſt Adjudication of Lands to hic 
his Debtor had only Right by Diſpoſition without Infeftment, did quit 
denude the Debtor ; and he was preferred to David French, a poſterior Ad 
judger, who ſtood infeft by Virtue of the Procuratory of Reſignation contained 
in the common Debtors Diſpoſition. The Reaſon of the Diſparity betwixt | 
Diſpoſition of Land, and an Aſſignation to a moveable Bond is: Becauſg 
the Land is properly Debtor to one that hath a Diſpoſition thereof, and { 
that Diſpoſition wants no Intimation to perfect it; Whereas an Afſgnation 
of a Bond, muſt be intimated to the Granter who is Debtor, to put him 7 
mala Fide to pay to the Cedent. *Tis in vain for Rule to plead upon Me 
tin NewaPs not being diveſted by the Diſpoſition to James Robſon: Sein 
the Queſtion is not betwixt Perſons deriving Right from Newal who was la 
infeft, but only betwixt thoſe whoſe common Author James Rolſn, bein 
never Infeft, was ſufficiently denuded by his diſponing the Procuratory tO 
John Robſon, before John Rule adjudged. 2. Eſto, that Intimation had bee 
_ neceſſary to perfect the Diſpoſition in Favours of John Robſon, yet that, b 


75 


ing an heretable Right, was ſufficiently intimated by his publick Inſeſtmen 


and the long Debate in the preſent Competition, and ſeveral Vears Poſſeſiq 
before John Raule's Infeftment as Heir to his Father. RR 
 Triplyed for John Rule. John Robſon's Infeftment cannot ſupply the Wally 
of Intimation of the Diſpoſition in his Favours : Becauſe, Seaſins are nan 
- properly Intimations, but only Publications of real Rights. And tho J 
Robſon might, by Virtue of the general Clauſe in the Diſpoſition to him A 

ſigning to all Writs, have been infeſt upon the Procuratory in Newals Dl 
poſition ; Yet he not having taken Infeftment upon that, but only upon © 
Procuratory in the Diſpoſition, granted by James Robſon ( who being ne 
duly infeft, could give no effectual Precept for infefting another ) Job» be 
Seaſin is null as granted a oz habente Poteſtatem; And fo cannot be ſuſta1 Ns 
as an Intimation of the Procuratory in Newal's Difpoſition. Nor can 
Deciſion betwixt Dewar and French influence the preſent Cafe : In my 
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both Dewar and French e the firſt Adjudication, being a 

Paal Aſſignation, was a complete Aſſignation without Tatimation ; Whereas a 

omple Diſpoſition affords no Js in Re, but only Jus ad Rem, which, tho? effectual \ 
,oainlt the Granter and his Heirs, or againſt Tenants, where no Perſon com- | 
Sts upon a better Right, is never complete againſt ſingular Succeſſors, till 
/ ˙ Lo ooo — ain ont bk . 

The Lords found, That James Robſon having only a perſonal Right by 


iſpoſition without Infeftment, the Diſpoſition made by him to John Robſon 
rem Purdie's Author, did fully denude him, without Neceſſity of Intima- 
gon; ſo that the Subject could not be thereafter adjudged from him; and 
terefore preferred Andrew Purdie. e N 


december 13, 1710, Sir William Craigie of Gairſey, Gainſi Sir Alexander 
L Douglaſs of Egleſhaw and other Freebolders of Orkney. 


Ir William Craigie purſued Sir Alexander Doaglaſs, and other Freeholders 
Jof Orkney, to make Payment of 9600 lib. Scots due to him for his Fees 
s Commiſſioner for the Stewartry of Orkzey, to the ſeveral Parliaments be- 
wixt the Years 168 1, and 1702, mentioned in a Certificate of his Attend- 
-nce under the Hand of one of the Clerks of Parliament. 5 


Alledged for the Defenders. All the Inhabitants of the Iſles of Orkney and 
etland, erected by the Act of Parliament 1669, into one Stewartry, being 
able for their Proportions of the Purſuer's Fees, and none of the Heretors of 
land being cited; no Proceſs can be ſuſtained. againſt the Defenders, till 
parties having Intereſt be in the Field, that it may be known what every 


3 


mn OF ͤᷣ RTE OT HIST ˙ . 
Replyed for the Purſuer. He was not bound to cite any Heretors of Letland, 
ſing none of theſe ſigned his Commiſſion,and he could not know that they had 


R " k 4 


any \ntereft in electing a Commiſſione "for Orkney : But the Defenders muſt 
dite them, inſtruct their Capacity to vote in ſuch Elections, and their being 
abe to Commiſſioner- fees, and produce their Valuations, before they can 
pretend to any proportionable Peduction upon their Account. Beſides, the 
tuations of Orkney and Tetland, in Order to proportion the Ceſs, wers 
Iſtinguiſhed by Order of the Treaſury in the Year 1693, and Ork»ey made 
by Two Parts, and Letland a Third: And the Purſuer inſiſts againſt the 
Itenders'only for Two Thirds of his Fees. © fs 
"The Lords found, That Orkney and Zyrland being one Stewartry, the 
Iwfver muſt call the Freeholders of both Iſles, and prove their Valuations, 
bs each may be liable only for their own Share. For it was thought, that 
th Valuations in Order to Aſſeſſment could nor be a Rule in this Cale : Seing 
. only who hold i Capite are liable for the Fees of Commiſſioners to the . 
44 iiament. F "TEE S090 7908) „ 14, TORE 
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ien Die. Mr. William Cuningham late Provoſt of Irvine, againſt the 
| Witers of Irvine and . 3 1 


N. William Caningham having charged the Skippers of Irvine and Salt- 


9. 5 


oats, upon a Decreet obtained at. his Inſtance, againſt, them before 
Ae Admiral, to pay, in the Terms of the Act 55 Parliament x661, Fourty 
ling Seger for every Cocket, procured from him, who is Clerk of the 
Nkets of Irvine and Saltcoats, by a Liferent Giſt from the Sovereign, pur- 
ld before the Union of the bro ine een . Ripper ſulpended, 
ul raiſed Reduction of the ſaid Decreet upon this Ground, That, - 5 
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= Fourth and Sixth Articles of the Union, there is not only a Freedom of Trade 
and Navigation, but a general Communication, of all other Rights, Privi. 


ji leges and Advantages; and all manner of Allowances and Incouragementz 
ll. in Relation to Trade, that obtained in England before the Union, are exprer 


ly given to Scotland; conſequently the Skippers there muſt have the Ez. 
on Eaſe of their Cocket-dues. © . | 
Replyed for Mr. William Cuningham. By the Twentieth Article of Unioh 
Liferent- offices in Scotland being ſpecially reſerved, and his Office being ſuch. 
it muſt be effeftual to him in the fame Manner as if the Treaty had n 

| been, or as he enjoyed it before, The Fourth or Sixth Articles, which 
1 only concern Burdens and Duties having an immediate Influence upon th, 
Subject of Trade, don't influence the Cocket-dues, which are not an Imyy. 
ſition upon the Subject of Trade, ſeing the Nature and Quantity of th, 
Cargo, Export and Import doth not alter them: but are a perſonal Pref, 
tion or Fee due by the Maſters of Ships, to the Man imployed in that 0. 
fice, for his Service in writing them free Paſſes. And it were impracticab. 
to reduce all caſual or remote Burdens concerning Navigation to one Stau. 
dard ; For at that Rate Seamens Wages, Anchorage, and Shore-dues, which 
differ in different Places, ſhould be the ſame every where. Again, ex 
the Sixth Article excepts Duties upon Import and Export, which th 
Subjects of either Kingdom are ſpecially exempted from by their privat 
Rights. Which Exception ( tho? the Privilege of Exemption only be expreſ}) 
muſt be underſtood to comprehend all private Rights, as well thoſe extend. 
ing the Burden, as thoſe exempting from it: The Reaſons for both being the 
fame. Again, that all private Grants in Favours of particular Perſons, yere 
underſtood to be reſerved, at leaſt not comprehended under the ge 
ral Article, is plain from ſeveral Inſtances. The City of London enjoys par 
_ ticular Privileges, both of Exemption from, and exacting Burdens not uſu 
in other Places. Particularly it is exempted from the Priſage which is: 


+ + 


Tun of Ten, or Two of Twenty, and above of all imported Wines, paid i 


many Places of England, by ancient Cuſtom, for the Uſe of the Sovereign 
Family. And tho? there be no particular Exception of the Privilege of th 
Eaft-India Company in the Articles of Union, theſ: are all without Contr 
verſie enjoyed as formerly. Again, albeit the Privileges competent w th 
Sugary of Glaſgom, and the Afuavitæ Brewers in Farrentaſb in the Nort 
of Scotland, be not expreſly reſerved in the Article of Exciſe ; let th 
Barons of Exchequer have never yet determined againſt them. Nay farther 
as poſteriora derogant prioribus: The Twentieth Article muſt be underſtood 
to qualifie the preceeding general Rule in the Sixth Article. 
 Daphed for the deen fen, The Twentieth Article relpefts only Offc 
 concerting civil Right in Matters of Property, and nor Offs ab 
Trade, which are liable to fo many Viciffitudes and Changes, as that 

| Dues thereof are ſtill alterable by ſupervenient Law. Yea, even Offices i 
civil Right, which ſavour more of the Nature of Property, have not oni 
been regulated, but quite taken away by ſubſequent Laws. Were not tl 
Profits and Powers of the Commiſſariot Courts abridged fince the Reval 
tion for the publick Benefit; albeit the Commiſſars and their Clerks Mal 
their Commiſſions for Life ? And when the Council and ſome other Jud 

|  Caxures were aboliſhed, their Clerks and Macers loſt their Offices. It's fü 
volous to pretend, That Cocket-dues are not an Impoſition upon the | 
of Trade, but only a Servant's Fee: For by the fame Reaſon it might "8 

| pretended, That the Does of Colle@ars, Surveyors and other Offices of 1 
Cutotns do as little concern the Subjett of Trade, and that 40 uch © 
ficer having been in Uſe before the Union to exact double of what the . 
, Eſtabliſhment alows, might eoncious {0'ro do, on Frerence of a Li 


a» 
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u Gift in his Favours. Again, Cocket-dues being univerſal upon all Ex- 
+ and exacted every where, it is not in the Caſe of local or caſual Dues; 
ich are only exacted at particular Places, on the Account of certain 
-nveniencies obtaining there, and no where elſe. 2. Tho particular Exempti- 
ns from paying Duties (which is the Caſe of the Inſtances of the City of 
don, Eaſt-India Company, Sugary of Glaſgow, and Aquavite Brewers 
the North) are excepted in the Sixth Article; the Privilege of exacting 
dre than the ordinary Duties, is no where excepted. And the Duty of 
lage in England, if any be, is but accidental and local, as the Mark upon 
ve Pack or Tun here at Edinburgh, and ſo do not concern the Caſe of 
xket-dues, which are univerſal upon Trade. | En . 
The Lords found, That the Charger's Liferent Right to the Clerk's Of- 
e Was not taken away by the Union; but ſuſtained the Reaſon of Suſpen- 
Ia and Reduction, that now ſince the Union, he can claim or exact no 

ore than what was paid in England for the Cocket-dues, at the Commence- 
ent of the Union. 1 | Ts = EY a ge 


odem Die. Joſeph Young Merthins is Edinburgh, againſt Henry Nisbet of 


Ofeph Toung having charged the Laird of Dean, upon a Decreet obtained 
againſt him before the Sheriffs of Edinburgh, to make Payment to Joſeph 
W 147 lib. 14 ſh. 9 d: Dean ſuſpended upon this Ground; That 106 
\, muſt be deduced, for which he had got Credit from the Charger 
bis Miſſive Letter dated in May 1706, bearing, That there remained 57 
0 /b. of Ballance of the Sum contained in the Decreet due by the Suſpen- 
br; after giving him Credit for all that was paid by him to the Char er, and 
ng off 106 lib. due to the Suſpender by Captain Richardſon, and that the 
Pharger intreated the Suſpender to pay the ſaid Ballance, and let him have 
nun Richardſon's ” apers with a Right thereto, Upon which the Suſpender 
2 tember laſt offered theſe Papers to the Charger, with a Right thereto 
nder Form of Inſtrument ; which Inſtrument bears, That the Charger acs 
41 75 the Suſpender's having made ſuch an Offer in due Time. 
enhed for the Charger. He had good Reaſon to refuſe to accept a Right 
Captam Richardſon's Debt 22 September laſt : His Circumſtances being 
tit far altered to the Worſe from what it was at the Date of the Charger's 
Laer. And where a Right is to be perfeQed in Writ, there is Locus Pæœæ. 
Mumie, till the Terms be agreed on, and the Writ extended, ſubſcribed 
nl delivered. 2. The Inſtrument taken by the Suſpender, cannot prove that 
ru and timeous Offers were made of the Papers, and a Right thereto :_ 
Kio the Aſſertion of a Notary cannot prove the Emiſſion of Words or Ex- 
ſeſſions at that Time, far leſs what paſt at other Times, before which he 
W no Warrant to aſſert, but the Suſpender's telling him it was fo. 
Duhed for the Suſpender. Alpeit in verbal Communings, requiring to be 
ph. in Writ, either Party is allowed to reſile, till that be done: Vet 
ere the” Suſpender's granting a Right by Tranſlation of Smeatoun's Debt, 
ad Mr. Toung's accepting thereof by his ſubſequent Miſſive Letter, did fully 
Unplete the Bargain, and exclude all Pretence of reſiling. 2. Tho? in 
Competition: of heretable Rights, Seaſin (without the Warrant thereof pro- 
Wal) is not ſuſtained : Yer in this Caſe, where there is a Proteſtation 
dy one Party againſt another, about ſomething to be done by either, the 
Notary by his Office is common Truſtee for both, and obliged faithfully to 
Iaſert in his Inſtrument what is required by the one, and the other's Anſwer 
Mercto; and to furniſh both with * 85 when required. 
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The Lords found, That the Suſpender having ſubſcribed a Right of He 

toun's Debt to the Charger, and he having accepted thereof by his mile 

3 | Letter; there was no Locus Pænitentiæ, and found the Letters orderly Dro. 

ceeded only for the Ballance of 57 Lib. 10 Shil: The Suſpender always pro. 

92 8 ing by the Notary and Inſtrumentary Witneſſes, That the Charger had acknoy. 

ledged by his Anſwer to the Suſpender's Proteſt, That the Offer of Captain 

| Richardſon's Papers, and a Right thereto, was made debito Tempore, * 


December 14, 1710. Euphan Smith Daughter to the deceaſt Mr. John Snitz 
f Browſterland, and Hugh Wallace Merchant in Cummock ber Huscband 
againſt William Smith now of Browſterland. | 


FF" He deceas'd Mr. John Smith diſponed his Land Eſtate to his eldeſt don 
f William, and granted a Bond of Proviſion to his five younger Children 
after- mentioned, as a Competency for their better Living : Wherein he obli,;y 
himſelf, his Heirs and Executors, to pay to Patrick Smith 20c0 Pound u 
Beatrix 3000 Merks, to Suſanna 2000 Lib, and to John and Euphan 5009 
Merks, equally betwixt them, Oc. And that at the firſt Term of V bit ſunky 
or Martinmas after the Granter's Deceaſe, when ever the ſamen ſhould hay: 
pen, with the ordinary Annualrent from the Term of Payment. Provided 
that the Sums of Mony ſo paid, ſhould. be in full Satisfaction of all Ponin 
natural, or what elſe they, or either of them could aſk or crave thro? the fd 
ther's Deceaſe; and that, in Caſe of any of theſe Children's Deceaſe without 
lawful Heirs of their own Body, their Portion ſhould be divided equally 
among the reſt ſurviving. Jobn Smith died before his Father, and Puri 
died after him, but conveyed what was reſting of his Portion by Teftanentic 
Favours of his eldeſt Brother William, for good Offices received from him. 
Eupban Smith and her Huſband for his Intereſt, purſued William her elde 
Brother, as repreſenting their Father, for Payment of her own Portion, ani 
_ _  horShatg of Joby — 8 

| Alledged for the Defender. He is not liable to the Purſuer for any Pat 0 
Fobn's Portion: Becauſe, he being furniſhed by his Father with all Neceſſrie 
during his Lifetime, and dying before the Father, wanted not the Sun off 
+ 2500 Merks provided to him, as a Competency for his better living, Again 
neither Principal nor Arinualrent being due till the next Term after the Fa 
ther's Death, and it being uncertain if 7ohn would ſurvive his Father; Di- 
mncertus habetur pro Conditione : Which Condition failing by J7obn's happeniny 
to die before his Father, made the Proviſion fall, 17 January 1665 Edgal 
C7777... ñß/ùZ ET £0, \r 

Replyed for the Purſuer. The Terms of the Subſtitution are general with 

out diſtinguiſhing, whether the Inſtitute Children, die before, or after ti 
Father. 2. Had not the Father inclined; That the Portion of the deccalin 
____ quendvcunque, ſhould, belong to the Survivgrs, he would immediately vp 
Juobn' Death, have altered the Bond; which Vie did not, tho he lived after obi 
= 2 conſiderable Time. Who doubts that the vulgar Subſtitution, / Heres 1998 
Fo er, comprehends the Caſe, ſi Heres eſſe non potuerit, by dying before th 
AT Teſtator ? Or was it ever alledged, That a Bond payable to any Perſon A 
EG = - Granter's Death, and failing him to a third Party, is not due, if the firf 
= - Creditor die; or that a Debtor is free, by his Creditor's dying before the Ter 
_ of Payment? 3. Jobs had a Right to his Provifion, which would by bu 
Death have paſſed to his Heirs, had it not been for 


3 r the Subſtitution which 
divides it equally among the ſurviving younger Children: For dabo cum mo 
mar, or cum tu morieris, is not an Obligement conditional, but in Diem cert um 
which ce/ſit licet non venit, L, 79. f. de Condit. et Demonſtrat. Vinnii Com 
YN * A * Jes 


| inſwered for the Defender. He hath Right to what is unpaid of Pairick's 
Potion, as Executor and univerſal Legatary to him, which he was made by 
te Defunct out of a rational and grateful Senſe of the many good Offices and 
ices he had done to him, by taking ſpecial Care of his Education, and get= 
ns him into a Poſt, 8 3 
lhed for the Purſuer - Patrick could not by any gratuitous Deed in Fa- 
Wurs of the Defender, evacuate the Father's expreſs Subſtitution of the younger 
Gildren to Patrick's Portion in the Caſe of his dying without Heirs of his 
own Body, January 31, 1679, Drummond contra Drummond, 10 February 
1605 the College of Edinburgh contra Wilſon and Scot: For Subſtitutes are 
v be conſidered as Heirs of Proviſion, and as Creditors in the Succeſſion. 
Duphed for the Defender. By the Courſe of Deciſions, Deeds, if Juſt and 
tonal,” albeit not for onerous Cauſes in Mony or Value, are ſuſtained, not- 
Viſtanding Deſtinations, Subſtitutions, Clauſes of Return, or Diviſion. Par- 
Curly, 16 June 1676, Mitchel contra Littlejobn, a Donation without an 
Nerous and neceſſary Cauſe. to a Wife, who died within Year and Day of the 
Utlage, was ſuſtained as a juſt and rational Deed, As to the Deciſions cite 
the Purſuer, they do not meet the preſent Caſe. For in that of Drummond 
ee „ a 
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Deciſions of the Lor as of Seſſion, &C. 1 710. 451 My 
ment. in Inſtit. de Verb. Obligat. F. 2. The Deciſion betwixt Edgar and Edeat | a 
is miſapplied, being in the Caſe of a Bond payable to Children at a certain Wil 
Age, Which was uncertain to exiſt, and pro Conditione habebatur: Whereas 1 
i; is moſt certain that all muſt die. 4. Whether John had Right or no, by 10 
dying before his Father; and whether the Father's Death be conſidered as à 106 
certain, or uncertain Day; Euphen being expreſly ſubſtituted in the Event of 1 
Jobn's dying without Children of his own Body, which hath fallen out, he 10 
bath Right. For the Right of a Subſtitute depends not upon a Succeſſion to 16 
the firſt Inſtitute, but upon the Condition of the Subſtitution; And the In- 10 
ſitute failing is conſidered, as if his Name had never been mentioned in the 100 
Bond: It being a Principle, that Subſtitutus ſub Conditione, exiſtente Con- wi 
jitione, babetur pro Inſtituto. So 1n the Caſe of Tailzies : It cannot be pre- 10 
tended, That if the firſt Inſtitute die before the Granter, the whole Sub- Wi 
titutes are cut off, = Ad 5 | e in 

Duplyed for the Defender. In this Caſe Dies nec ceſſit, nec venit, the 14 
Obligement being payable at an uncertain Day, viz. To John Smith if he lived 10 
Full the Term after his Father's Death, albeit it was certain the Father would 1 
die. The Defender's Caſe is much ſtronger than that of the Edgars: For N 
Johns Proviſion had no Effect; Whereas the Edgars ſurvived the Granter of 10 
the Proviſion, and enjoyed an Intereſt of 5 per Cent. provided to them till AN 
they ſhould attain to the Age appointed for Payment of the principal Sum. bl. 
The Clauſe of Diviſion is no Part of the Obligement conſtituting the Porti- 1 
om, but is only adjected after it: So that where the Obligement for the Portion 49 
eaſcth thro* not Exiſtence of the Condition, the Portion, which is not, can- 41. 
wt be divided. Again, the Words, In full Satisfaction of all Portion natural, 1 
notber Things that can be craved thro the Fathers Deceaſe, neceſſarly im- Ti 

un, that John could lay no Claim to it, without ſurviving his Father: 1 

Lang a Portion natural is only due at the Father's Death. The Preſumption Wh! 
fa the Father's not cancelling the Bond, is of no Weight; the Father 13.3 
having died ſhortly after his Son, and had little Time to think of Buſineſs : EW 

Nor was it neceſſary to alter the Bond, which ſubfiſted as to four of the Chil- 1 

dren, and did evaniſh as to John, by failing of the Condition expreſt. 5 

The Lords found, That the Purſuer hath Right to her Share of Jobas YOU 
Portion, who died before his Father; in Reſpe& of the Subſtitution in the 8h 
nn ORR — age al 

| The Purſuer did further inſiſt for a Share of Patrick's Portion, who died iN 
ar his Father. 8 5 5 ig 
ay 
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vide her Son, as the Father was : Seing legitima non debetur ex Parte Matti, 
ſed tantum ex Parte Patris. | 


de Legat. et Fidei-commiſſ. Cujac. Oper. que edi voluit, Tom. 1. Conſ. 22. And 


For what is reaſonable or unreaſonable, is not a Queſtion in Law, but a Qu, 


The Lords found, That Patrick could diſpoſe upon his Portion or Provifn | 
by Teſtament, or otherways, for Cauſes reaſonable, tho not onerous, m; 
withſtanding of the Subſtitution in the Bond of Proviſion, = " 


December 15, 1910. Walter Forſyth Fleſber i 
_* Ritchie Relick of | Steidman Fleſber in Kirkaldie. 
for Pa 


upon the paſſive Titles, except for ſmall Debts expreſly allowed by the AW 
"Parliament 1661, to be purſued before them. . 


Eodem Die. The Lord and Lady Ormiſtoun, ag ainft John Hamilton Ban- 


to him: The Lords found, That the Purſuer could not have Allowance out 
of the Executry, of extraordinary Expence neceſſarly diſburſed in expeding 8 


the Defender, who. is ſerved Heir to him. Albeit he the Defender alſo re 


n 1 . * 
December 16, 1710. David Muſchet of Callihat, againſt John Harvy 9} 
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contra Drummond, the Bond of Proviſion to the Siſters expreſly contained 
Clauſe, That it ſhould return to the Granter himſelf and his Heirs, which; 
ſtronger and more favourable than a Subſtitution : And Patrick's diſpoſing 

Teſtament in Favours of his Father's Heir, is rather fortified by that Prattici 
The other Caſe betwixt the College and Wilſon, is as little to the Purpoſe. Far 
there the Mony was lent by Mortimer the Mother, and the Bond containg, 
Proviſion, That failing Heirs of the Son's Body, the Mony ſhould return 9 
the Mother: Which was of the Nature of a Proviſion or Condition, and ny 
a ſimple Subſtitution. And the Mother was not under that. Obligation to pr, 


© Triplyed for the Purſuer. By the civil Law, no Inſtitute could diſappcin 
the Subſtitution, even by onerous Deeds, L. 3. F. 2, 3, 4. Cod. communi 


tho? our Law hath ſo far receded from the civil Law, as to allow to diſpons 
for onerous Cauſes, it allows not of rational, in Oppoſition to onerous Dee, 


ſtion of Prudence, which is moſt uneertain according to the various Opinich 
of Mankind. And as to the Deciſion cited by the Defender, it makes nothiy 
for him, many Things being allowed Favore Matrimonii et Liberorum, which 
is 4 moſt onerous Gauſe, that ought not to be drawn in Conſequence. 


Falkland, egainft Magus 


Alter Forſyth having purſued Margaret Steidman before the Juſtices of 
Peace of Fife, as repreſenting her Huſband, upon the paſſive Titles, 
yment of 29 lib. Scors : The Lords advocated the Cauſe upon this 
Ground, That the Juſtices of Peace are not competent to judge in Adios 


7 


Sour. 


IN the Compt and Reckoning at the Inſtance of the Lady Ormiftoun, 38 
Executrix to the Lord Whitelaw, againſt John Hamilton of Bangour 1s Heil 


the Confirmation, occaſioned by the Fault and Means of the deceas d Mr. 


aA 


James Hamilton of Bangour, apparent Heir to the Defunct, in Pre) udice of f 


preſents the {aid Mr. James Hamilton his Father, againſt whom no Actio | : 
We brought upon that Head in his Lifetime. 4 


Y Contract betwixt Callibat on the one Part, and Alexander Steuart - | 
'J Craigtoun and John Harvy of Black-houſe on the other Part, Fa 
LIT ES = 3 2 8 2 . A 8 3 
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Deciſions of the Lords of Seſfjon, &c. 1710. 453 
-02,.Callibat diſponed his Wood to them, for which thev obliced ther 28 
1703, P ; em, for Which they obliged th 
— Heirs to pay to him 1060 lib. Scots at the P | 
after Craigtous turned inſolvent and died, Callibat charged John Harvy for 
payment of the whole Sum, who ſuſpended upon this Reaſon, That he could 
Woly be liable for the half of the Price of the Wood: In Reſpe& he was not 
bound conjunctly and ſeverally with Craigtoun. 5 

Anſwered for the Charger. The Suſpender and Craigtoun, being Co- partners 
u the Bargain, and corre? debendi, are both liable i» ſolidum. 

Replyed for the Suſpender. Co-partnery is not to be preſumed without ex- 
xreſs Conſent of Parties, which cannot be alledged here. For every Communion 
infers not a Society: There is no Society betwixt Heirs-Portioners, who are 
Owners of the Heretage pro indiviſo; Nor is there a Co-partnery betwixt two 
perſons buying, or giving Commiſſion to buy one and the ſame Thing, L. 31. 
L. 32. F. pro Socio, Stair Inſtit. Lib. 1. Tit. 16. F. 1 ; Albeit there is an ac- 
dental Communion betwixt theſe. JJJ%%%%%%% EO FO 

Replyed for the Charger, Albeit in the Caſe of Bonds of borrowed Mony, 
phich is diviſible eo Memento, that it is received, the Co-obligants not being 
ound conjunctly and ſeverally, are liable pro rata only, each being preſumed 
o have drawn his own Share: Yet the Delivery of a Bargain of Victual to 
One of Two, or more Buyers, purifies the Contract, tho' it mention not 
hat Quantity each was to receive; and in this Caſe the Wood being bought 
y both pro indiviſo, each of the Buyers is liable in ſolidum for the Price. 
| The Lords found the Suſpender liable in ſolidum for the whole Price: In 


ſpe& the Wood was ſold to them pro indiuiſo. 5 


dem Die. Sir James Elphinſton of Logie, againſt Anna Paton Reli# of 
Andrew Logie of Loanh ea. e n 

IN the Proceſs at the Inſtance of Sir James Elphinſton, againſt Auna Paton; 
If Executrix to her Huſband, for Payment of certain Sums due by him 
b the Purſuer ; the Defender having alledged, That the Inventory of the 
Defunt's Teſtament was exhauſted : The Lords found in the general, That 
mn Executrix, having an Office, could only ſtate, in Order to exhauſt the 
Dfunt's Teftament, what was actually paid of his Debts, and not the Sums 
tained in the Grounds of Debt; and ought to communicate the Benefit 
ay Eaſes got from ſome Creditors to the reſt. 


their Mills, again# Jean Alexander Reliò of Baillie Adam Cleghorn Brewer 


N the. Action at the Inſtance of the Magiſtrates of Edinburgh and the Tackſ- 
un of their Mills, againſt Jean Alexander, for abſtracted Multures of 
Il brewed. within the Liberties of the Town; The Purſuers founded upon 
Q ancient. Charter granted by King Robert the Bruce to the Town of Edin. 
bug, bearing, Sciatis nos dediſſe et ad feudifirmam dimiſiſſe, et hac Preſents 
Us notes confirmaſſe Burgenſibus Burgi noſtri de Edinburgh; pradifuin 
um noſtrum de Edinburgh, una cum Portu de Leith, molendinis et cateris 


inentiis ſuis, tenend. el habend. eiſdem Burgenſibus er eorum : Succeſ- 
J#by; de nobis eh Heredibus noſtr is liber 65 quiete, plenarie er h on orifice P er 


Wer reflas metas et diviſas ſuas cum omnibus Commoditatibus, Libertati- . 
u er Aframentis. que ad ditum Burgum juſte ſpectare ſolebant tempore 
"me Memorie Regis Alexandri Predeceſſoris noſtri ultimo Defuncti, n, 
8 LI13 | 115 . 
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without their Conſent, Seing Jus meum auferri nequit fine Fado mey, g 
the Methods of Law. For tho the Diſpoſition of a Mill conveys a Thirlzg 


conſtat that the Town's Common Good lying without the Royalty was ered 


his Mill cam aſtridis Multuris, who is preſumed to thirl thereby his own 
Lands: But the King was not Proprietor of the Burger-tenements. Nor is] 
| there any implied Servitude upon the Burgeſſes of Edinburgh to the Mill off 
the Burgh, more than upon any other Heretors thro* the Country, Theirf 
being united in a Community, is ſo far from rendring their Condition worſe 
in this Matter; that the granting of the Mills with the other Common-good 
to be ſubſervient to the Community, argues for their Freedom, and that they are 
ina Manner the Maſters the Exection of a Town Council being for Orders fake 
Conſequently, their Property is not preſumed to be ſubje&ed by ſuch a genera 
Charter; whatever Effect it might have againſt the Lands, and Poſlſeſlors 


Rephed for the Purſuers. King Robert Bruce's Charter runs in the expreſſ 
Terms of an original Charter, giving, granting, diſponing and perpetualll 
Pertaining to the Town in King Alexander's Time, doth not hinder it to bBaY 


_ eſpecially where Mills are diſponed, as here, cum ſais Pertinentii in a ſhort ; 


G. Maltaris can ſecure againſt ſuch a Thirlage, Fuly 17, 1629, the Lairg 


454 A Fournal of the Seſſion; containing 
inde nobis er Maredibus noſtris annuatim ditti Burgenſes et eorum Scceſſy, 


52 Mercas Sterling, ad Termimos Pentecoſtes, ſancti Martins in Hieme iro 
equali Portione. Whereby they contended, That à Right of Thirlage y,, 


* ** 
W 


, v by * 


clearly conſtituted in Favours of the Town, confirmed and cleared by ſub. 


ſequent Charters from the Sovereign in the Years 1603, and 1636, Contain. 
ing Novodamus's, Mills and Multures, and alſo by many Acts of Town Coun. 
cil from the Year 1655 incluſive, till the Year 1660, diſcharging any Ih. 
dweller within the Freedom of the Burgh, to pals from the common Mill 
with their Malt to grind at any other Mill. | 

Anſwered for the Defender. A ſimple Charter cum Molendinis, without 10 
much as the uſual Words cum Multuris, can never infer 2 new Thirlage : Eſpe. 
cially conſidering, That this Charter appears not to be the original Ere&iq. 
Charter of the Burgh, from its confirming to the Burgeſſes all their Pri. 
leges as poſſeſt in the Reign of King Alexander; and therefore could not, i 
the Thirlage was conſtituted before, impoſe a Burden upon the Burgeſy 


conſtituted before, as an Acceſſory, tho not expreſt; it never conſtitutes a Thi. 
age. It is indeed eſſential to a Mill, to take Hire for grinding, to which zl 
5 grind ſubject themſelves ; but an Obligement not to withdraw from te 
Mill is not eſſential, but requires to be conſtituted as other adventitios 
Rights. Mills are mentioned in this Charter, not from a View to conſtitye 

a new Thirlage, but only to convey the Property, and in Conſequence, ay 
former Aſtriction. Becauſe, they are conſidered as ſeparata Tenementa, which 
don't paſs as Part and Pertinent, except where united in a Barony ; and unn 


into a Barony. Yea further, a Clauſe even cum Molenginis et aſtrifis Ml. 
turis, in the ordinary Acceptation doth not conſtitute a new Aſtriction, but 
only Multures formerly eonſtituted; unleſs the Proprietar of Lands diſpone 


of the Common-good, which the Community, as Maſters, may thirl. 


confirming, &c. And the Clauſe with all the Commodities and Libertieg; 


an Original, eſpecially as to the Mills. Nor doth it import, That the Charte 
bears not cam Multuris : For a Diſpoſition of Mills, carries the Multures, | | 


Charter, when the Simplicity of the Age did not uſe many Words to exprels 3 
the ſame ; Multures being the proper Pertinents of Mills. So that the Purſuer 1 
are under no Neceſſity to inſtruct that the Thirlage was conſtituted be oY 
the ſaid Charter. 2. It's a Miſtake, That a Diſpoſition of Mills doth not 
carry the Servitude of Multures not conſtituted before: For the whole Landi 
of a Barony are naturally aſtrifted to the Mill thereof, without any Thirlagch 


in Writ, and nothing but an Infeftment of any Land thereof cum Aare 
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Newliſtoun contra Inglis, And the Erection of a Burgh Royal, with a Dif- 
dolition of Mills as a Part of the common Good thereof, hath as great a Pri- 
vilege, as any Erection of a Barony. Beſides, the Town's Mills, being a 
part of the Royalty of the Burgh, are in the Caſe of the King's Mills, to 
ich Thirlage is ſufficiently inſtructed by ſimple coming to the Mill, with- 
ut any Adminicle in Writ: And here the Conſtitution of Thirlage by the 
vrefaid Charter, is cleared and fortified by Acts of the Town Council, and 
z continua! Acquieſcence of the Brewers, till of late that the Defender began 

abſtract. EN : | JJ 
1 Daplyed for the Defender. The Parallel doth not hold betwixt a Barony 
and a Burgh: For it is upon the Baron's Right of Property of the Lands, and 
his preſumed Inclination to have his own Tenants go to his own Mill, that 
he Preſumption of Thirlage is founded; fince greater Juriſdictions as a 
Lordſhip, County, or Stewartry afford no ſuch Preſumption. As the Magi- | 
ſrates and Town Council of a Burgh (who are not Proprietars of the Burgher 
Tenements, but only Adminiſtrators of the common Good) could not con- 
| ditute a Servitude by their Deed : So no Preſumption can ariſe from it. 
Refides, it ſeems unnatural for a Burgh to be thirled, it being deſigned for 
Habitation and Trade, and liable to no Burdens but what are impoſed by 
Parliament. Again, tho' the Diſpoſition of a Barony will carry Mills, if any 

be, 25 a Pertinent, and Seaſin taken on the Lands will include a Mill, with- 
out any diſtinct ſpecifick Symbol: Yet it cannot be conceived that a Baron 
«under a Neceſſity to thirl his Lands to his Mill. On the contrary, it was 
und not ſufficient to thirl Lands, that they were Part of a Barony, whereof 
he Mill belonged to the Pretender to the Thirlage, July 12, 1621, Doaglaſs © 
mtra Earl of Murray, and July 13, 1632, Earl of Mortoun contra Feuars of 
Juckart ; Tho? indeed leſs Proof in ſuch a Caſe will be ſuſtained to inter a 
Thirlage. As to the Caſe of Newliſtoun and Inglis, as it is a very ſingular 
Dedlion; fo my Lord Stair, Tit. Servitudes real, d. 17. ſuppoſeth plainly 
at this Thirlage had been conſtituted before, and that diſponing a Part of 
the Lands of the Barony did not infer a Liberation, unleſs there had been 
Chuſes to that Purpoſe. 2. There can be no reaſoning from the Parallel of 
the King's Mills, without proving immemorial Poſſeſſion. Beſides, that Pri- 
jive being reſtricted to the King's Property, can never be extended to 
The Lords found, That by the Charter granted by King Robert the Brace 
tithe Good Town of Edinburgh, a Thirlage within the Royalty to the Town- 
mils is conſtituted : By which the Good Town is enabled to reſtrain and 
inder the Brewers to make Uſe of Hand-mills, or other Ingines, or do any 
| ter Thing whereby the ſaid Thirlage may be prejudiced and diverted, = 


 ... Fodem Die. Colonel Erskin, againſt Sir George Hamilton. 
IN Appriſing being led of the Lands of Tulliallan, at the Inſtance of 
Ane Henderſon Son to John Henderſon of Fordel, againſt Sir John 
Blukadder in Anno 1633, upon which Infeftment followed in the 1634: In 
the Year. 1670 Alexander Earl of Kincardin ( who acquired Right to this 
lopriſing without taking Tnfeftment ) did in the 1673 grant an Infeftment 
A Annualrent out of theſe Lands to the Lord Cardroſs for 5; Merks, and 
in the Year 1676 granted an heretable Bond of Relief to him of ſeveral 
ebts and Ingagements, upon which the Lord Cardroſs was infeft. In the 
Yer 1678 the Earl diſponed the Lands in Favours of Sir Robert Miln Sir 
Gorge Hamilton's Author, who was publicly infeft in the Year 1680. Co- 
Riel Erstis having the Lord Cardroſs's Right in his Perſon, craved to 1 3 
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ferred to the Lands of Talliallan, upon the Diſpoſition of Henderſon's Appriſig 


in Favours of the Earl of Kzncardin. 8 EN 
Anſwered for Sir George Hamilton. He had beſt Right to the Diſpoſition of 
the Appriſing made to the Earl of Kzncardin; in Reſpect it was direg 
conveyed to Sir Robert Miln by the foreſaid Diſpoſition from the Earl, cy, 
taining a general Aſſignation to all Diſpoſitions and other Rights he had to th 
Lands: And the Infeftments of Annualrent and Relief in Favours of the Ly | 
Cardroſs were void and null as to the Lands of Talliallan; The Earl hayir 
no real Right thereof in his Perſon, but a ſimple Diſpoſition never completed 
by Infeftment, which could not intitle him to paſs a real Right to the Log 

3 Car droſs. L 
7 5 22 for Colonel Erskin. Sir George Hamilton, by Virtue of the Diſpo. 
= ſition made by the Earl to Sir Robert Miln of the Lands, Writs and Evident 
_ cannot exclude Cardroſss anterior Infeftment of Relief: For the Afignatig, 
9 to Mails and Duties in Cardroſs's Bond of Relief, upon which a Decreet 9 
—_ Mails and Duties followed, did effectually denude the Earl of the-Diſpoſiic 
to Henderſon's Appriſing, which hath no further Effe& in Law than an Aſſy, 
_ nation to Mails and Duties; as a Tranſlation denudes an Aſſigny in any oth 
Caſe. 2. A Right to the Property of Lands doth tacitly convey any leſy 
Right that ſtood in the Granter's Perſon, according to the Rule, Major; inf 
Minus: Therefore the Obligement to infeft, with the Procuratory of Reſp, 
| nation contained in Cardroſs's Bond, which was a qualified Right of Proper, 
_ | did certainly convey to him any inferior 5 85 to theſe Lands, and con. 
| | uently the Diſpoſition to Henderſon's Appriſing; and a Procuratory of te. 
fr as my Lord Stair, Inſtit. Pag. 184 ſays, hath the Effect of a hi. 


1 poſition. So the common Way of tailziein Eſtates, is not by a formal 
3 Diſpoſition, but by a Bond obliging to infeft the Heirs of Tailzie, containing 
mm Procuratory of Reſignation, or by a Procuratory of Reſignation in their Fayours 
without either Bond or Diſpoſition : Which Tailzies could not be diſappointed 
by a Creditor of the Maker adjudging ſome old Appriſing to which lis 
Debtor had acquired Right without Infeftment. For otherwiſe the Rights of 
WM many of the beſt Eſtates in Scotland might be called in Queſtion, and lid 
= open: It being ordinary for Perſons once infeft, to acquire other Rylts 
_— Without expeding Infeftment thereon, or being nicely cautious to infeft uo 
the moſt preferable, 3. An Apprifing diſponed to one already infeſ is ſo 
EZ far extinguiſhed and renounced, that it cannot thereafter be made uſe of 
_ againſt the Acquirer or his Succeſſors: Tho? they may uſe it as a fanding 
Right againſt any Third Party, pretending a better Right. to the Lands uponlff 
which they were infeft. E N . e e 
Daplyed for Sir George Hamilton. Any pretended implied Diſpoſition in 
the Obligement to infeft, did not inable the Lord Cardroſs to reſign by Virtus 
of the Procuratory, or take Infeftment by Virtue of the Precept in the Dil 
poſition granted by Sir John Henderſon to the Earl: And albeit a ſubſequenanl 
Infeftment in the Earl's Perſon might have accrewed to the Lord C«r9r9/s Ml 
yet the Earls Right having continued ever in the Terms of a ſimple Diſpoſition | : 
Cararoſss Infeftment from him is null, as flowing 4 non habente Poteſt atem 
2. As the foreſaid Obligement to infeft, could convey no real Right; neither : 
could it hinder the Earl to grant a direct Diſpoſition and Aſſignation to Sig : 
Robert Miln: For even a ſecond Diſpoſition completed by Infeftment, would 
have carried the EarPs Right away in Prejudice of the Receiver of à priofy 
Diſpoſition, as was decided June 20, 1676, Brown contra Smith. | 
T riplyed for Colonel Erskin. The Deciſion berwixt Brown and Smith make 
nothing for Sir George. Becauſe, 1. The Queſtion there was with an Infeft- 
ment of Annualrent, which is not à Right of Property, and could not be 
underſtood a Conveyance of the Property that ſtood in Brow®'s 1 
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Whereas the Infeſtment of Relief given to Cardroſs, was a Right of the ſame 
Nature With that which Rood in the EarPs Perſon, and might be transferred 
by any Writ inter Vivos ſhewing his Intention ſo to do. 2. Brown the An- 
qualrenter*s Infeftment was never clothed with Poſſeſſion, and therefore it 
ſeem'd juſt to prefer Smith a ſingular Succeſſor, who firſt perfected his 
Barbe Lords found, That Cardroſs's Right of Relief containing a Procuratory 
of Reſignation and Aſſignation to the Mails and Duties, conveyed all Rights 
perſonal as well as real that were in the EarPs Perſon, for Security and Relief 
of the Debts therein contained; and therefore found, That the Colonels 


. 


Right being prior to Sir Robert Miln's Right, is preferable. 


godem Die. ACT of SED ER UN T Auen ſubſeribing Informations; 


Petitions and Anſwers. 


THE: Lords of Council and Seſſion, for the ſpeedier Diſpatch of Proceſſes 
that come before them, Ordain the Adt of Sederunt February 6, 1692, 
far regulating the Order of Informations and Petitions, to be duly obſerved ; 
and wherein it is declared, That the Lords will take no Notice of, nor 
give any Anſwer to Matters of Fact in Bills and Informations, except to 
ſuch as ſhall be diſtinctly propoſed, as either inſtructed by particular Writs 


ey propoſe to be proven, and that in either Caſe, they ſet down the ſaid 
edgeances inſtructed or to be proven in large Characters, that they may 


inſt. which they are propoſed : Likeas, The Lords prohibite any Thing 
be inſert in the Informations, but in Relation to the Points contained in 


Minutes: - And further, They Ordain, That all Pe 
Iiformations, given in to their Boxes, whether in Print or Writ, have the 
ldvocate?s Name ſubjoined thereto, who ſhall be looked upon as the Drawers 


tie Cenſures in the Twenty third Article of the Regulations 1695. And 


Ile Tnterlocutor reclaimed againſt, whether of the Inner, or Outer Houſe ; 
ks if, They diſcharge all Printers to print any Petition, Anſwer, or In- 


 WWmaion, without an figned Warrant from an Advocate, whoſe Name 
can print at the Bottom thereof. And its hereby declared, That the 


ik Preſents to be printed, and affixed on the Wall of the Outer Houſe, and 
Ker Places needful. V | 


: . OY 


Cuningham Relid of Thomas Porteous Merchant there. 


I the Proceſs of Declarator of Expiration of the Legal of an Appriſing of 
bme Houſes in Edinburgh, belonging to the deceas'd Thomas Porteous, at 
1 Inſtance of William Baillie, againſt Janet Cuningham Relict of Porteons : 
I Lords ſuſtained this Objection againſt the Appriſing, that it did not 


! 
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which bear, That the Alledgers offer to prove their Alledgeances which 


ewe diſtinct Anſwers, and that every Alledgeance bear the Point for, or 


lhe Minute of Debate, and that the Informations keep the ſame Order in 
the afwers to Alledgeances, in Which , are ſet down in the 
1] Petitions, Anſwers and 


ref, and anſwerable for what they may contain, and likeways liable to 


tlit all reclaiming Bills have the Date when given in, and bear the Date of 


Lords will pronounce no Interlocutor nor Deliverance, upon any Information; 
uon or Anſwer given in, otherways than as above ordained : And Ordain 


Wonder 26, 2756. William Baillie Wright in Edinburgh, againſt Janet 


a Copy to have been affix 75 upon the Market-crols, but only as 
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Copy was left there, relevant to hinder the Legal to expire, and take off tl, 


| Kaneſeſſions in London, that one Captain Thomas Gourlay died on Board 


tive in Our Law. 2. The Afrdavits : do not ſpecifie or deſcribe Calin 


in the 1707, yet the Condition of the Legacy cannot be underſtood to be 


ed from his not appearing ſeveral Years in Time of War, unleſs the cor 
trary were proved. 2. The Condition, in Caſe he died in his Voyage to th 


Caſe; that being only an additional Character acquired by him during l 
Stay in the Indies. And ſufficiently conſtat de Perſona, ſo long as the De 


the Howland at ear Time... <: 


rents thereof, in Caſe the ſaid Thomas Gourlay ſhould ever appear. 
Doccember 21, 1910. Jean Pitcairn Relic# of Mr. John Ainſworth Merch 


5 the poinding of the Ground at the Inſtance of Jean Pitcairn, as havil 
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Accumulations, and reſtrict the Appriſing to the principal Sum and Annual. 
eee r  e t” 


LE 
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Haden Die. William Henderſon Merchant in London and Elizabeth Yoo! 
his Spouſe, againſt Thomas Morton in Ruchlays, and John Smith Writer in 
| Cowper. | e ; 2 h 


1 


IN the Action at the Inſtance of William Henderſon and his Spouſe, again}. 
Thomas Morton and John Smith, as Havers of the Effects of Thong 
Gourlay Mariner, who had legated and aſſigned to the Purſuers 1 50 lib 
Sterling in Caſe he died in his intended Voyage to the Eaſt-Indies, in the 
Ship the Ceſar, John Clerk Commander, which departed from England | 
March 1704; the Purſuers produced two Afidavits by Ambroſe Fox Cy. 
penter, and Nathaniel Cooper Chaplain in the Ship the Howland, made | 


the ſaid Ship lying in Belliſore Road near Bengall in September 1707, for ig 
ſtructing Thomas Gourlay's Death, and purifying the Condition of the [yp 

Alledged for the Defenders. Afidavits taken abroad without Warrant 
Commiſſion from the Lords, and without calling any Perſon intereſſed ij 
object againſt their Hahility, or croſs interrogate them, are not pros 


Gourlay who died aboard the Howland, to have been the ſame Perſon that 
went to the EAV - Indies in the Ceſar. 3. Eſto, he died aboard the Holand 


purified, ſeing it is not proved that he died in his Voyage to the 1d 
award the Ceſar ; but ſeveral Years after he had ſettled and was trading 
ths et odor os ot 1612 1 Ob ty 63 6111: 
 Replyed for the Parſuer. The Death of Thomas Gourlay is as fully mad 
out as the Nature of the Thing will bear: And ſuch Afidavits are generally 
ſuſtained as probative in all trading Nations, in Caſes extraordinary, Jr 
25, 1677, French contra the Earl of Weems, a Souldier's Death was preſlum 


Eaſt- Indies, is a general comprehending the whole Space from his entrin| 
upon that Voyage till he ſhould return. And as the Ceſar was mentione 
only deſignative as the Ship he was then deſigned to proſecute the Voyay 
in: So his being called Captain Goarlay in the Afidavits doth not alter ti 


fenders cannot condeſcend upon another Captain Gourlay, who died aboa! 

The Lords ſuſtained the Afidavits as a preſumptive Probation, That Y 
was the ſame Thomas Gourlay who went aboard in the Ship the Ceſar, an | 
left the Legacy, and repelled the Defences and decerned : The Purſuers ji = 
ing Caution before extracting to refound the principal Sum, and Annua 


ix Edinburgh, againſt Thomas Haliday Baillie of Selkirk. 


| 


f il 


cipd 


Right to an Infeftment of Annualrent effeiring to 1000 Merks 0 


/ 


* 
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1s of the Lord uf Sefton, &c. 1510. 459 
inal, granted by James Mitchelhill in his Lands of Ringſcroft, dated 
fred in the Year 17043 Thomas Haliday, Who had an Infeſtment of An- 
nalrent out of the ſame Lands in Auno 170 f, and alſo out of James Mitchel bill's 


- aud another Infeftment of Annualrent out of the foreſaid Lands of Kzne(. 


" 
£ 
: 
: 


the Lands of Kizwngſeroft by Virtue of his firſt and preferable Infeftmear, 


p;ymenr of her Annualrent. 


” 


ment in Ningſcroft, he may make his firſt Infeſtment ſubſervient to the 
ther, and cannot be obliged to aſſign it to her to affect the Burrow-lands 
be get Payment of both. For albeit a preferable Creditor who having 


ent, maliciouſly, without any Benefit ariſing to himſelf, exacts the whole 
wt. of one, to the Prejudice of a poſterior Creditor infeft therein, may be 
din to affign the poſterior Creditor to his Right upon the reſt, in {6 


a neighbourly Office, he may very well ſay, Egomet mihi Proximus, 


nin enim Fraudem facit, qui Jure ſuo utitur, L. 55. F. of Jur. And 


\ itchell, > 8 5 


* 4 


Nena Right, in Prejudice of a poſterior competent to him; there being 


the Party ſo excluded. Otherwiſe, a Debtor granting a 1 Infeftment 
bans Creditor, would be obliged to grant general Infeftments to all; 
Witteas Law bath rather incouraged che taking ſpecial Rights, and there- 
Ivlitroduced ſpecial Adjudications of Lands equivalent to the Sums. 


* 


| to aſſign to Pitcairn for a proportionable Relief, with this Quality; 


Want, 


Crahamfhall and the other Heretors of Orkney. 


1660 Merks with An. 
tualreng 


and regi- 
irrow-lands in Selkirk in the Year 1700, for the principal Sum of 1200 


ft, and. Burrow-lands in the Year 1707, for the accumulate Sum of 
000 1th. compeared and claimed the whole Annualrent of his 1280 1b. out 


Aladged for Jean Pitcairn, Seing Haliday ſtands infeft both in the Ringſeroft 
d Burrow-lands, if he take his whole Annualrent out of Ningſcroft, he muſt 
fon her to his Infeftment out of the Burrow- lands, to the End ſhe may get 


Replyed for Thomas Haliday. Seing he hath another Infeftment furth of 
ch Lands for the accumulate Sum of 2000 lib. poſterior to Pitcairn's In- 


light to poind the Ground of ſeveral Lands for one and the ſame Annual 


ir as may extend to the Proportion of Annualrent that fell to be taken 
th thereof, had he poinded all equally ; cum Jus civile non indulgeat Ma. 
ji, Let when a Perſon can ſhew any Prejudice he may ſuſtain by doing 


ſurity begins at home, and he cannot be obliged to affign to his own Loſs, 
was ſo decided in a parallel Caſe, Febraary 11, 1674, Brace contra 
Dyed for Jean Pitcairn. One is not indeed obliged to aſſign a prior 


Record” of perſonal Rights to certiorate Creditors thereof: But ſince the 3 
alBurdens upon Heretage are patent upon Record, a Perſon having an 
wiverfal Infeftment cannot bana Fide acquire any new Right in Prejudice 
un anterior particular Infeftment competent to another, and therefore if 
kdraw his Payment by Virtue of the tranſcendent Infeftment out of the par- 
lier Subject affected by that other, i» Æmulationem Vicini, he muſt affigit 


The Lords were all clear that an Annualrenter might take his Payment 
lit of any Tenement in which he hath got Infeftment from the Debtor; 
f he get Payment out of the Debtor's Effects, it extinguiſherh the 
Mutity z ſo as it cannot be affigned to another Creditor. But found, That 
Hey receive Payment from Pitcairn out of her own Means, he is 


That the fame ſhould not be made Uſe of againſt Halide's other Infefts 


laben Die. 877 William Craigie of Gairſey, againſt James Graliam of 


Van Action at the Inſtance of Sir William Craigie, againſt Grabamſbill; 
and other Heretors of Orkney, for Payment 0 
F Nm m 
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nualrent thereof, and Penalty contained in a Bond, granted by the Purſuetz 
and Defenders conjunctly and ſeverally, to Sir Archibald Stuart of Buy,,, 
in Anno 1684; which Sir William paid upon Diſtreſs, and took a Diſcharg, 
January 23, 1703, to himſelf and the other Co-obligants, againſt each of 
whom he inſiſted for Relief and Re-payment in ſolidum deducing his own 
z2zͤ;ö;— „ CBE be 
Alledged for the Defenders. Tho' every one of them was liable in ſolid, 
to Sir Archibald Staart the principal Creditor ; yet that Obligement being 
extinguiſhed by his receiving Payment and giving a Diſcharge, they are 
liable to the Purſuer only pro rata of what he paid, more than his on 
Share of the whole, and his Proportion of the Shares of ſuch of the Con 
as were inſolvent at the Time of the Payment. Becauſe, Correi debendi d 
not ingage ſo much upon the Deſire of one another, as of the Credit 
upon which Account by the civil Law, no mutual Relief was competent 
niſi ex Pato, L. 39. F. de Fidejuſ. L. 11. C. Eod. 0 And whatever the 
Purſuer might have pleaded ſuper Jure Authors, as coming in Place if 
the principal Creditor, had he got an Aſſignation to himſelf; he having talen 
a ſimple Diſcharge of the Debt, can only ſeek Relief as ariſing ex Natura Nu 
Rephed for the Purſuer. If there be any Action competent to him uy 
the Bond, it muſt be competent in the ſame Manner and as fully, 2b f 
would have been to the original Creditor in whoſe Place by the Conſtruſi- 
on of Law the Purſuer is ſubſtituted. There is no Reaſon why the Purher 
ſhould be in a worſe Caſe than any third Party, who by paying the Debt on 
a Diſcharge without taking an Aſſignation, would have had Recourſe Au 
| Nepotiorum geſtorum againſt the Co-obligants iz ſoliaum. And Vort(, 
ment. in Pandect. Tit. de Fidejuſ, 4. alt. is of Opinion, That one of th 
Correi paying the whole, may, without any * 8 from the origins 
Creditor, have Recourſe in ſolidum againſt the reſt. | 


The Lords found the. Defenders liable only pro rata of what the Purſuel 
paid more than his own Share, and for their Proportions of the Shares g 
thoſe Co- obligants who were inſolvent at the Time of the Payment. 


Eodem Die. Sir William Menzies of Gladſtains, againſt Doctor Aadrew 


FW Ames Clerk having in the Year 1680, diſponed his Lands of Wright{þouſe 
to Sir John Clerk of Pennycook his Brother, upon his granting him 
Back- bond, obliging himſelf to denude in Favours of the-Diſponer, whe 
paid of the Sums thereig-contained : There aroſe a Competition berwiY 
Sir William Menzies, as having Right to an Adjudication in 4» 1689 
whereby the Lands and Eſtate of Wrightſhoaſes are ſpecially adjudged frog 
James Clerk with all Right, Title, Intereſt, Reverſion, &c. that he had WY 
could pretend thereto; And Doctor Brown, who in the Year 1709, 24juvel 
ed ſpecially the Back · bond granted by Sir John Clerk to the common Debtoli 
Sir William craved to be preferred to the Mails and Duties of the Land 
becauſe his Adjudication is prior to the Doctors. .Þ 
Anſwered for Doctor Brown, No Reſpe& can be had to Sir William's AdJy 
dication of the Lands, with all Right and Intereſt that the common Debtol 
had therein: Becauſe he being denuded before by Diſpoſition and Infef 
ment in Favours of Sir John Le, had no real Right in the Lands tha 


| could be adjudged, bur only Sir Johw's Back-bond, which is only a%9s 
E by the Doctor's ip eclal Adjudication thereof, and could not be carried = 
che general Clauſe in Sir lie 


. . S | : . ; ; b 
s Adjudication; more than Sir J9##'s 7. 
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Deciſions of the Lords of Seffion, &. 1510. 381 


Gal Bond, obliging himſelf to diſpone his own Lands of Loanbead to his 
brother James in a certain Event, could be affected at the Inſtance of James's 
Creditors, by an Adjudication of Loanhead with all Title, Intereſt, &c. tho? 
might be affected by their adjufging ſpecially the perſonal Obligement, 
1 Jus ad Rem that ſtood in James's Perſon. At leaſt ſuch à ſpecial Adjudi- 
ation Would be preferred to the Adjudication of the Lands with ſuch a ge- 
reral Clauſe, November 21, 167 3, Fairholm contra Rentoun, January 23, 
1674, Nisbet contra Mein. 2. An Adjudger of a ſpecial Diſpoſition of Lands 
om his Debtor who never Was infeft, would be preferred to another Cre- 
fitor who had adjudged from him the Lands with all Diſpoſitions concern- 
ing hem James Clerk had no more Right by the Back- bond to the Lands 
of Mrig hiſpouſes, than one hath by a {imple Diſpoſition! without Infeftment : 
Recauſe, tho? the Back- bond did « ons Sir John in the Diſpoſal of the Right, 
+ did not qualifie the Right it ſelf; ſo that Sir Joh» might have diſpone 
the Lands to another, without the Burden of the Back- bond. 3. Sir Willi. 
n having adjudged only. all Rights in general concerning the Lands of 
Wrightſboaſes, that ſtood in the common Debtor's Perſon, and the Doctor hav- 
ing ſpecially adjudged the Back-bond, he muſt be preferred to Sir William: 
As an Adjudication of particular Lands, would be preferred. to an Adjudi- 
cation of Lands in general; or as a general Adjudication of Lands with all 
Right thereto belonging to the common Debtor, would .not comprehend an 
(bligement to conſtitute a Servitude in his Favours, tho' a ſpecial Adjudication 
vould. For in toto Jure Generi per Speciem derogatur, & illud potiſſimum ha- 
Wur quod ad Speciem direFum eſt, L. 80. ff. de Reg Jur. So ſpecial Legacies 
preferred to ſuch as are general; Diſpoſitions or Adjudications of all 
nds, with Houſes, Biggings, Cc. according to the Legal, in Oppoſition to 
the grammatical Senſe, do not carry Mills, unleſs mentioned per e*preſſum; 
and general Diſcharges extend not to Obligements to infeft in Lands; nor do 
geletal Diſcharges: containing ſome Particulars; extend further than to Things 
af the fame Kind with the Speciality expreſs' o 7 eee 
Kulhjed for Sir William Mengies. One who adjudgeth ſpecial Lands from his 
Debtor, with all Right thereto belonging to him, hath Right thereby to any 
Intereſt he hath upon the Subject as eminenter therein contained, January 233 
1674, Nisbet contra Mein. 2. The Back- bond of the fame Date with the 
Diſpoſition, did qualifie Sir John Clerk's Right, in the ſame Manner as if it 
kd been ingroſſed in the Body of the Diſpoſition: Conſequently, Clerk was 
I" abſolutely denuded, ſo long as that Reverſion was competent to him. As 
v the Prattick betwixt Fairholm and Rentoun, there is a great Difference be-. 
wixt appriſing ſome Lands in ſpecial, with all other Lands in general belong- 
tothe Debtor ; and an Appriſing of particular Lands with all Right compe- 
tet to the Debtor therein. For ' tis true, that if in the firſt Caſe any appriſe 
Lil Lands in ſpecial, that another had formerly appriſed by the general Clauſe, 
tle laſt Appriſer will be preferred; in Reſpect the Lands ſpecially appriſed by 
le one, and generally by the other, are different Subjects: Whereas in the laſt 
Gif, the firſt Appriſer of Lands ſpecially deſigned, with a general Clauſe of all 
Kitt competent to the Debtor, is preferable to one Appriſing afterwards ſpeci- 
ally ome Reverſion or other Right competent to the Debtor ; The Controver- 
he being de eodem Subjedto, viz. Lands ſpecially deſigned. Nor is it a whit more 
WKeeſarytorappriſe'a Reverſion or Back-bond ſpecially, than to appriſe the Dif 
poſition or other Rights and Infeftments of the Eftate : Seing all theſe are but 
[UeDebtor's Title and Intereſt in the Eſtate ſpecially appriſed. So that L. 80. F. 
lt Rep, Juris, is not to the Purpoſe; Sir William's Adjudication being as much 
ad Speciems directed, as was neceflary. 2. In the ſuppoſed Caſe of Sir John 
us Obligement to diſpone the Lands of Loanbead in à certain Event, ſuch 
u Obligement behoved to be ſpecially adjudged, becauſe James C{erk hath 
5 | M mm 3 : = 


ougqnkt to be produced in the Declarator to follow thereupon, that the Lords 
may determine upon any Defects therein. 3. Bognie, being in the natural Poſ 


m conſigned in Order to Redemption, coming in Place of the Right redeem 
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no Manner of Right to the Loanhead, and was only to have Right in the Even; 
expreſt in the Obligement ; juſt as it would hold'in the Caſe of adjudging h 
Diſpoſition or Minute of Sale, where the Purchaſer had no anterior Right to 
the Subject: Whereas here James Clerk was undoubted Proprietar of Wright. 
houſes at his granting the Diſpoſition, and receiving the Back-bond, which i 
qualified the Diſpoſition, that he might have redeemed it qaovis Tem, 
2. There is no Parity betwixt the Back-bond, and a Servitude acquired by the 
common Debtor :- Becauſe, the former relates to the Subject ſpecially adjudpeg 
and the latter comes out of ſome other Subject, ſince Res ſus nemini ſerr;; . 
and therefore ought to be ſpecially appriſed. © © 
The Lords found, That the general Clauſe in Sir William's Adjudicatiq'; 
did convey the Right ofthe Back-bond granted by Sir John Clerk to his Brother 
and all other Right which the common Debtor had of the Subject adjudged: 
And therefore preferred dir William's firſt Adjudication to Doctor Brown's ſhe 
cial Adjudication” ERIN OE 0 STR 711 


EE Eodem Die. The Earl of | Levin againſt Theodore Moriſon of Bognie, 


| 1 N the Compt and Reckoning at the Earl of Levin's Inſtance, againſt Tha 
I dore Moriſon of Bognie, mentioned ſupra February xo; 1710, for extinguiſh 
ing the Wadſet Right of Bognie : The Lords found, That Robert Dumbo d 
Bargie the Earl's Cedent, having 14 the Reverſion, had a ſufficient 
Title to offer Security to Bognie in the Year 1683, conform to the 4% 62. 
J T 
The Defender now objected againſt the Legality of the Offer; x. The ln. 
ſtrument of Offer bears not, That Bargie's Adjudication was read in Byynit's 
Preſence, but only that it was produced: And, without hearing it read, he 
was not bound to know that it carried the Reverſion of his Wadſet Lands, 
nor obliged to notice the Offer. 2. The Inſtrument being only the Aſſertiol 
of a Notary, is not ſufficient to prove, That the Bond of Cautionry thercin- 
mentioned was offered: Unleſs the Bond were now produced for inſtructing 
thereof. As in all Cafes where an Offer of Mony or Writs is made, thels 


ſedſſion of the Wadſet Lands, was neither obliged to cede his Poſſeſſion, nor te 
compt for the Rents; in Reſpect he was not, after Offer of Security, legally 
warned fourty Days before the Term to remove, conform to a Clauſe in the 
pry of the Act 1661, and the Deciſion February 20, 1679; Brace contrÞ 
RE TE er Go EY TOA Oe nt rata, 
Anſwered for the Parſuer. 1. There was no Neceſſity to read the Adjuds 
cation, unleſs Bognie had deſired it to be read, which is not pretendeal 
2. Sing it appears from the Inſtrument, That the Security offered by Bui 
was refuſed, not upon the Account of Inſufficiency, but upon ſome other Pre 
tences, he was not obliged to keep the Bond of Cautionry, nor is he bound tl 
produce it now. For the Act of Parliament making it optional to the Wadi 
ſetter to take Security and quit Poſſeſſion, or to retain Poſſeſſion, and ba 
comptable, and Bognie having determined his Election by refuſing Security 
And retaining Poſſeſſion; the Bond was not to be kept as a Security for hi 
Annualrent, who had choſen rather to poſſeſs for his Security: Whereas Mc 


ed, maſt be effectual to the Creditor. Inſtruments of Seafin, Premonition 
and Intimation, being required by Law as effential Documents to make ſuci 
Deeds publick, are probative of the Facts therein contained: Tho? Inſtrumenes 

taken by Perſons according to their Arbitrement upon Matters'of ors rs 
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the Clauſe in the Act of Parliament is only this, That when the Wadſetter 
in the natural Poſſeſſion, is willing to accept the offered Security and to remove; 
in which Caſe only the Reverſer can inſiſt to remove him) he cannot be 


Ender cannot ſubſume, in the Terms of that Clauſe, That he was willing to 
cept. the Security offered, and remove: For he flatly refuſed to remove, 
pretending he poſſeſſed by a better Right. Nor is the Deciſion betwixt Bruce 
ind Bogze to the Purpoſe : Seing there the Lords found both Defences relevant, 
r wm 
The Lords found, That the Inſtrument of Offer bearing, That Burgie's De- 
creet of Adjudication was produced, needed not to bear, That it was read, 


rction. 2. Found, That the Inſtrument of Offer narrating, That Burgie had 
offered Bond and Caution to the Wadſetter, bearing the Tenure of the Bond, 


continued in Poſſeſſion of the Wadſet Lands, the ſaid Inſtrument doth ſuffici- 
ently inſtruct the ſame, albeit the Bond offered be not now produced, and fo 
repelled the ſecond Objection. 3. Found, That the Clauſe in the AR of Parlia- 


Lands by dwelling the- eon, or labouring the ſame with his own Pleugh and Goods, or 
cher ways having the ſame pleniſhed with his Goods, in that Caſe, he ſball not be 
holden to remove from his Poſſeſſion, but at the ordinary Term of removing, and 
tut he be lawfully warned fourty Days before, and after ſufficient Security ſhall be 
ue to him in Manner above ſpecified, before the ſaid Warning, is only to be un- 
ſtood in the Caſe, when after the Offer is made and accepted by the Wad- 
titer, he, the Wadſetter, who is in the natural Poſſeſſion, becomes a Tenant, 
cannot be removed till legally warned; And therefore repelled alſo the 


Dewars of Reidhouſe, Competing. 


IN the Competition of the Creditors of the deceas'd Mr. David and James 
Dewars, Mr. John Blair Miniſter at Scoonie, and Mr. Henry Scrimzeor, and 
ater onerous Creditors, craved to be preferred to Anna Dewar the common 
debtor's Siſter, upon this Ground; That her Debt of Three thouſand Merks 


Ws only a Bond granted to her for Love and Favour, and other onerous 
| Unſes and Conſiderations, payable at his Deceaſe, and not then, unleſs ſhe ſür- 


P_ 


7 


[ation thereof. 


Its were contracted after the Date of her Bond, which not being revoked by 
tie Cranter, became a valid and effectual Debt at his Death; Eſpecially con- 


maffeded by legal Diligence exceeding all his Debts. And if thro? the Ad- 
lition of James Dewar's Debts, who was Heir to Mr. David his Brother, an 
tle Nepligence of Mr. David's Creditors in not uſing timely Diligence for 


themſelves to blame. For Actib Pauliana in the civil Law, and the Act of 


Pialiament 162 x, do reduce gratuitous Rights at the Inftance of anterior Cre- 
tors only, where the Granter hath not at the Date or Delivery thereof, an E- 


— 


* 
- 
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Occurrences, do ſometimes require an aſtructing Probation. 3. The Meaning | 


moved unleſs he be legally warned after the Offer of Security. But the De- 
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uſes it had been required to be read; And therefore repelled the firſt Ob- 


ind the Perſons bound therein, and Bognie not having accepted thereof, but 


ment 1661, Viz. Where the Wadſetter is in the natural Poſſeſſion of the Wadſet 


| December 22, 1710. The Creditors of the decear'd Mr. David and James 


Med him, and reſerved Power to him to revoke or alter the ſame; And Mr. 
aids contracting Debts after his granting the Bond, was a virtual Revo- 
Aledged for Anna Dewar. She muſt be preferred to any Creditors whoſe 


lidering, that it rendred him not inſolvent, but he had at his Death an Eſtate 
ther Payment, Mr. David's Eſtate be now inſufficient to pay all, they have 


late ſufficient for theſe and his other Debts, Stair, Iuſtit. Lib. 1. Tit. 2 5. 
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464 A Journal of the Seſſion ; containing 
| 15. And ifit were otherwiſe, no Man, after cantraQting Debt, could pro 
Children, or make Donations, tho he be never ſo opulent at the Time; U 
many Years after, thro” ſupervening Accidents he ſhould turn inſolvent. 
Replyed for Blair and Scrimseor. The gratuitous revocable Band in p. 
vours of Anna Diwar, was no better than a, Legacy, which takes only Effed 
| deduttis Debitis. And the ſimple contracting Debrs by one who refer, 
Faculty to burden the Subject, or bequeath any Sum, is in the Conſtrugi,, 
of Law a Burdening or Bequeathing, tho? it refer not expreſly to the Faculy 
January 26, 1675 and 1676, Lawrie contra Drummond, February 13,1705, Cu. 
ran againſt the Lady Balmile, So that it is needleſs to inquire whether . 
David Dewar was infolvent or not. Beſides, the Lords are in Uſe to prefer 
Creditors to Children competing on Bonds of Proviſion, tho? their Diligene 
be even more timely, without inquiring into the Debtor's Condition when he 
granted ſuch Bonds, February 10, 1688, Creditors of William Robertſon agzing 
his Children, December 23, 1709, Creditors of Marſba againſt his Childry, 
And Dirleton upon the Decifion June 30, 1675, Clerk againſt V. iliamſon i 
of Opinion, (and gives very ſolid Reaſons for it) That the Receiver of TA 
tuitous Right, ſhould never be allowed to compete with an anterior Credit, 
if the Granter's Eſtate ex Events be found inſolvent. Sir George Mackengzs 
_ alſo, in his Commentary upon the AQ of Parliament 1621, is of the ſame? 
JJ... TNTt LIE 5 2 "4 
Daplyed for Anna Dewar, True, the Diſpoſition of a particular Sub 
containing Power to alter, is ſufficiently revoked by a poſterior Diſpoſitimq 
the fame Subject to another, tho? making no Mention of the Power to reve; 
Becauſe, the latter Deed is plainly inconſiſtent with the former: And, forthe 
fame Reaſon, a Man contracting Debt to the Value of his Eſtate, after his 
granting a revocable Bond, is juſtly preſumed to revoke it. But there i; nolf 
Ground to preſume, That a Man of intire Credit contracting a Debt after his 
granting a revocable Bond, when his Eſtate is more than ſufficient to ſatisfc 
both, dothrevoke the firſt. Nor can this Bond granted in Liege Poaſſis to 
Anna Dewar, be compared to a Legacy, which only affects the Dead's Partofff 
the Executory, and doth not oblige the Heir; But it hath the ſame Effect a1 
Bond obliging one to pay if he do not revoke, which Condition is purifed y 
the Granter's Death without . e 
The Lords, in Reſpect the Bond granted by Mr. David to Anna Dinar, 
bears to be for Love and Favour, and contains a Power to revoke, found, 
That both his prior and poſterior Creditors are preferable to her, ual ſhe 
prove that he left, at his Deceaſe, an Eſtate ſufficient to ſatisfie the Bond and 
all his other Debts. FJ. as cy 
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Eodem Die. William Baillie of Lamingtoun, ag«in/} Mr. Alexandt 
Menzies of Culterallers. JJͤ 


IN the Proceſs of Compt and Reckoning at the Inſtance of Laningioun 
105 6. ring Mr. Alexander Menzies, as repreſenting his Grandfather, who Was 
one of the Purſuer's Curators. _ . „ Lacke os; 611: ar: 
Alleaged for the Defender, No Proceſs can be ſuſtained againſt him, in 
Reſpeck he was neither perſonally cited, nor at his Dwelling Houſe; But tte 
Execution bears only, That 4 Copy was left to him at the Dwelling-houſe of *M 
William Menzies of Gladſtains in Culter,hi ſpecial Reſidence for the T ime , An 
the Defender or his Family had no other Reſidence in Calter then (which was 
Sir William Menzies his Houſe ) than o 
KReplhed for the Purſuer. Theſe Words, His ſpecial Reſidence, can only re- 


. ſpect the Deſender's Reſidence : Since Sir William Menzies was not the 125 
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in to he cited, but only mentioned caſually, becauſe of the Defender's reſid- 


4 


Houſe in Culter. 


/ FRO a oy ES e TENN 

odem Die. Alexander Irving of Drum, againſt Thomas Gordon Son and 
Heir to Mr, Thomas Gordon. r 

Ae deceas'd Alexander Irving of Drum having aſſigned to Mr. Thomas - 
1 Gordon his Creditor in 2600 Merks, for his more ready Payment, 
ro Bonds granted to the Cedent for 2716 Merks, bearing Annualrent, by 
[alter Robertſon and William Souper ; upon the Aſſigny's obliging himſelf by 
back-bond to retroceſs the Cedent in Caſe he paid the 2600 Merks, or to 
der So1per and Robertſon to pay to him the Superplus 116 Merks, in Caſe 

k Allgny got Payment of what was due to him by Virtue of the Aſſignati- 
Ib: Alexander Irving now of Drum purſued Thomas Gordon as 'repreſenting 
It, Thomas his Father (who uplifted the whole Sums aſſigned) for Re- 

aon of the 116 Merks, with the Annualrent thereof, ſince uplifting, The 
Defender was content to pay the Principal, but alledged, That no Annual- 

tent could be required: Seing Mr. Thomas Gordon doth not oblige himſelf 

In the Back- bond for Annualrent of the 116 Merks, in the Caſe of his up- 
Aung the whole Sum aſſigned, and Annualrent is only due ex Pacło, vel Lege. 
Wan ordinary Factor uplifting Mony by Commiſſion, would not be liable for 
upualrent of the Sums uplifted, tho' the ſame bore Intereſt formerly to the 
\nſtituent ; Becauſe he is obliged to have it ready by him, when called for; 


\ hphed for the Laird of Drum. Mr. Thomas Gordon's Back-bond doth not 
Need oblige him expreſly to pay Annualrent for the 116 Merks, but it 
ed him to leave it in Seuper and Robertſon's Hand, and to order them 

yy the lame to Drum; which if he had done, that Ballance would hae 
Won Annualrent, it being a part of the principal Sum in their Bond Conſe- 
Wently. Mr: Sordon, who had the Uſe of the 116 Merks ever ſince Soner 
ud Robertſon, paid it, muſt be liable for the Intereſt thereof to Drum, as they 
Wald have been, had it remained in their Hands till now; And Annualrent 
s netimes found due without expreſs N December 2, 1628, Blair 
Win Ramſay, January 13, 1669, Hume contra Sea town. 
The 785 Xe Mr. [ 0 Lats for the 116 Merks, and. the Annual 


its thereof from the Time the ſame was paid to Mr. Thomas his Father. 
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lm Die. Elizabeth Dickſon and Pattick Heriot Merchant in Fiſher. rar 
| bs Hushend, again Miſtreſs Iobel Logan Reliff of Mr. John Dickſon 


| Secretary to the Marqueſs of Tweddale. | 
i the Action at the Inſtance of Elizabetb 01 as Executrix qua 985 
elt of Kin to Mr. Job Dickſon her Brother, and her Huſband for his Interelty 
VVCVVCCVCC . > = again 
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6 A Tournal of the i Mon 3 contaimimg 
B ' againſt the Marqueſs of Tweddale and others, for Payment of certain Sum 
they were owing. to Mr, John by Bond: Compearance was made for Iſohe 
Logan his Reli&, who produced a Contract of Marriage betwixt Mr. Jo 
Dickfon and her, written by himſelf, containing a Diſppſition of the foreſi 
Sams to himſelf and her, the longeſt Liver in Liferent, and the Childreq , 
the Marriage in Fie, which failing to her Heirs, Executors, or Aſſignies. 
Ihe Purſuer repeted a Reduction of the Contract, alledging it to be ny 
=. in ſo far as, albeit of a Date fince the Act of Parliament 1681, it doth not q, 
= ſign the Writer, but bears only to have been written: by the ſaid Mr. 7, 
=_. Diclſon, who is not deſigned in the Body of the Writ. 
Anſwered for Miſtreſs Iſobel. Logan. The Deſignations of Perſons in Wit 
being introduced only ad evitandam Perſonarum Incertitudinem, et 4d 4 
_ criminandas ejuſdem Nominis Perſonas ; Where conſtat de Perſons, by ii 
# ſingular Name or otherways, no farther Deſignation is neceſſary. And ſo jt i, 
= - that Mr. John Dickſon was deſigned ſufficiently, the Contract mentioning tha 
he and Miſtreſs Iſobel Logan did accept each other as their lawful future Spoyſy 
who were afterwards. married, and the Purſuers cannot condeſcend upon ay 
ther Mr. John Dickſon and Miſtreſs Iſobel Logan, who were contracted 35 
married. 2. By the Contract Mr. John Dickſon aſſigns the Bonds purſued fy 
to his Wife, in which Bonds he 1s ſpecially deſigned, and the relative Wy; 
_ ſaid in the latter Clauſe, Vig. Writtep ty the ſaid Mr. Mr. John Dickſon ſub 
_ ſequent to the Aſſignment, refers to the Creditor mentioned and deſigned j 
the Bonds aſſigned. 3. Contracts of Marriage are favourable and often ſuſtin 
ed, tho? wanting ſome of the Formalities neceſſary in other Writs: As on. 
Notary is ſufficient to ſign a Contract of Marriage, and a Miniſter may perfor 
the Part of a Notary in ſuch a Contract; neither of which would be alloye 


— 
4 


„ „ / Toe 
XNeyplyed for the Purſuers. The Act 179. Par. 13. 7. 6. requires the Writ 
- of a Paper to be. deſigned particularly by his Dwelling-place, or his [nplo 
ment, or other Denomination. And the Lords are fo nice in obſerving th 
Deſignation of Perſons in Writs, that in the Caſe betwixt Malter Abercron! 

and Innes of Dunkinty, they annulled a Writ upon the Account of a Miſtake i 

the Chriſtian Name, and would not allow the Error to be helped, albeit co 

ſtabat de Perſona, and the Deſignation was full and ample. Now that « 

Future Spouſes, cannot paſs for @ certain Deſignation ; becauſe many might k 

_ contracted and not married. 2. Seing the Contract doth not mention that thi 

Bonds were granted to Mr. John Dickſon, non conſtat the Bonds purſued fd 

are thoſe aſſigned; For Mr. John Dickſon might have been Creditor to th 
Marqueſs of Tweddale and Lord Teſter by Aſſignation to their Bonds. 

Ihe Lords found, That Mr. John Dickſon was ſufficiently deſigned, and ther. 

fore repelſed the Reaton e . 
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Deciſions of the Tards of Son, Se. 1710. 467 
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in Re mercatoria, inſtructed not Payment of the Bond charged on, and there- 
/ /// / / bn 1 


becember 29, 1710. George Hume younger of Wedderbrun, againſt My; 
Joſeph Hume of Ninewells Advocate. | * 5 
TR. Joſeph, Hume being obliged by the Reddendo in the Charter, of 
great part of his Lands holden of George Hume of V. edderburn, to ap- 
near at Wedderburn's Courts to be held upon the Barony of Hornden ( within 
which the ſaid Lands ly) or upon any other of Medderburn's Lands within 
the Shire of Berwick ; and there to do every Thing before Wedderburn and 
his Baillies, that he ought in Law to do; and to ſerve him Tempore' Regiarum 
proclamationum, upon Mr. Joſeph's own Expences ; and Wedderburn having 
advertiſed him by a Letter, to attend and accompany him to the circuit Court 
of Juſticiary to be held at Jedburgb 10 May 1709, conform to Her Majeſty's 
Proclamation : Upon Mr. Joſepb's Failure in that Piece of Duty, Wedderburn 
cauſed Alexander Nisbet his Baron- Officer cite him perſonally at his Dwelling- 
houſe of Ninewells, to compear the 28 of the {aid Month, at a Court to be 
held by Wedderburn's Baillie at Hutton, who decerned him in Abſence to 
pay 50 Lib. Scots of Fine. Ninewells ſuſpended upon this Ground, That he 
was not lawfully cited, the Copy being given to him at his Houſe of Nine- 
pelld, which is not within the Barony of Hornden: And the Baron-Officer 
could execute no Summons without the Barony, 3 5 
Replyed for Wedderburn. Albeit the Suſpender was not cited within the 
krony of Hornden, the Citation is valid; becauſe he is by his Charter 
wiged to appear at all the Charger's Courts, when required, whether he 
Well within the Barony or not, which implies, That he may be cited for that 
, ᷣͤ ᷣ ᷣ⁵ ĩ r Eos i wes 
dothed for the Suſpender. By Attendance at Courts in the Charter, per- 
ſoral Suit and Preſence only is meant; and Payment of Feu-duties is meant 
by the doing every Thing that the Vaſſal ought in Law to do: But he is not 
bound to anſwer to any Action at the Superior's Inſtance, unleſs cited duly | 
within the Barony ; for eætra Territorium, Jus dicenti impune non paretur. 
The Lords ſuſtained the Reaſon of Suſpenſion, That the Baron-Officer 
execute the Libel whereupon the Decreet charged on proceeded exiry 
Imicorium, and found the Decrect to be null. Ss 


. 
| lem Die. Margaret Hay aud William Carruthers ber Husband, againſt 
|. John Hay Doctor of Medicine. te Saad 3 


[Ye Jobn Hay in his Contract of Marriage with Jean Law his firſt 

Wife, being bound to beſtow and imploy 8000 Merks upon Bond, Land, 
VAunualrent, or other Security that he ſhould think ſufficient for the Time, 
and to take the Rights to himſelf and her, the longeſt Liver in Liferent, and 
to the Bairns of the Marriage in Fie; which failing to his own Heirs and 
Aſſignies whatſoever, and to te-imploy the Mony, if uplifted, in the ſame 
Terms: Jean Hay only Child of that Marriage, with the Concourſe of her 
Hulband, purſued the Doctor for Implement of the Contract. The De- 
eder offered in Implement to reſign a Tenewent or Lodging in the high 
dtreet of Edinburgh, belonging to him, for new Infeftment to himſelf in Life- 
tent, and to the faid Jean Hay his Daughter in Fie, for Security to her of ſo 
much of the 8000 Merks as knowing Perſons ſhould eſtimate the Lodging 
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| Alledged for the Purſuers. A Houſe in Edinburgh, which before the Doty, 
Death, that the Purſuer could come to enjoy it, might happen thro? Decay fo 
not repairing (which Liferenters are very guilty of) or thro' ſome fatal 
Accident of Fire, to be worth little or nothing, is nd ſuch Security as c 
ſatisfie the Terms of the Contract. confi | 
Anſwered for the Defender. It being rational for him a reſiding Burgeß 
in Edinburgh, exercing his Imployment there at the Time of the Contra 
to acquire a Dwelling-houſe for his own Uſe, his Child may very well he 
ſatisfied with a Security of that Nature, which is not affected with. any rei 
Incumbrance. Accidents never come under Confideration : For even County, 
Land hath been loft by Inundation, or Overblowing ; And it is not poſlh[: 
to be abſolutely ſecure in the lending of Mony 5 
The Lords found, That the Tenement in Edinburgh onght not to be g. 
ecived as a Part of the Security to be given by the Doctor in Implement of his 
Contract of Marriage with the Purſuer's Mother. | 
But thereafter 18 Jenuary 1711, The Lords upon advifing a reclaiming gil 
preſented by Doctor Hay, and Anſwers made thereto by the Purſuers, found iꝶ 
Tenement to be a ſufficient Security, the Doctor diſponing the ſame : In le. 
ſpect the Contract obligeth him to 2 the Mony upon Bond, Annuabent 
bor otber Security that be ſbould thin ſufficient ar the Time, which allow 
him to be Arbiter in the Matter. And it could not be thought but that, whe 
he ny the Tenement, he looked on it as a ſufficient Security for what May 
„FGG e . 


Eodem Die. Margaret Leſlie and Andrew Johnſton, of Knocklil hey 
; 5 Hucband, againſt William Dick | of Grange and Cap tain Robert Leſle. 


Wo, HE deceas'd Colonel James Leſlie, for Love and Favour, diſponed his 
| Effate of 1 and other Fortune, with and under the Condition 
and Proviſions aſter-Ipeciſied, failing Heirs of his own Body, i Favour: « 

James Dick Son to the deceas'd William Dick of Grange, his Nephew, the 

Heirs- male of his Body, which failing to his Heirs: female ( the eldeſt ſuciuling 

always without Diviſion, which failing '  \ 
which failing to Sir James, his Heirs and Aſſignies whatſoever : Providing and] 


| 5 


declaring,” That the ſaid James Dick and other Heirs of Tailæie and Proviſion 
above-mentioned ſhould be obliged to afiume the Sirname of. Leſlie, and bear Sir 
James's Coat of Arms, and to purchaſe Land with his Mony, taking the Rights 
to themſelves in the Terms above-mentioned, Which Diſpoſition contained the 
uſual Clauſes and Exceptions de non alienando, & non contrabendo Delitum; 
And that in Caſe the ſaid James Dick, or any other Heir of Tailzie and Proviſion 

above. mentioned failed to perform any of the foreſaid Conditions or Proviſſons, f 

the Contravener ſhould loſe his Right, and the Eſtate acereſce. and belong #0 the] | 
next immediate Heir | in Order a5 above, : Sir James in the ſaid Diſpoſition EE 
obliged himſelf, his Heir 5 of Line and ot her whatſoever, to ſerve Heirs and = 
confirm themſelves  Executors to him if needful, to ratify the ſame, and denude 
#n Favours of the ſaid James Dick, and the other Heirs of Tailzie and Proviſſon 
above-written, with the Burden of the foreſaid Proviſions, and Conditions; and 
Sir James reſerved to himſelf a Power to alter. Upon whoſe Deceaſe, Captain 
Robert Leſlie bis Brother, ſerved himſelf Heir of Line, and without Regard} 
to the Tailzie, diſponed the Eſtate to James Dick and his Heirs whatſoever, 
| 3 ying without Heirs of his Body, William Biet his Brother ſucceed- 
one 1 5 IC . ety 7 4 
Margaret Leſlie Captain Robert's only Child, and Andrew Johnſton her Huf 
band for his Intereſt, raiſed a Reduction, Improbation and —.— _ 
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ele Dick and the Captain to have it found and declared, That by 
Uames Dicks Death and the Captain's Contravention of the Tailzie by altering 
he Succeſſion, he the Captain forfeited his Right to the Eſtate, and it deyol- 
ud upon Margaret Leſte his Daughter, as next Heir of Tailzie and Proviſiog 
, ered fbr the Defender. Margaret Leflie hath no Title to reduce, ſeeing 
is neither Heir of Tailzie nominatim ſubſtitute, nor can be Heir of Line {6 
long as the Captain her Father liveth, who is ſerved Heir of Line to his 
other, and may have a Son that would exclude his Daughter. The Eſtate 
being once eftabliſhed in the Perſon of the Captain the immediate Heir of 
Ine, his Daughter can never pretend to it, but as Heir to her Father, whoſe 
Herds ſhe is bound to warrand: And if he hath forfeited his Right, then all 
heſcendants that can take under him, and have only Right by and thro? him, 
breit their Expectation alſo. 2. N 0 Deed of Captain Robert's before the 
wcceſon devolved on him, can give his Daughter Acceſs to purſue this 
neclarator of Irritancy againſt him: For how can a Perſon forfeit a Right, 
deore he have it? Beſides, Captain Leſie was not obliged to enter Heir of 
ailzie, nor could he ; ſo that his entering Heir of Line could be no Groun 
firritancy. Again, tho? the Heirs of Line were bound to diſpone in Fayours 
*f the Heirs of Tailzie, the Heirs of Tailzie did not require them to do it; 
nd its impoſſible now that Fames Dick and his Line have failed. Nor did 
lanes. Dick ever accept of the Tailzie, as he was under no Obligation to accept 
; but acquired from Captain Robert Leſlie tanquam quilibet And an Irritancy 
only affect him who poſſeſſeth by Virtue of the Right containing the Clauſe 
tant. 3. The Heirs of Tailzie having failed, and the Right returned to 
James Leſlie, the Maker, his Heirs and Aſſignies whatſoever, the prohi- 
ry and irritant Clauſes have no longer Effect, and cannot affect theſe Heirs | 
nd Affignies. For the Termination in Favours of Sir James himſelf and his 
wears and Aſſignies whatſoever, was not a Subſtitution, but a Return wheres 
djs Vie that before was tailzied becomes fimple, Craig de Sucgeſione Talliatay, 
Wood; Title Tallsies, Starr, Inſtit. Lib. 2. Tit. 3. $.43, & 58, And as 
the adjeftion' of Afſigmes imports always a free Power of Diſpoſal and Alies 
nun! 80 theſe Words, Which failing, to Sir James himſelf, his Heirs and 
Wiener, naturally import a Return of the Eftate to the lineal Succefſion; 
wh the ſurne Power and Right of Dominion, as the Granter himſelf coul 
line had, had James Dick and the Heirs called in Order under him failed in 
own Lifetime. As it were Nonſenſe to pretend, That the Colonel could 
heir of Proviſion © So theſe who ſucceed in his Place, do not ſucceed as 
ers of Proviſion, but as Heirs deſigned by Law in the Right of Blood. It 
un allennerly to prevent an ultimus Heres, that the Colonel called his Heirs 
whiſoever tö the Succeſſion, failing all the Members of the Tailzie, without 
r A · er ganrt” 
hes for the Pale 1. The Right in the Perſon of James Dick having 
travention of the Terms of the Tailzie, it falls to the 


ome void by the Cont - olthe LAaulz! 
Nuſter as nent Heir of Tailzie, who hath Intereſt to declare the, Trritaiicy; 
and Righy/ts ſucceed as if her Father the Contravener were dead: Not as if 
ſhe yretended to ſucceed as Heir to her Father, but as Heir of Proviſion to 
We Js Her Uncle. The Purfuer is not indeed next Heir of Line, while het 
ther is alive; who may have Sons; but a remoter Heir of Tailzie may de- 
dice an Irritancy, when there are nearer Heirs in wein wlio have not fot⸗ 
eitel: And the mnitiſt be allowed to declare in the ſame Manner as the neareſt 
Heir in Being is admitted to ferve tho there be a nearer in Spe. If a remoter 
lt were not allowed to quarrel Deeds of Contravention, it were in the 
er of the Inſtieute by Colluſion with ſome of the interjeQed. Subſtitutes 
beracuaie the Tailsze, and diets at on Pleafure. 2. Tho' James Dick 
F Juen 110 
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not being alioqui ſucceſſurus, might have rejected the Benefit of the Tailzie 


And the Party tranſgreſſing the Defunct's Will 
adtted contrary to the Truſt repoſed in him, ſhould, as Heres Fiduciarius, ly. 
the Benefit of Succeſſion tanquam indignus, which ſhould devolve on the 


having ſubſtituted but one Perſon, Vis. James Dick and his Line, did ar 


Family; ſeing a tailzied Settlement cannot be inſtanced where there ;; bu 


Words, Which failing, to me, my Heirs and Aſſignies, were added only. t 
exclude the Fisk : For they import that Sir James deſigned not only his ow 
| Heirs of Blood to ſucceed him, as Heirs of Tailzie, but alſo ſuch as he ſhoul 
appoint by an Addition to his former Nomination, without making any ne 


all the Conditions in the Nomination. James Dick's Death before the Colone 
Colonel during his Life. So that there is no Parity betwixt the Colonel 
ſurviving James Dick, and the Colonel's Heirs whatſoever ſurviving hi 
Again, 1t cannot be thought, That the Colonel deſigned to clog Junes Dit 
| Eſpecially conſidering, 'That the Colonel names James Dick and the Heil 
whatſoever are the Heirs after-mentioned, conſequently affected with thi 
As theſe Words, To me, my Heirs and Executors, could never be underſtood 
to relate to the Executors of ir, 3 ne” 
huis Heirs of Line, as well as himſelf, unleſs it be expreſly provided againſt 
Therefore it is provided in Sir John Nicher's Tailzie, That if any of the Heir 
of Tailzie deſcending of the Granter's own, Body, ſhall irritate his Right, h 
be a Title of Action to difturh Property and Succeſſions: And tho? the nearefff 


_ Heirs in Being are admitted to ſerve, while there is a Poſſibility of a nearer 
e Dominis fint in pendenti, Declarators of Irritancy which are penal, and bf 


2 , 
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A Journal of the Seffion ; containing 
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yer he could never make any legal Title to his Uncle's Eſtate without the 
Tailzie : Nor could Captain Robert devolve any Right upon James Dick, by, 
in the Terms of the Tailzie, ſeing by being ſerved Heir 'of Line he became 


immediately liable to perform the Obligements in the Tailzie. The Purſyg, 


is ſtated in a Condition to oblige her Father, either to ſubject himſelf tot 
Irritancies, or to diſpone to her, if he had not been formerly denuded - For 
it's inconſiſtent that the Colonel could oblige an Heir of Line to diſpone to 25 


Heir of Tailzie, and yet that this Heir of Line ſhould be free from the Irritan. 


cies. Tho' a Perſon cannot properly be ſaid to loſe what he hath not, yet the 


Captain had Spem ſaccedendi, which he forfeited by incurring the Irritancies. 
And an Heir ſubſtitute in a Tailzie may do many Deeds before he ſucceed 


- which will effectually ſeclude him when the Heretage devolves upon hin 


Nay further, Sir James Leſlie's obliging his Heir of Line to denude in Favour 
of his Heirs of Tailzie and Proviſion reſolves in a Fidei-commiſſum, by the 
civil Law to be religiouſly obſerved, L. 5. 8. 14, 21. Cod. de Fidei-comni 

therein, was deprived of an 


Benefit he could claim as Heir or Legatary. So that the Captain, havin 
Purſuer, as ſubſtituted by the Tailzie. 3. The Colonel deſigning the Per. 
petuity of his Family, in the Way and Manner projected by himſelf ug 


tainly intend to bind and tie up his own Heirs of Line under the ſame Ita 
cies ; as the only probable Method to anſwer his Deſign of preſerving hi 


one ſingle Heir of Tailzie. It's a begging the Queſtion to ſay, That theſ 


Diſpoſition. Whichis the Reaſon he left himſelf a Power by the Blank in {> 
Tailzie, ſeing the Perſons ſo named would be Aſſignies to him, and liable ti 


could not return any new Power of Diſpoſal, which was inherent in th 


his Nephew and his Heirs deſcendant (whom he preferred to his Brother 
with Irritancies, and to leave his Brother to a free and unconditional Diſpoſa 


after - mentioned, with and under the Proviſions after mentioned: And Heil 


Proviſions. The Word Ainies in the Termination of the Tailzie can't H 
applied to the Aſſignies of Sir James Leſſie's Heirs, but to his own Aſfigniesf 


— 


„ De for the Defender, x. The Forfeiture of an Heir of Tailzie, exclude 


ſhould forfeit for himſelf only. Naas Spes in a remote Heir of Tailzie can 
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o neceſſary, are not ſo favourable in Law. 2. Eſto the Captain had denuded 
9 of James Dick in the Terms of the Tailzie, Ver by og Pier by. 
ames Dick and his Heirs, the Eſtate returned to the Captain as Heir whar- 
fever, free of Irritancies: And by the Nature and Stile of Tailzies. Trri- 
tancies are only conceived againſt actual Heirs contravening. The Purſuer 

aaduceth the Authority of the civil Law to prove a Matter not in Queſtion 
Vix. That Heirs are bound to fulfil the Conditions made by the Defuna : 
zut there the very Condition wh by the Defun to be fulfilled, 7/;z 
To denude to James Dich, hath failed, and the Eſtate hath returned to the 
legal. Channel. 3. Its inconceivable how the Word Afignies can be applied 
tothe Blank; ſeing if theſe leſt Blank had been filled up, they could not be 
called Aſſignies, but would have ſucceeded as Heirs of Tailzie; and the Word 
Aſfenies is not inſerted immediately after the Blank, but after the Return to 
Sir James and his Heirs, ny of the Heirs of Tailzie. Again, The Colonel 
had very good Reaſon to affect only the Heirs of Tailzie and Proviſion, with 
theſe Proviſions and Irritancies: Seing all his Care was to preſerve his Eſtate 
in the Line of his Subſtitution, ſo long as it laſted, which might have con- 
tinued for many Generations, tho? it hath now failed ex Accidenti. But after 
theſe choſen Subſtitutes ſhould fail, when it was uncertain” what Perſon might 
ſucceed to him, or in what Degree of Propinquity, he had no further Concern 
than to exclude an ultimis Heres, Where Heirs and Aſſignies are expreſt in 
the laſt Termination of a Tailzie, the precedent naming of Heirs under But- 
dens, muſt. be reſtricted to the ſpecial Heirs of Tailzie. Again, To under- 
ſtand by the Word Aſgnies, Sir James's own Aſſignies, is againſt the Rules 
both of Senſe and Grammar: Becauſe, he had formerly provided for his Aſſig- 
wes by. his reſerved Power to alter, and the Blank in his Nomination. And it 
dere ridiculous to ſuppoſe that Sir James would have poſtponed his own 
Alignies to the Heirs ſubſtitute; So that the Word Aignies being a Relative, 
nuſt properly be conſtrued :; with the Perſons immediately before nam- 


þ Triplyed for the Purſuer. To coriclude that the Forfeiture of a Subſtitute 
ina Taitzis 3-bars his Heirs when both are called, is to alledge that the For- 
feiture of one Heir ot 0 e {hall exclude another, which is abſurd : For as 
rritancies are penal, ſo the; as perſonal. The Citation out of Dirleroan's 
Talzie is miſapplied, for he know. that the Foffeiture of any Heir of 
FTailzie had only a perſonal Effect, CXNCEPL it were otherways exprelt : Pro- 
Ided, ob majorem Pæ nam. that if any one of his Airs of 1 anzie not deſcended 
A his own Body, ſhall incur the Irritancy, the Forfeiture ſhall: exclude him- 
bf and his Heirs, but allowed the Law to take, Place as to Deſcendants of his 
dyn Bady, ſo as theſe ſhould only forfeit for themſelves. 3. It doth not alter 


ag ic Caſe; whether the Subſtitutes, be called nominatim, or only deſſguative + 
eu for albeit the Perſon on whom the Subſtitution terminates, may be uncertain, 
euß it muſt certainly be one that is neareſt of Kin to the Maker of the Tailzie. 


And the Irritancies in Tailzies muſt affect all the Members, who by Virtue | 
ttercof have Right to ſucceed, Heirs whatſoever as well as other Subſtitutes: 
"Nam ub Lex non diſtinguit, noſtrum non eſt diſtinguere. 


Tube Lords found, That the prohibitory and irritant Clauſes of the Tailzie, 
0 not affect the Heirs and Aſſignies of Sir James Leſlie the Maler of the 
Talkie; and that no Deed done by Captain Robert before, the Succeſſion 
volved on him, can give the Purſuer Acceſs to purſue this Declarator of 
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| Fodem Die. George Gibſon Skipper in Borrowſtounneſs and Andrew W ilſon 


Writer there his Aigm, again(s Robert Leith Writer in Edinburgh. 


5 


T7 Ober: Leith Writer in Edinburgh and others gave a Commiſſion to Georg: 

RC Gb to buy for them a Ship in Holland, and accepted Bills for the 

Price of their reſpective Shares; particularly Robert Leith accepted a Bill of 

-o Pound Sterling payable to George Gihſon or Order at Martinmas 1709, 25 

the Price of a Twelfth Part of the Ship, upon his delivering a Vendition there. 

ol to Mr. Leith. - Sometime after the Ship was We and brought home to 
Scotland, and had there ſuffered a Diſaſter in breaking of her Back George 
Gibſon offered a Vendition of the Twelfth Part to Robert Leith, upon Payment 

of the 50 Pound his Share of the Price, and upon his Refuſal proteſted th, 

Bill, and charged him to pay. Robert Leith ſuſpended upon this Ground, 

That the Vendition not being offered debito Tempore, while Res was integys, 

; he is not obliged to accept of a damnified Ship in Place of a ſound one for his 
- Mony. And Gibſon being Dominus by buy ing the Ship, and taking the Right 
4 thereof in his own. Name, the Periculum was his till he denuded by a Vend. 
tion. For the Commiſſion gave not the Suſpender Jus in Re, but only Ju ul 

Rem to claim a Vendition by an ordinary Action; notwithſtanding where 

SGibſou, having a complete Right to the Ship in his Perſon, might have fold her 
effeQually to another: And Res perit ſuo Domino, 

Replyed for the Charger. Mr. Gibſon having bought the Ship by the Gul. | 

pender's Order, the latter was properly Dominus: For Mandatarius may take 

the Right to be acquired either in his own, or the Conſtituent's Name, It] 

was not reaſonable for Mr. Gibſon to take the original Right to the dip in 

the Suſpender's Name, who had not paid the Price: Nor was he obliged to 
tranſmit the Vendition, till he got Payment. However the fame was in lis 

Name only as Fiduciarius for the Sulpender : Conſequently any Damage the 


o 


_ Ship faſtened mMARAN ob. oo om iis... oa 
the Reaſon of Suſpenſion, and found the Lettcy 


| The Lords repelled 
_ orderly proceeded. 1 
| Eodem Die. Mr, James Daes of ©vidingknows, againft Jean Scougil and 


Robert Semple of Bylwood ber Husband. 


c 


XN AR. James Hume Merchant in Edinburgh, Archibald Hume, Alex ande 
IVI Daes and others in Anno 1672 took a Nineteen Years Tack ol 
Dalrymills from Suſanna Lockhart, Relict of Gabriel Weir, for a certain Tacky 
duty to carry on a Paper Manufacture: And in the Year 1682 Alexander Dai 
and Archibald Hume, by Contract aſſigned their Intereſt in the Tack, and il 
the Inſtruments, Materials and trading Stock, to Mr. James Hume, ſor which 
he obliged himſelf not only to relieve them of the Tack- duty payable to Saſanni 


Loc hart, but alſo to pay to each of them 333 Merks yearly for their Share 9 
col Profit, and to leave the Inſtruments, Materials and trading Stock in the 
e ſame Condition. 8 Mr. James Daes, as Donatar of the ſingle and liferen 1 
Eſcheats of Alexander Daes his Brother, purſued the Lady Falmood, as repre 
9 Re N James Hame her firſt Husband, for Payment of the 333 Merks 0 
Z -_ = . %&-duty for ſeveral Years preceding the 1688. 
3 55 5 + Y 55 Pact Fender, The Action is preſcribed quoad Modur 5 
3 8 | 1 | ; ; | re N He! . 6 . | alter ” 
| e 9 not being purſued within F * 
Rephed for the Purſuer: The Preſtations due by Ar Janes Hume to li 
Co- partners, fall not either under the Letter or Reaſon 7 ſaid Statute 
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which was introduced only to favour the Ruſticity of Tenants and Labourer 
of the Ground. And tho? it may be extended to Mills ſet with and ſubſer- 


vient to Lands, and to Coal-houſes or Mines which are Partes Fund; : It can 


never be extended to this Caſe, where the additional Duty was not payable 
ſor the Mill (ſeing the Proprietar got the Tack-duty thereof) but only for 
the Uſe of the Inſtruments, Materials and trading Stock, provided for the 
paper Manufacture; the Aſſignment whereof was not properly a Tack or 
Zubtack, but only a Method taken by the Society, for the better expeding 
their Deſign by the original Contract entred into for making Paper. 2. Effo 
this Communication of Profits for a yearly Price were a formal Subtack, as 


it is not, it being neither a Subtack of Land or any Thing annexed to Land; 


the Act of Preſcription, which ſpeaks only of Tenants in Lands, cannot be 
zpplied thereto, more than a Tack of brewing Looms ſet together with a 
Stock of Victual for a yearly Duty, could fall under the Quinquennial Pre- 
ſcription. C VT * 
Huphed for the Defender. By Archibald Hume and Alexander Daes trant. 
ferting their Intereſt in the Tack to Mr. James Hume, any former Co- partner 
berwixt them was diſſolved ; ſince the Cedents did no longer run any Hazard 
of Loſs and Gain. 2. The Pretence, that it is Locatio Mobilium, is of no Mo- 


which is a Fundus or Prædium ruſticum, muſt be reckoned of the Nature of 
the principal Subject ſet, and regulated accordingly. For otherwiſe, it might 
be pleaded, That the ſubſetting Lands with Steelbow, Nolt, Sheep, or Straw, 
br a high Tackduty, that were firſt ſet without Steelbow | 
buy, would alter the Rule of Preſcription, which is not to be thought. _ 

Tripiyed for the Purſuer. The Manufacture Materials, which are of far 
mater Value than the Mill, can be nd more reckoned Acceſſortes thereof, 


libkrvient to carry on the Work. 2. Steelbow ſet for a ſeparate Rent from 


of Tack of Lands with Steelbow for a joint Duty: The Rent of the Mill 


being payable to the Proprietar, and the additional Duty to the Puſuer. Be- 


ſides, Srcelbo w beirig Inſtruments Fundi ſubſervient to Tenarits as Labourers 
the Ground, for whoſe ſake the Act of Preſcription was made, no Conſe: 
quence can be drawn thence to the Utenſils and Materials of a Paper- work. 

The Lords found, That the annual Preſtations due by Mr. James Hume, to 


lulament 1669, anent the Quinquennial Preſcription. 
ſanuary 5, 1711. George Pyper Merchant in Montroſe, Sapplicant. 


* to his Father, at the Inſtance of James Innes Merchant in Aberdeen, for 
ment of Two hundred and ninety fix Pound Scots, and a Day taken 
the Defender to renounce to be Heir: The Lords, upon a Petition offered for 
le Minor, authorized William Smith Merchant in Montroſe the Petitioner's 
Uncle, to be Curator ad Litem, to ſign and give in for him a Renunciation to 

Heir to his Father. | A 1 | 5 


Jawary 9, 1711. John Ruſſel of Braidſhaw Writer in Edinburgh, bg ainſt 


of One hundred and fourty mg Pound Sixteen Shilling Scots, gs 


Y Deciſions of the Lords of Seton, e. 1711. 4 
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ment; for theſe Mobilia being only Inſtrumenta Fundi, acceſſory to the Mill, 


Cc. for a leſſer 


thn a Picture can be reckoned Acceſſorium Tabalæ; the Mill being ſet only as 


Lanks, could not fall under the Act of Parliament, and we are not in the Caſe 


Ahibald Hume and Alexander Daes his other Co- partners, fall under the Act of 


Eorge Pyper a Minor about Eleven Years of Age, being purſued as Heir 


b 
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474 4 Journal af the Seſſion; containing 


in a Decreet obtained at the Charger's Inſtance againſt: him, before the Cop. 

miſſaries of Edinburgh, dated the 21 of March laſt He ſuſpended and raiſed Re, 
duction of the Decreet, upon this Ground, That it was pfo Jure null, for being 
pronounced in cloſe Time of Vacation, when no inferior Court could ( 
Seing by Act of Sederunt July 2 1, 1696, the Lords diſcharged the/Clert, of 
the Bill to write upon any Bills for Diſpenſations to inferior Courts beyog 
the Twentieth of March in all Time coming. And Acts of Sederunt hy, 
the Force of Ads, of Parliament in regulating the Adminiſtration of Jugjq 
and are Directories to the whole Lieges to walk bp. 
Beßlyed for the Charger. The Reaſon ought to be repelled, becguſe y, 
'Decreet bears a Diſpenſation granted by the Longs. licenſing, and diſpenſie 
with the Commiſſaries to fit, hold Courts, and adminiſter Juſtice to th 
Lieges to the Twenty ſecond of March incluſtve, as the Licence Producg 


bears, and the Decreet. was pronounced on the Twenty firſt. 
©. Daplyed for the Saſpender. No Deed of the Clerks of the Bills can be mon 
prevalent than the Act of Sederunt: Eſpecially conſidering, that Diſpenſacig, 
are granted and paſt of Courſe upon a common Bill without reading. 
Trishhed for the Charger. The Lords frequently grant Diſpenſations to t 
Twenty ſecond of March, and ſuch a Diſpenſation muſt be. held a ſuffice 
Warrant to the inferior Judge to fit. Who is to preſume that the Lord, hq 
liverance was orderly given; And if their Decreets ſhould be annulled or " 
duced on this Pretence, Decreets of the greateſt Importance might he bid 
open to the great Prejudice of the Lieges, who might have contracted jus 
Tide thereupon, 2. Tho the Act diſchargeth Clerks to write upon ſuch ji 

it doth not declare ſuch Diſpenſations null: And if the Clerks of the Bilkjyq 
malverſed, the Suſpender might ſeek Redreſs againſt them. 3. The Lorkhe 
ing able to alter their Acts of Sederunt at Pleaſure, a Warrant of Diſpenfation 
ſigned by a Lord, gives full Security, notwithſtanding it be not preciſelyinth 


Terms dhe ALISA. ˙—m nne 
 Quadruplyed for the Suſpender. The Act of Sederant doth not only repulat 
the Clerks, but the Adminiſtration of Juſtice : And what is done contrary 
Regulations is void and null. 2. Albeit the Lords may alter their Accs of 54 
derunt, yet this Act ſtands unaltered. And it were abſurd to allow mort 
Force to a ſingle Lord's Deliverance upon a Bill of Diſpenſation of Court, that 
to expreſs AQs of Sederunt made by the whole Lords iz Præſentia, after naturt 
OR oo od. on anc td ei ii arts 0 
The Lords having found upon Trial, That it hath been the conſtantCuſto 
ſince the Act of Sederunt, for the Commiſſaries of Edinburgh to fit and judge b 
Virtue of Diſpenſations to the Twenty ſecond of March; They refuſed to repond 
the Suſpender againſt the Decreet charged upon, in Reſpect of the Diſpenſation 
produced, and bygone Cuſtom ; And therefore found the Letters orderly prof 
ceeded. But the Lords called the Clerks of the Bills before them, and required 
them to beware of ſuch a Practice in Time coming. 


January 12, 1711. The Inhabitants and Bargeſſes of Perth, 434inſt th 
Shoomakers of the ſaid Burgh, 5 e nol! 


HE Inhabitants and Burgeſſes of Perth, having raiſed a Proceſs againſt they 
1 Incorporation of Shoomakers there, for declaring it lawful to all Perſons 
upon Market and Fair Days, to import and vend Shoes, Boots and Slippers of al 

Kinds, without DiftinQtion : It was alledged for the Defenders, That no ſucl 
Declarator could be ſuſtained, becauſe all Crafts within that Burgh were ancient 

ly. erected. into Deaconries and Incorporations, with Freedoms, Liberties anc 

Powers, to make neceſſary Regulations for the Good of the reſpective 10c0rY 


porations 
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Deciſions of the Lords of Seſſion, &c. 1711. 475. 
gorations ; and particularly the Defenders have been in immemorial Uſe and 
coſtom of debarring all Strangers from. importing high Heeld Shoes, Boots 


4 Slippers upon Fairs or Weekly Markets; and of ſeizing all Shoes ſo im- 
yorted or vended, except thoſe that were ſingle Soled or Pumps; and of com- 


| Hitting the Shoemakers or Importers to Priſon, 1 5 
| Rephhe for the Purſuers. The general Powers in the Defenders Charters; 


flowing to make Laws and Regulations concerning their Trade, do only re- 
bet the Members of their own Incorporation; and cannot be extended tg 


| Ake away the Rights and Privileges which the Town and Inhabitants have 
cbeir other Grants of Fairs and weekly Markets, 2. Did the Defenders 
barters expreſly carry ſuch an excluſive Privilege as they plead, it could not 
regarded: Becauſe, that were a plain Monopoly, inconſiſtent with Law, 
rade, and the Freedom of Fairs and Markets: And our Law hath juſtly taken 


otice of, and diſcharged ſuch Abuſes, under the Pain of Oppreſſion, A 42. 
l. 4. Ja. 4. Again, Fairs and weekly Markets are valuable Privileges of 
the Town, not liable to Preſcription, L. 9. F. de Vſurp. & UVſucap. Et ubi Lex 
ubibet Vſucapionem, bona Fides poſſidenti nihil prodeſt. And tho? Preſcription 
might be objected to private Perſons who for fourty Years have been debarred 
y the Defenders from coming to the publick Markets and Fairs: Yet, as to 
ll others *tis mere Facultatis, who cannot be prejudiced thereby. 2. Since 
the Union, Commerce is free throughout the united Iſland ; and ifany Tradet 
rom England cannot be hindred to import and fell within any Part of Scor- 
wa, far leſs can a Burgeſs or Inhabitant there be tied ß 
Daplyed for the Defenders, Their excluſive Privilege is no Monopoly, be- 
w granted by the Sovereign conform to Law; whereas a Monopoly is entred 
Wt by. private Parties without Authority. So both in Scotland and Eng- 
bd, certain trading Societies And Companies enjoy Privileges excluſive of 
ll others, Which are not reckoned Monopolies. Crafts were ereQed into Dea- 

wmies and Incorporations for the Improvement of their Manufactures, and 
tithe Members thereof ite be the more inabled to pay their Proportion 
of Tixes laid on 15 8 05 A t Thing deſtined to publick 

* belong to the publick Policy; 


And tho” a Right 0 


Vi, cannot be acquired Uſacapione, and Markets 

ſet they differ in their Rules and Privileges in different Places, which may be 
vlated by long Cuſtom. 2. There is indeed an equal Communication of 
Inde by the Union thro? all the united Kingdom, all the Subjects thereof are 
Fought upon an equal Foot: That is, an Ezgliþ Man may import into a 
yal Burgh in Scotland, Whatever a, Scots Man could import, but that 
Goth not derogate to the Privileges of Royal Burghs, and Incorporations : 
0 that where the Scots are under a Reſtraint by the ſpecial Regulation of a 
[Mkrket, introduced by Preſcription ; the Engliſb cannot plead Immunity from 
Thus the Grant of Two Penies upon the Pint of e in Favours of the 
Town of Edinburgh, lyeth equally upon all the Lieges Scots and e, not- 
Audſtanding the Union: Wherews the Twelve Pence impoſed in Fayours of 
lit Good Town, upon the Pint of Ale or Beer imported from abroad, doth 
WT ow fince the Union affect Eugliſb Ale or Beer, tho? it did before. 
g * Lords repelled the Defence founded upon Preſcription, and ſuſtained 


4 


beclarator. TG. 
Jawary 13, 1711: James Forreſter, Son to the deceas d William Forreſter 
Mxiter to the Signet and his Tutor, againſt Robert Forreſter late Bailie 


* 


IN the Action at the Inſtance of James Fotreſter and his Tutor, againſt 


was 


". Robert Forreſter, for Payment of Seventy, three Pound owing by him per 
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Ticket to the deceas d William Forreſter James's, Father: The Purſuer offereg 
to prove by the Defender's Oath, That the Ticket was in William Forreftey, 
Hands at his Death, which the Defender unwarrantably got up and retireq 

The Defender having deponed, That he paid the Moy to one of the Purſyer, 
Tutors, in Preſence of, and with Conſent of the reſt, who-thereupon deli. 
vered him up his Ticket: The Purſuer alledged, That it were dangerous 10 


* 


ſuſtain a Debtor's Oath, That he retired his Bond from his Creditor's Tutor, 
upon Payment made to them, as a ſufficient Exoneration to the Debtor; 
Law having fix'd a Rule, That the Debtors of Minors {hall pay to their Ty, 
tors only upon getting a Diſcharge, which is neceſſary, not only to exoner the 
Debtor, but alſo ro conſtitute a Charge againſt the Tutors for what they 
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8 1 for the Defender. That he having retired his Ticket, is free þy 
the Brocard, Inſtrumentum penes Debitorem repert um præſumitur ſolutum: Altho 
it were never ſo clearly made out that the Debt was once reſting. And the 

- Purſuer having no other Mean of Probation but the Defender's Oath, it doch 


—=_——_—— 


ſufficiently prove the Payment. it „ 
Ihe Lords found, That the Ticket being in the Defender's Hand, the 0 

proves, That the Sum contained in the Ticket was paid to one of the Puri 
er's Tutors in Preſence of, and with Conſent of the reſt, and the Ticket retired; 


and therefore found the Defender not liable, and aſſoilzied. 


— 


1323.4 


y 16, 1711. Mr. Hugh Gray, Son 7 thedeceds'd Mr. Hugh Gy 


Janusz Mr | f 
N .Dalduff, Kain ſe Hugh Cairncrols of Hilſlop TIES 


Tx the Action at the Inſtance of Mr. Hugh Gray, againſt Hugh Cirn: 
= croſs, for Payment of the bygone Annualrents of Two thouſand \lerks 
contained in a Bond granted by Walter Carrncroſs the Defender's Father, pay. 
able to Mr. Hugh Gray of Dalduff the Purſuer's Father, and failing of him by 
Deceaſe, to .. _ *' Subſtitute, his Heirs, Executors, or Af. 
 Tignies; Upon which Bond, tho? it bore a Precept of Seafin, old Mr. High did 
never take Infeftment, but by his Teſtament ordered his third Son Thons's 
Name to be inſerted in the blank, and aſſigned the bygone Annualrents tg 
him: The Lords found, That the Bond is heretably conceived, and that th 
Nature thereof was not altered by the Teſtament. Albeit it was alledged fog 
the Defender, That utcunque Bonds with a Precept of Seaſin payable to Heirs of 
 Affignies,or ſecluding Executors,are conſidered as Heretable, tho“ no Inſſtment 
follow thereon, from the Creditors preſumed Intention to have his Mony {© 
cured by Infeftment ; Let that Preſumption ceaſeth in this Caſe, where he hatl 
_ teſtified his Inclination to the contrary, 1. By taking the Bond payable te 
Heirs, Executors, and Aſſignies. 2. By neglecting to take Seaſin. 3. BY 
: diſpoſing upon the principal Sum by a teſtamentary Deed, which is a Mori 
direct Indication of the Teſtator's Mind to have the Bond moveable, than if he 
Had cauſed charge for Payment. Again, tho” a Bond containing a Precept of 
Seaſin is preſumed to be heretable, from the ſuppoſed Will of the Creditor 
which doth not appear in this Caſe, it is not ſimply fo : In fo far as, albe 
Inhibition ſecures againſt the Alienation of any heretable Subject, to the Pre = 
Jjudice of the Debt for which it was uſed ; it doth not hinder the Creditor in 4 
Bond containing Precept of Seaſin, to diſpoſe thereof at any Time befor 
taking Inteftment, December 31, 1703, Oliphant contra Irving 


. VVA 3 
7 Zodem Die. James Watſon of Saughtoun ard his Carators, gainſt Alex' 
ander Brown Merchant in Edinburgh. e | 


IN the Action at the Inſtance of James Watſon of Saughtoun, apainft Alex: 
1 er Brown, as repreſenting his Father, for Payment of TWO * 
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Merks owing by the Father to the Purſuer: He the Purſuer repeted tlie 
ommon paſſive Titles, and particularly inſiſted againſt the Defender upon 
e A& of Parliament 1695, as liable for intrometting with his Predeceſſor's 
plate without bringing the ſame to a Roup, and the Lords 7 June laſt having 
aftained his Intromiſſions ſubſequent to his Father's Death releyant to make 
um liable paſſrve: The Purſuer extracted an Att upon that Point, but finding it 
ward to prove the Intromiſſion, did put up the Cauſe in the Hand Roll of my 
ard Cullen who pronounced the Act, and at calling inſiſted upon the other 
paſſive T itles libelled which he referred to the Defender's Oatn. 
Aledged for the Defender. There being an Act already extracted upon one 
ative Title, the Purſuer could not now recur to the reſt, tho? libelled. Be- 
uſe, in ordinary Actions there is but one Act of Litis-conteſtation : And if 
the Fur ſuer were now ſuffered: to recur to other paſſive Titles, there might 
de Multiplicity of Acts of Litis-conteftation, and no Terminus Lit. After an 
4 of Litis-conteſtation, the Ordinary is functus, and cannot review or return 
Jo the Libel, conform to L. 25. F. de Rei Vindicatione, L. 52. f. de Judiciis. 
L. 3. $+ 11. ff, de Pecal. L. 57. F. de Solut. L. 20. F. de Petit. Here. Hopes 
Pratt, Min. Tit. 1. Stair, Inſtit. Lib. 4. Tit. 40. ö. 1iĩ10. 
Redhed for the Parſuer. 1. The inſiſting in one of ſeveral Medium's in a 
Libe, did not exclude the Purſuer from inſiſting afterwards upon the reſt; 
For the Act of Litis-conteſtation doth circumſcribe the Parties only id fo far 
s Litis- conteſtate: Whereas here the AQt of Litis-conteſtation is only con- 
ring the Clauſe in the foreſaid Act of Parliament, which the Purſuer deſires 
jo Review of. Tea, there is nothing more ordinary than to libel not only 
kreral Concluſions in one Summons, but alſo ſeparate Actions: And as in- 
ling in one of ſuch accumulative Actions, cannot Hinder to inſiſt in the 
ter ; far leſs can the inſiſting particularly upon one of ſeveral Media roncla- 
Indi in one Summons, cut off the reſt. 2. It's unneceſſary to anſwer the 
dader's Citations out of the civil Law, ſince the Form of Proceſs among 
bs Rowans differs from ours. And the Citations out of Hope and my Lo 5 
dur about the Effect of Litis-conteſtation, doth only concern what is - Litiſc 
tontſtate, Which the Purſuer doth not quarrel © 
Tie Lords found, That the Purſuer may yet inſiſt upon the other paſſive 
Titles, and remitted to the Ordinary to hear Parties thereon,  - * 


— 


- 0 


| January 17, 1711. Thomas Dundas Merchant and one of the Baillies of | 
Edinburgh, againſt John Allan Writer there, 


NAillie Dundas having obtained a Decreet before the Baillies of Edinburgh, 
againſt John Allan, for 34 b...12 ſh. as the Remains of 47 t. 5 ſh. 6d: 
Was contained in a Bill accepted by him payable to the Baillie, youu Allas . 
ended and raiſed; Reduction upon Minority and Lefibn : In fo far as; the | 
bill was accepted by him when Minor without Conſent of his Father his 
Mniniftrator of Law, as a cautionary Security for the Price of Goods furniſh- 
Amt to himſelf, but to the Lady Cowſland. ti. 
Arſvered for the Charger. The Reaſon of Suſpenſion and Reduction ought 
Þ be repelled. Becauſe; 1. The Subject of this Debate is ſo very ſmall, rant 


= ' 


Iv ſuch Lefion could thence ariſe, as deſerves the extraordinary Remedy of 
Kiitution ex Capite Minorennitatis, which muſt be enorm; February 14, 1677 
lhe Dutcheſs of Buccleugh contra Earl of Tweddale, For Prator non carat. 
Wn, and ſuch an extraordinary Cure is not to be applied to every trifling 
Liſe, 2. The Suſpender was a Writer verſant in Buſineſs, and. fo preſumed 
ire capable xo deceive, than to be deceived. 3. The Suſpender entred in 


le WWinnent after he was Foris-familiate by being married; and living ſeparately 
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from his Father; which, by the, civil Law, was ſuch an Homologation z 
obiiged one re pay Debt conrrated by him while: in Familis f gebe, tui 
ſtanding of Senatusconſultum Macedonianum, L. 6. h. 13. & ulr.f. ad Senyy 


5 Duplhed for the Saſpender. 1. The Smalneſs of the Debt can't influence the 
Deciſion: Seing Quality, and not the Quantity, of the Debt is to be con. 
ſidered; and what may ſeem a ſmall Matter to one, may be conſiderable g; 
another, 2. Whatever might be pretended, had the Suſpender's Ingagemen 
been in the Buſineſs of his Imployment as a Writer, yet his undertaking 4 
Cautionry for the Price of Merchandiſe ſold to another, was palpable Leſon 
And ſo anxious have the Lords been to ſecure Minors from Prejudice by ng 
Cautionry, that a Bond ſigned by a Minor as Cantioner, and his Father z 
Principal, was found null qaoad the Minor, tho? he was therein deſigpel 
Student of Law, and afterwards prov'd an eminent Lawyer, December 7, 1666 
Mackenzie contra Fairholm, July 25, 1667, inter eoſdem. Nor 3. Can the 
Suſpender's paying Part of the Sum charged for, be any Homologation to 
bim; ſince the partial Payment was made during his Minority; and he i 
entitled to Repetition Condictione indebiti. Law doth not diſtinguiſh betyix 
Minors married and unmarried, ſeeing Marriage doth not always bring Py. 
dence. along. And if the Suſpender be Foris-familiate,” he is fo with ; 
Portion, having got nothing to this Day from his Father as a ſeparate Mend 
Kae e 9 ve 36D HI. | 
The Lords ſuſtained the Reaſon of Reduction upon Minority and Lefio, 


. * - 7 


 Fodem Die. The Lord and Lady Ormiſtoun, againf John Hamiltn o 
eee er #9 Farngto e 


"THE Lords 15 December laſt having found, That the extraordinary Ex- 
pence neceſſarly disburſed by the Fault and Means of the decasd 
Bangour, apparent Heir to the Lord Mhitelam, cannot procure to the Exccui 
Allowance thereof out of the Executry in Prejudice of the Defender the Hei 
2 the Purſuers reclaimed: Whereupon the Parties were alloy 4 
Alledged for the Defender. He being called in this Proceſs as Heir to the 
Lord Whitelaw, and not as Heir to his Father, he is not bound to anſwer as 
Heir to his Father. 2. A Proceſs againſt him for ſuch a penal Concluſion, a 
repreſenting his Father, would appear to be extraordinary. Actionsex Delifs 
not being competent againſt the Delinquent's Heirs, »:ſ in quantum locuplt: 
tiores, L. 5. ff. de Calumniator. G. 1. Iuſtit. de per er. Vinnii Comment, ibid 
$H bet) hy ae Jure Belli & Pacis, Lib. 2. Cap. 21. 5 13, 19, 20. And vitiou 
Iatromiſſion, which is never competent againſt the Intrometter's Heir, unle'Y 
the paſſive Title had been conſtituted againſt the Intrometter himſelf, is M 
ſuffieient Inſtance of the Genius and Opinion of our Law in the Matter 
Again, Eſto the Purſuers were Creditors to the Defender's Father by Bondi 
they behoved to apply Whitelaw's Executry to extinguiſh his own Debts bei 
fore the Debts of his apparent Heir. TEEN) + 1 
Reptzed for the Pur ſaer. 1. The Deſender being ſerved Heir univerſally t 
his Father, any Objection that might have been made to his Father, may bY 
made to him: And ira ef, that che Father would have been obliged to allo 
2 Deduction of the extraordinary Expences occaſion d thro? His Default. 2. Tha; 
Laws concerning penal Actions, cannot be extended to this Cafe of a Puri 
tor the neceſſary Expence of x Proceſs, whith is as much a civil Intereſt, 2 
the Subject of the Plea it ſelf. Ackio penalad Rei perſetutoria lies againſt thi 
Heir, as well as any Addion ar Contratis, Les Lois couiler, Tow 3. Seb. 10 


* 
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nes Eng remens del. Heretier 4 Canſe de Crimes, &c. Spotſwood, Pratt, Tit. 
( vilate,” "ap, 88. and the Heirs of one that committed a Spuilzie or Was a 
ltious Tatrometter, may be convened for ſimple Reſtitution, etſi nibil ad 
per ve hit. Again, Penalties in Contracts incurred by any Perſon, are ef- 
Qual againſt his Heirs. 3. Suppoſe the Defender could not- be purſued by 
Way of Action for ſuch Expences, yet the Executrix may retain in her own 
Hand out of the Executry, what was neceſſarily expended in Defence of it: 
many Things in Law will afford the Benefit of Exception and Retention, 

var are not ſufficient to found Action. And this Jus Retentionis was equal 
0 Litiſconteſtation : Seing ſhe having Effects in her own Hand, was under 
Daplyed for the Defender. It's ſine Lege loqui, to ſay, That this imaginary 
netention is as effectual to make the Heir liable, as Litiſconteſtation with 
ne Defunct. 2. The Authority of the civil Law, and of Grotius, far out- 
weighs that of Mr. Domat the Author of Les Loix civiles. The Citation 
ut of Spot ſwood's Pratticks is of no great Weight, ſeing no Deciſion is cit- 
A as Voucher, and that Book never received the Author's, laſt Hand. Be- 
les, in that Caſe, the Defunct had Intromiſſion, whereas the late Bangour 
intrometted with nothing. 3. Heirs are liable to Penalties in Contracts 
incurred by their Predeceflors, becauſe theſe are not due ex Delicto, but ex 

The Lords adhered to their former Interlocutor, finding that the Lady 
Iprmiſtoun hath no Right to retain the Expences. 4 1 1 


Eodem Die, Inter Eoſdenmm 


He Lords, December 14, 1709, In the Compt and Reckoning afore: 

- ſaid, at the Inſtance of the Lady Ormiſtoun, and her Husband then 
Rod ſuſtice- cler K, a againſt John Hamilt on of Bangour, 1 havin g foun d that 4 77 5 
Funrerza is only competent for Expences that were neceſſary and decent 
with Regard to the Defunct's Quality, and the free Eſtate deſcending to his 
Weis and Executors : The Defender now alledg 
„ Alowance of theſe Expences. Becauſe, 1. Law preſumes they were ad- 
faced by the Lady Ormiſtoun Animo donandi, L. 14.4.7,8,9. Fade Religiof, et 
Sent. Fun. L. A7, H. de Donat. inter. Vir. et Dx. L. 33. H. 2. F. de Leg. 3. L. 44. 
fie Negot. geſt. L. 12. H. 8. F. Mandati, L. 53. F. de Reg. Jur. In fo far 
ls i. She having got a Donative from the Defunct fo extraordinary in this 
Pace of the World, and diſproportioned to his Condition and Fortune: It 
ul been high Ingratitude and Injuſtice in her to have ſuffered fo great 
[ Emences to be laid out upon the Funeral to the exhaufling the Eſtate, and 
Preudice of the Heir of ſo well deſerving a Husband. 2. The Manner of 
the Expence had the Appearance of Liberality : For ſhe paid it without the 


vere made before Confit mation of Whitelaw's Teſtament, and in many Caſes 
Ik took Diſcharges to the Heirs and Executors of the Lord Mhitelam, which 
cleats that it was, conſulto datum. Nay, further, ſhe. paid the Accompts 
Iltroneouſly, without any Proteſtation, whereof ſome were ftated and given 
lp to ber as her own Debt. And it's hoped upon - ſerious RefleRion, ſhe 
Ul not repent the Good ſhe once intended to her Husband's Memory. 
And if ſhe ſhould, her Repentance will not avail her, to aſcribe what was 
done by Way of Donation, to any other Cauſe, L. 31. H. 1. f. de Donat. 
% ff. de Reg. Jar. 2. The Executrix cannot have Allowance of the 
taordinary Expence of the Funeral, For that, af occaſioned by the Fact 
und Deed of the apparent Heir, can be no more privileged than a Debt 4 

* | | the 


That the Purſuers can get 855 


aal Cognition of the Commiſſaries zullo Jure cogente. Vea, ſeveral Payments AY 
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Salt in curing Fiſhes. Theſe Owners in November 1709, required Rede 


periſhable Commodity, the Defender acted profitably for them by imploying 
i ibes. . 


the apparent Heir, which is not deducible out of the Lord Whitelaw'; p, 
cutry, but only reſerved as accords to be purſued by Way of Action Ry 


neceſſarily proteſt to take away the Preſumption of expending dona 


*Fhe Lords found, That the Purſuer hath no Right to retain the extra! 
dinary Expence of the Puneral in this Proceſs, ſuppoſe the ſame were fur 


January 19, 1711. Robert Watſon of Muirhouſe 254 Thomas Gibſon Win 


Ine Maſters of two Veſſels ſent with Salt and other Materials for 
ſuccesful that Year, depoſited their Loading in the Hands of Alena 
In one of which, He obliged himſelf to preſerve and reſtore the Goods t th 
Skipper and his Fraughters, or their Order ( incident Hazards excepred ) of i 
deliver to them, upon Demand, Goods of the ſame Quantity and Quality « U 


as he would do his own, to be diſpoſed of by the Owners Order. Robert Witſo 
and his Partners (to whom the conſigned Salt and other Goods belong'd 


Obligement, or to pay the current Prices at the Time of Requiſition, when 
by the Accident of the Union, Salt was at the higheſt Value. 


ought not to be charged for any higher Price or Value for the Salt, chal 


not be foreſeen or thought of at the Time of the Tranſaction. His unders 
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the Defender as Heir to his Father. r. 
| Rephed for the Purſuer. Can it be in any Senſe inferred, That the 1, 
Ormiſtoun was to have been at the Charge of her laſt Husband's Funeral 
from his giving her a conſiderable Addition to the Proviſion in her Conti 
of Marriage? And the . e drawn from her paying the Furniſherz 
no better: Eſpecially conſidering, That the Payment was not made imm 
diately, but ſome Months after Whitelaw's Death, to, ſtop their cravin 
who grudg'd to ly out of their Mony. This any Perſon. might have ca 
done, the Executry being ſufficient, and the Puneral Expences a privileg 
Debt, December 16, 1674, Relbead contra Irving and Borthwick. 2. The 
14. $.7. in Fin. de Relig. et Sumptib. Fun. requires not that one ſhould alu 


Animo, but only adviſeth to do it in ſome dubious Caſes, ne poſtes patiay 
Queſtionem. E | „ > | 


*, \ 
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niſhed by Order of the deceaſed Bangour apparent Heir to the Lord Whit 
in Prejudice of the Defender Heir ſerved to him cam Beneficio Inventarii; ud 
uni Herb e | 


in Edinburgh bis Factor, againſt Alexander Mkenzie of Applecroſs. 


ing to the Lewes in Anno 1706, finding that the Fiſhing proved un 


Mhenzie of Applecroſs living there, who granted two Receipts thereof 


Port of Leith; And by the other Receipt, obliged himſelf to keep the Gud 


failing to call for them the next fiſhing Seaſon, Applecroſs imploped the 


livery, and purſued him either to reſtore or deliver in the Terms of the 


Anſwered for the Defender, He having undertaken the Care and Cuſtody 
of the Purſuer's Salt and other Goods merely to do them a good Office 


what it could have been ſold for at the Time it was depoſited ; or when ii 
was made Uſe of; or what Profit was made of it: And it were a bad Re 
turn of his Kindneſs to require from him extraordinary Prices, that could 


taking the Cuſtody of the Salt, could not oblige him to keep it perpetually 
uſeleſs, till it ſhould conſume and melt _ - but only N the coſuing 
Year's Fiſhing ; And ſince the Purſuers did not call for it then, it being 2 


Replyed for the Purſuer. | By the firſt Ticket, the Defender, had he re- 
ſtored the ſame individual Goods, was only to be liable as a role 
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bot his making Uſe of them made him liable as in muruo, for the like Goods 

v Quanticy and Quality, L. 1. 5. 34. C. Depoſits: And he being obliged o 
liver them on Demand, the Value is to be conſidered at the Time of the 
demand, L. 22. F. de Rebus credits. Again, the Defender having no Power to 
"po 

| 


of the Salt by the ſecond Receipt, the counteracting his Truſt by 
ving it to his own Uſe, made him certainly liable for the current 
ices at the Time he was required to perform his Obligement. The Pur- 
as cannot be {aid to have been in Mora to demand the Salt before it was 
; the: higheſt Value : Seing no Time was prefix'd for his requiring it; And 


, Defender might have obliged him to receive it, by offering when it was 
the loweſt Rate; And his converting the Salt to his own Uſe, hinders 


. 


im to be look d upon as NVęotiorum , , fro Ne ag 

Daphed for the Defender. Perfons. bargain indeed with the Hazard of the 
Gag. or falling of the Value of Goods, ariſing from the uſual Occurrences by the 
viFference of Seafons or Trade, which they are ſuppoſed to have in View: 
dat Caſus incogitatus happening by ſupervening Laws, or a Change of Go- 


* 


eument, is always excepted, L. 23. . 1. . de Actione Empti. Huber. 
ment. in Pandett. de Condit. trit. 5. 11. Les Loix civiles Sect. 2. 4. 18. of 
he aid Title. Vea, ſuppoſe tlie Defender had truly borrowed ſome Buſhels 
f foreign Salt before the Union to be reſtored on Demand; It's doubted if 
- would have been obliged to reſtore at the extraordinary Value it was 
ied to by the ſupervening Act of Parliament: This not being like the 
filing or lowering of Mony, whereof the entire Value depends upon the Re- 
ation of Law, and any Alteration: ſo made therein is not Caſus improvi. 


Triplyed for the Parſuer. The Alteration in the Value of Goods: is more 
jing to che Parliament's impoſing higher and lower Duties, than to any 

ter accidental Difference in the Method of Commerce. Huber's Authority 
 miſapplyed : For he in the Place cited means only; That in ſtating 


0 * * 


te fimation-of Goods, a ſingle Inſtance is not to be the Rule, but a middle 
finition to be made, by compariog all the ſeveral Prices thro? the Coun- 
ry; as the Fiars of ſeveral Shires uſe to be ſettled with .vs. And here the 
Fee of Salt is not claim'd according as it ſells in one ſingle Place; but ac- 
ing to the general Eſtimation of it. It's well known that Debtors in 


(ny are liable to perform their Obligements in the preciſe Terms thereof, 
Mony be hightned at the Term of Payment : And albeit our Coin, in 
ſequence of the Union, was brought up to the Engliſb Standart, Debtors 
ik obliged to pay according to the reformed Value, which is 8 per Cent. 
f no eg 
"The Lords found, That by the firſt Obligement the Defender is bound to 
Ike the like Quantity and Quality of Salt furchcoming to the Purſuer, at the 
ine of the Requiſition, or the Queen's Price, conform to the Act of Parlia- 
ent 1709; and found the Salt being depoſited by the ſecond Obligement, 
beſender's Intromiſſion therewith without a Warrant, is relevant to make 
kn able for the fad Fflce. ee 


lodem Dis. Mr. Charles Eyers Sollicitor of Her Majeſties Cuſtoms, Captain 
"John Muir late general Surveyor, and Provoſt John Ballantine Collector at 
Air, againſt Mungo Hunter Skipper of the Hopewell, and Alexander Camp- 


0s Mair and Provoſt Ballantine having conveened Alexander Canplel and 
J. Wy Hanter, (the one for running a certain Quantity of Tobacco 
u Brandy aſhore without awning the Cuſtom · houſe, and the other for re- 
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ceiving and concealing, thereof.) beſore the Juſtices of Peace of the Shire f 
Air; The Purſuers with the Concourſe of the Sollicitor of the Cuſtoms, after 
Witneſſes. were examined, raiſed an Advocation of their own Proceſs upon 
this Ground, That the Juſtices of Peace could only take a Precognition againg 
Tranſgreſſors in the Matter of the Cuſtoms, the final Trial Whereof, in Or. 
der to condemn or clear Ships and Goods, belongs properly to the Courts 9 
VVV 
Anſwered. Ballantine and Muir having owned the Juriſdiction of the ji. 
ſtices of Peace by purſuing before them, could not thereafter difown' it, aud 
remove the Cauſe, otherwiſe nothing but Confuſion would inſue, and pro. 


ceſſes would be endleſly toſs d from Court to Court, to the unſpeakable Ven. 


tion and Oppreſſion of the Lieges. 3 2 e pd. 
Replyed. The publick Law, and the Intereſt of the Queen's Revenue can. 
not be prejudiced by Her inferior Officers ( who are but Informers and ng 
Domini Litis ) going thro? Ignorance with Her Cauſes before an incompetent 
Dr, n 
The Lords Advocated the Cauſe from the Juſtices of Peace, and remitted 
t to the Barns ER... ssteéñęmr 7 RS us 


Bodem Die. Sir David Dalrymple of Hailes Baronet Her Majeſty's Adv; 
| againſt Sir George Hume of Kello, and William Blackwood Merchant js 


He deceas'd Sir James Stamfield having, for onerous Cauſes, afſonelf 
to the deceas'd James Scot of Briſto, the Stock and bygone Profit 
of his Share in the. Newmills-manufattare ; James Scot transferred the Stock 
( which was heretable by Deſtination to Heirs ſecluding Executors ) in Fa 
vours of Sir George Hume and William Blackwood for onerous Cauſes, reſery 

ing the Profits to 'himſelf. After Sir James's Death, two of his Executon 

Creditors purſued the Managers of the Manufacture before the Commiſſari 
of Edinburgh, in Anno 1689, for Payment of theſe Profits. James Jul 
compearing for his Intereſt, craved to be preferred upon his Aﬀſignition! 
The Purſuers Replyed, That no Regard could be had to the Aﬀentio 

in Competition with them; becauſe they offered to prove by his Ozth, thalll 
it was never delivered, but lying by Sir James at his Death, and the Cauld 
happening to be advocated, in the Year 1691 James Scot depobed that 

the Aſſignation was not delivered before Sir James's Death. Thereafter my 
Lord Advocate, as having Right by Progreſs to an Adjudication of the 

Stock of Sir James Stamfiela's Share in the Manufacture aforeſaid, purſued 
Sir George Hume and William Blackwood, as Intrometters therewith, wh( 
| defended themſelves with the anterior Tranſlation made to them by Ja 

Ser, Koen gn vo hott: 4 C . 


Alledged by the Purſuer. It being proved by James Scot's Oath, That chal 
Aſſignation to him was never a delivered Evident, and fo null, the Trank 
lation to the Defenders falls in Conſequence : Which Oath doth mulitats 
againſt them, in Reſpect their Authors Rights was rendred litigious by th 
Proceſs before the Commiſſaries advocated to the Lords, wherein the OatiY 
Was craved two Years before the Tranſlation, and emitted before Intimat! 
Anſvered for the Defenders, Nothing is litigious but what is deduitum 1 
Juaudicium, and the Proceſs before the Commiſſaries concerned only what 
| fell under Sir James 'Stamfield's Executry, in Relation to which only they 
could judge upon the Validity of the Aſſignation, and could not confider it 
with Reſpect to the Stock, and heretable Part of the Subject * be⸗ 
1 | 0 & 9 | longing 
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lopging to the Defenders, which, not being then under Debate, cannot be un. 
derſtood to have been rendred litigious by a judicial Competition for th 
Profits 3-- conſequently, the Cedent's Oath therein emitted cannot prejudic 


" Replyed for the Purſuer, Tis a manifeſt Abſurdity to pretend, That the 
me individual Corpus of an Aſſignation comprehending Moveables and He- 
retage, May be delivered as to the one, and not delivered as to the other, and 
conſequently, as to the individual Alledgeance of not Delivery, be delivered 
TW. | 5 | 
Duplyed for the Defenders. Tho' in Fact, a Writ cannot be delivered in 
Patt, and undelivered in Part; yet where it concerns different Subjects, it may 
in a legal Senſe admit this Separation, That it may be cognoſced and deter. 
mined as to one and not as to another. The Queſtion here is not whe- 
ther. the Aſſignation to Scot was truly delivered or not, but whether his Oath 
be ſufficient Proof againſt his Aſſignies, That the ſame was not delivered, 
which it is not. Many Inſtances of this could be given: As the Nullities or 
Objections againſt an heretable Bond, ſuſtained in a Purſuit at the Inſtance of 
the Creditors of an Executor for the bygone Annualrents, would not be Res 
judicata againſt the Heir not called nor purſuing ; And Diſcharges or Receipts 
were not found good againſt an onerous Aſſigny, tho' ſuſtained againſt the 
Cedent, by whoſe Oath the Verity of the Subſcriptions were inſtructed, in 
the Caſe of David Hume and the Lord Saline,  ,  . 
| Triplyed for the Purſuer. Tho' Sentence againſt an Executor would not be 
les judicata againſt the Heir, Quia inter alics acta aliis non nocent : Let if 
he fame Perſon, being both Heir and Executor, purſue as Executor for the 
Innualrents of an heretable Bond, which happens to be improved in that Pro- 
ls, and thereafter aſſign the principal Sum and Annualrents ſubſequent to his 
[Prdeceffor's Death for onerous Cauſes ; the Aſſigny inſiſting and competing 
wa that Right, would be excluded by the Improbation in the firſt Proceſs, 
$ here the whole Subject aſſigned both heretable and moveable ſtanding in 
tte Perfon of James Scot, when the Alledgeance of not Delivery was pro- 
poned, and no other Perſon then intereſſed to be called, the Alledgeance 
«ada Oath, muſt militate againſt all deriving Right from him after- 
io og ]ũ ⁰ꝛ¹i¹i 7¼˙mçͤ˙.t . ꝛ˙!̃̃ m EE CR on 25 
The Lords found, That Sir Femes Stamfield's Aſſignation to James Scat, 
ms rendred litigious by the Proceſs firſt intented before the Commiſſaries of 
Edinburgh, and thereafter advocated before the Date of the Tranſlation in | 
Favours of the Defenders, wherein the Aſſignation to James Scot was quarrel 
kd as not a delivered Evident, and his Oath craved thereupon, which was 
given before the Intimation of the Tranſlation in Favours of the Defenders. And 


therefore found, That James Scot's Oath muſt militate againſt the Defenders, 
nd doth ſufficiently prove, That the Aſſignation by vir James Stampeld to 
Janes Scot, was not a delivered Evident; and therefore preferred my Lord 
| Alvocate, e, re Sonia r 3 


January 23, 1711. William Roſs of Aldie, againſt Charles Roſs of EV. 


I the Removing at the Inſtance of William Roſs, againſt Charles Roſs: The 
1 Lords found the Precept of Warning null, for that the Writer tho named 
therein, was not defigned in the Terms of the Act of Parliament 1681. Al- 
eit the Purſuer alledged, That Statute did not extend to ſuch Writs as by 
mer Cuſtom, required not the Writer's Deſignation, Vir. Bills of Exchange, 
ologtaph Writs; Receipts by Maſters to Tenants, and Precepts of Warning: 
But hindred only to ſupply by a Condeſcendance the Deſignation of a Writer, 
5 Fees that 
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that Law and former Cuſtom ceijulred to be deligned- In Reſpe& n 8 a5. 
Tivered for the Defender, That the Act is general and comprehendin 8 4 

Writs; And Cuſtom hath introduced no Exception of Precepts of Warning; 
tho Bills of Exchange, Receipts to n and a. Writs are © 
8 8 OY: rhe . PEN | : 1 i 


F .. 7 s 
n q Soft *©7x 5 1 1 
kt * 1 8 _ CVS. HEB © $ of OY 


1 4 
py * * . 4 EF 
RY 


+ Ba 51146 nd A 


 Eodein? Die. The che 7 tay en Pat, | ran Alexander Falconer | 
ant i Tr ts wh en 


4 you 1 Cope ach Sina at's 1 ns "a Part Hus Eten 
L againſt Alexander Falconer, as Cautioner for Sir Hal gb"Camphell of Cala 
their Factor: The Lords found the Factor and his Ca tober liable for the 
Victual only, either according to the Fiars; or according to the Prices u. 
ceived by the Factor, deducing all Loſſes, in the Option of the Purſurt; 
And found the Cautioner liable for the Annualrent of Sir Hu gh's Initrowifling 
as Factors are liable by the Act of Sederunt, 31 July 16905 Albeit it wy 
alledged for the Defender, That the Bond of Cautionry bore no Annualret, 
and à Cautioner in a Suſpenſion was aſſoilaied from the Expences modi 
= the Decreet; finding; the Letters orderly proceeded, in Regard' he was nt 

eſly bound therefore by his Bond: Notwithſtanding of a prior Act of h. 
Joe, ordaining Cautioners to ena& themſelves both for the Sums chared 
for, and alſo for what EE err 1 * e DD) lun. 
bar contra N . . W 5 Db _ 0042 TIER 


2 
34 ty «4 4 f * . —.— . e at 2-48 , : % * 
# 9 . 8 7 21 "I ; 9 | ; ' 1 " 7 : N 14 3 1 N © | v 1 4 4 4 
7 10 4 , 7 2 * : e at, ; 4.4 . 4» £4 GS 4 . + s © 4 * - * 2 & * - 
- $6 * - N 4 — 


7 N 4 £4 0 © ** 1 r 7 17 > 7 R a # y 4 F7 : 
OTF JC i Wonen 9, . 


0 January : 20 171 0 William ig 6 in damen a Jo Ker i 
de 0 144. 5 {UP 1A 201 8 23161 £ 


N 7 1 > af 4 oF 1 — Py L 1 Fl + q % a SO 
ms I | Aj L $i it # 50 {AI 14 125 at x # AE. 


XN 22 Kung knviny© ids 00 be Ker. wen a al for 100 Lib, vi ! 
VVV Annualrent/and Penalty, s rfanted by him to the Charger, as a Pr 
um for the Hazard "of his be Cautioner for the Granter for the dim of 
800 Merks, then borrowed from John Sis ompſon at Beithkirł; He fuſpendeſipon 
theſe Grounds, 1. The, Bond is an ola ful uſurary Pactio n ſo fir as, 
fury is not only the Kh pulating or exacting more Intereſt Nen Lavallous, 
but afſo the taking rely or indirectly more Profit 1 the Loan of Mony 
than the ordinary ſiitereſt! 77 G. It would be Uſury, in the Conftrudion of 
Law, to take om à neceſſitous Debtor a Bond for 166 Lib. 17 the Loan o 
800 Merks, tho" the ordinary Intereſt be pactioned for the hoxrowed: 
And What is  uſitary in the Creditor, obtains n the Cautioner. F For Simpſon 
having jent the Mony upon the Faith of the autioner, it; muſt be underſtooc 
to be lent to him, 450 Traditione brevis Manus, lent by the Cautioner to the 
Suſpender: 80 that the Cautioner was in Effect Crediter; Beſſdes, that he was 
Creditor by the Clauſe of Relief. The Caſe is the ſame, as if he had 3 — ; 
that, in the Event of his paying the Debt, the Suſpender ſhould be obliged 
to give him the Intereſt of 10 per Cent. for it, or a liq uid Sum over and above 
his Relief. Now if Law would reprobate fuch Padions in the Event of oy 1 
ment, much more doth it diſallow ſuch a Faction as this upon the Hazard 1 4 
Payment: for qui dicit majus dicit minus. The Law for r ſtraining Uſui 1 
would be eaſily eluded; if Cautioners be ſuffered to take what the principal 
Exeditors cannot; which were to allow the Thing, changing the Perſons; 
and "rac Very e N under Pretence of Voß a Cratonr, 1 — 
SB (21107? F a1 190 EYM. ro 
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borrow his Mony from a feigned or pretended: Hand; and exact from the 
Debtor at his Pleaſure. i171 Cee. 

Replyed for the Charger. Uſury can only be where a Creditor takes more 
than the legal Intereſt from the Debtor : And tho' the Cautioner be Creditor 
uad the Obligement of Relief, he is not Creditor ſorzi3, but bound jointly 
ind ſeverally with the Suſpender for it. The Bond charged on being given 
is Premium Periculi, that the Charger as Cautioner run of paying the Debt, 
became. due to him whether he paid the Debt or not; as in the preſent Caſe 
he did not. Beſides, penal Laws, which are Htridi Juris, cannot be extended 
4 Caſu in Caſum. It is no new Thing to obſerve Acts the ſame upon the 
Vatter, to have different Effects in Law. Y. G. A Creditor lending Mony 


5 
_ 


Hlio Familias,, could not recover the fame, quia obſtabat Exceptio Senatuſcon- 
uli Macedonian: But that Exception did not hinder Repetition to him, who 
lent Filio Familias any other fungible. And it were hard to allow Rewards to 
third Perſons, ſimply for procuring the Loan of Mony, and deny the like to 
Cautioners, who run great Hazard by lending their Credit. Nor will it fol- 
low; that Creditors may as well take ſuch Premia for the Hazard they tun of 
long their Mony lent, becauſe theſe are doing their on Buſineſs, in manag- 
ing an ordinary Trade, for which Law hath determined a reaſonable Profit: 
[ Whereas Cautioners interpoſing in another's Affair, have no Gain to expect, 
but are in Danger of much Loſs. And there can be no Danger of eluding the 


Jony borrowed was truly the Cautioner's, and that the Creditor's Name was 
ly borrowed to diſguiſe the Matter, the Charger will find this relevant to 
ron een ei ebb 

Duplyed for the Suſpender. Tho this Bond not being founded in the preciſe 
pater of the Laws againſt Uſury, can have no penal Conſequence : Yet it 
way; as turpe Fadum, and unlawful Extortion, from the common Principles 
Kiquity, and the Parity of Reaſon in the Law diſcharging Uſury, be an- 
pulled,” L. 13. Ff. de Legibus, L. 11. f. de Fræſcript. Verb. L. 7. F. 2. . de 
Junſdick. 2. Tis only allowable to take Pretzum Periculi, where the Hazard 
loch not ariſe from the Uncertainty of Re- payment thro the Debtor's 


Inſolvency, 


lecute by a full Relief of all Damages in the Event of Diſtreſs, and to aſk 
%% Äh! n e el e e 

" Triplyed for the Charger. Bonds of this Kind are fo far from any Turpi- 
tule, that they were frequent among the old Romans, who never authorized 


* 


wp & injuſta Cauſe, when any Thing is taken for the doing or not doinig 


A Condie?. ob turpem Cauſam: And this Bond falis under neither of theſe 
Heads, but is one of theſe innominate Contracts do ut facias, or facio ut des, 


C. 6. Pr. . Mandati. So Gothofred upon theſe Laws obſerves, That Fidz 
ſebendi Cauſu Petunium accipere poſſumus. And a Woman, getting Mony fot 
her becoming Cautioner, was liable as other Cautioners, becauſe thereby a 
Gainer, L. 23. C. ad Senatuſconſult. Velleian: Which argues that it was al- 
Dwed to take Mony for becoming Cautioner. Again, as this Paction being 


warranted: by the civil Law, and hitherto condemned by no Statute or De» 
ellon, che Charger was in bons Fide to makeit 
"The Lords were clear, That the Charger was not guilty. of Uſury: But 
bound That his taking the One hundred Pound from John Ker, as Premiam 
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good Laws againſt Uſury : Becauſe if the Suſpender can alledge, Thar the 


but from ſome extrinſick Hazard, as in nautico Fenore, L. 5. F. de nautico 
Fenote,” 3. This new deviſed Invention to 1mpoſe upon the, Neceſſity of 
ſritned Debtors, ought to be checked in the Bud: Seing, Cautionry is not 
the $ubie& of Commerce, but a friendly Office which Law hath taken Care to 


aty Deed contra bonos Mores, For their Law doth reckon that only to be 


| what is unlawful, or for the doing what one is obliged to by Law, L. 2. . 


or Handatum; All which may admit of a Reward, L. 19. H. 1. . de Donat. 
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486 A Journal of the Seſſon; containing” 


for becoming Cautioner for him, was contra bonos Mores, and therefore ans 


 C\Hrifian Cook and her Husband ſuſpended a Decreet pronounced again 


Replyed for the Charger. Tho' it be incompatible for the fame Perſon tot 
both as Judge and Clerk in eodem Judicio; why may not the principal Sherif. 


of a Commiſſion from the Sheriff. principal, or from his Depute, and the Cle 
depute officiate. as Clerk; Which is the general Practice in all inferiy 


Judge-depute? The Cauſe of a principal Sheriff, Stewart, or Baillie, may be 


his Clerk-depute. And there appears no greater Danger to the Lieges fom 
ſelf: Yea a greater Pre 
Sheriff-clerks dues are the ſame, whether the Sentence condemn or aſſoilaie 


| Duplyed for the Suſpender. There being Neceſſity for an Act of Pali 

eodem Judicio. Lea, a Depute's judging, his Conſtituent's Cauſe, is not fo dat 
2 Diſobligation. 5 FFF 
The Lords repelled the Nullity objected againſt the Decreet. 


Fodem Die. John Moir and James Moriſon Merchants in Stirling, af 


IN the Reduction of John and Jean Dons Confirmation as Executors Credid 


| ſor, who were alſo confirmed Executors qua Creditors: The Lords found 


Officers of inferior Courts, who uſed not to ſtamp their Executions: Serving 
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* " 
— — 


_ 


5 


nulled the Bond. 


Eodem Die. My. Thomas Binning in Dalmarnock, againſt Chriſtian Co 
And Mr. Hugh Arnot her Husband, dots 


them by Mr. James Leſlie, as Sheriff-depute of Fife, at the Inſtanceq 
Mr. Thomas Binning, upon this Ground; That it was null, becauſe Mr. Jan 
Leſlie the Pronouncer was principal Sheriff-clerk, and it was inconſiſtent a 
irregular for one Man to be both Judge and Clerk, two diſtinct Offices thy 


ſhould be independent of, and mutual Checks to one another. 
clerk, ( as it was in this Caſe) fit in Abſence of the Sheriff-depute, by Virty 


Courts; the principal Clerk being moſt capable to judge in Abſence of th 


judged by their Deputes, Act 84. Parl. 6. Ja. 6. Albeit the former may hx 
as great Influence upon the latter, as a Sheriff-clerk 3a Judge can have ya 


the Sheriff- clerk's judging as Depute-ſheriff, than from the Sheriff-deputclim 
umption of Partiality lies againſt the Sheriff-dequtel 
eſpecially in Decreets condemnatory, where he gets Sentence-mony; ſince the 


ment to allow Deputes to judge in the Caſe of their Conſtituents, it ſeems yet 
unlawful for a Sherift-clerk and his Depute to officiate as Judge and Clerk 


gerous : Seing the Clerk of Court who is altogether independent both ofthe 
Sheriff and his Depute, is a Check to him; Whereas here Mr. James Leſt had 
no Check upon him, but what he might remove at the next Turn in Gl of 


* John Don late Baillie, and Jean Don Relici of Alexander Simpſon 
„ An OA 


tors to Alexander Simpſon, at the Inftance of John Moir and James Moria 


That the Edict upon which John and Jean Dons were confirmed was null, 109 
Want of ſubſcribing Witneſſes. In Reſpect the Act 4. Parl. 1686. ordains all 4 
Citations before any Judges which formerly uſed to be in Writ, to be {ubſcribY 
ed by the Executor-thereof, and the Witneſſes, otherwiſe to be null. Albeitz 
it was alledged for the Defenders, That the ſaid Statute, chiefly calculated td 
introduce the Neceſſity of ſubſcribing Witneſſes, in Place of the former Cuſton 
of Stamping, doth only relate to perſonal, and not to edictal Citations by the 


Edicts at the Church Door being kept up more for Form's ſake, than becauk 
it is neceſſary to certiorate thoſe interefſed. 2. Whatever be in the Jon 
e 0 75 F inferior 


rior Commiſſaries generally have not been in Uſe to cauſe adhibite ſubſcrib= 
og Witneſſes to the Execution of their Edits : And Error communis facit Jus, 
. F de Officio Prætor. Atleaſt, for ſalving the Intereſt of private Parties 
n Fide perfected according to Uſe. In Reſpect it was anſwered for the Pur- 
hers, 1. The Act 1686 is general as to all Citations, without Diſtinction of 
xrſonal and edictal; and the latter do rather than the former require the 
dubſcription of Witneſſes, becauſe no Perſon being to receive a Copy, the Ofi- 
ber hath the more Power and Truſt. 2. The Lords do not in their Deciſions 
ezard the Cuſtoms of inferior Courts, when derogatory to Statute, July 
% 1708, Houſtonn againſt the Lord Roſs, June 10, 1709, Mair againſt Jack. 
or can the Maxim, Communis Error facit Jus, which is underſtood of a whole 
people or Country labouring under ſome common Miſtake, be apply'd to this 
Caſc : Since, whatever be the Practice in Stirling, the Commiſſaries of 
Euinburgh obſerve the Act of Parliament in the Execution of their Edits; 
June 13, 1711, The Defenders craved, That whatever Rule the Lords 
night pleaſe to eſtabliſh in Time coming, they would ſuſtain Deeds paſt that 
ae been perfected according to the common Uſe and Apprehenſion: As was 
lone February 15, 1681, and in the Caſe of Sir Thomas Young againſt Calder- 


* 


pood of Pittedie, and in that betwixt Ruſſel and Mill r. 
| Anſwered for the Purſuers. The Error of an inferior Court officer, can 
jever be of more Force than the expreſs Act of an inferior Court, which 
zunot derogate from publick Law, L. 3. F. 5. F. de Sepulchro violato. The 
ratticks cited for the Defenders, cannot be applied to this Caſe. For in the 


late in Time coming the Stile of Executions, which in Times paſt had 
ied. In Sir Thomas Young's Caſe, they were unwilling to annul Inſtru- 
nents of Reſignation given according to the Cuſtom for a conſiderable Time 


Aon expreſs Statutes, but eſtabliſhed by Cuſtom, and ſo may go in Deſue- 
tule by not Obſervance. And in the Prattick betwixt Ruſſel and Miller, the 


Lors who made the Act of Sederunt 1696, did derogate from it, by grant- 
rms - But no Judge can derogate from an ex- 


ig a Diſpenſation in other Te 
dels Act of Parliament. e oo 
The Lords adhered to their former Interlocutor, 


January 25, 1711. Anna Cameron Daughter to the deceaſt William Came- 


| lanes of Coxtoun. 


the Proceſs of Aliment at the Inſtance of Auna Cameron, againſt Mr; 


Proceſs of Aliment till the Marriage betwixt them be proved before the Com- 
Wſhries of Edinburgh. Albeit it was alledged for the Purſuer, That where 
a Lonſequent of Marriage is concluded in a Summons, and the Marriage 
denied, the Lords are in Uſe to allow ſuch a Proof of the Marriage as the Nature 
of the Thing admits of, without any previous Conſtitution or prejudicial Pro- 
els before the Commiſſaries of Edinburgh : As in Declarators of Baſtardy, or 
utimus Heres, or in a Purſuit for a Terce ; and e inthis Action of 
Aliment, Where the Purſuer's Marriage is denied by the Defender, the Lords 
wuld allow it to be proved even in prima Inſtantia, tho? the Queſtion was 
lever tabled before the Commiſſaries. For albeit a direct Declarator of Mar- 
age or Adherence, is more proper before the Commiſſaries: The Lords are 
volt competent to judge in this Purſuit, whereof the Concluſion is a civil Inte- 


0 


Dam lol S 86.1711, 48 


ar 1681, the Lords did not ſuſtain a Cuſtom contrary to Law, but did re- 


t, tho the old Symbol was neglected; Becauſe, theſe Symbols are not found- 


ton F Auchnaſoul, againſt Mr. John Innes Son to the deceas'd Sir Alexander 


J Jobn Innes, as being held and reputed her Huſband : The Lords ſtopp'd the 


vt or Effect ariſing from Marriage, and to determine the Proof of Marriage, in 


— 


Pefence teſpects only held and reputed married de preterito,. which Prog 


— 
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ſo far as neteſſary to ſupport either Defence or, Reply. in Reſpect in was ay 
ſwered for the Defender, That the Commillaries of Ediaburgh being eſtabl;qy 
ed Judges competent to cognoſee Marriage in the firſt Inſtance, 'the' liable iz 
Subordination, to be regulated by Iaſtructions from the Lords: 5 The P urſuerk 
Libel which imports Marriage to be proved, or inferred from Qualifications 
muſt be remitted to the Commiſſaries, proper Judges in [tte firſt Inſtance q 
Marriage, which is the Foundation of the Libel, and all the Contequeney 
thereof. 2. Non ſequitur, that becauſe the Purſuer of a Baſtardy, or urin 
C . (prove tein & ty 
Judicial Proceſs before the-Commuſlaries, therefore ſuch a previous Trial is rip 
i jeceſſary to che Purſuer of the preſent Aliment; For Baſtardy, Ge. is not ( i 


' . - 1% 


Aliment) the Effect or Conſequence of Marriage; but on the contrary Mr 
riage excludes the Libel of Baſtardy, & c. And when Marriage is admitted g 
be proved before the Lords, by Way of Detenee for excluding Baftatdy, thy 


would not infer an Obligement upon the Parties to à „in Order to which 
an individua ite Conſuetudo muſt be tried by the judrces Chriffianitatis. Ne 
is there any Contingeney betwixt this, and the Procefs of à Relid for li 


5 8 tha 8. Wa FEY x n R | ” Ke 4 4 * 8 1 ts e f { 
_ queſtioned, entitles her to a Tere, 4. 77. Parl. 6. Ja. 4. without furths 


Proof of Marriage : Whereas the Purſuer's Martiage is here dented by the 
fender in his own Lifetime; and requires to be poſitively proved before th 
Comtdilfaries, in Order to make him Hable to aliment hey. 
Eodem Die. William Baillie of Lamingtoun, againſt 


Sir Wi 15 M 1 
Sir William Memies, 
E G dſt een enen en 


| 
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— 


IN the Competition of the Creditors of Bagbie, betwixt Sir William Menzinlf 
as. having Right by Progreſs from Alexander Baillie, to an Infeftment of Ani 
nualrent, and Lamingtoun, as having Right to a ſubſequent Appriſing; tg 
former pleaded Prefefence upon the Priority of his Right: Which Lanig 
toun alledged was extinguiſhed by Payment, in ſo far as he offer'd toproeby 
| Witneſſes, That Alexander Baillie Sir William's Author, did enter to thetotal 
Ver of the Room of Hillend in the Year 1667, and continued therein till 
T / nne 
Anſivered for Sir William Menzies. By conſtant Practice, in all Proceſſes 
relating to Extinction of Debts by Payment, Mony- rent is proved Scripte, vel 
Furamento, and the Victual prout de Jure. For as our Law doth not allow 
Witneſſes to be received, where Writ is or ought to be adhibited: So the Pay 
ment of Mony, which is fubſervient to all Uſes, and the common Fungible 
that ſupplies the Place of every Thing preſtable, is not to be proved by With 
neſſes, but only by Writ dr Oath of the Receiver, ſince by-ſtanding Witnelles 
may be apt to miſtake the Occafion and Deſign of the Payment. 
Replyed for Lamingtoun. Tho Payment of Mony ſhould repulariter. be 
proved by Writ or Oath: Becauſe Obligements to pay Mony are commonly ial 
conſtituted 3 Let Witneſſes may be allowed to prove that à Creditor entred ta 
a total Poſſeſſion at a certain Time; and continued therein To many Tears. 
Eſpecially in this Caſe, where Sir William took. Hiimſelf (beyond what his 
Right did carry) to a total Poſſeſſion for the Spice of 13 Years: And where 
he thereafter, in Evidence that he was paid both of his p incipal Sem 
and Annualrent, did quietly and voluntarily cede his Pofleſſion to the 
common -Debtor. Which is confirmed by Sir Thomas Hope e his Title 
> L 


Probation, and by ſeveral Pratticks, 36 15 December 1636, Declarator of ths 
Laird of Foulir Eſcheat, December 16, 1626, Finlayſon contra a 


_ 


* 
—— 


Lauder, 20 January 1627, Roſs contra Fleming, 11 July 1628, Arbutbnot con- 
+ Lighton, February 4, 1671, Wiſhart contra Arthur. 2. There is the ſame 
ard in miſapprehending the Deſign of delivering Victual, as there is of 
cnt 
. © Ka what was actuni et tractatum betwixt the Giver and Receiver, 
yore than in the Cafe of Mony: Seing the former, as well as the latter, may 
+ delivered upon many Accounts, as in Payment, in Loan, or for Security 
performance of ſome Deed. 50 that there'is a notable Difference bet wixt 
roving Payment of a Sum contained in a Bond for extinguiſhing the Right, 
ind this Caſe : For tho the Witneſſes depone that {uch a Sum was delivered 
, Mane is Manum, it were impoſſible for them to clear upon what Account 
Mt was done, as not falling ſb Senſu. But here Lamingtoun doth not ſo 
woch pretend, to prove Payment of Sir William Menzies heretable Bond by 
tneſſes; as only to prove his Author's Entry to the total Poſſeſſion of a 


«hich in Conſequence will extinguiſh the Infeftment of Annualrent, unleſs 
the Poſſeſſion can be aſcribed to another Title, or otherways compted for and 
dallanced by the Intrometter. ee BRO Es 

Duphed for Sir William Menzies. The Prattick February 4, 1671, is but 2 
fingle Deciſion, which is over-ruled by ſubſequent contrary Practice: unleſs 


we diſtinguiſh berwixt Poſſeſſion within Burgh, which can be no other than 
Mony-rent 3 and Poſſeſſion in the Country, which may be either of Mony or 
Vidual, 2. The Reaſon why Mony is not probable by Witneſſes, holds 
wally in a total, as in partial Poſſeſſion. For tho the Argument from the 
ul Poſſeſſion, may hold in the Caſe of an Appriſer or Wadletter, who have 


ul no Title to poſſeſs, and whoſe Poſſeſſion can never be preſumed to exceed 
by Annualrent. 


Trplyed for Lamingtoun. He is not arguing from preſumptions, but from 


therefore muſt compt for the ſame : And it's wild to think, That an Intruder 
without a Title, ſhould be in a better Cafe than thoſe who by Law are au- 
_BR£_E 77TH oo noon ont 
"The Lords found Probation by Witneſſes of a total Intromiſſion of 12 or 
Wi; Years: Poſſeſſion of Victnal and Mony-rent, where there is no Intromiſſion 
e common Debtor, or Co- creditor; and the Intrometter ceding Foſſeſ- 
bn to the common Debtor, relevant to make the Intrometter comptable for 
he Rental both of Mony and Victuall. EE W 


Flat his Author's Intromiſſion and ceding the Poſſeſſion to the common Deb. 
ment of Annualrent was granted, in Prejudice of Sir Williem a ſingular Suc- 
The Annualrenter having paratam Executionem by poinding to recover theſe; 


es, ox, | | - ? a Ae | 
Fm, quorſum did the AZ 16 Parl. 1617, appoint Renunciations of Wad- 
k& and Grants of Redemption to be null, if not regiſtred. True, an Annual- 
eater having uplifted his Debtor's Effects to the Value of his principal Sum, 
Fill be excluded perſonal: Objectione from ſecking twice Payment; but a 
\ ular Succeſſor can only be debarred from the principal Sum by a regiſtred 


wunciation, January 7, 1680, M*#elland contra Muſbet; And in the Caſe of 
Wir, Mark Lermontb's Children contra William Gordon, 
| dnſwered for Lamingtoun. 1. No Law requires a Renunciation of an In⸗ 


. £49 109 att 


the Reaſon of paying Mony. For Perſons who ſee Victual delivered 


certain Piece of Land, to oblige him to anſwer for the known Rental thereof; 


tle to poſſeſs; it cannot be of any Weight againſt an Annualrenter, who 


ee Proof, That Sir Milliam and his Authors have uplifted the Rents, and 


Thereafter February 20, 1711, It was alledged for Sir Williom Menzies; © 
br, cannot be extended to extinzuiſh the principal Sum for which the In- 
liefor thereto by Adjudication, but only to extinguifh the bygone Aunualrents: 


dit no- Execution for recovering his principal Sum. If latent Receipts and 
which is worſe, Intromiſſion with Rents ſhould extinguiſh In- 


went of Annvalrent to be regiſtred, and tho Regiſtration were neceſſary⸗ 


9 8 f ö 5 | F 3 1 Ol * — 
499 .A.Fournal of the Seſſion; containing 
Wa 3 ME = 502.7 — — — — ä— — — 
an Intfeft ment of Annualrent may be extinguiſhed, without a Renunciation. 
by the Creditor's Intromiſſion, 4 February 1671, Wiſhart contra Arthur : Ay 
Adjudications and Appriſings, tho recorded, may be To extinguiſhed, Be. 
- ſides, the Intromiſſion here was fully as publick a Mean of Extinction a, 
regiſtred Renunciation. The Deciſion betwixt M*lellan and Mitchel doth not 
meet; for there the Lords decided Secundum ea que proponebantur. And the 
other Deciſion betwixt Lermonth and Gordon ſhall be anſwered particularly 
when Sir William doth more particularly demonſtrate the Deciſion by its Date, 
and where to be found. 8 2 "A 
The Lords found, That Alexander Bailke the Annualrenter's Intromiſſiong 
are not only to be applyed for ſatisfying the Annvalrents of the princip;t 
Som in the Infeftment, but even for extinguiſhing the ſaid principal Sum; 
not witſtanding that Infeftment be now in the Perſon of a ſingular Succeſſor. 


Ls 


| Fodem Die. Robert Menzies in Tegermauch, againſt James Graham Merch 
in Anſtruther. e N OE 


Obert Menzies April 29, 1707, as Creditor to Alexander Menzies nom uf 
Shian, arreſted in the Hands of the Commiſſioners of the Equivalen; 
a Sum due by them to the deceaſt James Menzies of Sbian, as belonging y 
the Arreſter's Debtor, as Executor dative qua neareſt of Kin decerned 3 
confirmed to James Menzies June 19, 1707, and inſiſted in a Furthcomi, 
Compearance was made for Fames Grabam, who craved to be preferred won 
an Aſſignation from Alexander Menxies to the ſaid Debt, of the ſame [te 
with the Cedent's Confirmation, Becauſe, 1. At the Date of the Arreſtnent 
( tho' prior to the Aſſignation) no Debt was eſtabliſhed by Confirmation in 
the Perſon of Alexander Menzies, and Arreſtments affect not acquirends 
2. The Benefit of the Confirmation which was expede in the Perſon ofthe 
common Debtor by Mr. Grahem, for ſupporting his Aſſignation, cannot accrey 
to the Arreſter : Seing Aus Agentium non operantur ultra eorum Intentionm, 
January 16, 1663, Tenants of Kilchattan contra the Lady and Major (am. 
bell, June 20, 1676, Brown contra Smith, |} 
Alledged for the Purſuer. His Arreftment being prior to the others AſisM 
nation, he ought to be preferred, tho no Confirmation had been expedein the 
Perſon of Alexander Menzies till ſome Months aft&r. Becauſe, Alexander had 
the Time of the Arreſtment a natural and radical Right to the Mony Fure 
Sanguinis as neareſt of Kin, AF 120. Parl. 7. F. 5. AG 14. Parl. 22. J 6 
Which being affected by the Arreſtment, the ſupervening Confirmation as ac. 
ceſſory thereto, muſt accrew to the Arreſter, and be drawn back Fictione Juri 
to the Date of the Arreſtment : As a Creditor arreſting a conditiodal Debt 
would be preferred to another arreſting the ſame after the Condition is purifi 
ed, Dirletoun's Doubts and Queſt. Pag. 8. 2. Albeit the Confirmation wight 
have accrewed to him, had he confirmed in the Terms of the Act of Parlias 
ment 1695; It muſt have its full Effect in Favours of all the Creditors, tha 
common Debtor being ſimply decerned dative que neareft of Kin, without ang 
| Relation to the Aſſignation, June 21, 1671, Neilſon contra Menzies. And i 
can hardly be ſuppoſed that the Confirmation was expede to ſupport the Aſlig} 
nation, fince both are of the ſame Date, and the ſerving an Edict on ſo man) 
Days, behoved to precede the Confirmation. he 3 
© Anſwered for the Defender. Whatever Right the neareſt of Kin may have 
Jure Sanguinis, they could not by virtue thereof intromet with the Goods 
Nor doth this Jus Sanguinis in our Law afford Action or Exception without 
Confirmation: Since if the neareſt of Kin die before confirming, they tran? 
mit nothing of the Executry to their neareſt of Kin. It might as wes . 
5, 9 . 2 pleaded 
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Detifons of the Lordsof Sion, as 1511. 401 


pleaded, That a Creditor of a DefunQ's Creditor having arreſted, would upon 
his Debtor's being afterwards confirmed Executor Creditor to the Defun&, be 
preferred. to the Executor Creditor's poſterior Aſſigny, which is abſurd : As 9 
o pretend, That one's confirming Executor dative 304 neareſt of Kin, ſhould {2 
te a Ground to prefer his Creditor who arreſted the Subject before the Con- 9 
mation, to a Perſon deriving Right from the neareſt of Kin after the Con- 
ration. The Method to affect a Defunct's Moveables for his neareſt of 
Iins Debt is not by Arreſtment, but by requiring the Procurator Fiſcal to 
confirm and aſbgn ; or by obtaining themſelves decerned Executors dative to the 
Defunct, as if they were neareſt of Kin to him, Ad 41. Se. 5. Parl. K. W. Which 
Robert Menzies could not do, Alexander his Debtor not being neareſt of Kin 
to James Menzies, who hath a Siſter alive. So that Robert cannot pretend, 
That Fames Mengies's Gear could be arreſted for Al-xander's Debt before the 
PL „ V 
Replyed for the Purſuer, It doth not follow that an Aſſignation granted by 
an Executor dative qua neareſt of Kin, ſhould be preferred to a prior Atreſt- 
nent 51 nf his Creditor; becauſe an Executor Creditor confirming, would 
xelude another Creditor of the DefnnQ's who arreſted before. Seeing an Exe- «+ 
utor Creditor confirms chiefly for Security and Payment of his own Debt, 
which muſt be ſatisfied before the neareſt of Kin have any Intereſt : Whereas 
an Executor dative is -Heres fiduciarius, and confirms for the Behvof of all 
Intecefled 5 and if he be neareſt of Kin, hath a proper Intereſt in the Executry 
ectable by his Creditors according to their Diligence, 2. The Defender 
noot object any Nullity in Alexander Menxiets Right, on Pretence of his 
t being neareſt of Kin: Becauſe, he derives Right from the ſame Author; 
d tho Alexander had not been neareſt of Kin, his Confirmation while a 


rer did not appear, entitled him to the Office. 
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The Lords found, That the Arreſtment being uſed at Robert Meznzizs's In 
dure, as Greditor to Alexander Menzies, before Alexanders Confirmation 

2 Executor to James, the Confirmation doth not accrew, and the Subject con- 
frued is not affected by the Arreſtment: And therefore preferred James Grabam 
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Jury 25, 1711,” The Lofd Elibank, againſt Alexander Mackenzie = 
JJ on bt Fare morn 


1 


17 Lord Preſtounball having by his Bond obliged himfelf to pay the An⸗ 
iS nualrent of 10000 Merks Yearly and Termly to Alexander Archbiſhop WWE 
At. Andrews his Father in Law, he being on Lite, ind failing of him by Wi) 


7 = " 
, 


Peceaſe, to Mary Burnet his ſecond Daughter, the Lady Preſtounball during 

Il the Days of her Lifetime, and after her Deccaſe to George Mac tensie het 

MM: In the Action of Compt and Reckoning at the Inſtance of the Lord Eli- - 

put againſt Alexander Mackenzie of Frazerdale mentioned ſupra 23 July 1509, 

wer craved to add to his Charge, the Annualrents of the ſaid 10000 
Mels due before the Biſhop's Deceaſe, as in Bonis eiu © © 

| Ledged for the Defender. The Lady Preſtounboll his Mother, who was 

uminatim ſubftituted in the Bond quoad the Annualrents, had as good Right 

thoſe reſting before the Archbiſhop's Death unuplifted by him, as to what fel! 

[> thereafter z the former being tranſmitted to her without Neceſſity of a 

File, February 4, 1680, Robertſon, contra-Prefton, July 13, 161m. 

| 4nſwered: for the Purſuer. Tho Perſons nominatim ſubſtituted in Bonds; 


a” 


[2 


5g no Seryice. or Confirmation to tranſmit the Bonds to them: Yet all Sub- 
© tions take Place only from the Inſtitute's Deceaſe, and carry the Stock and 5 Yo 
b „% ˖ͤ 4-4 
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tit Cantiot de guarrelled, becauſe Sir James Lermonth was ſolvent in the uy . 
W ͤuben he diſponed, and had an Eſtate ſufficient to pay the 4000 Merks and 2) 


T1. 9. Page 832. And- che Diſpoſition not being called in Queſtion for oy 


_ 


and found the Town liable to compt accordingly, unleſs they can elide the pp 
+, ſumption by a contrary Proof and Documents. Albeit it was alledged for je 
| Town, That tho the Rental of Lands ( whereof the natural Growth yg 
Product is more fixed and determined) is preſumed to continue the ſame : Yer 


Falling by different Seaſons and Accidents, tho ſome be liable to more Hard 


| Eodem Die: Mr. David Guthrie and Alexander Williamſon, gau, 16] 


: 1 | N the Proceſs at the Inſtance of Mr. David Gathrieand Alexander Wiles 
Sir William Hope the Purchaſer, for Payment of the Price: Mr. Wilien Gordon 
craved to be preferred upon a Diſpoſition of theſe Teinds granted by Sir James 


bearing, For Security ef 4000 Merks owing by Sir James zo Sir William; and 
alſo upon two expired Apprifng> of theſe Teinds in the fame Year 1654; td 
Which Diſpo 


upon the Act of Parliament 1621, That the Diſpoſition, being inter confunct al 


onerous Cauſe thereof were inſtructed aliunde than by Writ it ſelf. 2. Albeit 
that were inſtructed, the Purſuers offer to prove that Mr. William Gordon ang 
_ His Authors were more than fatisfied of the 3000 Merks, by their Intromiſſio 
JJ. d oy 5 AC os: i 31 


ns 
by 


492 . A Journal of tho Seon; containing 
Profits thereafter, For the precedent Profits, being in Bonis Defin#i, wh 
was ſole Proprietar thereof, go by Succeſſion to him, © © | 
The Lords found, That the Annualrents which did precede the Biſhop! 
Deceaſe, were in Bonis gun. e ade Th © 3%; M0 


__ 


February 2, 1711. My. Patrick Strachan Writer in Edinburgh, againſt gi. 
f Town of Aberdeen. be. rg | | 15 | 


IN the Action of Extinction of an Infeftment in the Lands and Fiſhing of 
Rutherſtane granted to the Town of Aberdeen in Anno 1672, for Securi: 

of 28co Lib. at the Inſtance of Mr. Patrick Strachan, who was infeft in 0 
Year 1674: The Lords found it inſtructed by Documents produced, That t, 
Salmond Fiſhing poſſeſſed by the Town, was under Tack for Payment of Ten 
Barrels of Salmond of Tack-duty for the Year 1679, and therefore preſume 
the Rent of the Fiſhing for the following Years to be conform to the ſaid T:4 


in compting for caſual Rent, as that of a Salmond Fiſhing, a preciſe Ry, 
cannot be laid down, nor ſo much as a preſumptive Rule, for ſubſequi 
Years 3 but every Year's Product ought to be poſitively proved. In Rehylb 
it was anſwered for the Purſuer, That this pretended Difference of caſual ud 
fixed Rent, as to the Manner of compting, hath no Manner of Foundaty, 
Eor no Rent is ſo fixed as not to be ſubje& to Alteration, and to Rifing an 
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than others; And therefore the Rule of compting muſt be uniformly the 
ſame, till an Alteration of the Rent be made appear, | 


Ss 


x ii 


en, who ſtand infeft in Annualrents out of the Teinds of Balcomy, ꝛgainſii; 


BE ⁰ ü w . 


Lermonth in Anno 16 54 to Sir William Gordon of Leſmore his Son in Law 


ſition and Apprifings Mr, William Gordon hath Right by Progrels 


o 


Mr. David Guthrie and Alexander Williamſon alledged, by Way of Redudionf 


erſonas, could not prejudice them anterior onerous Creditors, unleſs the 


ler Ji, filius, Gordon. Efothe Diſpolition had been gratitous 


his witerior Debrs; nay, his Aﬀeirs turned nor in Diſorder til aſter his Dear, 
nen he could" hot be faid to defraud his Creditors, Stair, luſtit. Lib. 19 
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D ecifions of the Lor ds of Seſſion, KC, 1711. 493 
cight Tears, the Narrative of it muſt be ſuſtained to inſtruct it's onerous Cauſe: 
which after {ſo long a Time cannot be otherways proved. 2. Von relevar 
that Mr. Wilm Gordon intrometted with as much of the Teinds as would 
pay the Debt: Becauſe he had Right to two expired Appriſings before any 
Intromafſion, to which he aſcribed his Poſſeſſion as the moſt profitable Titles. 
and ſo is not comptable for his Intromiſſions. "Os PE AAR ly 
Rephed for the Purſuers, They need not fay that Sir James Lermonth at 
the Date of the Diſpoſition to his Son in Law was Bankrupt ; but it is ſuffici-' 
ent to annul that Right, that the Granter's Eſtate was then incumbred by 
many Infeftments of Annualrent and Appriſings, whereby in Eventa he be- 
came inſolvent, February 6, 1662, Lour contra Dandee, February 10, 1665, 
Craig contra Lour. Dirletoun, Deciſ. June 30, 1665, Clerk contra Stuart, 
Stair, _ Page 82, and Mackenzie upon the Act 1621. For when an Eſtate 
5 incumbred with Debts and Diligences, it's more reaſonable that a conjunct 
and confident Perſon ſhould want a Donation, than an anterior Creditor be 
fruſtrated of his juſt Debt. Upon which Account, the Lords are in Ufe to 
rok Children for their Bonds of Proviſion altimo Loco, tho? equal in Diligence 
with other Creditors, February 10, 1688, The Creditors of William Robertſon, 
the Caſe of the Creditors of Cardon, Anno 1700, and the late Competition of 
the Creditors and Children of George Marſbal: Albeit Infeftments granted to 
Children foris-familiate, when the Granter's Credit was intire and unqueſtion- 
able, have been ſometimes ſuſtained according to their Dates. 2. Mr. William 
Gordon and his Author having once entred to poſſeſs the Teinds by Virtue of 
te Diſpoſition a redeemable Right, they could not invert the Cauſe of their 
Ifſefſion, and liberate themſelves from compting by purchaſing expired Ap- 
niings. Beſides, the Appriſings founded on cannot defend him from compt- 
g, becaulc they were reduced or opened in the Ranking of the Creditors of 
J ONE ETON %%% > > Me ns 
1 * for Mr. Wiliam Gordon. Albeit his Appriſings were opened and 
tuned to Securities for the truc Debt, becauſe of ſome nice Informality; yet 
a prior Intromiſſion thereby was bona Fide, and the Sentences reducing or 
opening had no Retroſpect to make the Intrometter liable for Bygones, July 197 
i664, Douglaſs and Sinclair of Longformacus contra Laird of Medderburn, 
Murder) 17, 1624, Thomſon contra Law, January 18, 1677, Dick of Grange 
urn Olzphant, For voluntary Rights, as well as Apprifings may chance to 
Wreduced upon Nullities or prior Diligences : And it Appriſers be holden to 
bmpt for Fruits bons Fide uplifted and ſpent, Purchaſers by Conſent would 
un the fame Fate, which would mightily unſettle all Manner of Property: - 
| The Lords found, That Sir James Lermonth having been ſolvent in the 
65% the Time of granting the Diſpoſition, and the ſame never having been 
qurrelled for ſo many Years; Mr. William Gordon cannot now be obliged to 
prove the onerous Cauſe thereof. And found, That Mr. William Gordon in- 
ting that he had the Rights of Appriſing (then unquarrelled) in his Perſon, 
Time of his entring to Poſſeſſion of the Teinds, as well as the voluntary 
Wht by Diſpoſition ; he can aſcribe his Intromiſſions wholly to the Appriſing 
mo Tempore till the fame were found to be only a Security for the Sums 
n- contained; and preferred Mr. William Gordon's Diſpoſition to the 
eiment of %%% ˙ » ᷣͤ K OT 


| Fbtuary 7, 1711. Dam Elizabeth Nicolſon, gainſt William Moriſon of = 
+... JA en Le 


\ the Action of Recoutſe at the Inſtance of the Lady Nicol/or, againſt 
& Prefoungrange, for 2860 Merks contained in a Bill of Exchange, drawi 
un on Mr, Wiliem Rolland and Mr. Ruben Gordon payable to her, which 


* 


45 was accepted, and thereafter proteſted for not Payment: The Lords found! 
relevant to infer, Recourſe againſt the Drawer of the Bill, that it was time] 
proteſted for not Payment againſt the Accepters, and the rs intimated 


e 


NMNledicine, againſt James Cowper of Lochblair. 
| 1 of Lochblair being decerned in Jah 1697 as Cautioner fy 


1 Ramſay, to pay to Margaret Carnegy his Relit an Annuity of 600 Merks con 
form to her Husband's teſtamentary Proviſion, till 7000 Merks, which Li. 
Ulair was found to have had of the Defunct's Effects ar Martimas 1688, andthe 


Whitſunday 1709, who ſuſpended upon this Reaſon, That the Fund there 
was exhauſted, and he could be no further liable. For proving exhauſted 
the Suſpender produced the Charger's Diſcharge of the 600 Merks fon 
Whitſunday 1706 to Whitſanday 1707, and for all Years and Terms prec- 


* — 
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ing 


that the Annuity was yearly paid when it fell due, but that all was paid x 
the Date of the Diſcharge, and ordained the Compt and Reckoning to proce 


ux Lords, upon Report of the Lord Bowhil, found that Peers oh 
do give their Word of Honour only in Stead of an Oath of Calmny 
But that they ſhould depone in common Form, where Things are referred te 


in England, where a Peer's Word af Honour doth paſs for an Oath. 
Eodem Die. Mr. James Graham Advocate, againſt Captains John Miqueet 


IXa Competition betwixt Mr. James Graham, as decerhed Executor 94 

— maſter, and Captains M. gueen and Drummond Exccutors Creditors to Capt2il 

"Io his Cautioner were obliged by Bond to pay to M; tr eſs Alifon Fletcher, am 
Alion, Aﬀignies whatſoever. The Lords preferred Mr. James Graham Of 
| ; Graham the Subſtitute ; and decerned the Earl and his Cautioner to make Pa 
ment to Mr. James, he confirming before Extract: Reſerving to Captain 


 - Miqueen and Drammond Action of Recourſe againſt the Repreſentative © 
Aden Flezcher the Iaflicure and Fiar of the Bond, as accords. In Reply 
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to the Drawer. Albeit*the Poſſeſſor did not intent any Proceſs of Recourg 
againſt him till Two or Three Years after her proteſting the Bill, and 1g 


— 


took Aſſignations from the Accepters in Security of the Sums contained in th, 


g 
SI 


5 
- 


. 3 Margaret Carnegy Relidt of Mr. John Ramſay 8 Doctor 9 


on 
# 


Mr. John Ramſay School-maſter in, Perth, Executor confirmed to Dodo 


Annualrents thereof from that Term were exhauſted: Margaret Car 
charged Lochblair upon the Decreet for her Annuity from Whitſunday 1500 


The Lords found, That the ſaid Diſcharge doth not import a Preſumi 


accordingly: Unleſs the Suſpender inſtruct the particular Times when th 
reſpective Payments were madee . 


\ 


reha 9, 2722: The For! of Wintoun's Caſo: | 


4 gar ra . as. . A [h-:t 


their Oaths of Verity. [Becauſe no Probation by Oaths of Verity takes Place 


* 


and William Drummond. 


1 Creditor to Miſtreſs Aliſon Fletcher Relict o John Graham general Polit 
David Graham, for the Sum of 1000 Merks, which the Earl of S:rathmore an 
Failing of her by Decesfe, to the ſaid Captain David Graham, or to fre 


Captains M'queez and Drummond Executors Creditors to Captain 24%" 
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Doeciſions of the Lords of Seſſion, &c. 1111. 405 
the Predeceſſor's Creditors doing Diligence within Three Years are preferable 
to the Creditors of the apparent Heir, Ad 24, Parl. 1. Seſſ. 1. Ch, 2. whether 
na real or moveable Eſtate, under which Heirs ſubſtitute are comprehended. 
For albeit Subſtitutes aominatim are preferable to the Heirs or Executors of 
the Inſtitute, January 18, 1625, Wat contra Dobie, January 15, 1630, Thom- 
" contra Merkland; ſuch Subſtitutes may be excluded by the Inſtitute's 


Creditors, Seing Subſtitution or Succefſion takes only Place, after Payment 
of the Debt of the Inſtitute, who was Fiar and Proprietar; as in this Caſe. 


Fodem Die. Sir Alexander Brand, agaizft James Anderſon and other 
Tenants of Riccartoun. YI 


IN the Suſpenſion raiſed by the Tenants of Ritcartoun of a Charge vpori 
their accepted Bill of Exchange at the Inſtance of Sir Alexander Brand : 
IThe Lords found, That the Ad 25, Seſſ. 6. Parl. K. W. diſcharging Blank 
Writs, doth extend to Bills of Exchange, tho? not to the Indorſations of Bills; 
the latter and not the former being expreſly excepted therein. Albeit it was 
Lalledged, There was no Difference betwixt a Bill blank in the Poſſeſſors Name; 
and one payable to the Bearer which would not fall under the Statute: And 
Indorſations, being the Aſſignments or Conveyances of Bills from Hand to 
Hand, are to be ſuppoſed of the ſame Nature with, and no more privileged 
than the Bills indorſed ; as Aſſignations to Bonds require the fame Formalities, 
that the Bonds aſſigned. R l "ONE 


| February 13, 2711. The Magiſtrates of Paiſley, againſt their Vaſſals, 


the Proceſs at the Inſtance of the Town of Paiſley againſt their Vaſſals, 
de Lords, July 20, 1710, having found the Defenders liable for their 
Proportion of the Ceſs in Time coming, did now find them liable alſo for 
their Proportion of the Ceſs for the Year 1705, and ſince then; and that the 
Ces muſt be ſubdivided and proportioned _—_ the Heretors by the Com- 
niſioners of Supply of the Shire in Manner following: Y:z. By leading 
tefore them a Probation of the real Rent of the whole Lands in Property and 
duperiority liable in Ceſs, and impoſing and proportioning the ſaid Ceſs upon 
the Lands in Property and Superiority according to the real Rent thereof, 


„ 


| Fodem Die. Elizabeth Roſs and Captain Donald M'leod her Hutband; 
| againſt the Magiſtrates of Tayn. „ 


Lizabeth Roſs, as Executrix to Walter Rojs Provoſt of Tayn, having 
IL charged the Magiſtrates of that Burgh for Payment of 602 1b. 13 ſh. 4d. 
alt, contained in a Bond granted May 26, 1694 by the then Magiſtrates and 
| Major Part of the Town Council of Tayz to the ſaid Walter Roſs their Provoſt, 
the Magiſtrates raiſed a Suſpenſion : At the diſcuſſing whereof, the Lords 
bund, That the Bond charged upon being granted without a previous Act 
the Town Council, to a Magiſtrate for the Time, doth not by its Narrative, 
0 the onerous Cauſe thereof; and therefore can be the Ground of a 

age againſt the Town in ſo far only as the-onerous Lu for granting the 

me to the Utility of the Burgh is inſtructed. Albeit the Certification in the 
AQ 29 of the Parliament 1693 is, That the Magiſtrates and others who 
bold contract Debts and grant Bonds without a previous Act of wg = 
R ö my 40; 
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Council fully convened, ſhall, and their Heirs be perſonally liable to relieys 
and disburden the Town of ſuch Debts, without Prejudice always to the 
Right and Security of the Party Creditor. For the Lords thought that th 
Provoſt who (had the Bond been granted to any extraneous Creditor) would 
have been liable to relieve the Town thereof, could not by taking ſuch, 
Bond to himſelf, ſubject the Town to pay it, except in ſo far as he or 'his 
Repreſentatives did inſtruct an onerous Cauſe, and that the Mony wy 
Rem Verſam to the Community. 8 


Eodem Die. William Short Wright in Edinburgh, againſt W illiam Hopkig 
Beltmaker there. gs 55 | 


N the Suſpenſion of a Charge upon a Decreet-arbitral at the Inſtance q 
3 William Short, againſt William Hopkin ; The Lords found it no N ullity 
in a Decreet-arbitral, That it wanted the Writer's Name and Defignatiq 
Alheit it was alledged for the Suſpender, That only Acts of Office as Wiig 
under the Hand of common Clerks or Notaries relating to their reſpectig 
Offices require, not the inſerting the Writer's Name. And a Decreet · ach. 
tral is not a publick Deed of that Nature, but only a private Writ, con 
taining the Opinion and Judgment of ſome knowing Honeſt man in a private 
Capacity concerning the Differences C Parties referred to him: Nor doi 
Execution paſs upon Decreets-arbitral, by publick Authority, but by Cy, 
ſent of the Submitters ſigning a Clauſe of Regiſtration to be ſubjoinedy 
the Arbiters Sentence. In Reſpe& it was anſwered for the Charger, Thy 
| tho? a Decreet-arbitral is not a judicial Act in a ſtrict Senſe ; yet Arbitershy. 
ing veſted by Law, with ſufficient Authority to determine in Matters {yb. 


« 


mitted to them, their Decreets have all the Effects of any judicial Decreet, 
and may in ſome Senſe be reckoned judicial Acts. Again, Arbiters being 
authorized to proceed with more Latitude than ordinary Judges, viz. Sun. 
dum /Fquum et Bonum; and their Decreets declared by the Act of Regulation 
1695, unquarrellable upon any Cauſe, or Reaſon whatſoever, fave that of 
Corruption, Bribery or Falſhood : Such Decreets ought to meet with all 


| imaginable Allowances of Favour. = 


February 15, 1711. Thomas Dick Merchant in Edinburgh, again} Ichn 


Carſtairs of Kilconquhar. 


"{ * Homas Dick purſued John Carſtairs of Kzlconquhar, as repreſenting his 
| * Father Captain William Carſtairs of Newgrangc\ for Payment of 2 
Sum in his Father's Bond, and inſiſted upon the paſſive Title of Behaviour! 
as Heir, in ſo far as, Mr. John Wood Miniſter of Saint Andrews having by 
a Minute of Sale, narrating, That there were in his Perſon ſeveral Adjudicas 
tions of the Lands of Newgrdnge, wherein the Defender's Father died intefty 
obliged himſelf to difpone theſe Lands in Favours of Captain Auſtruther fi 
with Warrandice from Fact and Deed; and per Verba de Preſents, aſſigned 
and diſponed for an adequate Price to be paid to him: The Defender by 2 
ſeparate Writ of the fame Date, figned before the ſame Witneſſes with the 
Minute, and expreſly relative thereto, did for Captain Anſtrutber's further 
Security, oblige himſelf not only to exhibite and deliver to him 2 valid and 
- ſufficient Progreſs of the Writs of the Lands betwixt and a certain Day; 
but alfo to warrand Mr. Wood's Diſpoſition at all Hands, and againſt al 
Deadly; Nay further, particularly bound himſelf to purge the Lands of cer. 
tain Incumbrances named; and to capacitate him the berter to plane 
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Reed fen the Parſuer, Tho Intromilfion, with Writs and Rents be 
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lung thro! [Defect of the Right: Whereas. an apparent Heir's Obligement 
that Nature turns to à Conveyance of the Property, in ſo far as the Pur 


chaſer might thereupon have adjudged the Lands from him upon a Charge 


0 ter Heir in Implement, of the Warrandiee, and made them as mucli 
Ms an. irredeemably, as if the. apparent Heir had diſponed them. 
lande Lords found the Defenders granting the Bond of the Date of the 


ute, imponted. a Behaviour. as Heir 1e his Faber And thereafter July | 
44712, upon a new Hearing ad eport; The Lords again found, INE 
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like granted by a Stranger, in rhat the latter doth. got operate a Convey- 
ak of the Property, but only; ſecures the Purchaſer againſt any -Damage 
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February 16, 1711, Janet Nisbet 4-4 Patrick Bell Merchant in Glaſgow jy 
 Hucband,” 1gainſt John Monro Chirargion' in Edinburgh and his Spouſe. 
"of. 4 RPO * N 5 999 811 * ü / {<7 4 A , W 5 } * 1 ** a * 
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10h Nibet Lieutenant in Colonel Moncriefs Regiment, having died z 
j Glaſgow where the Regiment lay at tile Time, there aroſera Competit. 
on for his Share in the Equivalent, betwixt Janet Nisbert Executrix Creditr f 
to him confirmed before the Commiſſary of Glaſgow, and Jahn Monro © 
firmed Executor Creditor to him before the Commiſſaries of Edinburgh. J 
Monro craved to be preferred, Becauſe, 1. All Teſtaments ought to be <. 
firmed in the Commiſſariot where the Defunct dwelt, Stair Inf 
Tit. Executrie, F. 81. February 7, 1672; Commiſſaries of Edinburgh all 
Brechin contra Earl of Panmure. For the Act 1609, eſtabliſhing the Jurf 
diction of Commiſſaries,  reftrits it to Perſons dwelling! within their re 
ſpective Bounds : And Domiciliam eft ubi quis Sedes et Tabulas habebat, ſi 
rumque Rerum Conſtitutionem fecit, L. 263. , de Verb. Signif. or ali qi 
Larem Rerumque ſuarum ſummam conſtituit, L. 7. Cod. de Incolis, hence its 
clear, That in the Conſtitution of a DWelling- place, Animus remanend is 
more conſidered, than the actual Stay, and Fourty Days Reſidence in 
Place, makes a Man convenable there; not becauſe his Domiciliam is pre. 
ſumed Where he hath remained ſo long, but for that he is ſuppoſed to have 
Leiſure to defend himſelf, L. 17. H. 2. . de Judicis. But, 2. Lieutenant 
| Nibet cannot be underſtood to have had his Dwelling- place at Clio 
Seing he was a young unmarried Souldier, ſubject as to his Abode to thel 
arbitrary Orders of others, and ſo could have no fixed Habitation A 
Remanendi. For L. 23. F. ad Municipalem, Miles ibi videtur habere Dmi: 
cilium, ubi meret, takes only Place where the Regiment it ſelf hath 2 cer- 


tain Place of Reſidence, as Legio Part hica, Legio Feretenſis, Fretenſ, &c 
had in thoſe Provinces where they were quartered and paid for Defence 
thereof. So Souldiers in the Caſtle of Edinburgh, or any other fixed Garis 
ſon, have the Gariſon for their Habitation, while they continue there: Bu 
when ſent elſewhere upon Expeditions, are held as Peregrini, under which 
Denomination all Souldiers fixed to no certain Poſt may be comprehended! 
3. The Commiſlaries' of Edinburgh have an undoubted Right to confirm 
the Teſtaments of all Perſons wanting a fixed Abode. Seing where no 118 
ferior Commiſſarie is competent to confirm, it's neceſſary to recur to the 
Judex communis Patris: As the Commiſſaries of Edinbargh only, for the 
_ tame Reaſon have the Privilege to confirm the Teſtaments of ſuch as dig 
; abroad out of the Kingdom. _ Eſpecially conſidering, That it was once the 
Privilege of theſe Commiſſaries to confirm the Teſtaments of all in Scotland 
Where the Dead's Part exceeded 50 lib. Scots : As appears from the Ing; 
ſtructions to them under the Queen's Hand Aun⁰ο 563, inſerted in Balfour; 
ehen for Janet Nubet. Tho a Man's caſual Stay at a certain Place fo 
2 little Time doth not determine his Domici/iom; to make him an Incol⸗ 
to infer Honores, et Onera, Immunities and Burdens, or to ſubject him tc 
anſwer to Actions laid againſt him, L. J. Cod. de Incol. L. 203. f. de Vert 
 Signific. L. 19. F de Judicis: Yet it is ſufficient to conſtitute his oo 
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jam for confirming his Teſtament; except he had, as in the Earl of Pan- 
mure's Caſe; a principal fixed Reſidence ellewhere. , And I. 2 3. K. 1. | 
4 Manicipal, making a Souldier's Dwelling- place to be abs meret doth de- 
termine John Niber's at Glaſgow, where. he reſided at the Time of his Death 
with the Regiment. For the Rowan Regiments called Parthica, Feretenſis, 

&c. were as much tnoveable, and under Command as any others: And 
the Privilege of making a Will More militari was not competent to them, 
becauſe reſiding in ſuch Countries. Seing Souldiers i» dibus or Sedibus 
ſuis, behoved to make their Teſtament, More vulgari, and the Privilege of 
4 Military Teſtament, was indulged only to thoſe in Procinfta. 2, Tho? the 
Commiſſaries of Edinburgh confirm the Teſtaments of thoſe who die abroad; 
they have no Privilege by the Act 1609, as to confirming the Teſtaments 
of Perſons dying within the Kingdom, which muſt be confirmed by the 


Commiſſary of the partitular Bounds. 


The Lords found it Relevant to prefer John Monro to the Subject libelled. 
That John Niobet Souldier had not reſided at Glaſgow Fourty Days immediately 
before his Deceaſe, and had no fixed Domicile there; notwithſtanding that 
the Regiment in which he was a Souldier had reſided at Glaſgow Sixty Days 
before his Death. For the Lords found, That in that Caſe his Teſtament 
ought to have been confirmed by the Commiſſaries of Edinburgh, tanguam 
| commune Forum; 1s a | ; OTE 


fodem Die. Andrew Cutler late Apprentice to the deceaſt Homer Grierſoſ 
Chirurgion in Dumfries, 48 alnſt Margaret Littleton Homer's Relick. 


N. the Action at the Inſtance of Andrew Catler, againſt Margaret Littleton, 
as repreſenting Homer Grierſon, for Repayment of the Half of Twenty 
lb, Sterling paid in Name of Prenrice-fee by the Purſuer to Homer Grierſop, 
wh Annualrents thereof ſince the Payment; upon the Ground of Law, 
Cue data non ſecuta, the Maſter having died while the Half of the Time 
of the Prenticeſhip was to run, Stair Inſtit. Tit. Reſtitution &, 17. 
Aledged for the Defender. No Part of the Prentice-fee can be repeted: 
kcauſe, the Defender after her Husband's Death kept open Shop and a 
[young Man capable to teach the Purſuer all the Time contracted; And 
Jah 24, 1707, Repreſentatives of Rae, contra thoſe of Reid, one of three 
ferſons to whom a Bond for 600 Merks was granted for their overſeeing 
the Ganter's Interment, and Children during their Minority, having died 
beſore he was at any Trouble or Expence in overſeeing the Children, his 
Repreſentative was found notwithſtanding to have Right to the Third Part 
if the Sum. Therefore much more ought the Defender to be affoil- 
ned in this Caſe, where the Mony was paid, and the Prentice educated 
More than two Years. The Citations out of my Lord Szazr's Inſtitutions. 
tome not Home to the (C _ For Things given Iataitu Matrimonii, if Mar- 


ee do not follow, or be diſſolved within Year and Day, return to the 
oer, becauſe in that Caſe Marriage is reputed not to have been. 

1 fed for the Purſuer. Since Tadentures, that are mutual Obligements, con- 
du till the Expiration of the Preniceſhip, eo Momento that the Maſter died 
ichn the Time, the Obligement upon his Part failed, and was not fuppliable 


another, without Conſent of the Apprentice the other Party Contracter; 

| Wkfs it had been otherways provided by the Indentures. For the Choice of a 
Maſter depends upon his perſonal Qualifications, Induſtry; and good Humour, 
Viich'indiceth one to bind himfelt Apprentice to ſuch a Perſon: And the Pur- 
lers Choice was as free after his Maſter's Death, as it was at firſt, L. 3 I. F. de So- 
alen. By the Cuſtom of this and other Nations, any Apprentice upon the 
r 5 Ou nME TS e 
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Death of his Maſter before the Leurs in the Indentures expire, Has his Choice 


E of any Maſter of that Calling; whom his former | Maſter's Repreſentative, 
3 are bound to ſatisfie and agree with: And if that be not done, the Apprentio 


* 
- 


< 


may repete a proportionable Part of his Prentice-fee. 2. In all mutual Con. 
tracts, the one Party muſt perforin his Part, before he can require Perfor. 
mance from the other. So where Operæ ſunt locate, the Hire is not due, til 
theſe be performed : And if a Part remain unperformed, Locator Operarum cy 
claim Hire only in Proportion to his Work, L. 3g. . Locnti 3. The Cp 
betwixt the Repreſentatives of Rule and the Repreſentativer of Reid, "differ 
from this: For there the Procefs was founded on a gratuitous Bond, contain, 
ing no Obligement upon the Creditors therein; Whereas here both Partie 
ſtand obliged by Contract to mutual Performances. 
_ Duphed for the Defender. The L. 31. F. de ws r hath no Relation 
to this Caſe, ſeeing there it was expreſly pactioned hat the Artificer ſhoul! 
Berke & the Work himſelf. Whereas by a common Indenture it is not unde. 
ſtood, That the Maſter himſelf ſhould always inſtruct and entertain his Prey. 

tice: At which Rate a Maſter could not be abſent two Days together wit 
out Breach of Indentures. Do not Maſons or Wrights undertaking to bull 
Houſes, ſatisfy their Obligation by the Service of Journeymen, Prentices u 

others, tho? little or no Part of the Work be done by their own Hand > f 


" * _ 
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| all Places abroad, the Prentice-fee is due notwithſtanding the Death of Mitel 
i or Prentice within the Time, except where ſo much is to be paid vearly ir 


each Lear in Name of Prentice-fee; in which Caſe it is only due conform p 
the Number of Years it continued, 4nnis inceptus being always held "il 
completo: Whereas here the Term of Payment of the whole Prentice-fee ws 
long elapſed before the Maſter's Death. 2. The L. 38. f. Locari doth as litle 
concern the Preſent Caſe, where the Prentice was to ſerve without any le. 
ward from his Maſter, who was to get ſome Honorary or Gratification, fir the 


Apprentice's Entertainment and Inftrufion. '- 
| = The Lords ſuſtained it relevant, That the Purſuer's Maſter died within the 
= Time of the Prenticeſhip after it was more. as half run, to give the Purluf 
| 8 a Recompence by Repetition of a Third of the whole Prentice-fee for that Lab 


„„ 


= Shop after her Huſband's Death, and kept a Perſon in the Shop capable u inf 
nn ſtruct the Purſuer, and alſo offered to keep the Purſuer in the Shop and at 
Bed and Board during the reſt of the Time of his Prenticeſhip, as her Huband 
=_ . - had done while he lived, to be proved prout de ure. 


But found it relevant ito elide this Recompence, That the Defender kept ops 


Bodem Die, Sir Robert Forbes and bis Fa#or, againſt George Watſon Mer 
= bart in Edinburgh. 55 pe d iegoBe . 


IN the Competition for Arrears due out of the Equivalent, to ſeveral Cap 
tains in Colonel George Hamiltons Regiment of Foot, betwixt Sir Roben 
Forbes who, as Donatar of the Eſcheat of Alexander. Forbes Merchant ig 
Edinburgh Creditor by Bond to theſe Officers, had arreſted their Arrears ig 
the Hands of the Commiſſioners of the Equivalent; and Gzge Mat ſon i 
hom the Officers Bond was aſſigned by Alexander Forbes, and the Aſſignatiſſ 
on intimated to the Officers, (they being out of the Country) by Letten 
of Intimation executed at the Market-crofs of Edinburgh, Peet and Shore ON 
- + Leith, before the Donatar's Arreftment,. on EE 0 
Alledged for Sir Robert Forbes. He ought to be preferred to Mr. Wazſon 
"tho the "latter's Aſſiguation was intimated befote the others Arreſtment; Be 
cauſe the Execution of the Intimation was null, bearing for its Warrant, Co" 


Form to the within written Letters of Tniimanion of the Afſignation in Favour 
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s of Seſßon, &c. 1711. 501 

George Watſon Merchant in Edinburgh, raiſed ar bis In ance and ma 7 5 
1 ſaid Officers in Calonel George Hamijton's Regiment: 2 not Wenz fe 
the Date of the Letters, tho the Execution be upon a Paper apart; And Exe. 
cutions 7 5 07” 4 hop the Summons are not to be ſuſtained, 44 6. Par. 
„, S. 3. Ch. 2.27 in. PW gh n TE 

Anſweted:for Mr. Watſon. Neither Statute nor Cuſtom hath made it ne- 
vfſary,: for an Execution of Intimation to bear the Date of its Warrant. As 
J the Act 1672, ordaining Executions to bear the Purſuer and Defender's 
Dellgnations, that is by Practice reſtricted to the Executions of Summons, and 
never extended to thoſe of Inhibitions, Intimations, or other Letters; and as 
dir George Mackenzie obſerves upon the Act, tho' the Lords did not ſuſtain 
n Execution relating in general to the Warrant; yet thereafter upon helping 
the Execution and the Meſſenger's abiding by it, they allowed the ſame. 
The Lords repelled the Obje&ion againſt the Execution of Intimation of 8 
Mr. Matſon's Aſſignation, that it being on a Paper a part, did not bear the 
Date of the Letters which are the Warrant thereof. : rg 


Vi 


{ 


. . 


i $%F*D 


Fodem Die. Margaret Bourboun and ber Husband, againſt James Montgomes 
ry Merchant in Glaſgow. | 5 „ 5 
Argaret Bourboun having, as Executrix to Archibald Bourboun, cauſed 
M charge James Montgomery for Payment of 113 Lib. 6 ſh. 8 d. contain- 
d in a Bond granted to the Defun& by him as Cautioner for William Boig, 1 
un Cramford, and Jobs Boig : Jamet Montgomery ſuſpended upon this 54 
found, That the Bond quoad him a Cautioner was preſcribed, no Diligence 
Iliving been done thereon Within ſeven Years after the Date, in the Terms of 
bs Aaot Parliament 1633. PEEL ole © EW 
 inſwered ſbs the Charger. The ſeven Years Preſcription cannot operite It} 
umürs of the Suſpender : Becauſe, within the ſeven Yeats Compenſation was 3 
aupet ent to him againſt the Creditor in the Bond, which did interrupt the = 
freſcription during the Competency thereof, January 1705, Sir John Gordon © 
if Purſe contta Hay of Ranes. For fince it was in vain for the Creditor to pur- 
le, while the Debtor had a clear Defence of Compenſation to exclude him; 
tie even Tears can only run from the Time that the Ground of Compenſati- 
Rephed for the Suſpender. A Ground of Compenſation is never to be re- 
zuded, unleſs where it is applyed; and here the Cautioner never pretended 
Wo apply his Ground of Compenſation to the Payment of the Debt charged on, 
but on the contrary without Regard thereto, took Payment of what was owing 
lim by the Creditor in the Bond: So that it cannot be pretended that the 
111 
The Lords ſuſtained the Reaſon of Suſpenſion upon the Alledgeance of Pre- 
(ription; in Reſpect the Compenſation was not applied. © 
8 VVT : CEE” 67 
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© Aifreſs Iſobel Logan. F 
Þ the action at the Inſtance of Hliaabeth Dickſon and her Huſband contre 
1 Miſttcſs Iſobel Logan mentioned ſupra 22 Detember 1710, the Defender 
pal 10 be preferred to a Bond for 1000 Lib. owing by the Marqueſs of 


ben Die: Elizabeth Dickſon and Patrick Heriot ber Husband, againſt 


— — 


* 


weddale to Mr. Jobn Dickſon her Huſband dated in Anno 1696, and aſlign- 
by hin to her in the Contract of Marriage. | MY 
| "AAA Rt Rephed 
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Replyed for the Purſuer. She as Executrix to Mr. John Dickſon ought to aye 
the Bond, in Reſpe& the Aſſignment in the Defender's Contract of Marriage 
| _ doth not agree with the Date of the Bond, which aſſigns 1006 Lib. due by 

the Marqueſs of Tweddale by Bond in the Year 16666. | 

Duplyed for the Defender. The Bond aſſigned in the Contract doth exadl 

agree with that in Queſtion; as to the Sum and Debtor, and the harmlei 

obvious Error in the Date, which is not eſſential to a Writ, can never annul 

the Aſſignation; Which relative Writ would have been good ubi conſtat 4; 

Relato, as here, tho? the Date was ſtill blank. Seing it cannot be pretended 

That there was any other 1000 Lib. Bond granted by the Marqueſs d 

Tweddale to the Detender's Huſband, far leſs that he granted a Bond to hin 

in the Year 1606, when neither of them was born. 

Triplyed for the Purſuer. An Error in the Date of a Writ, when the Que. i 

= .> ſtion concerns the Date as here, is eſſential : And there is a great Difference 

| | betwixt a blank Date, and a wrong Date. Nay in the Caſe betwixt Wl 

Abercrombie and Innes of Dunkinty, the Lords found an Error in the Chriſtin 

Name of a Witneſs to an Aſſignation, ſufficient to annul it; albeit ' the Defy. 
nation was right, conftabat de Perſona, and the Miſtake was evident. 
The Lords preferred Miſtreſs Iſobel Logan the Aſſigny,  _ 
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February 20, 1711. Andrew Horn Coalgrieve to the Dutcheſs of Argytz 
 againft Lord Edward Murray and bis Lady. F 


IN a Proceſs of Furtheoming at the Inſtance of Andrew Horn, who, as Ce- 

I ditor to Mr. David Seton Brewer in the Canongate, had arreſted, in the 
HFands of Lord Edward Murray and his Lady, Mony due by them uo M 
David for Ale furniſhed to their Family: The Purſuer offered to prove the 
furniſhing of the Ale and Price thereof within the Years of Preſcription by 
Witneſſes, and the Defenders offered to prove Payment by Mr. David's Oith. 
The Lords found the Payment relevant to be proved by the Oath of Mr, 
David the Brewer and Furniſher, in prejudice of the Arreſter. Albeit it wa 
alledged for the Arreſter, That he being a legal Aſſigny, Mr. David Seton Cut 
could not make againſt lym ; more than a Cedent's Oath could prejudice an 
onerous Aſſigny. In Reſpect an Arreſtment, being but an incomplete Dili 
gence, doth not denude the Perſon whoſe Debt is arreſted ; as an intimate 
Aſſignation denudes the Cedent. Seing Goods arreſted may, notwithanding 
the Arreſtment, be poinded at another Creditor's Inſtance. | ' 1 


February 21, 1711. John Watſon Maſen is Broomhill, againſ rhe Lord 
= Preſtounhall. oO e 


5 I a Suſpenſion at the Inſtance of the Lord Preftounball of a Charge given t 
U him by Jobn Watſon, for Payment of 219 Lib. 17 (6. 2 d. reſting to th 
Charger for building ſome Maſon-work, conform to a Contract entred into be 
twixt the Charger and the Suſpender : The Purſuer offered to prove'b Wil 
neſſes, That he had performed the Work. It was alledged for the Suipendcy 
That the Performance of the Work, not being proved by the Contract, is pr 
ſeribed quoad Modum probandi by Witneſſes : Since it was not inſiſted upol 
Within three Years, AG 83. Parl. 6. J. 6. But the Lords found, That tu 
aid Act of Parliament took no Place here; the Bargain being proved b 
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February, 22, 1711, Poor George Terſie, againf Margaret Burnet Relick 


| RE IHR "Og, 


N_ the Aktion at. the Inſtance, of George Terſie, as Aſſigny. by Adam Gor: 
Aon, eldeſt Son and apparent Heir to the deceas'd John Gordon of Mur- 
uithonſe, againſt Margaret Burnet and William Forbes, as repreſenting William 
Strachan; for the Mails and Duties of the Lands of Marrailhouſe, tor ſeveral 
Years that William Strachan poſſelsd the ſame as Tenapt: The Lords ſuſtain- 
led the Defence of Payment by the Defender's ho Fide to John. Gordon, ſe- 
cond Son to the ſaid deceas'd John Gordon, who was held and reputed his 
apparent Heir, in Reſpect of his eldeſt Brother Adam Gordon's long Abſence 


* 


of the Kingdom, and his being held to be dead. 


Eodem Die. John Henry Cordiner in Edinburgh, againſt John Glaſſels 
Merchant in London, and his Factor. Hie ba, : 


* 
: 
« > 


N . the Competition betwixt John Henry and John Glaſſels, both Executors 

. Creditors. to Thomas Glaſſels, who died in the Expedition to Darien be- 
fore he went out of the Scottiſh Seas: The Lords preferred John Henry, who 
confirmed in the Commiſſariot of Glafgon, to John Glaſſels who had confirmed 
before the Commiſſaries of Edinburgh. In Reſpe& the Defunct had left his 
Wife and Family at. Glaſgom, where ſhe lived proſecuting his former Trade of a 


Hlaſſels, That the Defunct having gone Abroad, in Order to be a Planter in 
uren, either his Domicilium behoved to be reputed in Darien, where he de- 
ned to fix and plant, L. 27. F. ad Municipal 5 Or, he muſt be. underſtood to 
kve had none at all, from his Intention to deſert his former Habitation, and 


lk up elſe-where, 1bi9. H. 2. in Fin: In either of which Caſes his Teſtament - 
wid only be confirmed in the Commiſſariot wm as commane Forum; 


FAnd tis not the Wife's Reſidence that makes the Husband's Dwelling-place, 


hit ſhe follows his. In ReſpeR it was Replyed for John Henry, That a Man 
Int be thought to change his Habitation by changing his Manner of Living; 


fom a cloſe Shopkeeper, to. that of a travelling Merchant ; or by taking 


Time. And *tis unreaſonable to aſſert, That a Perſon went abroad ( Animo 


aption he would meet with, 


] the Proceſs of Declarator at the Earl of Levin's Inſtance, againſt James 


WW Promeldrie, that he prove Fourty Years uninterrupted Poſſeſſion of the ſaid 
Links,as Part and Pertinent of his Lands of Drummeldrie; notwithſtanding that 
it Defender produced a ſpecial Infeftment of the Lands of Balehriſtie and Links 
thereof, in Favours of his Authors, i» Anno 1601; unleſs he offer to prove 
oeſfion,” or other Interruption, conform to the Deciſions, November 17, 


1671, berwixt Toung and Carmichael, and February 20, 1675, betwixt the 
Counteſs of Marray and Weems, and Stair, Inſtit. Tit. Infeſtments of Fegg 
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Verchant, till they got notice of his Death. Albeit it was alledged for John 


I Deſign to ſettle Abroad, till he be actually ſettled and reſolve to continue 
there : For the Definition of Domicilium, ubi quis Sedes & Tabulas habet, & 
Rerum ſuar um Conſtitutionem facit, runs in the preſent, and not in the future 


Remanendi) to a Place he had never ſeen, and where he knew not what Re- 
| Fodem Die. Earl of Levin againſt James Findlay of Balchriſtie 


| Links of Balchriſtie to pertain in Property to him as Heretor of the Lands of 
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+ - termly, and proportionably during all the Days of her Life, againft'Sir A 
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Perſon could 


beinfeft in every Part of his Lands per expreſſi um, os ſufficient to inf ruct Four. 
ty Vears Poſſeſſion of Bands reputed Part and Pertinent of thoſe ſpecially named 
in his Infeftment. For other ways it were eaſie tor any Man to procure upon 
his Reſignation of his own Lands, Infeſtment in a neighbouring Heretor, 


Lands, under a new or ſpecial Name, which would unſertle all Property. | 


* 8 
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11 ; Becauſe, ſeing it is not to be ſuppaſed that any 


eb Hodem Die. Mr. Walter Laurie Miniſter of the Goſpel at Stranrawer 
n 3333 
Id. che Ationat the Taftance of Mr. Water Laurie, as Aigen by the i 
I Lady Monreith to a Tack of her Jointure Lands, fet_ to the deceag'4 Sir 
William Maxwell of Monreith, for Eight hundred Merks yearly, to be paid x 
two Terms of the Year, Whitſunday and Martinmas by, equal Portions, he. 
 gifining the, firſt Term's Payment at Whiſanday 1688, and ſo furth yeary 


Sir Alexander Maxwell f Monreith. | 
F n e SAS 


* 

* 1 
s: 
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der Maxwell as Heir to Sir William his Father: The Lords found, That the 

© Purſuer had only Right to the Tackduty, for the Term of Martinmas 11 
preceding the Cedent's Deceaſe, and had no Right to a Proportion there 
from Martinmas till March thereafter when ſhe died, © 
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lune 5, 1927. ACT of SEDERUNT. Anent the Order of che die 
e the Lords upon the Bills in the Outer-houſe, for preparing concluded 
Cauſes, and on the Oaths and , a oO 
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PHE Lords of Council and Seſſion, for preventing all Uncertainty inhe 
I Rolls, as to the Ordinaries on the Bills, concluded Cauſes, and (ubs 
and Witneſſes, Do declare the Rule to be as follows; and appoint the ſane to 
be obſerved in all Time coming: To wit, That whoſbever of the Lords Or- 
 dinary in the Outer-hauſe 5 ig all that Time, the Lord who is next to 
bde in the Outer houſe ſhall be Ordinary on the Bills; and that the Lord who 
was Ordinary in the Outer-houſe the Week immediately precegding, (all be 
upon the concluded Cauſes, and that the two Lords, who in Senionty are 
next and inimediately before the Ordinary on the concluded Capes, ſhall be 
Ordinary on the Oaths and Witneſſes: And the Keeper of the Rolls is hereby 
appointed and ordained to put up the Rolls accordingly hereafter, and that th 
_ appointing of Ordinaries on the Bills, concluded Cauſes, and Oaths and Wi- 
elſes, may be regulated, as the Lords precede, as follow the Ordioar in the 
Outer-houſe, for the Time, in Manner abovementioned : Ang ft ſhall vot be 
regarded in appointing the ſaid Three Ordinaries, That the Lords to whom 
theſe three Pieces of Service de may fall, were imploy'd in any of them, 
during the laſt Weeks of the Seſſion immediately preceding. 
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June 8, 3757. The Creditors of William Paton of Panholls; Carpeting, ' 
"dh a CS 99 9 1 IEA | | S $6 | 1 55 þ . "xn, | 1 i i 1. 2 
TN. the Competition of the Creditors of Miliam Paton of Panboll, an Af. 
A een granted by John and Mary Patops, to the ſaid Milliam Paton tbeir 

eldeſt Brother, ſubſcribed by both the Cedents, hut ſideſcribed at thc joining 


of the Sheets only by hg before two Wirneſſes, being quarrehed by Mr") 
John Cuningham Sc 


hoolmaſter in Edizbargh, Husband to Mary Paton, 25 nul 
& did nat. ſideſcribe it; It Was wy 
of Parliament or Sederunt requires ſide 
. —ſcribug⸗ 


qwoad her, upon this Ground; That f 
ed for the other Creditors, that no Ack 


x, 4 


— 


in.: 1— UI — S 3 


* : 


Deciſions of the Lords of Geſſon, &, 1711. 505 


_ —Þ_© — — 
l : — —— — — 


„ 8 e . 
{ribing} and Contracts of Marriage are ſuſtained probative againſt all the Sub- 
cribers, tho? ſome of them only ſideſcribe. Not can the We of describing 
here, be any Nullity: Seing John's ſubſcribing and ſideſcribing before Wits 
geſſes, doth clearly aſcertain the Conjunction of the Sheets. 
The Lords repelled the Nullity objected againſt the Aſſignation. 


ſune 11, 1712. The Creditors of Sir Robert Forbes Advocate, againſt 
William and Robert Blackwoods Merchants in Edinburgh. 


ING Charles the Second as Heir to the laſt Duke of Lennox (who was 
| heretable Lord high Admiral of *cotland ) having conveyed the Office 
5 the Duke of Lennox, and Ritehmond that now is,reſerving the Liferent there- 
fto the Duke of Jork, who was afterwards King James the Seventh; King 
Wiliam, as Succeſſor to King James, gave a Commiſſion to Sir Archibald Sin- 
ur to be Judge Admiral durante Beneplacito; who in Anno 1699, reſigned in 
Favours of Sir Robert Forbes Advocate, upon Sir Robert's granting an Aſſigna- 
tion in Favours of Sir Robert Sinclair of Longformacus, of the Fie or Penſion of 
One hundred Pound Sterling due to the Judge of Admirality during Sir Archi- 
bald's Lifetime, and during Sir Robert Forbes's enjoying the Office jointly ; That 
s, While Sir Archibald lived, and Sir Rabert Forbes enjoyed the Office, Sir Ro- 
nt Sinclair ſhould have Right to the ſaid annual Penſion. In the Year 1702, 
he Duke of Lennox getting full Right to the Office, thro? King James's De- 


=, gave a Commiſſion to Mr. James Graham Advocate to be judge-Ad- 
5 


ral; Whereby Sir Robert Forbes's former Bight Goring Pleaſure ceaſed; and 
k procured himſelf to be aſſumed as conjunct in the Office with Mr. Graham. 
ſhe whole Salary from Mr. Graham's Admiſſion, till the Union, being unpaid: 
There aroſe a Competition for the Half thereof betwixt the Creditors of Sir 


ht Forbes, and William and Robert Blackwaods Merchants in E dinbarg 5 as : 


having Right by Affignation from Sir Roberg Sinclair. ; 
he Creditors of Sir Robert Forbes, would have his Aſſignation to the Salas 
to be interpreted civiliter, according to the Nature of the Thing, viz. fo 
lng as he ſhould enjoy the Office by Virtue of the Gift procured upon Sir 
Arc ibald's Demiſſion, and no longer, L. I. ö. . F. de Condit, ob non ( auf. 
That is, fo long as he enjoyed the Office ad” which he was then in PoC. 
kfion-of, For it can never be pv a that Sir Robert was to give the Sa- 
lry during his Enjoyment of the Office, which, after Extinction of his former 
Right ob Defectum Jure in the Conſtituent, he tanga am guilibet procured from 
the Duke of Lennox; he being under no Obligation to procure the annexed 
falary in Favours of Sir Robert Sinclair: Conſequently the Aſſigny's Pretenſi- 
ons once cut off, could not revive by the ſubſequent Gift to the Cedent. 
Auſwered for William and Robert Blactwoods. By the expreſs Words of the 
Afignation, the Cedent ws to have the Salary, While Sir Archibald lived and 
Sir Robert enjoyed the Office, without diſtinguiſhing the Title he enjoyed it by. 
dir Archibald's Pimiſſion was the only Cauſeof the A ſſignation, which brought 
dir Robert into the Office, and intitled him to claim the Favour of a new Gift: 


* 


And its hard to reduce reſtrictive Interpretations of an abſolutely general 
Clu, where, had the Parties deſigned a Reſtriction, they could not have 
filed to expre6s it by theſe Words, Daring Sir Archibald's Life, and Sir Robert 
Fothes's enjoying the Commiſſion then procured: Seing that was obviouſly preca⸗ 


r 


tous, and revocable, 2. The Aſſignation to the Salary can no more be affect. 
Ah Sig Robert Forbes's Creditors, than they could repete Mony given for Sir 
drchibald's Demiſſion, upon the turning out Sir Robert Forbes: Uli enim eaden 


Ratio, idem Jus eſſe debet. 3. Aſſignatious during Life are found till to ſubſiſt: 


o'the Caule for which che) Were granted ſhould ceaſe; Jul 16, 1678, 4 
, e for which they WESC F 5 9 N 38215 9 


the Lord Pitmedden. 


Miltreſs Lyon to them, in a Proceſs of Furthcoming at her Inſtance againſt che 


"4 
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506 A Journal of the Seſſim ; containing 


_ againſt the Earl of Calender, and in the Caſe of the Earl of Wintoan agaiaſt 


The Lords found, That Sir Robert Forbes's Aſſignation to Sir Robert Sinclai, 
of the Fee and Penſion libelled, did intitle the Aſſigny to it, not only during 
the Cedent's Poſſeſſion by Virtue of the Gift on Sir Archibald Siuclair's % 
miſſion, but alſo during the Cedent's Enjoyment of the Office by the ny 
Gift from the Duke of Lennox. Becauſe the firſt Gift, which Sir Archil,/; 
Sinclair was not bound to warrand, being only durante Beneplacito, and the 
Aſſignment to the Penſion not expreſly reſtricted to the Time that the Cedent 
enjoyed the Office by Virtue thereof, it's underſtood to be effeCtual fo long 8 


. 
- 


he enjoyed the ſaid Office quocunque Titulo. 


Eodem Die. William Donaldſon Taylor in Torphichen, againſt Roben 
Walker in Craftandie. N PA, 


IN a Purſuit at the Inſtance of William Donaldſon, as having Right fron 
1 Agnes Donaldſon in Craſtandie, againſt Robert Walker, for Payment of 
Four hundred Merks contained in John Walker his Father's Receipt, as fl. 
lows, 1 John Walker in Craftandie, grant me to have received from James 
in Boogſtoun, in Name of Agnes Donaldſon in Craftandie, the Sum of Fur 
hundred Merks Scots, as Witneſs my Hand at Hollhouſe the Eleventh of Noyen. 
ber, One thouſand ſeven hundred and four. of he ++ 
The Lords ſuſtained the Receipt as a Ground of Debt againſt theſe. 
fender, the Purſuer proving the ſame to be Holograph. Albeit it was alk. 
ed for the Defender, 1. Seing the Receipt bears neither borrowing nor lud. 
ing, nor any Obligement to pay, it's preſumed that Agnes Donaldſon ws 
owing ſo much Mony to John Walker, and that he received Payment won 
his Receipt from Boog, as Truſtee or Debtor to Agnes Donaldſon. 2. Tho? 
the Receipt were in the Terms of an obligatory Ticket, yet it is null, for not 
mentioning the Writer: For theſe Words, As Witneſs my Hand, "impor only 
That Jchn Walker ſubſcribed the Paper; Conſequently, the Purſuer cannot 
now ſince the Act of Parliament 1681, be allowed to ſupply it by proving 
HFolograph. In Reſpect it was replyed for the Purſuer, 1. Tis a Jeſt ay, 
That the Receipt infers any Preſumption that Agnes Donaldſon was Debtor 
to John Walker in the like Sum; For 'tis only in Bills or Precepts among Mer. 
chants, that Value not expreſt is implyed. So that the Preſumption lies 
contra, That he was but an interpoſed Perſon, receiving her Mony from Boy 
which was the Reaſon why the Receipt is not conceived in obligatory Term. 
2. Theſe Words, As Witneſs my Hand, relate equally to the Body of the 
Writ, as to the Subſcription ; and fo prove Holograph = 


lune 13, 172% Miſes Lyon againſt the Lord and Lady Kionaind 


"THE Lord and Lady Kinnaird having proteſted for Remeid of Law be- 
fore the Houſe of Peers, againſt a Decreet of the Seſſion, preferring 


Earl of Aboyz and his Tenants; and lodged their Proteſt before chat honourable 
Houſe : She obtained Judgment. there, ordaining the Appeal to be diſmilled 
the Houle, and the Appellants to pay or cauſe to be paid to her, the Sum 0 
Fourty Pound Sterling for her Coſts and Charges cauſed by the ſaid Appeal d 
and ordaining the Lords of Seſſion to order rheſe Coſts to be levied by the fame 
Rules and Methods, as Coſts given by their Lordſhips are to be levied. The 
Lords, upon Miſtreſs Lyo's Application by Bill, with the Judgment and Or- 


! 
| 
der of the Houſe of Peers produced, granted Warrant for Letters of Horn's 


" Deciſions of the Lords of Seſſion, &c. 1111, 305 


© her Inſtance againſt the ſaid Lord and Lady Kzznaird, for levyins ti N 
9 Pound Sterling of Coſts and Charges, and ſuch aber Dieser 46 bf 
ſolloweth upon 5 Lordſhips Decreets and Sentences. Albeit it was alleds- 
ed for the Lord and Lady Ninnaird, That no ſuch ſummary Warrant could 
be granted, but that Miſtreſs Hon behoved to inſiſt Via ordinaria, by a Pro. 
6 for her faid Colts. 13 


une 15, 1711. John Ewing Writer to the Signet, againſt William Rowan 
Merchant in Greenock. vhs e opt See 
0b» Ewing Husband to Margaret Roman Heir of Tailzie and Proviſion to 
John Rowan of Bedland her Father, having, as Aſſigny to ſeveral moveable 
Debts owing by John Rowan, purſued William Roman for Payment upon the 
paſſive Title of vitious Intromiſſion with John Roman's moveable Effects: The 
Lords found, That Margaret Roman being Heir of Tailzie to the Debtor; the 
Purſuer could not inſiſt to make the Defender liable paſive, but only inValorem 
of his Intromiſſion. Albeit an Intrometter with a Defunct's moveable Effects 
js univerſally liable to his Creditors ; and the Purſuer had Action competent 
to him for Relief out of the Defunct's Executry. RN 


june 19, 1711. Beatrix Linklatter, Relict of Captain Boſwell Skipper in 
_ Kirkaldie, againſt John Boſwell Skipper there. „„ 


DD Eatriæ Linklatter having, in her Contract of Marriage with Captain 
Boſwell, diſponed to him his Heirs and Aſſignies, her whole Goods and 
Gar, moveable and immoveable, Debts and Sums of Mony, and two Tene- 
ments - ying in Kzrkalaze, with this Proviſion and reſerved Faculty, That in 
lf her ſurviving him without Children of the Marriage, ſhe ſhould have full 
Paper to 7 7 upon the Half of the Goods, Gear, Sums of Mony, and others con. 
yalled on her Part: She purſued John Boſwell as repreſenting the Captain his 
guter, to have it found and declared, That ſhe had Power to diſpoſe of the 
Tenements aforefaid, as well as of the Moveables diſponed by her to her 


Alledged for the Defender. 1. The general Words in the Clauſe of Diſpoſal, 
end others contracted on her Part, cannot be extended either to others of a great- 
er Value than the Particulars mentioned, or to Lands and Houſes which are of 
different Kind from the Particulars expreſs'd in the Clauſe, November 19; 
1680, Dalgarno againſt Tolquhoy. 2. The Meaning of Parties is to be drawn 
rom the Strain of the Writ: So that the Purſuer having diſponed her Houſes 
by one Clauſe, and her Goods, Gear, and Sums of Mony by another, and the 
Clauſe containing the Faculty beginning with the ſame Words, Goods aud Gear, 
Kc. as the diſpolitive Clauſe of the Moveables, it can be extended only to 
Moveables. 3. A Faculty or Power to diſpoſe of Lands is not ordinary, and 
thereſore not to be preſumed. -— 6.03 6. M RT ao Ws 
\ Repljed for the Parſuer. 1. If theſe Words, Aud others contratted on her 
Fire, did not comprehend all heretable Right difponed by her to her Husband; 
they had been ſuperfluous ; for all that was moveable came under the foregoing 
Terms of Goods and Gear, and Sums of Mony. Beſides, ſeing Nemo preſumitur 
aonare, eſpecially to make an exceſſive Gift; and a general Clauſe ſubjoin d 
o ſeveral Particulars in a Diſcharge, can be extended only to others of the 
ame Nature or Value, becauſe a Diſcharge, except in ſo far as an onerous 
Cauſe appears; ſapit Naturam Donationis: Therefore the Purſuer's gratuitous 
vonyeyance of her whole Eſtate heretable and moveable to her Husband, re- 

Ry "I 83 ſerving 


bes 4 Journal of the Seſſion; containing = 


and ſymbolical Delivery in his Lifetime, which completed his Right: As is 


to prefer him. 


1 
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ſerving to her ſelf but a 7 in an uncertain Event of her ſurviving him 
without Children, to diſpoſe of the Half thereof, muſt be taken in the moſt 
ample and favourable Senſe the Words can bear and be underſtood to com. 
prehend the Half of all the Particulars diſponed whether heretable or moy.. 
able. Again, the Goods, Gear and Sums of Mony diſponed were of grey, 
Value than the Lands, and ſo may naturally, without an extenſive Tntergy, 
tation, fall under the general of others whatſoever contracted on her Part, 2. It 
frivolous to pretend that the Faculty ſhould be extended only to Moveable 
becauſe it begins with the Words, Goods and Gear, &c. in the ſame Manne: 
as the Clauſe diſponing the Moveables. And 3. Its moſt ordinary to gry; f 
Faculties and Powers to diſpoſe of Lands and other heretable Rights. 
The Lords found, That the Clauſe providing that the Purſuer ſhould hyp 
Power to diſpoſe of the Half of the Goods, Gear, Sums of Mony and other 
contracted on her Part, doth import a Return of the Half of the heretah:f 
Subjects diſponed by her to her Husband, as well as Moveables : And there, 
fore found and declared, That ſhe hath Right to the Half of the. Houſes di 
poned by her in her Contract of Marriage. 


|  Fodem Die. Mr. George Liddel Profeſſor of Mathematicks in the Matiſy 
College of Aberdeen, againſt George Davidſon of Cairnbrogie. 


VN the Action at the Inſtance of Mr. George Liddel as Executor Creior 
I to William Biſſet Merchant in Aberdeen, againſt George Daviaſu lu. 
trometter with the Defunct's Houſhold-pleniſhing, for Reſtitution, o the 
71117. d Trot, Jay Ty. 
Alledged for the Defender. That he had Right to the ſaid Pleniſhing by 
Virtue of a Diſpoſition from William Bifer, with an Inſtrument of Poſeſſion 


clear not only from the civil Law, L. 1. C. de Donat. L. 1. 4. 21. I. 18. 
de acquir. & amitt. Poſſ. where the very pointing out of a Thing and uſing 

the Form of a Delivery is equivalent to natural Poſſeſſion, and the Diſponer is 
underſtood thereafter to poſſeſs in the Name and for the Behoof of the other 
Nay further, the Defender attained alſo the natural Poſſeſſion after the Dif 
poner's Death before the Purſuer's Confirmation, which is a ſufficient Grount 


© Replyed for the Purſuer. The Diſpoſition with a ſymbolical Delivery t 
the Defender retenta Poſſeſſione by the Defunct, was feigned, and underſtat 
in Law to have been made for the Granter's Behoof : And being a genial 
Diſpoſition of Pleniſhing, without Relation to an Inventory, it gave but 
Jus ad Rem which required to be completed by Confirmation. So that 
the Subject diſponed remaining in bonis Defuncti; fell plainly under the 
Purſuer's Confirmation, which gave Jus i» Re. Nor can the Defender's| 
Poſſeſſion after the Diſponer's Deceaſe be regarded, becauſe it was but acceſ- 
ſory to the former ſimulate Poſſeſſion, and altogether precarious, which 
could not hinder Creditors to affect the Goods as in Hereditate mobilium j4- 
tente, Gilmore, Deciſ. 146 and 147, and the Prattick June 15, 1624, S174c11" 
/ We Cy Rt! W 

The Lords preferred the Executor Creditor. | 


"> * 


Fere the Defender had allowed Biſſer's Reli to give u the Pleniſhing to 
the Commiſſary of Aberdeen, in Inventory as in boni Defuntti, and became 
Cautioner that ſhe ſhould confirm the ſame, and make them forthcoming to 


all Parties having Intereſt. 


Fodem 
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Fodem Die. Ihe Creditors of Roſs. of Lethinty, againſt Elizabeth Gellie 
E Relici and John Hall Son to the aeceaſt John Halt | 17 n N 
N the Ranking of the Creditors of Lethinty, Miſtreſs Hall and her 80 n 
founded on an Adjudication upon a, Bond granted by Reſs of Lerbinty and 
Cautioners, payable to the deceas d John Hall and Elizabeth Gellie his Spoule, 
he longeſt liver of them two, for Elizabeth Gellie's Liferent Uſe allennerly; 
nd failing of them by Deceaſe, to John Hall their eldeſt Son, with 2000 
Merks of liquidate Expences in Caſe of Failzie, _ 3 
Aledged for the other Creditors. The ſaid Adjudication could only ſubſiſt 
2 Security for principal Sum and Annualrents, and not as to the accumulate 
Penalty :. Becauſe, the whole 2000 Merks of Penalty is adjudged for, and 
jet 23 Pound Scots thereof was paid to Elizabeth Gellie the Liferentrix, 
donform to her Receipt produced. E 88 


m 


* 
» 


Anſwered for John Hall, Penalties in Bonds are adjected for the failing in 
Payment of the principal Sum z and *tis only in Intefrments of Annualrent 
that termly Failzies are paction'd in Caſe of the not punctual Payment of 
Annualrents. For by common Cuſtom, the Penalty in a Bond doth only 
decreaſe by partial Payment of the principal Sum, and here the whole Prin- 
cipal is ſtill reſting. So that if any Part of the 2000 Merks of Penalty was 
nid to Elizabeth Gellie, it Was indebite ſolutum, and cannot be obtruded to 
hn Hall the Fiar, as a Nullity in the Adjudication. 
The Lords repelled the Nullity, and ſuſtained the A 


0 | djudication as good 
en for the Penalty. e 


June 21, 1711. Alexander Calder younger of Aſſwanly, agtinſt Elizabeth 
7 Middleton Daughter 10 Andrew Middleton af Balbegno. | £ 


A Nadrew Middleton of Balbegno and Robert Middleton his eldeſt Son granted 
a Bond of Proviſion to Charles and Andrew Midaletons his younger Sons; 
wherein they obliged themſelves to pay to Charles ooo Merks, and to Andrew 
jooo Merks, with Annualrent thereof at ſuch Terms after the Father's Deceaſe 
Colonel Middleton and others therein- mentioned, or any Two or Three 
of them ſhould appoint. After the Perſons in whom this Faculty was lodged; 
and the Granters of the Bond were all dead, without determining the Manner 
and Terms of Payment, Alexander Calder Aſſigny to the Bond having pur- 
ſued Elizabeth Middleton, as Heir to the ſaid Andrew Middleton elder lier 
Father, to pay the Mony: The Lords, upon her Renunciation to be Heir; 
decerned Cognitionis Cauſa for Payment of the principal Sum and Annualrent 
thereof from this Day. „ e 


. Bodem Die. Sir Alexander Brand, againſt the Tenants of Riccartoun. 


[* the Suſpenſion raiſed by the Tenants of Riccartoun bf a Charge upon 
1 their accepted Bill of Exchange, at the Inſtance of Sir Alexander Brand : 
The Lords having, 9 February laſt, found it relevant to annul the Bill, 
mt it was blank the Time of accepting, and after it was out of the Accep- 
ters Hand: They now found, That the Bill's being ſo blank, behoved to be 
proved Scripto vel Jaramento of Sir Alexander Brand. In Reſpect no Perſon's 
Witten Evident can be taken away otherways than by his own Oath or 
tit: And it were eaſie to pretend on all Occaſions that the Writ quarrelled 
Vas originally blank. So this Rule that Writ ſhould not be taken away by 
wh | 5 4 ne Witneſles; 


510 A Journal of the Sefſien; containing 

Witneſſes, is moſt neceſſary to be obſerved in Bills, where no inſtrumentar 
Witneſſes uſe to be adhibited; and conſequently extraneous Witneſſes behoyey 
to be relied on. Albeit it was alledged for the Suſpenders, That if it were 
not allowed to prove the Bill's being blank by Witneſſes, the Deſign of the 
Act of Parliament would be fruſtrated. Since it is not to be imagined, that 
the Receiver of a blank Writ, will declare under his Hand that it was blank 
And it is the Act of Parliament in this Caſe, that annuls the Writ ; for the 


Teſtimony of Witneſſes do but proye the Nullity, which. is Fact. 


2 


June 22, 1711. Patrick Heriot Merchant in Fiſherraw, againſt Archibald 
Ker Writer in Edinburgh. 2 „ 85 


IN the Compt and Reckoning at the Inſtance of Patrick Heriot and the other 

Creditors of Monktoun, againſt Archibald Ker late Factor to that Eſtate: 
The Lords refuſed to allow any Factor- fee to the ſaid Archibald Ker: in 
Reſpect he had been negligent and had given up in his Accompts two Article 
of Reſts that had been really paid to him. Albeit it was alledged for Mr. Kg, 
That this could be no Reaſon for denying him a Salary. , Becauſe his Negl. 
gence prejudiced no Body but himſelf: He being liable to the Creditors for 
what is loſt thereby without any Allowance of Expences, which his doingd 
Diligence would have coft them, and perhaps at the long Run would ot 
have operated their Payment. So that it's more advantagious to the Cre. 
tors, that Mr. Ker hold compt to them for the Rents; than that he cal 
_ inſtruct ineffectual Diligence done by him for Recovery thereof. And ther is 
no more Reaſon to refuſe him a Salary, than there is to detain a Servants 
upon the Account of ſome Things loft by him to his Maſter, albeit the Senant 
had made up his Maſter's Loſs. For the Lords thought, That Mr. K vho 
had been negligent, and put his Conſtituents to great Charges in redtifying 
the Miſtakes in his Accompts, had no Title to any Salary : Or if he had, 
their Damage and Intereſt did compenſe the ſame. Beſides, that the allow- 
ing him a Salary, would incourage Factors to endeavour to wrong their Con- 


Eodem Die. The four Children of Sir Patrick Aikenhead late Conmifſur 
Clerk of Edinburgh his firſt Marriage, againſt William and Walt! 
Aikenheads his Children of a ſecond Marriage. 


JI Patrick Aikenhead, having, in his Contract of a ſecond Marriage with 
| Sarah Sharp, provided 3 3000 Merks, and in a ſeparate Bond a Day 
poſterior to that Contract and before the Marriage 3000 Merks more, in the 
| Whole 36000 Merks to the Children of that Marriage: The Children of the 
firſt Marriage, (to whom 25000 Merks was provided in the Contract with 
 Griſſel Durham their Mother) raiſed Reduction of the Proviſions in Favours 
of the Children of the ſecond, upon this Ground, That Sir Patrick Ailenbeads 
Eſtate at his Death did not exceed 36000 Pound, and therefore the Proviſions 
made by him to the Defenders ought to be reduced as extravagant and 
Fraudem of the Purſuers, who were lawful Creditors for the Sum provided to 
them ja their Mother's Senta. J 
- Alledged for the Defenders. Their | Proviſions cannot be reduced, becauſe 
their Father at the granting thereof had a viſible Eſtate ſufficient to ſatisfie al 
his Childrens Provifions, albeit it fell ſhort ex Eventu, which Loſs muſt affect 
the Purſuers and Defenders equally and proportionably according to the Extent 


of their Proviſions, Craig, Lib. 2. Digg. 14. Peg. 238. Lak, 1 0 


. 


* po 
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Heirs, h. 15. And in a late Caſe of George Marſhal's Children, the Children 
of both Marriages were brought in equally according to their Proviſions, tho? 
there was but one Daughter of the ſecond Marriage who was provided in the 
Double of what was allotted to any Child of the firſt Marriage. For the 
Father, notwithſtanding the Proviſions made to the Children of the firſt Mar- 
age, continued Fiar, and could diſpoſe of his Means for ſuch an onerous and 
reaſonable Cauſe as Proviſions to Children of a ſecond Marriage. And by 
the civil Law, Libertus Filium dot ando non videtur fraudare Patronum ; quia 
pietas Patris non eſt reprehendenda, L. 1. to. V. fi quid in Fraud. Patroni; 
Replyed for the Pa foes Albeit the Lords have ane that, notwithſtand- 
ing of a general Proviſion of Conqueſt to the Children of a Marriage (which 
b a Sort of Proviſion by Succeſſion ) the Father continued Fiar and could 
diſpoſe of it in Favours of Wife or Children of a ſubſequent Marriage: Let 
pecial Proviſions of particular Sums made to Children of a firſt Marriage; 
cannot be evacuated or impaired by poſterior Grants to Children of a ſecond; 
June 19, 1677, Marrays contra Murray; eſpecially if theſe Grants be exorbitant. 
Now, after deducing the 25000 Merks, there's more than a Competency 
behind to provide the two Children of the ſecond Marriage. The Authorities 
adduced by the Defenders to prove that the Children in this Caſe muſt come 
in proportionably, according to their reſpective Proviſions, are not to the 
Purpoſe. . For my Lord Stair, Pag. 460. ſpeaks only of Bonds granted to 
freral Heirs Portioners, which, being of the Nature of Prelegata in the civil 
law, make them mutually Creditors and Debtors to one another: Whereas 
children of a firſt, Marriage are not Heirs, but Creditors with Reſpect to 
children of a ſecond. Again, tho? a rational Tocher given to a Daughter; 
ns not _reckon'd in the civil Law to be a Deed in Fraudem Patroni, an ex- 
myagant Tocher was quarrellable as ſuch. And the Lords bringing in 
lurſbal's Children of a firſt Marriage who had but ſlender Proviſions, pars 
Piſs with his Children of a ſecond whoſe Proviſions were exorbitant, can 
de d Argument for ſuſtajning exceſſive. Proviſions here in Favours of Chil- 
dren of a ſecond Marriage, in Prejudice of a moderate Proviſion made to thoſe 
of the firſt. For non eft conſentiendum Parentibus qui Injuriam adverſus Liberos 
ſus in Teſtamento inducunt : Quod plerumque faciunt maligne circa Sangainem 
ſum inferentes Judicium novercalibus Delinimentis Inſtigationibaſve corrapti; 
ꝓñ:; es, A ed 
The Lords ſuſtained. the Reaſon of Reduction againſt the Contract and 
bond libelled, in ſo far as they are prejudicial to the Sum of 25000 Merks 
provided to the Children of the firſt Marriage: There being a further Com- 
petency remaining to the Children of the ſecond Marriage. 1 


if 


ö June 26, 1711. Captain James Oſwald, againſt Captain Thomas Gordon. 
: Af og en having in Jah 1706 got a Ticket from Captain Gordon 
1 for 770. Pound Scots as the Price of Rigging furniſhed by the fornier_ 
s the latter for The Royal William, payable when the Martimas Ceſs impoſed 
bor dutrigging the ſaid Ship is paid: In November 1707 Captain Gordon drew 
s Bill on John» Gordon Writer in Edinburgh, ordering him to pay the ſaid 770 
bound to Captain Oſwald dut of the firſt and readieſt Mony due to the Drawer 
o et of the Equivalent, and to retire his Note, which John Gordon accepted 
in the foreſaid Terms. Captain Oſwald ſeeing little Appearance of getting Pay- 
e ment out of the Equivalent, purſued Thomas Gordon upon his firſt Ticket. 
all Aledged for the Defender. The Ticket was innovated by taking the Bill for | 
he ame Sum: At leaſt was explained, and the Fund of Payment determined 
at end agreed to, ſo as Captain Gordon could not be liable till that were got int 
MF lt or TEE HS hey 


Replyed 


* 
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' Rephed for the Purſuer. Innovation is not to be preſumed or inferred 
from Conjectures, hut a poſterior Obligation is underſtood to be in Corry, 
botation of a. former, unleſs e was expreſt, §. 3. Inſtit. quibus 
 Moa Toll. Oblig. L. alt. C. de Novat. Stair Inſtit. Pag. 157. F. 8. And 
the Caſe, Tuly 27, 1666, Newburgh contra Stuart obſerved by Dirletoy,, 
2. There is no definite Term of Forbearance, or new Term of Payment 
exptęſs'd in the corroborative Right, but only a new additional Fund of Pay. 
ment pointed to the Creditor. 4 EE ee 

The Lords found, That the Ticket was payable at the LE when the 
Ceſs fell due by the Country to the Ph and that Captain Oſwa/7; 


raking the poſterior Bill did not innovate the former Ticket. 


: * 


June 27, 1711. George Wilſon of Sands, gainſt George Mfkenzie in Stone. 


for Re· payment of Sixty Ji. Sterling contained in a Bill drawn by George 
ckenzie, and directed upon Alexander Deuchar and George Wilſon, payable 
to John Campbell Deuchar's Servant, and indorſed by him to the Treaſurer 
of the Bank, which Bill the Purſuer paid upon Diſtreſs at -the-Bank's I.. 
ſtance : The Lords repelled this Defence, that George Mekenzie drew the 
Bill only upon Alexander Deuchar, and that George Wilſon's Name was 2. 
terwards added to the Direction by Deuchar without Metenzie's Knowledge, 
and ſuſtained Vilſons Recourſe againſt the Defender as Drawer. In Re 
ſpect, George Wilſon finding a Bill ſubſcribed by Mckenzie directed to Deu. 
char and himſelf, was in bona Fide to accept the ſame upon the Draver's 
Faith, and was not bound to know but Mckenzie had drawn upon him, 
| Beſides, he having paid to the Bank a Debt for which M:kenzie was liable] 
in omnem Eventum, he ought to be re-paid as a Negotioram Geſtor, wh 


I” the Action at the Inſtance of George Wilſon, againſt George Mkenzie 
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ther the Bill had been drawn upon him or not. 


* 


Jaze 28 171 4 Willam Blird of Newbyth,” Seit) A. Abuse 
Mortimer Miniſter of the Goſpel, and Alexander Deuchar Writer in Edins 


P the Competition of the real Creditors of Sir Robert Forbes Advoca 
Alexander Deuchar being infeft in Sir Robert Forbes's Lands in Vem bo 
February 25, 1709, in a yearly Annualrent correſponding to 10000 Mes 
| Contained in an heretable Bond granted to him by Sir Robert in December 
1708; Mr. Deuchar claim'd to be preferred to Sir William Baird whole In- 
teftment is err ooiningt Doha: 
Alledged for Sir William Baird. Mr. Deuchar cannot be preferred to him, 
becauſe he is Correw debends with Sir Robert Forbes for. the Debt contained 
in Sir H iliam's Infeftment: And ſo perſonals Oljectione muſt be ſet by til 
Mien draw his Nye 
2 Anſwered for Mr. Deuchar. Whatever might be pretended for a von He- 
. in him, upon any Infeſtment granted to him by Sir Robert Forbe 
101 Relief of Sir William Baird's Debt, in which Caſe Sir William's getting 


Payment out of Sir Robert's Effects, would operate Deucharis Relief as ef 
fectually as could be done by ſuch an Inſeftment granted to himſelf; And 
Be might be pretended for ſuch a non Repagnantia in Deachar, againſt 
any, Inteftment granted by himſelf to Sir Wilian Baird, which he as Crante 
would be obliged to warrand: Yet here Alexander Deuchar, who is Devin 


Dein of the Lords of Seffion, &. 1711. 513 
TS William Baira only by a perfonal Bond, and, Creditor to Sir Rebere 
Forbes By, Infeftment upon an heretable Bond for a diſtin& Pebt, is ſufßci⸗ 
Hy Hege in Law to claim Preference thereupon, to the poſterior If. 
F{ment granted by Sir Robert to Sir William, Wen Deachar lies under no 


— 
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MU ee. Frartand. or. mike efieQuah 5 Being the, Dyed of another 
knd if fach an excluſive Exception a ainlt Dew char founding upon his real 
night, "were competent to Sir Miliam upon the Pretence of his being a 
5 elf Credo to Deachar for the Debt he Sir Wiliam competes upon, 

eſe Abſurdities would follow, 1. If Sir Robert Fre had granted Infeft- 
Ma e Baird out of Mr. Deachar's Land, Mr, Deachar could 
Mt hinder Sir liam to poind his. Ground upon 11 a null Infeftment, 


+ 


vragted a 702 babente Poteſtatem; becauſe forſooth Deuchar is conjun& Debtor 
with the Granter. 2. Sir William Baird might upon the very perſonal Bond, 
tho? no If feftment had followed upon Sir Robert's Bond of Corroboration, 
debar Deuchar from uſing the Benefit of the Infeſtment granted to him by 
sir Robert Forbes; ſeing no Infeftment, and Infeftment a non habente have 
the ame Effect in Law.; And fo it is that the Infeftment granted by Sir 
Robert Forbes to Sir William Baird, after the Granter was denuded by a pri- 
or Infefrment in Favours of Mr. Deuchar, for a different Debt was clearly « 
An habente, 1 Ps d 7 PL 13 1 e 

Aledxrl for My. Mortimer. He being infeft in Sir Robert Forbess Lands, 
Creditor to him and Alexander Deuchar and Mr. George Leſlie for 3100 
Merks, muſt be preferred to Sir William Baird, albeit his Infeftment be re- 
iſtred a Day before Mort imer's, 1 Alexander Deachar did by his holo- 
Wap! Mr. Mortimer preferable upon his here- 


ph Letter, July 14, 1709, declare Mr. Mortimer able upon his 
le Bond und Infefiment to Mr. Deuchar himſelf, and that the former ſhould 
paid yearly of his Annaalrent until his principal Sum were paid before the 
later. Which Letter imports an Obligement upon Deachar to prefer Morti- 
wr to his Infeftment, and to give him a formal Diſpoſition and Aſſignati- 
6, Dirleroan Decl., 89. July 2, 1677, November 30, 1710, Mackie contra 
Pies, "And tho? that Obligement doth not formally denude Dexchay in Fa- 
hours of Mortimer, yet it doth ſofficiently enervate and take off any perſo- 
kl Obje&tion againſt the impugning Sir William Baira's Inſeftment, upon the 
Whiriority of Mr. Deachar's heretable Right, and Mortimer might thereupon 


dudge, in Implement of Degchar's Right 8 : 
| The Lords found, That the perſonal Obligement by Alexander Deuchar 
tb Sir William Baird hinder'd not the Effect of Deachar's real Right, and 
therefore preferred Deuchar to Sir William, and Mortimer to Deuchar for the 
Uunualrent of the Sums contained in Mortimer's Infeftment. 


ſine 29, 1711. Daniel Hamilton Clerk of the high Court of Admiralityj 
| 44inſt Alexander Piper of Newgrange. | TORO 

FF He Goods in the Ship called the Happy Amady, that was wracked near 
1 Tnverneſs, having by Warrant of the Admiral been inventored March 
26, and rouped and fold the firſt of September 1702, to William Simpſon 
Merchant in Aberdeen the higheſt Offerer, who conveyed his Right to Alex- 
ender Piper, who granted Bond for the Price to the Admiral Clerk, and his 
Jucceſſors in Office and Daniel Hamilton preſent Clerk, having charged 
Alexander Piper for Payment: He ſuſpended upon this Ground, That the 
woods were fold by Inventory, and betwixt the inventoring and rouping of 
Wn, they inlaked and were imbezilled, as alſo all that were rouped were 
lot delivered, or were not delivered in ſo good Condition as they were in at 
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Condition, the Time of the Roup, in which they were the Time 


* 


That the Goods are preſumed to have been in the ſame Condition the 
Time of Delivery, in which they were the Time of the Ronp. 41, 
beit it was alledged for the Suſpender, That the Onws probandi, that thi 
Whole Goods contained in the Act of Sale were delivered, lies upon the 
Seller. Becauſe in all mutual Contracts, ſuch as Sale, the Party demandir 

Performance ſhould firſt inftru@ that he hath fulfilled his Part. In Reſpef 


no Alteration in them betwixt the Roup and Delivery, is to be preſumed, 


Eodem Die. Adam Eliot eldeſt Son to Walter Eliot of Arkletoun, ag 
William and Nicol Eliots hi younger Sonn. | 


l * 


— 


TH 7 liam and Nico! Eliots being charg'd at the Inſtance of Adam Ele 
VVVto pay 70 tþ, Sterling, and Annualrent thereof contained in thir 
Bond granted to William Eliot their Father, and aſſign'd by him to the! 
Charger; They ſuſpended upon this Reaſon, That they. offered to pure 
by the Charger's Oath of Knowledge, that they truly borrowed. the on 
charged for, upon the Account of Margaret Eliot their Pupil, and tha the 
Cedent was Debtor ro the Pupil in more, which ſhe now Major. ws con 
tent to apply towards the Extinction of that Debt. The Lords repelled 
the Alledgeance of Compenſation. In reſpect no Debt due to Marga Eli 
ot by the Charger's Cedent, can meet the Suſpender's Bond, having nd 
Relation to Margaret: Seing they have no Aſſignation thereto from her 
The Charger is not concerned whoſe Uſe the Mony was applyed to: Buff 
the Suſpenders muſt fatisfie their Bond to the Charger, and ſeck Relic from 
J ũ ũ d EEE ( 


July 3, 1711. Robert Walwood Merchant in Edinburgh, | gas Ta 
Scougal aud Robert Semple of Fulwood her Huband, | 


I Eax Scougal Relict of Mr. James Hume Merchant in Edinbargh, having by | 
Tranſaction with her Husband's Heirs of Line obliged her {elf to reliev 
them of all Debts reſting by Mr. James Hume to any Perſon or Perſons 
upon their diſponing to her all their Right of Succeſſion: Robert Halrooiſ 
purſued Jean Scougal and Semple of Falwood her preſent Husband, for Pay 
N eng of a Debt contained in a Bond granted by. Mr. James Hume to th 
Purſuer. 8 VVV J | 
Allleaged for the Defenders, The Bond of Relief bearing no Obligement te 
pay to the Creditors, but only to relieve the. Heirs of Mr. Hume in Caſe d 
Diſtreſs: Theſe Heirs are the true Contradictors, and ſhould have beet 
Called; for they might have Defences againſt the Debt, and the ToſtruQi 
ons thereof. Yea, they may at their Pleaſure diſcharge the Bond of Relie 
C which is conceived in their Favours, and thereby cut off the Purſuer's Pre 
tences. 80 July 21, 1691, in the Competition of the Creditors of Langtoun 
Tt was found, That a Cautioner might renounce a publick Infeftment 9 
Relief, in Prejudice of the Creditor for whoſe Debt it was granted, Stair 1 
; ſtit. Lib. 2. Tit. 20 Pag. 210. 5 5 3 VT. Repljeu 


— 


. 
+ <6 * 


- Rephedifor abe Furſaer. No Neceſfny to call Heirs, who have no Manner 
K Intereſt, and ars abſolurbly. denuded of all Right to the Suc; 


6 When an Heir of Tailzie defends: himſelf with the Beneficium Di ſeſſions, 


7 
ind eee | | 
may have ſome Inſtructions of Payment, or other Defence ; for the Defender, 
as Emptor Hereditatis, is preſumed to have got up all theſe, and if any be 
till in their Hands, ſhe is entitled to get, them up. Again; by our Law 
ny Article in a Contract herwixt two Parties conceived in Favours of a 
| Third, affords Action to that. third Party, Stair Tit. Obligations 9. 5. fot 
Aliones non ſunt Multiplicandæ fine Neceſſitate. Lo es WE 


* . 1 * 7 


The Lords found, That there was no Neceſſity to call the Heirs- 


e 


: 
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Fodem Die. William Short Wright in Edinburgh, againſt William Habkin 
Beltmaker there: e 5 

N the Suſpenſion of a Charge upon a Decreet-arbitral; at the Inſtance of 
Milliam Short, againſt William Habkin: The Lords found it to be a 
Nullity in a Decreet-arbitral, that it wanted the Writer's Name and Deſig- 
tion. Albeit it was alledged for the Charger, That the 175 44, Par; 
F. J. 6. Anno 1 593, which requires the Writer of all Writs and Evidents 
6 be named and deſigned, relates only to private Writs, ſuch as original 
cbarters, Contracts, Obligations, Reverſions, Aſſignations, particularly 
betrein· enumerated; and not to Decreets arbitral, which are not mention- 
d, nor of the Nature of theſe mentioned, and muſt have the ſame Effect 
it other Decreets, or publick Writs. Ef For tho” a Decrect-arbitral is not a 
wicial Act in a ſtrict Senſe; yet Arbiters being veſted by Law with ſuffi- 
dent Authority to determine in Matters ſubmitted to them, their Decreets 
hve all the Effects of any judicial Decreet, and may in ſome Senſe be rec- 
koned judicial Acts. Arbitria ad Similitudinem Judiciorum redacta ſunt, qua- 
n idem utrobiqus agendi, ecipiendi, probandi, Ordo, idem Litis finiende 
Tempus, L. 1. F. de receptù et hi, 4% Arb. Again, Arbiters being autho- 
ized to proceed With more Latitu' e than ordinary Judges, viz, ſecundum 
Aquum et Bonum; and ſeing the Act of Regulation 1695, declares Decreets- 


ubitral unqurrellable upon any Cauſe or Reaſon: whatſoever, 


except that 


Corruption, Btibery, or Falſhood: Such Decreets ought not to 79 05 
vith all imaginable Allowandes of Favour. In Refpect it was anſwered for 
de Suſpender, That only Acts of Office, as Writs under the Hands of 
ammon Clerks or Notaries relating to their reſpective Offices, require 
t the inſerting the Writer s Name; and a Decreet-arbitral 'is not a pub- 
ck Deed of that Nature, but only a private Writ, contzining the Opinion 
ud judgment off ſome knowing honeſt Man, or Men in à private Capacity, 
donceruing the Differences of Farties referred to him or them. "And Exe- 
Ution paſſeth upon Decreets-arbitral, not by publick Authority,” but by 
Conſent of the Submitters ſigning a Clauſe of Regiſtration to he ſubjoined to 
the Arbiters Sentence. The L. 1. F. de Receptis er his qui Hrbitr, is only a 
Counsel or Direction to Arbiters how to proceed: For à Decreet- arbitral 
could not be reduced for not obſerving that Form of Proceſs. So that 
there can remain no Doubt but Decreets- arbitral come under the General 
ll File 2nd Erdens in, the AG 1595/07, probcire Wie i 
tte 4 5. Par. 3. Ch. 2. Nor is it to the Püipoſe, That Decreets-arbitral 
ä ars 
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tions, and Diſcharges (which are unqueſtionably/ private Rights) are a, 


_ officiate ) pro non aajedis. 


Eodem Die. Andrew Brown of Braid and bis Curators, againſt William Cy. 


Compearance was beyond Year and Day of raifing of the Summons ; Albeit 


compear at Edinburgh the &c. Day of G. next to come, which argues that! 


Tuly 4. 1711. Janet Cuningham Daughter to the deceaſt Alexander Cuine 
ham Writer to the Signet, againſt James Agnew Merchant in Edinburg, Y 


to Janet Cuningbam as repreſenting, Alexander her Father, againſt the Dri: 


Iy kept, is not probative, and refuſed: to allow the ſame to be adminiculated 


4 * 
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are not particularly mentioned in the Act 1593: For Diſpolitions, Renunci,. 


to be reduced, except for Corruption, Bribery, or Falſhood: But this is not 
a Decreet-arbitral, in ſo far as it is not duly form'd and ſigi e. 


omitted. The Act of Regulation 1605, doth indeed hinder Deereets. arbitral 


Eodem Die. Sir William Baird of Newbyth, John Baird bis e ldeſt Son, John 
Wauchop of Edmonſtoun, and Andrew Wauchop bis Brothers, Suppl. 


bana. 


* % 


1 * deceas d William Wauchop of Niddry having named by his Teſtament 

| the Petitioners who are Proteſtants, and five others of his Popiſh Re. 

lations, to be Tutors to Andrew Wauchop now of Niddry his Son, and ap. 
pointed Three to be a Quorum, James M auchop Brother to the Defun& why 
is Roman Catholick, being always one: The Lords authorized the Petitionen 
to officiate and act as Tutors by Virtue of the foreſaid Nomination, and hel 
the ſine quo non, and other Popiſh Nominees ( who are incapable by Lay 


ſtairs Writer in Edinburgh = 

/ Paret Brown of Braid having cited W iam Carſtairs, to compt and | 
"A reckon for his Father's Intromiſſions as Factor with. the ſaid 4nhew 
Brown's'Eitate : The Lords ſuſtained no Proceſs, in Reſpe& the firſt Day of 


the ſame was executed within the Year. Becauſe the common Stile runs t 


the firſt Day of Compearance at leaſt, ſhould be caſt within the Year. 


1A Lexander Cuningham having paid a Bill of 9 Lib. 10 ſb. Half-yeny Ster- 
ling to Gavin Thomſon, drawn upon him by James Agnew, and not 
xearing' Value in Cuningbam's Hand: The Lords ſuſtained Action of Recourt 


er, for Re-imburſment. . Notwithſtanding that the Defender offered to prre 
by, his own Compt-book, That Alexander Cuningham had accepted the ſid 
Bill for the Price of the Merchant-goods taken off hy him from the Defender, 
and was content to give his Oath of Verity in Zuppliment of the Compt. book? 
And cited Gail Obſerv. Lib. 2. Cap. 20. Voct. Comment. in Pande&. Tir. 4: Tide 
Inſtrum.” F. 12. Huber, Prælect. Ibid. Where Merchant Books are ſaid to be 
fully probative, if confirmed either by the Oath or Death of the Merchant. 
For the Lords found, That the Defender's Compt- book having been irreg01ar; 


by tus Oath, _,, 
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Eodem Die. Mr. Samuel Gray Writer in Edinbureb. again Walter Chilly 
£0dem Ul Samuel Gray Writer in Edinburgh, againſt Walter 
eber. a ice en 


y 


EE ok; 
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IN che Competition for the Mails and Duties of the Lands of Blackcallle, be. 


I twixt Mr. Samuel Gray and Malter Chieſly, both Adjudgers thereof from 
James Chieſly their common Debtor by Bonds. Aledged 
0 e R 325 2 20 Hedge. 
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Aledged for Malter Chieſly. Mr. Samuel Gray being James Chieſiy's Brother in 
Law, and the Bond which was the Ground of his Adjudication, being poſterior 
o that granted to Walter Chieſiy; it was reducible upon the Act of Parliament 
1621, as fraudulent and gratuitous, and the Adjudication led thereon muſt fall 
in Conſequence, unleſs Mr. Grey inſtruct the onerous Cauſe; 
Neplyed for Mr. Gray. The onerous Cauſe of the Bond granted to, him is 
ſullciently inſtructed by a fitted Accompt betwixt him and the common Debtor, 
of many Articles paid by the former for the latter to third Parties, during a long 
Tract of Correſpondence before, to which there is a Docket ſubjoined, figned 
by both before Witneſſes, wherein James Chieſly acknow ledgeth himſelf to be 
reftingto Mr. Gray a certain Ballance, for which the Bond in Queſtion bears to 
have been granted. an en ans 
Daplyed for Walter Chieſly. The common Debtor being inſolvent and a con- 
jun& Perſon to Mr. Gray, the Accompt which is of the ſame Date with the 
Bond, cannot prove the onerous Cauſe thereof; othetways it were eafie for a 
Bankrupt to elude the AR of Parliament by granting a Writ to ſome conjun& 
Perſon, acknowledging that he owed him formerly what Sums he pleaſeth, 
and then grant Bond for the ſame. nes „ 1 
Triplyed for Mr. Gray. Bonds granted to conjunct Perſons are only preſumed 
to be gratuitous and feigned, which Preſumption is ſufficiently taken off in 
this Caſe by the fitted Accompt, relating to Payments made for Home Chieſly, 
long before adjuſting and ballancing the Accompt. Yea, any Probation of an 
merous Cauſe uſeth to be ſuſtained to elide ſuch a Preſumption of Fraud 3 
nd ſometimes the Lords are pleaſed to take the common Debtor's Oath. 
The Lords found, That Mr. Samuel Gray had ſufficiently inſtructed the 
merous Cauſe of the Bond granted to him, and ordained him and Walter Chieſly 
Þ 12 — 5 pari paſſu, their Adjudications being within Year and Day of one 
———ZZĩ N | 651 FF; ( 
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fuy 5, 1711. Beſſie Bennet and r. William Drummond Ind teller in Cultofs 
er Husband, againſt James Sclanders in Bothkenner and other Creditors of 
| the deceas'd John Sands late Baillies in Culroſs. « e 


D Effie Bennet and James Sands her firſt Huſband being infeft in an Antiual- 
rent of 48 Lib. out of ſome Tenements and Burger Acres in Culrsſs,belong- 
ing to the deceas'd John Sands, upon a Precept of Seaſin in an heretable Bond 
for the principal Sum of 1200 Merks, granted by 7ohn Sands to Fames his 
eldeſt Son, and Beſie Bennet his Spouſe the longeſt Liver of them two in 
Liferent, and to the Bairns of the Marriage in Fee: Beffte Bennet and Mr. 
Wiliam Drummond. her preſent Huſband for his Intereſt, craved to be prefer- 
ted in a Competition of John Sand's Creditors © © 
Alledged for the other Creditors. 1. Beſſie Bennet's Infeftment is null, not 
being glven by one of the Baillies of the Burgh, and common Clerk thereof 
8 {uch upon Reſignation, in the Terms of the Act 27. Parl. x, Ja. 6. and the 
Prttick betwixt Toung and the Town of Mountroſs 15 December 1629, but a 
baſe Infeftment. granted only by a Baillie of the Burgh, as Baillie in that Part, 
and the Clerk as a common Notary, upon a Precept of Seaſin from the Granter 
the heretable Bond to be holden of himſelf Blench, Whereas by a long Tract 
ol Cuſtom, a Precept of Seaſin is never in uſe te be inſerted in Diſpoſitions of 
Burpge Lands, but only a Procuratory of Reſignation. 2. Suppoſe baſe In- 
kefments in Burgage Lands could be ſuſtained; yet this cannot, becauſe not 
recorded in the Books of the Shire, or general Regiſter; but in the Town 
Clerk's Books, which are only a proper Regiſter of Seaſins given to be holden 
uma upon Reſignation in the Baillie's Hands, as repreſenting the Com- 
, unity. 6 5903 0} X53 et- OY» -$5 1 „Nie i ieee, 


Sita. Anſwered 
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: Anſwered for Beſſie Bennet. The Act of Parliament in King Janes the 
ſixths Time, diſchargeth private Infeftments to be given by any other than 
the Baillies and Clerks of the Burgh, as being a Caſualty due to them: Who 
cannot complain for being deprived thereof when they voluntarly give Seaſion 
upon the Granter's Precept. The Deciſion 15 December: 1629, relating 
only to the Tinſel of Superiority, hath no Contingency with the Point. 2. It, 

ridiculous to affert, That any Inferment within Burgh, whether baſe or Not, 

ſhould be regiſtred in the Shire, and not in the 'Town-books. © 3. Whatever 

might be pretended for tranſmitting the Property of Burgage Tenements by pub 
lick Reſignation,” nothing could hinder - a Servitude upon theſe to paſs by , | 
baſe Infeftment : Eſpecially conſidering, that this is only a temporary Right 
of Liferent Proviſion, and the Precept of Seaſin was executed by the Baillie 

and the Clerk, and recorded in the Town Court-books in the Terms of the 

Act of Parliament. ie ace : . 
The Lords ſuſtained the Infeftment in Favours of Beſſie Bennet. 


* 


michael of Mauldſlie. * 


IN the Proceſs of Spuilzie and Ejection at the Inſtitice of Fobn Lew; 
- againſt the Laird of Mauldſie, the Defender having died after the Sun. 
mons was called, ſeen, returned, and inrolled; The Purſuer transferred the 
Action againſt Daniel Carmichael now of Mauldſlie; and having proved the 
2 and Ejection, craved to be admitted to depone in Litem upon his 
1 — for the Defender. The Proceſs of Spuilzie not having been 
Litiſconteſtat againſt the Spuilzier in his Lifetime, the Purſuer could not be 
allowed to give his Oath in Litem, which hath a penal Conſequence againſt 
the Defender, who is Heir to the Spuilzier, Tit. Cod. ex Deliftis Def 7 
in Quant. Hered. For Delicta ſuos tenent Authoren. 
Replyed for the Purſuer. An Actien of Spuilzie and Eje&ion with all the 
Privileges of an Oath in Litem, and violent Profits attending it, is competent 
not only againſt the principal Offender, but alſo againſt his Heir, tho Lis 
was not conteſtata with the Defunct. Becauſe, 1. Alheit | Aftio ex Delicto 
ptenalis non tranſit in Heredes ; Yet Actio ex Delicto Rei perſecutoria for Repa: 
ration of Damage and Intereſt (and ſuch is an Action of Spuilzie ) is alway 
ſuſtained againft Heirs. So by the civil Law, 4&io Furti, or the penal Actin 
for Theft, did not deſcend againſt the Heir: But Condictio furtiva ariſing 1 | 
the ſame: Deli& for Damage and Intereſt, did deſcend againſt him, F. ll. I 
de Oblig. que ex Delifo; And AﬀGio Legis Aquilie tranſitura fuiſſet in Hardin, 
f uliri Damnum nungquam Lis aſtimaretur g. 9. Inſtit. de Lege Aquilia. Which | 
Is agreeable to the Opinion of Lawyers, Vinnii Comment. in Inſtit. de Verpet. 
er Temp. Ac. F. 1. i Fin, And to our on Prattick, 23 February 1667, L. 
Renton and Lamlertoun. 2. The Purfuer's Oath in Litem is no Penalty in the 
Action of Spuilaie, but only the legal Mean of proving his Damages, which 
is no heavier upon the Heir than it would have been upon his Predeceſſor, 
with whom he is reckoned in Law to be eadem Perſona, et Nemo lucrari debet 
Coe „ . jw wo ht 01 
 Dupljtd' for the Defender: Where the Action is Rei perſacutoria er Parte | 
Aris, and penal eꝶ Parte Rei, the Heir is not liable, L. 26. F. de Dolo nab, 
L. S.. F. quodifalſe;Tur. And it will not be pretended, That any of the 
Puriuet's Goods, or any Profit thereby, came to the Defender. 
The Hords faund, That the Purſuer cannot be allowed to prove his Damages 
by his ath in Litem, againft the Defender who is Heir to the Spuilzier. 


| Eodem Die. John Lewars late Tenant in Mauldſlie, againi# Daniel Cat 


July 


% 


LPR”; 9 " N 

ö nf * * — Ars 

, * : a b 
| * 

25 | K+; 125 | 
5 . ; - . « N 8 
— \ . ; 2 5 99 2 . . " x 7 4 E 2 þ | | | ; 
7 bs of i * H __ if — . | | 
. N ; 1 # i a : * | p : — 5 5 
9 » ” — 5 4 — 9 j 8 5 5 ; | | ; 
gry # 2 1 00 Fo | > „ | x 0 . * 4 5 27 \ « * „* A 
1 5 g f p ; TD g 6 | 8 \ 
e . N 1 1 1 1 
; 0 : me 4 A ; | | 
| C 3 5 " ' * . 4 * * 1 4 . g 5. x Ld 8 2 
; S" . 5 1 2 * * x en * BY g 6 * . " 
, = 3 4 8 Ts RS" A, 8 i | : 
W 
5 S 1 - — $4 a « " © M2 4 1 < , v 
y 3 — Hy , = 


fuly,6, £711. Mary Clerk Reit of Nicol Hardy Writer ro the Signet, againſt 
7. William Dallas Writer to the Signet. 15 | 


Na Purſuit at the Inſtance of Mary Clerk, againſt Mr. William Dallas, for a 
Year's Rent of a Houſe and Writing Chamber poſſeſſed by him as Tenant to 
her a Matter of 19 Years ago, preſcribed quoad Modum probandi, and referred to the 
helender's Oath : He deponed, That be is not reſting the Rent libelled, but that 
eigbteen Tears age Payment was made thereof to the Purſuer, by William Cock- 
burn Merchant in Edinbugh, bit giving her Allowance of the like Sum upon 
that Account, which the Deponent allowed ta William Cockburn in Part of Pay- 
ment of a greater Sum owing by him to the Deponent. - te <3 
Alledged for the Purſuer. Since the Defender doth not depone, That he 
paid the Debt to William Cockburn by her Order, Or paid It to her ſelf, his 
Oath can not be ſuftained to prove a Debt betwixt Mr. Cockburn and her; nor 
could Mr. Cockburn's allowing the Debt to the Purſuer, entitle him to uplift 
it from the Defender, without a Conveyance from the Purſuer. And in a 
parallel Caſe 9 December 1664, Lermonth contra Ruſſel, one having adje&ed 
2 Quality to his Oath, That the Debt purſued for was compenſed by a Debt 
due to himſelf : The Lords refuſed to ſuſtain the Quality as intrinſick, but 
found it behoved to be proved by the Deponent. Ls 
Anſwered for the Defender. 1. Perinde ejt, whether he made Payment to 
the Purſuer, or William Cockburn his Debtor and her Creditor gave her Allow- 
Iince of the Sum in the firſt End of what ſhe owed him: Seing quod quis 
ſacit per alium ipſe facere videtur. The Prattick betwixt Lermonth and Ruſſel is 
jthing to the Purpoſe. For there the Defender adjected to his Oath this Qua- 
ly, That the Debt purſued for was compens'd by another Debt owing by the 
Purſuer to him by Bonds and Decreets, which Quality was moſt extrinſick, 
| nd could not be ſuſtained as proved by the Oath: Since that would have made 
| the Deponem judge of the Validity of his own Ground of Compenſation. 
Whereas here the Defender hath deponed, That the Debt purſued was not 
reſting, but actually paid. 2. The Purſuer muſt prove the Rent libelled to be 
reſting owing by the Defender's Oath : And therefore tho? it did not prove 
Payment (as it dos) it certainly proves not reſting owing ; which is a ſuffi- 
cient Ground to Aﬀſoilzie the Defender, without Neceſlity to diſpute here the 


aw 


| lnport of intrinſick or extrinfick Qualities —©@© 5 
The Lords found the Quality that the Defender 75 the Rent libelled to 

the Purſuer by her Delegation of that Debt to William Cockburn, intrinſick, 

and therefore aſſoilzied the Defender. eee 


| Eodem Die. Poor John Stuart, gainſt the Children of the decens'd Willia m 
| |  Cuming of Pittoully. 8 , 


* = 


IR Robert Innes of Balveny having wadſet to George Cuming of Bregach the 
Half Davach Lands of Lettervandich, he in Anno 1629 diſponed the 
Wadſet to Dancan Cuming his Son and Jean Gordon his Spouſe, who in the 
Year 1634 transferred it to George Cuming Merchant in Elgin, with the Re- 
krvation of Jean Gordon's Liferent. James Sutherland of Kznmanity, who 
puchaſed the Right of Reverſion from Sir Robert Innes, did in Anno 1657, 
a Contract of Vendition with George Cuming and William Caming of 
l Auchry, afterwards of Pittoullj, his eldeſt Son, expreſly narrating the Wadſet 
au whole Progreſs of Rights above-mentioned, diſpone the Lands irredeem- 
y, to George and William C amings, who were publickly infeft upon Kin- 
| ba p  manity's 
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manitys Reſignation, John Stuart, as repreſentin the ſaid Jean Gordon . Lk 
Grand- mother, purſued. the Children of Wzllzzm | uming now deceas4 D 
repreſenting their Father and Grand-father, tor Payment of the Rents of th. 
wadſet Lands from the Deceaſe of Duncan Cuming Fean Gordon's Husbang bs 
Anno 16 54, till her own Death in the Tear 168. 


Alledged for the Defenders. Jean Gordon's liferent Right is preſcribed, 10 
Action having been raiſed, nor Document taken therebn for Fourty Years 
after Duncan Cuming her Husband's DeceaſeJCC. 
Replyed for the Purſner. Tho the liferent Right, had it been in a Paper 
apart, might have preſcribed ; yet the Defenders . Predeceſfors having poſleſſeq | 
by Virtue of Rights with this Liferent in Gremio, it could never preſcribe 6 
long as theſe Rights ſtood. e , to) a e graces be Yo 
| Daplyed for the Defenders, All Actions on any Ground whatſoever ng 
purſued within Fourty Years preſcribe, except. Reverſions incorporated gr 
duly regiſtred, A# 12. Parl. 22. Ja. 6. And a liferent Right is not a Rever, 
ſion : Nor doth the long Preſcription require honam Fidem, but only a coloy. 
able. Title. Beſides, tho? the irredeemable Right by which the Defender 
Authors poſſeſſed, narrate the Wadſet, they cannot be underſtood to hays 
poſſe(s'd thereby, ſince they enter'd not to the Poſſeſſion, till they acquired 
the irredeemable Right: And common Stile requires the Narration of many 
Writs that will never make real Burdens upon ſubſequent Conveyances. 
Triphyed for the Purſuer. There's a great Difference betwixt mala Fils 


ariſing from the Title of Poſſeſſion, and that which ariſeth from other extin- 
ſick Evidences, V. G. of an anterior Right: For a Purchaſers Right acknoy- 
. ledging another's, cannot be free of the Burden thereof by the poſitive de. 
ſcription. As a Vaſſal cannot preſcribe againſt his Superior, except 26 to 
bygone Duties preceding Fourty Tears: Becauſe, the Vaſſal's Right acknow: 
Aedgeth the Superior's, and he poſſeſſeth both for himſelf and for the Superior, 
2. Neither can the negative Preſcription take Effect in the preſent Caſe: For 
A. the Clauſe in the Act 1617 whereby it is ordaincd'that all Actions upon what- 
ſoever Ground ſhall preſcribe except incorporated or regiſtred Reverſions hath 
by Law and Deciſions been qualified with other Limitations and Exceptions. 
So contra non valentem agere non currit Praſcriptio : Upon which Account, 
Bonds preſcribe not from the Date, but from the Term of Payment; and Inbi- 
bitions preſcribe not from their Date, but from the Date of the Diſpoſition in 

- Prejudice thereof. The Lords have alſo found, That one. was not obliged, 
for interrupting Preſcription, to raiſe a Declarator of his Right, while it ſtood 
affected with a Liferent that would have excluded his Proceſs. 3. Obligation 
for annual Preſtations, as Jus annui Redditus or a liferent Right, not being cas} 
ſidered as one, but as many Obligations que renaſcuntur yearly, do not pre- 
ſcribe from the Date of the firſt Obligation, but every Year runs a Courſeof 
Preſcription from the Time it fell due, L. 7. b. 6. C. de Preſeript. 30 & 40 


I.ͤ) he Lords found, That there being no Action intented for Payment of W 


Jean Gordon's Liferent for Fourty Years after Dancan Caming her Husband's 
Deceaſe, her Right and the Purſuer's Claim thereupon is preſcribed. 


July 11, 1711. Alexander Nairn of Drumkilbo, 4gainſt Robert Mcclelland 
and James Betſon of Kilry, 1 W e 5 


9 | 5 8 | 295 | . | b 5 1 N a "1 Gare, {3 No 4 * 17 Th ; * 1 J 
IN the Competition of the Creditors of the deceasd William Liddel, for 
1 the Mails and Duties of ſome Tenements and Land in the North Queenſ- 


ferry, which were adjudged by them from him. 

Alledged for Drumkilbo, Since Mcclelland's Adjudication adjudgeth but one 

Tenement in ſpecial, and all other Lands and Tenements belonging ho 
x | 0 comm 
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Decifrons of the Lords of Seſſion, &. 1711. 521 
amor Debtor, lying within the North Qzeensferry, Drumtilbos Adjudication | 
which doth more ſpecially deſign and point out the whole Tenements by the 1 
urticular Boundings and Extent thereof, denoting what they are; and where 
Dey ly) tho? Year and Day poſterior to M.lellan's Adjudication, ought to 
: preferred as to all other Lands except the Tenement particularly deſigned. 
or in toto Jure Generi per Speciem derogatar, & illud potiſſimum habetur, quod 
| Specter directum eſt. So it was decided November 21, 1673, Fairholm 
gaiaſt Retoun, July 21, 1680, the competing Adjudgers upon the Eſtate of 
wh, To adjudge in general all Lands lying within a Burgh wherein the 
debtor is infeft, is no better than to adjudge in general all Lands within Scot- 
þd, wherein ſuch a Debtor ſtood infeſt : Since Majus & Minus non variant 
re ear aaa ge mee 3 oa og robe CLUB 
"The Lords repelled the Objection againſt M*lel/az's Adjudication, that it 
725 in general Terms; In Reſpect the Houſes adjudged are circumſcribed 
thin the Town of Northferry, and the Debtor is deſigned to have lived 
here. e ne ahh V 5 | 
Then it was alledged for Dramkilbo, That his Adjudication ought to be pre- 
red to Kilrie's Adjudication, Becauſe William Liddel was no otherways 
Glrie's Debtor, than by Kzrie's obtaining a Decreet in Abſence againſt him, 
or a Debt of his Uncle's, holding him as confeſt upon the paſſive Titles, after 
E Wiliam Liddel ſtood inhibited at Dramkilbo's Inſtance: Of which Decreet 
rumkilbo repeted a Reduction ex Capite Inhibitionis. , 7 
Anſwered for Rilrie. Inhibitions ſtrike only againſt voluntary and extra- 
dicial poſitive Deeds, and not againſt judicial Deeds, or Deeds of Omiſ- 
Replied for Drumkilbo, If a Debtor vergens ad Inopiam could allow the 
linſtiturion of a Debt to be made up againſt him by his Oath, or Circum- 
tion of a Term, whereupon a Diligence might inſue to compete with 
nfl Creditors ; it were eaſy to make up ſuch a Maſs of Debts in the Name 
f Confidents, as might in a Competition reduce the Intereſt of a lawtul Cre- 
tor to a very ſmall Share of his Debtor's Effects: And this is plainly a 
kluntary Deed of the Debtor, which he might have prevented by ſigning a 
TEMES IE Eo dnʃ OS 
W Duphed for Kjlry. If a Debtor inſolvent colluſively ſuffer a Decreet upott 

ime and defective Proof to be patch'd up againſt him, ſuch a Decreet might 25 

k reduced upon the Act of Parliament 1621 at the Inſtance of a Creditor, BT, 
but Inhibition is effectual only againſt poſitive real Deeds of the Debtor, and 
Wot againſt his Omiſſions, which are but Privations of Deeds. Nor is Fraus 
is Reipſa by William LiddePs not renouncing and deponing, ſufficient in Law 
b reduce the Decreet upon the Act 1621. Eſpecially conſidering, that Wil- 
hem Liddel is now dead without offering a Renunciation or deponing, and 
Vlies Mean of Probation by his Oath periſhed. l. 

S The Lords found, That the Inhibition took no Effect againſt the Decreet 
Wilding the Perſon inhibited as confeſt. 85 ; . 
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Fodem Die. john Carmichael i» the Park of Douglaſs, gainſt William 
Bertram of Nisbet, Chamberlain to the Duke of Douglaſs. * 


T= Earl of Hhndford, who had a Rental of the Park of Doaglaſ⸗ from 
L the late Marqueſs of Doaglaſs, having ſet a Tack thereof to John Cars 
Michael, with this Proviſion, That it ſhould be null in Caſe the Earl's Rental 
Right ſhould fall before expiring of the Tack; William Bertram the Duke's 
Chamberlain, did at Martinmas after the Earls Death, eject Job» C ar michael 
4 Facti betwixt Terms, without previous Warning, or Order of LAW, 

ereupon he raiſed a Proceſs of Ejection and Intruſion, with a Concluſion of 
| E Damages 


1 


522 J Journal of the Seſſion; containing 
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ä Damages APs William Bertram, upon this Ground, That the Purſuer 2 
Tenant or Labourer of the Ground, tho? his Author's Right was expired 
could not be ſummarly removed, but behov'd to be allowed to poſſeſs till th, 
next Whitſunday, Att 26. Parl. 3. Ja. 4. 8 
Alledged for the Defender. Rentals not mentioning Heirs, ſubſiſt only for 
the. Rentaller's Lifetime, and even when Heirs are mentioned, expire With 
the Death of the firſt Heir, Stair, Inſtit. Lib. 2. Tit. g. 4. 19. Rentallers, 3 
kindly Tenants, ſhould labour and Poſſeſs themſelves, and have no Power 9 
aſſign or ſubſet: And if they do, both the Aſſignation, or Subtack, and Ry, 
tal it ſelf become void and null by Way of Exception, or Reply, Starr, 1; 
. 21. Whence it is clear, 1. That the Earl of Hyadford's Rental fell not g, 
; by his Death, but alſo by his granting a Subtack to the Purſuer. 2. Th, 
Purſuer's Tack became null upon the expiring of the Earl's Rental, by exp 
action in the ſaid Tack. 3. The Setter of a Rental is not bound to notiq 
any Perſon but the Rentaller, and any others in the natural Poſſeſſion, 2 
preſumed to be only his Servants : Seing he cannot poſſeſs by either Subtenans 
or Aſſignies. 4. The preſent Earl of Hyndford after his Father's Deceaſe, in 
timated by a Letter to the Defender, to take Poſſeſſion in the Name of th 
Duke: And fo the Defender having the Rentaller's Conſent, was in tao p 
enter the Poſſeſſion, without any Warning, Vea, any Poſſeſſion the Purſy 
had after the. EarPs Rental fell, and renounced, was at beſt but very precariay: 
And ſummary Removing without Warning, obtains where the Poſſeſſinj 
vicious, or precarious, Stair, Inſtit. Lib. 4. Tit. 26. f. 14 | 
Replyed for the Purſuer. The Nature and Effect of Rentals have mch 
| varied, ancient and later Deciſions concerning them differ, and by print 
Cuſtom Tacks by Rentallers are ſuſtained. Yea, tho? Rentals de Jure eie 
upon the Rentaller's Death; yet they are in Uſe to be renewed or contnuec 
With their Succeſſors. Therefore the Purſuer could not be ſummarly renove 
without Warning, more than any other Tackſman whoſe. Tack is expired 
2. Seing the Purſuer entered by a Tack from the Earl, who had a Right off 
his Lifetime, his Poſſeſſion was neither vicious, clandeſtine, nor precarious 
And ſo he is juſtly intitled to the Protection that Law. affords to all righteou 
Poſſeſſors. The Earl's Renunciation could not prejudice the Purſer: For af 
the Earl could not have removed him without Warning, neither could ht 
impower, by his Renunciation, the Duke of Doaglaſs to doi. 
The Lords found, That the ſummary removing of John Carmichael be 
twixt Terms from the Lands libelled, without a previous. Warning, was u 
/// d 8 „„ 
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| July 12, 1711. Janet ad Mary Nielſons, Children o Umqubile Rob 
1 =. - n Cainſt Janet Culter, and Mr. Ritchard ib 
JJ d herat 


IAnes Nielſon Merchant in Roman, having May 10, 1701, diſponed bi 
- Eſtate to Jantt Culter his Wife, with the Burden of a Legacy of Fourty 
Found Sterling, to be paid to James Nielſon his Nephew, in Caſe upon Infor 
mation he ſhould demand the ſame perſonally within ſeven Years after the 
Teſtator's Death; and failing thereof, to fall and accrew to Robert Mielſon 
his Brother, with Annualrent thereof during the not Payment: Jet ane 
Mar) Nielſons, as having Right to the Aa degter by Aſſignation from Kv 
bert Nielſas their Father, thro! James Nielſor's failing to demand it wit 
the Time limited, purſued Janet Calter, and her preſent Husband for bis Ia. 
tereſt, to pay the Fourty Pound, with Annvalrent thereof ſince the Teſta 
FFF © © Aleagt 
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Deelſſont of the Lords of Seſſion, &. 1711, 323 


—Uledged for the Defenders. The Clauſe of Annualrent bein ſubjoined only to 
the Subſtitution, no Annualrent was due within the ſeven Years. Nor could 

it be claimed till they were 1% Mora to make Payment after the Legacy fell 
due: And it cannot be pretended that they were in Mora for not paying to 
wes the firſt Inſtitute, he not having compeared to require Payment in the 
Terms of the Deſtination; or for not paying to the Purſuer, who had not 
us exigenat till after elapſing of the Septennium. So a Bond payable at a cer- 
uin Term with Annualrent during the not Payment, infers Annualrent only 
am the Term of Payment. in or ae OM A 
Replyed for the Parſuers. James Nielſon the Inſtitute might have compear- 
44 and required Payment of the Fourty Pound immediately after the Teſtator's 
Death, or any Time within the ſeven Years, with Annualrent from his Death: 
Sing it cannot be imagined, That the Teſtator would have burdened his 
elt with Annualrent in Favours of the Subſtitute, and not of the Inſtitute, 
Perſons Prædilecta. And the Purſuers have all the Right that James had, 
now that the Condition of the Subſtitution is purified, which muſt be drawn 
hack to the Teſtator's Death. Where a Bond is payable at a Term, with 
Annualrent during the not Payment, tho? the Mony could not be demanded 
before the Term, Annualrent would be due from the Date. . 
The Lords found Annualrent due from the Teſtator's Death. VS , 


Eodem Die. My. Robert Blaw Sehoolmaſter in Edinburgh, againſt his 
R. Robert Blam having purſued an Adjudication againft his Father; 

upon a Bond granted to him by his Father, for borrowed Mony pay- 
be at the Father's Deceaſe, upon this Ground, That the Father was vergens 
hops am by granting a Bond of Proviſion to his younger Children, that would 
VVT 
Aledged for the Defender. There can be no Adjudication in this Caſe, for 
the dum in the Bond whereof the Term is not come. Becauſe Adjudications 
ſnce the 1672 are come in Place of Appriſings, and ſuch a Debt for which a 
previous Poinding could not be us'd, cannot be appriſed for. 2. Property can- 
lt be transferred without Statute or Cuſtom, and there is neither Statute nor 
Cuſtom for an Adjudication of this Kind. 3. It would be inconvenient, in ſo 
far as, it would let all the Father's Creditors looſe upon him. And upon the 

fame Ground Adjudication might be ſought upon Warrandice before Eviction, 
W ion Relief without Diftreſs, and at the Inſtance of Wives and Children upon 
Contracts of Marriage during the ſtanding thereof. „ 


Rophed. for the Parſuer. Adjudication here is not crav'd upon the Act 


1672, but only an Adjudication in Security, whereof the Legal doth not ex- 
ire, introduced by Cuſtom from the Analogy of the Statute. 80 Adjudica- 
tions are allowed in Favours of Wives againſt their Husbands, in. Implement 


"their Contracts of Marriage, albeit the Term of Payment was not come; 
eu weertain by the Husband's ſurviving the Wife. And my Lord Stair holds 
; Iofiit Page 749. That Adjudication is competent for illiquid Debts. In the 
0 Roman Law Crellitor in Diem might have had the Benefit of Mzſfio in Poſſeſf. 


um, eſpecially where, as here, there was Evidence of the Debtor's growing 
Torr. And for the ſame Reaſon a Purſuit for Relief in ſuch a Caſe is compe- 
tent with us to a Cautioner before Diſtreſs, or an Action for Implement upon 
Contract of Marriage before the Term. Is there not par Ratio for granting 
«Wh eicstion in Security in this Caſe, as for granting Arreſtment upon a Bond 
n before the Term of Payment, till it be loos d upon Caution; = I 
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© Adjudication ſhould be granted, in Reſpect the Defender Was vergens ad Ine. 
piam: Unleſs within a certain Time he find ſufficient Caution to the Pur. 


no Debt, there can be no effectual Impignoration in Security thereof; Acceſu 
rium ſequitur ſuum Principale. So the Senatuſ-conſultum Velleianum declaring 


Jed Pie dges granted by Women, L. alt. &. 2. F ad Senataſ-conſultam Velleiaun: 


her Husband, are alike null, as the Deeds or Pactions ot Minors, without Conf 


Conſent of his Curators for Mony borrowed by him without their Conſent 


, wherein the Husband hath no Intereſt. For.otherwiſe a Wife might ruin het 
Husband by alienating her whole Mundus muliebris, which he for his own Ci 


for themſelves, as the Lady Kzrkhouſe hath done; And *twas only a Woman! 
giving a Pledge for another Perſon, that was accounted. Malieris Interc 1 


for Mony borrowed upon the Faith of a Pledge. 2. Albeit it be a general Rule 
in our Law, That Bonds granted by a Wife without the Husband's Conſen 
are null, there are ſeveral Exceptions. As a Wife, being præpoſita Negotts wy 
meſticis, may without her Husband's Conſent buy Things neceſſary for the Uſe 
of the Family; for the Price whereof, tho?. Ker os, 


Mony, February 4, 1665, Paterſon againſt Prinele : And multo magis may In- 
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524 A Journal of the Seſſion ; containing 


** * 


2 The Lords, upon Report of the Lord Cullen, were clear, That Decreet of 


ſuer. 
55 july 45 3 1711. | William and Jean Pringles, Children of the deceabd Darig 
Plringle, Chirurgion Apothecary in Edinburgh, 4gainf# Thomas Irvine p 


- 


Gribtoun. ; 


VN a Proceſs at the Inſtance of William and Jean Pringles, againſt Thon 
Irvine, for exhibiting to the Purſuers five Rings belonging to them, which 
, Maxwell Lady Kjrkhouſe had pawned to the Defender, { 
Sixteen Pound Sterling owing by her to him by Bond granted while ſhe yy 
veſtita Viro. _ Wa 3 „%% EFreayy 
Alledged for the Purſuers. 1. The Bond granted by the Lady for borroy. 
ed Mony ſtante Matrimonio being null, the Pledge was null in Conſequent, 
For a Pledge being Res Creditori data in Securitatem Debiti: Where theres 


Interceſſiones Mulierum, Womens Obligations for others to be null, comprete. 


Cauſe otherwiſe that Law. might have been eaſily eluded. ' 2. A Wife, bing 
ſab Poteſtate Viri, cannot Pledge her Paraphernalia, without Conſent. « her 
Husband, Reg. Majeſt. Lib. 1. Cap. 30. &. 6. Quon. Attach, Cap. 2 1. Jauuay 
5, 1666, the Lady Bate againſt the Sheriff of Bute, December 19, 1626, Mahi 
againſt Sibbald. For all her Pactions or Deeds (except Obligations ad Fam 
praſtandum relating to the Alienation of her Lands, &c.) without Confet of 


ſent of their Curators: Now, a Minor cannot pledge his Moveables without 


Again, as a Woman cannot, without her Husband's Conſent, aſſign her Bonds 
that fall not under the Jus Merits, tho? the Husband's Intereſt were reſerved 
neither can ſhe pledge her Jewels, Watch, Rings, or other  Paraptrrnalis 


dit would be obliged to make up again. 22G oo, 
Anſwered for the | Defender. The Senatuſcconſultum Vellei anum is miſappf 

ed: For that favours only Women whether married or not, ingaging thi 

ſelves as Cautioners for others, and doth not concern [ſuch as bind principl 


the civil Law. Our Law hinders not Women from becoming Cautione's io 
ethers. A Wife's Obligation for borrowed Mony is indeed null withus; But 
the Pledge given in Security thereof is valid, there being no Neceflity of a Bond 


Sue 1 and ſquandred aa) 
he will be liable. She may pledge the Furniture ot the Houſe, which 15 ſal 


Cura ejus. Yea, a Wife's having her Husband's Bond of borrowed Mony! 


her Cuſtody, was found to infer. a Warrant from lier Husband to borrow the 


— 


diſpoſe of her own Paraphernalia, eſpecially Rings, which may be beſt wanter 


1 


ol 
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Husband. 


mw 


= whereof ſhe hath the abſolute Property, Poſſeſſion, and Adminiſtration. 
The Purſuers Citations out of Regiam Majeſtam, and the Lords Deciſions, are 
ſoreign to the Caſe, for they relate only to Rights belonging to the Wife, 


| which by their Nature could not be tranſmitted without Writ: Whereas 


Rings and the like are tranſmitted by ſimple Delivery de Manu in Manu. 
Nor is there any Parity betwixt a Wife's Obligation, and that of a Minor: 
The latter being ineffectual ob Defectum Rationis, for Want of a free and ſolid 
Conſent, (the Efſential of Obligation) which a married Woman is as capable 


1 


of as one that is ſingle, or any other Perſon. n. 
The Lords found, That the Nullity of the Bond annulleth not the Pledge ; 
and that the Wife might pledge her Paraphernalia without Conſent of her 


* ” N 


, 


| Fodem Die. James Dake of Montroſe, againſt the Feuars of Kilpatrick. 


9 
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Payment thereof at the Duke of Montroſe's Inftance (who for onerous Cauſes 


Crown, Ceſs is never impoſed but by a voluntary Offer made by the Subjects 


o the Sovereign. 


7 * L 8 1 : 
* 4 5 1 
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July 17, 1711. John Sharp of Hoddam, againſt Charles Maxwell of 


Cowhill. 


Ir. dicuffing « Suſpenfionat Conbils Inſtance, of a Decrect obrained at the 
4 Inſtance of the Procurator Fiſcal of the Juſtices of Peace within the Shire 


of Dumfreis, and John Sharp of Hoddam, fining Cowbill in Four hundred 
Merks, for ſaying that. Hoddam was guilty of ſeveral Acts of Falſhood,  Inju- 


ſlice and Malverſation in his Office: The Lords found, That the Juſtices of 
Peace are not Judges competent to cognoſce upon Scandal, or a verbal In- 


. 


- 


Robert Sanders ef Aldhouſe Printer in Glaſgow. 


* 


end publiſhed all manner of Books learn'd or vulgar within Scotland, toget het 
Vith the Direction and Regulation of all other Preſſes there, and an expreſs 


= 


Ne Tears after his Entry thereto: Andrew Anderſog aſſumed 


* 


being charged by the ee 


dur Partners, to an eight Part of the Gift) be 


0 
2 
pa IF. 
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Eodem Die. The Magiſtrates of Glaſgow and their Stent. maſters, againſt 


Ks: Charles the Second, having, by his Gift and Patent under the great 
Seal, May 12, 1671, granted to Andrew Anderſon his Partners, Subſti- 
fits and Aſſignies, the ſole Privilege of printing and cauſing to be printed 


Immunity and Exemption from Taxations, Stents, Annuities, and Impoſitions 
upon the ſaid Office or Trade to him and his Foteſaids, for BE Space of Fourty 
four Printers as his 
partners in the Art of Printing, and communicated. to them the Privilege 
Nthe Gift: Robert Sanders ( who hath Right by Progreſs from one of theſe 
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of Glaſeow and their Stent-maſters, for Payment of his Proportion of Stent fo 
his Trade, he ſuſpended upon this Ground, That the Aſſignment in his Favoy;, 
did intitle him to an Exemption from Stent. But the 'Lords found, That 
transferring a Share of the Gift by Progreſs to the Suſpender, did not transfer tg 
him an Immunity from publick Burdens. Seing the Heir of Andrew. Anderſ,, 
and his other Partners do ſtill claim to enjoy the fame Immunity and Exemyt;. 
on. And albeit the Sovereign hath Power to name one of every Imploymey 
to be His own Servant therein, with ſpecial Immunities and Exemptions t 
that Perſon, and ſuch Partners as he ſhould aſſume; it were abſurd to think 
That that Gift might be divided and ſub-divided in Infinitam, or in ſo man 
Parts as would turn the Privilege to be univerſal. Andrem Anderſon or his Par, 
ners might indeed denude themſelves, by affigning their Share of the Gift an 

Privilege to another, who comes in their Place, but could not both give awa 

and retain the ſame Privilege; Dans & Retinens Nihil dat. N 


|  Fodem Die. james Gordon of Daach, ag4i»ſt Jarnes Gordon Meſſenger i 
_— I 


 J Ames Gordon of Daach, having charged James Gordon Meſſenger, for Siu 
J ſix Pound contained in a Decreet, and Annualrent thereof ſince the 1 
nunciation was uſed on the Decreet, and he having ſuſpended; At diſcuſly 
the: Suſpenſion, the Lords found no Annualrent due upon the Denunciaty, 
In Reſpect it was only at the Market Croſs of Edinburgh, and the Patty 


. 
. 
1 


nounced lived not within the Shire of Edinburghb. 


s 


Fodem Die. Dam Elizabeth Nicolſon, againſt William Moriſon of Pref 


IN the Action of Recourſe at the Inſtance of the Lady Nicolſou, agiiſt 
= Preſtoungrauge, for Two thouſand five hundred Merks contained ina Bill 
of Exchange, drawn by him payable to her, and proteſted. for not Pajnent, 
mentioned the ſeventh of February laſt: The Lords found, That whater in 
the Caſe of foreign Bills may be held a ſufficient Inſtruction, That the Drawer 
was certiorated of his Bill's being duly proteſted ; Yet in this Caſe of an In 
land Bill, where the Poſſeſſor did not purſue Recourſe till two or three Year 

_ after it was proteſted, this Certioration muſt be inſtructed otherways than h 
JJ... ig mw 


Fodem Die. The Magiſtrates of Edinburgh, againſt the Country Bm" 
23 Heretors of the Shire of Edinburgh, „„ = 


* * 


{| HE Magiſtrates of Edinburgh obtained a Charter under the great Seal 
in the Year 1603, granting to the Good Town the Privilege of exa 

Ig a petty Cuſtom of eight Pennies for each Load, and four Pennies for each 
Burden of Ale coming in at the Ports, when the ordinary Way of importing 
Ale to the Town, was either by Loads on Horſeback, conſiſting of two four 
_ Sallon Barrels on Hough-hams, or Burdens on Men's Backs. In Ano 1 30g 
dhe Town obtained another Charter confirming the ſmall Cuſtoms, and al 
— — and Privileges they were in Poſſeſſion of; and their whole Charter 
and Privileges were ratified in the Parliament 1661. . The Country Brew. 
ers having fallen upon another Method of bringing in their Ale and Pee: 


| to the Town upon Carts, veads, Slips, and otherways ; the Magiſtrate = 
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© Deciſions of the Lords of Sefton, &. 1111, 525 
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Town Council altered their Manner of exacting and uplifting the ſaid Cuſtom 
or Cauſey-mail, and by their Act in January laſt, appointed their Tackſmen 
to collect and exact for each Cart-draught of Ale two Shilling Scots, and for 
each nine gallon Tree brought in upon Sleades, Slips, or other ways, from any 
Place without the Town's Privileges, eight Pennies, and proportionably for 
greater or leſſer Quantities. The Country Brewers ſuſpended the AR, upon 
this Ground, That the Magiſtrates of Burghs could not. at their own Hand 
impoſe or exact any new Stents, without being liable to be convened as Op- 
| preſſors of the Lieges, 4% 4. Par. 4. Ja. 4. Act 54. Par. 11. Ja. 6. And they 
had no Warrant for exacting the ſaid Impoſition : For any Grant in a Charter 
not conform to former Right is null. Beſides, the Impoſition quarrelled is 
diſconform to the Charter 1603, which lays the Cuſtom upon the Load and 
Burden, without Diſtinction of greater or lefſer : Whereas this Impoſition is 
upon the Quantity of the Liquor riſing in Proportion to it, turns a down- 
right Exciſe. No Regard to the Charter 1636, in Reſpect that confirms only 
to the Town the Impoſitions, they were in Poſſeſſion of, and they muſt prove 
antecedent Poſſeſſion, Nor doth the Ratification in Parliament (which paſs'd 
of Courſe, and gave no new Right) make the Thing better than the Town's 
Rights and Law made it. 2. Er ſeparatim, if the Town had ever any ſuch 
Right, they have loſt it aon utendo: By being in Uſe to exact only one Penny 
nn ſtead of eight for the Load, and = Penny in ſtead of four Pennies for the 
Burden. At leaſt this negative Preſcription qualifies and reſtricts the former 
20 on EI » 
Replyed for the Magiſtrates. All the Burrows in Scotland have no other 
Warrant for exacting ſuch Cuſtoms and Impoſitions, but ſuch Charters from 
he Sovereign: And ſo this Impoſition falls not under the foreſaid Acts of Par- 
lament. Changing the Manner of bringing in Ale from Loads and Burdens 
to Carts, Sleades, Slips, or other ways, doth not alter the Nature of the Impo. 
on; 416 long as the fame is within the Quantity allowed to be uplifted by 
i; Charter. For if the Charter 1603 did not allow the Cuſtom and Cauſey- 
nil to be exacted conform to the Quantity of the Liquor, that Grant in Fa- 
yours of the Town, might be eaſily eluded by changing the Form of the 
(ak, or Manner of the Carriage. Which Right in Favours of the Town; 
bc all the Conſent of Parliament that could be had: And albeit Ratifications 
in Parliament paſs often in Courſe, they have many good Effects, as not only 
to exclude the Sovereign from quarrelling the Right confirmed; but alſo to 
op the Mouths of Subjects ſo long as no better Right is produced. 2. The 
8 Good Town cannot be ſaid to have loſt the Privilege of exacting the Cuſtom - 
upon Ale by the negative Preſcription abu utendo. Becauſe, 1. The Cauſey- 
mail was always exacted upon Carts that brought Ale in to the Town; and 
tie being in Uſe of exacting it upon any one Sort of Carriage, is ſufficient to 
preſerve the Town's Right of exacting the Cuſtom-upon the Load or Burden 
of Ale : Since the Poſſeſſion of a Part of any Servitude or Impoſition interrupts 
the negative Preſcription as to the Whole: Eſpecially conſidering, that the 
Haction upon the Load did ceaſe only by the Change of the Manner of Carri- 
| I, without any Neglect on the Town's Part. e 1 


| The Heretors of the Shire of Edinburgh compeared for their Intereſt, and 
bTepeted a Declarator in Defence of the Brewers, upon a Contract in Aunb 
676, betwixt the Shire, the College of Juſtice, and the Town; whereby 
te Town was to accept of one Penny upon the Pint of Country Ale im- 
| kd, in full of all they could claim from the Country Brewers; In Con- 
WXration of the Shire's giving Way to the Grant of Impoſt in Favours of 
& Town of Two Pennies upon the Pint. 0 
Nhe for the Town. The Declarator at the Inſtance of the Shire upon 
| le Contract 1676, can't be received in this Proceſs: In Reſpect it is a dif 
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tint Action at the Inſtance of different Purſuers, upon a different Median 
relating to a different Subject, and containing a different Coneluſion. 
The Lords found the Town of Edinburgh's Charters in the 1603, and 
1636, and Ratification of Parliament thereupon, are a ſufficient Title for 


: the Town to impoſe the ſmall Duties therein-mentioned upon Loads and 
Burdens for maintaining their Cauſeys; And found that Sleads not being 


then uſed, and now much uſed for bringing in Ale to the Town; the Town 
can transfer the Duty upon Loads to Sleads, and can impoſe Eight Pennies 
upon the Nine-gallon Tree brought into the Town upon Sleads. And 
found the Town's exacting a leſs Duty for Fourty Years paſt, not relevant 
to reſtrict their Title to that leſſer Duty by Preſcription. And repelled 
the Alledgeance founded upon the Contract betwixt the Commiſſioners of 


Exciſe for the Shire, and the good Town, in the Year 1676. 


July 19, 1711. Mr. Peter Rae Miniſter at Kirkbride and Agnes Corſon bj 
| Spouſe, againſt George Maxwel of Munſhes. © © 


3 


A Ges Maxwel Lady Tinwall in January 1669, diſponed the Lands 9 
VDinwoodie and others to Robert Maxwel her Grand-child, and the 
Heirs-male of his Body; which failing, to George Maxwel. of Munſbes, d. 
with this expreſs Provifion, That it ſhould not be in the Power of Rolyt 
Maxwel, to burden or affect the Lands with more as 6000 Merks of Di. 
Robert Ma mel in Auno 1695, interdicted himſelf to certain Friends; und 
thereafter finding that he had no Children, nor Proſpect of any, he, with 
Conſent of the Interdictors, granted a gratuitous heretable Bond for 1000 
15. to each of Agues and Margaret Corſans his Siſter's Children, upon which 
they were infeft. Mr. Peter Rae Husband to Agnes Corſan having Riglt to 
the ſaid 2000 15. purſued a Poinding of the Ground againſt Mazſhes after 
he I ))) 0 ene ene 
Alledged for the Defender. The Bond is null: Becauſe the Triterdiftors 
could not Authorize the interdicted Perſon to grant Deeds for Love and 
Favour in prejudice of his Heir, which is a dilapidation in Law; more as 
Curators could authorize their Minors, to gift away their Subſtances, and 
_ fo ruin cam Privilegio that which they were appointed to preſerye., be 
© Reptjed: for the Purſuer. A Perſon interdicted can d every thing with 
Conſent of his Interdictors, that he could do were ie not interdited; 
and Tinmall, had he not been interdicted, cbuld have granted the heretabl 
Bond quarrelled, or could alienate gratuitouſly, as well as for onerous Cauls 
Interdictors are not like Curators: For tlie former are not, as the latte, 
liable to Diligence. And a Minor being prohibited by Law to alien 
I even tho? he had no Curators, there are gl Ruiles reſtraining the Adu. 
niſtration of his Curators: Whereas fince nothing reſtrains an interdited 
| Perſon's! Diſpoſal, but his own Conſent, that Reſtraint. can go no further 
than his Conſent hath limited him; which is, That he ſhall not have Power 
_- to diſpoſe. without Concurrence of the Interdictors. Again, as a Perſon in- 
_ hibited may dilapidate with Conſent of the Inhibiter, What ſhould; hinder 
| __, an-Interdited Perſon'to do the like with Conſent of his Interdictors? 2. 


Granting the heretable Bond, was: but only an Exerciſe of the Faculty of 
_ diſpoſing of the 6000 Merks in Favours of his own neareſt of Kin. 
+ Duphed tor the Defender. An interdicted Perſon can't do, with Conſent 
of his Interdictors, whatever he could do were he not interdicted: For a 
Perſon not interdicted is at perfect Liberty; Whereas after Interdiction, nei- 
ther hie nor his Interdictors are fo. And tho? Interdictors are not liable for 
Omiſſions, they ate liable for Commiſſions ; And what they do anwareh 
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The Lords ſuſtained the Bond, tho? gratuitous, it being granted with Fan. 
ſent of the Interdictors, and repelled the Defence. © ' 


godem Die. The Lady Kinfawns, Mr. Patrick Lyon of Auchterhouſe, and 
James Carnegy of Phinhaven, gainſt Alexander Carnegy of Kinfawns, | 
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N the Proceſs at the Inſtance of the Lairds of Auchterhouſe and Phinhaven, 
and the Lady Rifamns, againſt the Laird of Kzafawns her Husband, 
c Payment of 2000 Merks contained in a Bond, granted by the Lady to 
bt; Two other Purſuers, and advanced to her (after her Husband had re- 
kied when required by Way of Inſtrument to furniſh her) for defraying 
the Charges of her goiug to the hot Baths in England, by the Advice of 
Phyſicians, as neceſſary for her Health i 2 
Alledged for the Defender. The Bond is null, being granted by his Wife} 
fate Matrimonio, without his Conſent; and ſo could not oblige her ſelf, 
D ĩ ibn 
Rephhed for the Purſuers. The Rule in Law, That a Wife's Obligement 
aanot bind her Husband or her ſelf, ſuffers an Exception in Caſes where 
ſhe s truſted with Neceſſaries, either in her Husband's Abſence, or when 
he unreaſonably refuſeth to furniſh her: So that, as a Wife could oblige her 
Husband in ſuch Caſes, her Obligement given for what is advanced is 
hiding. /. G. Her Subſcription to a Merchant-accompt for neceſſary Fur- 
ahing, will afford Action againſt the Husband, as obliged to provide for 
ltr. And the furniſhing Medicaments to a Wife, or following out neceſ- 
ay Remedies for Preſervation or Recovery of her Health, is a Debt upon / 
lie Husband, ariſing from the ſame Obligation as her daily Maintenance; 
Funder which theſe are comprehended. > ny Re Oe 
Duplhed for the Defender. Albeit a Wife may contract Debt for her ne- 
llary Aliment; yet ſhe cannot borrow Mony for her Supply. There is 
great Difference betwixt the Caſe of a Merchant or Apothecary, furniſh- 
aug Goods or Drugs in the Courſe of their Trade to a Wife, according to 
ber Condition and Quality; and the Cafe of one who lends Mony to her, 
Which may be diſſipated and miſapplyed, and the Husband notwithſtand- 
ug remain bound to ſuch as furniſhed her with Neceſſaries. Nor doth a 
Vife's ſigning a Compt · book prove of it elf, but the Merchant mult inſtruct 
a Furniſhing lian. F 
* Triphed 
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= Triphed for the Purſuers. If furniſhing Neceſſaries to a Wife, doth effeq,, 
Fo * ally oblige the Husband, for the ſame Reaſon the Advancers of Mony |, 
' ther, obviouſly neceſſary for the Charge of a Journey in order to her Cur 
| muſt bind them. For tho? "uſually at Home, Goods are furniſhed, and Re, 
2 -. _-. mediesapplycd before Payment : Yet it is as neceſſary to adyance Mony te 
= a2 Wife when the Nature of the Thing requires it, as to make a Journe 


Conde o enim Just, omnia Concedi videntar, ſine quo Jus illud eæpediri non yy 4 
1 | reſt'f And to deny the Advance of Mony, in Order to a Journey to t 
Bath; is to refuſe the Remedy it fel 8 
| The Lords found the Bond null, but found the Libel relevant for Rep: 5 
| tition of the Sums advanced, in fo far as the ſame was neceſſar yr. 
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Fodem Die. Dam Helenor Nicolſon Lady Greenock, 4gainſt Sir John Schay 
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«1 7 


JE oo, roſs pd 2 900% 
e deceasd Sir John Scham of Greenock. by his Bond, Auguſt 19, 170 
II narrating, That in Reſpect Dam Helenor Nicolſon his Lady had h 
a Diſpoſition of the ſame Date diſponed to their Son (now Sir John Scha 
the Fie of her third Part of the Lands of Carnocł and Plain: Therefore þs 
obliged him, his Heirs and Succeſſors to pay to her 8000 Merks year 
during her Lifetime, from the firſt Whbirſanday or Mart inmas after his jr 
, Ceaſe, There was ſuch a Diſpoſition fign'd by the Lady with Conſe gf 
her Husband, in Favours of their ſaid Son, diſpenſing with the not Deller 
thereof, in Caſe the ſame ſhould be found in the Hands of either of then 
at their Deceag 1 F + rrone, 


"The e tier ebene oath parſocd/Sir fobs Scher her Sau 
| Heir to his Father, to pay the 8000 Merks for ſeveral Years bygone, and it 
Time coming during her Lifetime, - 8 5 


7 


m oo Dad 


Alledged for the De fender. His Father's Obligement for the Liferent An 
nuity of 8000 Merks, is of the Nature of a mutual Contract betwixt himang 
the Purſuer, wherein ſhe was to grant a valid Diſpoſition of the Fie of 
third Part of Carn,ock and Plain to the Defender, which appears not done 

At leaſt it doth not appear to have been either judicially ratified by he 

; ( which the wa's. obliged to have done in the Terms thereof) or to hav 

been delivered to the Defender. Eſpecially conſidering, That the Clauſe di 
penſing with the not Delivery, if found lying by either the Purſuer or ht 

_ Huſband, i.mplies a Power of reſiling in either of them; and that ti 
Diſpoſition was not delivered at the Date thereof, and the not Delivery Ul 

= penſed wich only in the Event of its being found in the Hands of either! 
= their De ceaſe intire and uncancelled. Again, the Diſpoſition appeared ca 

celled in the Purſuer's Cuſtody ſince her Huſband's Deceaſe: Whence Liv 

= _ prelwnes, That ſhe cancell'd it; becauſe ſhe; might lawfully, and it was ith 

1 her Power to do it; Conſequently, the Defender's Father's Bond is null, at 

being granted ob Cauſam que ſecuta non eſt, Fuly 26, 1665, Brotherſtams con? 

tra Ogle and Orrocks, December 23, 1684, Lord Huntingtour | contri Earl ol 

= .: Eiauderdele. :. oo oo oe RE oo STIR 


. 


_ ___ Replzed ſor the Purſuer. Her Husband's Bond is à clear Obligement fol 
onerous Cauſes performed, under no ſuſpenfive Proviſion or Condition, ane 
doth imply nothing to be unperformed by the Purſuer. Tis no more a mutua 
Obligement, than a Bond acknowledging the Receipt of borrowed Mony, and 
obliging the Granter to repay, can be called a mutual Obligement. The Dik 
poſitions being found cancell'd in the Lady's Hand, is no Ground to preſume 
That ſhe did it: Seeing that wert to preſume a Delinquency contrary to 124 
common Rule of Law. 2. The Purſuer's cancelling the Diſpoſition, could 


= . 
4 % 


e 


"Devin of the Lords of Sum, Sc. 1711. 5 31 
cot et infer a Nullity of the "Bargain, or Reſtitution elt the Bond, but only 
{Ground | for Reparation and Damage if any were; which cannot be in this 
caſe,” where the Purſuer is willing and able to renew. the cancelbd Diſpoſiti- 
zud her Condition is no worſe now, than when ſhe granted the firſt, : 
Duplyed for the Defender. The Purſuer who hath done Deeds inconſiſtent 
1 1 Bond purſued on, cannot recur to it, but the Defender muſt have 
he wp to repudiate in his Turn, 31 December 1680, Anderſon contra 
pute. And the Diſpofition, which .was the onerous Cauſe 'of the Bond, Ie 
ale goto the Defender's Fault, can never. * made op: i hout 
which he utterly Jeclines to enter into. On. 
Ie Lords found, That the Purſuer's Diſp ofitivn of the Fa of 1 third 
rt of che Lande of Carnock and Plain, hich I is the onerous Cauſe of the Bond 
ſus on, bein 1 r cancelled in her Hands after her Huſband's Deceaſe, 
it's preſumed that ſhe cancelled it. __ | n 
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Cite Procels at the Inftonte ot 1/obe! Moncricf 
paths her Brother, againſt Catharina Monip 
is. July 1710, having reduced the Teſtament, which Sentence was, upon the 


WP" of kin to Mos | 


rharin Monipeny Lond her Intromiſſious with Her, Huſband's 


und -puriued 'C C 


fe. . 
Mleds ed ir th Defender. The written Teſtament; the duced, muſt 
wilt Be 2 duncupative 1 eſtament to the Extent of 00 Lib. Scots to 


uch Legatary, 7 N 1629, Wallace. contra Muir. ' Becauſe; the Defuna's "of 
eatelam-to-have his Will declared by Writ, that Xx 


aavouring 5 maj nom Cauto las 
le wight have the greater F recdom. of diſpoſing of his Means, cin never eva- 


de Lord Dirietoun fign'd che laſt Settlement of his Eſtate, not only nt his 
um Hand, but allo before two Notaries and four Witneſſes; That if the ho- 


beraph 'Subſeription had F * n, might ſubliſt by the notorl- 


deRations, er e contra. 22 
ehen for the \Purſuer. * ot. ee cannot t ſubliſt 2 


Writ, excludes all nuncupative Wills, tho“ the Writ ſhould be null for Want 
4] the leg al Solemnities, as effectually as the written Teſtament, had it ſub- 


latere opinatus eft, nec voluit - quaſi Codicillos id valere, nec Codicillos fetiſſe 


Mterit udlere, tamen non debetur. Whence the Lawyers c lude 
Voir t facert Teftamentum i in deriptis, et omiſerit aliquas Solennitaten in to requifitas, 
ae tamen ſufficiunt-ad Nuncupatiu vum: ne qui dem valere ut tale puis quod voluir, 
WSoyrie ſeilateſtari, nen potuit, et quo od petiat, ſcil nuncupare, 
Weties non poteſt contra Foluntatem Con ituentis'in alium converts, Perez. 
licem Lis 6. Tit. 23. N. 19, Voet. in Pundert. Lib. 28. Tit. 1. N. 10. And tho 
| Wis for Sums above 100 Lib. ſubſeribed by one Notary and two Witneſſes, 
will de Tuſtained* for 100 Lih: At deth not follow; Thata null written Teſta- 
| Dent, i ſubſäſt as a nuncupative, -which.is-oitio Tr avfitio de Genere in 
But to. xun the Parallel cloſe, às in the fore Nd Caſe, it being the 
Granters Will the Writ ſhould ſubfiſt for a greater Sum than Law allowed, 


eny his Relict; The Lords 
dels Appeal, affirm'd in the Houſe of Peers : Iſobel Monirieffand her Hu- 


ate the nuncupative Will, Which is clear and formal in every Reſpect: As 


8 nuncupative. Becauſe, one who prog hi Intention to make his Will in 


ited, 8 — 5 have left no Place for a nuncupative Will. Qu 'T, eftamentum | 


videtur, 1 quod” in illo Te flamento ſeriptum ef, litet quaſs i in Copicitlis _ 
Si Teftator 


non voluit. Nuia " 


| fame ſhould be ſuſtained tor the Sum A lowed by Law: 80 a nuncupative 7 
Y * X X 2 5 5 Teſtament 


1 


"M17 : 


pleaſe to direct and tax the ſaid Expences conform to an Accompt exten 


— 8 r * 1 


532 A Journal 5 75 S ö 55 3 kee g 
7D Tel ment it for - 200 lib. Scots, might. apari be ſupported for 100 lib. becaul 
1 ns, Inclination teftari vuncupatiue, which” cannot be . in this 

The Torls found, That" the Teltamens could not be ſuſtained as 2 pur 
eg e e os „ 
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laly ans a 1. Sie . Keely can, oa eee, 46 
- Sir Alexander Cuming of Galter |”. þ4 


"Ir. e Kenney gave in A - Bill. e That ibs Dee rect bend 
againſt him in Favours of Sir Alexander. Cuming 9 Decembor 17oy, wag 
upon the Petitioner's Appeal, reverſed by the Lords Spiritual and Temponl 
in Parliament aſſembled, Who 19 April laſt, declared and: adjudg'd, That the 
ommiſſion granted by Her NMajeſty to Sir Alexander Cumin is void, and 
that the Commiſſion granted the Petitioner and John Vere Kennedy his Son, j 
ſtill ſubfiſting in full Force; and ordered the Lords of Seſſion to dixect the 
Expences in theſe Suits to be tax d according to the Courſe of their Cour 
and paid to the Petitioner by Sir Alexander Cumng. . Purſuant to which De: 
cree of the Houſe of Peers, the Petitioner 14 June laſt cauſed Intimation u 

be made under Form of. Inſtrument to Sir Alexander Cuming, That he way 
jnſiſt before tlie Lords in Scotland the fifth of July 4 5 conform to tie 
laid Judgment of the Lords of Parliament. Therefore the Petitioner cr, 
That the Lords, in Compliance with the ſaid Ordinance of Parliament, wall 


to 1500 lib. Sterling in groſs, and decern Sir Alexander Cuming,v to Wake 2 
- ment thereof to the P etitioner. [37 | 
Some of the Lords were of Opinion, That they . 8 ts: tar the 
N Petitioner' s Expences without citing Sir eee by Order of theix 
Lordſhips? - Becauſe it is not left to! the Lords to determine if Expence 
mall be modifieq+or not 3 but they cart opdered-to tax the Expcuccs according 
to the. Courſe of their. Court, Which 18 to modifie Expences peftquan cons 
cluſum eſt in Cauſa, before extrafting Decxett, without any new Citation tothe 
Party to be decerned : And cobfidering: the Connex ion of the Proceſs firſt ind 
, ply before the Seſſion, with the Appeal, Judgment, and Order of the Peer 
3 tax the Expences ; both Parties are now before tie Sflion in the ſame Stay 
as if Sir Andrew [Kennedy had prevailed againſt Sir-Alexander. Cuning in th 
Cw” Beſides, Sir Alexander Cuming being preſent in the Houſe of Peen 
pranouncing the Decree, he vvas warned ep, la, that the Lords of. Sell 
_ wereitg.tax the;Expetices >; Which he was further eertiorated' of by the ow 
rial Inſtrument, But the Plurality of the Lords reinſed to enter upon ti 
Conſideration of the Petitioner's Expences, till Sir Alexander. Cuming be legal 
1y cited by an Order of che Seſnion, that he may come Prepared to ches 
| 205 the Quantity; of che Eupences ta be modified: There being no Proceſ 
uy in Dependence before the Seſſion, the lame, having terminated by an extracted 
'Decreet ; 3,and.the. Order to the Lords is not to tax Expences but according 0 
. he Courſe of their Court, Which is by Pro 1 upon lawful. Citation. Uh 
"i 2 {gs heaxing the Decree. of the Hohle of Peers w | 
On jthe Day of Compearance not being hereld pre 50. 0 8 IntimariO 
by _ was inſufficient, that eing enly a private, Deed. without 21 
i 1 And Sir Alexander's nein Kgowledes, age be e 
4 Look to. 3 Vide e 26, 7 e * is 
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Die. David Ogilvie: of Clova, againſt William Baillie o Laming- 
& David Ogilvie of Clova, ag le of Laming- 
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Na Proceſs at the Inſtance of Clova againſt Lamingtoun, for Payment of 


re „ 1 | . | | F 
dance,” tho the Deſignations of Witneſſes whoſe Names were inſerted might be 
\The.Lc rds found, That Date and Place are not eſſential to the Validity of 
; Writ,” net being mentioned inter Subſtantialia in the Act of Parliament 
1681. And found that the Declaration being emitted before the making of 

the ſaid Statute," the Deſignation of the Witneſſes may be ſupplied, tho? their 


Names were not inſerted in the Body of the Writ: 


o # 


J 


lodem Die. The Magiſtrates of Edinburgh, againſt Thomas Mackie Prieſt:: 


Tn Mackie being charged upon a Decreet, obtained againſt him as a 
1 Prieſt, upon the AF 3. Sef. 8. and Si Par. K. V. and Her Maijeſtie 

ticlamation September 17109, before” the Magiſtrates of Edinburgb as 
Mees of Peace within the Liberties and Privileges thereof, at the Inſtance 
if Mr. Same! Gray their Procurator Fiſcal, to remove himſelf furth of Scor=, 
Ind within a certain ſhort Space with Certification, That he ſhould \ineur the 

Fin of Death in Caſe of feturning: He offered a Bill of - Suſpenſion upon 
theſe Grounds, t. The aid Act 3. impowers only the Lords of Privy Coun- 
til. or uſticiary to baniſh Popiſh Prieſts convict: And therefore now when 
thePrivy Council is taken away, the Lords of Juſticiary are the only proper 
Judzes to ſend Priefts into Baniſnment. So that the Sentence againſt Mr. 
Mattie is a non ſto Judicc. For Her Majeſty's Proclamation 2 September 
1769, requiring Juſtices of Peace to put the Laws in Execution againſt Papiſts, 
wives no new Juriſdiction, but only continues what the Law had formerly given 
them within their reſpective Diſtri&s. 2. The Decreet is intrinſecallyx null 
Want ot Probation, in ſo far as the Conſtables were admitted as Witneſſes, 
Mid were the Acciifers and to be Gaiters in the Event; 500 Merks being 

avinted by Act of Parliament as a Reward to the Diſcoverer of any Popith 

Fett,” Jeluite, or © trafficking) Papiſt. Women were alſo admitted to bear 
Wineſs, 3, The Trial procceded without an Inqueſt, which ought not to have. 
ben dotze in the Caſe of a Crime inferring ſo ſevere a Puniſhment. 

* lſwered for the Chargers. Whatever might be ſaid of Laws referring the 
 Conition ot Matters to che Privy Council with diſcretionary Powers: Yet in 
Preſent" Caſe, where Law hath determined the Nature, Proof and Puniſhment 
| of; Crime, and hath'Teft only the Execution to the Privy Council, the Sup⸗ 

Peflion of that Court cannot be reckoned an Abrogation of the other * 
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and Order; who are impowered to farm and ſet in Tack the ſaid Impoſition 
by Way of publick, Rouf te the beſt Advantage, at the Sight of the Lords of 
Privy. Council or their Nominees. In Caſe of Miſapplication of this Fund by 
the Magiſtrates, they, as well as the Receivers of the miſapplyed Impoſition, ſnall 
be liable to refound the ſame with Intereſt to the Creditors of the Town, 
t the Inſtance of them, or any Burgeſs of the Burgh. Two of the Lords of 
geſſion to be named by the Soverei n from Time to Time, with the eldeſt 
Commiſſioners to the Parliament of the Shires of Mid and Eaſt Lothian, 


ite to inſpect the Town's Book of Accompts ; and in Caſe of Miſapplica- 


93 4 


don or Malyerſation, to control and make the Miſapplyers or Malverſers 
lable in Manner aforeſaid. . The Debts of the City remained a very great 
Burden, altho Her Majeſty had been pleaſed to continue the Grant, and 
there were but Thirteen Years thereof to run : For Four of which Years Mr. 
Wie ener and his Partners had a Tack of the faid Impoſition. In 
Order to fink theſe Debts, The Town Council by their Act transferred 
their Right of the ſaid Impoſition to the ſaid Mr. William Johnſton and his 
Partners. for Thirteen Years (including the Four Years of their current 
| Tack.) from the . firſt of July 1700, for Payment of 547 lib. Scots, with 

from Lea thereafter, Oo NN 
Mr. Alexander Paterſon and his Partners raiſed a Reduction and Declara- 


tor of Nullity of the Aſſignment, upon this Ground, That that Branch of 


the Town's Revenue Was not ſet by Roup, as the Act of Parliament above- 
narrated. preſcribes; containing a Concluſion of 500 lib. Sterling of Damages 


- : 


to the Purſuers, againſt the Magiſtrates and others of the Council who ſub- 
,,,, EIT een ooo 
" Alledged for the Defenders, No Proceſs can be ſuſtained at the Inſtance 
of the be have no Title to call the Magiſtrates to Accompt for 
r . èͤ K 
' Replyed for the Purſuers. 1. It's in inherent Right in the Members of 
ger Society to ſee to the right Management of the Common Good there- 
of: For . FC deen: Elpecially.. 
| confidering, That he may be Sabſidiarie liable for the Debts and Burdens 
o the Community, if the Common Stock ſhould fail. So in the Caſe of 


Sr Francis Kznloch and Sir Andrew Ramſay, 1e Lords f 
ur at the Inſtance of private Burgeſſes, and reduced an Act of the Town 
Council of Edinburgh perpetuating the Magiſtracy, as prejudicial to the 
Rights of the Burgh: And much more may they purſue the pecuniary Con- 
em and Common Good, whereof the Magiſtrates are but Tutors and Ad- 
miniſftrators. 2. The Purſuers have another Title as bigheft Offerers for the 
Alignment; whom the Magiſtrates rejected by their arbitrary Act in Favours 
o Mr, yay and bis Partners, FF 
Daplyed | | and 

T5544 the Direction of the Sovereign, whoſe great Officer in that Matter 
Lanciently was the high Chamberlain, who, had his Iter Camerarii or his 
Airs, Cap. 38 of Iter Camerarii, AG 36. Par. 4. J. 4. when theſe Cham- 
bakin-airs ceaſed, the Accompts of the Common Good of Burrows were 


braght before the Exchequer, A# 26. Par. 1535. And in the Ad 39. 
2 Parliament 1693, the Care, Overſight and Control of the publick Goods 


ud Revenues, and Adminiſtration thereof is aſſerted to belong to the So- 


14! | Ritign, For to. oblige the Magiſtrates of Burghs, to anſwer at the Inſtance 
1\- ot nery ſingle Burgeſs as ſuch, would encourage Faction, to the Diſcou- 


rgement of Magiftracy, M*kenzie Obſer. on the Ai 26. Par. 4. J. 5. 
Nevertheleſs the Magiſtrates of Burghs are not left without Control ; be- 
ug accountable not only to the Government, but alſo to their Succeſſors 
n the Magiſtracy. It's philoſophizing againſt the Rules of the Burgher 
CV Conſtitution, 


The Lords ſuſtained a Declara- 15 


or the Defenders. 1. The Adminiſtration and Policy of Burrows 


ment of the Common Good of that City. 


15 Aſſignments, or in any other probable W ay for the Town's Advantage. MW 
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| Conſtitution, ro pretend that the Burgeſſes would be liable perſonally for 
5 


the Debts, Ergo, have Right to quarre the Adminiſtration of the Revenue, 
which ſhould be applyed for Payment. of theſe Debts For fo remote poſ. 
ſible Conſequences do not. found a Title of Aion. This is not Ackio po. 
palaris which was allowed only, pablict Juris tends Gratia, cuilibet ex Po. 
paulo ; for the Purſuers inſiſt upon their Right to the Subject, as Burgeſſes of 
Edinburgh. Beſides, popular Actions, which aroſe under the Roman Re. 
publick, don't agree with a monarchical State; And, as the Doctors obſery,, 
Moribas hodiernis populares Act jones exoleverint, Wiſſembach Tit. F. de pop. 
laribus Ationibus, Gudelin. de Jure noviſimo, Lib. 4. Cap. 1. Therefore this 
decanted Notion of a popular Action; , can never found à Title in this 
Country, where ſuch Actions are only known by Sound, except in ſome 
few Caſes upon a freſh Notion, That Laws might be made io as to exe. 
cute themſelves; a Conceit more aceptable in Speculation, than ever it wil 
be found in Practice. 2. The Pretence of higheſt Offerers is no Title: S. 
' ing there was no Roup. And a Seller hearing different Propoſals at differen 
Times from Perſons intending to buy, is not obliged, by hearing these 
Propoſals, to let any of them have the Bargain, nay, not the higheſt 0 
Triphed for the Purſuers. This Action doth. not claſh with the Ropzl 
Prerogative, whereof. the Act 1693 is declaratory : For tho“ Her Majech 
hath the deciſive Capacity, private Burgeſſes may provoke to Judgment. 
Again, tho? it be the Privilege of Her Majeſty to call Magiſtrates to 4c. 
count for all their Proceedings in general, Burgeſfes may purſue a particular 
Malverſation or Deed of imbezelling before the Judge competent. Again, 
a by a Clauſe in the Town's Gift, Burgeſſes and Creditors are impower' to 
purſue the 'Town-council for miſapplying the Fund: Confequently, they 
may purſue when thro' Miſmanagement the ſame is not rightly and fil 
got in. Actio popularis is not ſo circumſcribed as the Defenders plead t; 
but is more or leſs extenſive according to the Nature of the Thing. 7.6, 
Tf any thing hazardous to the Lite of Man be ſet up in a publick High- 
way, Actio popularis is competent to any Scottiſh man; And here Ati . 


laris is competent to any Burgeſs of Edinburgh, for redreffing Miſmamge- 


It was farther alledged for the Purſuers. That the Magiftrates Aſſignment 
was null; not being conform to either of the two Methods of Ingathering 
determined by the Act of Parliament, vir. by Collection, imported by theſe 
Words, To be uplifted and gathered weekly, monthly, &c. or by Way of pub- 
Heck. ane. . mm _CCTTETSSYDY” 

 Auſwered for the Defenders. Theſe Words in the Act, To be-aplifted and 
gathered weekly, mont hij, quarterly or otherways, as the Town Coundil ſhall think 
fit to preſcribe, imply an Adminiſtration cam Libera, by giving Factories, 


And the true Meaning of the ſubſequent Clauſe preſeribing the Form of a 
Roup, was not to tie down the Council to 'roup the Impoſt, but be- 

cauſe, of an Act of Parliament reſtraining the Burrows from *fetting, longer 
_than Three- year Tacks, to declare it tal: for the "Magiſtrates to ſet for a5 
many Years as ſhould be agreed upon, at the Sight of the Privy Council 


Now, the Privy Council being ſuppreſt, the Magiſtrates. had full Liberty to 


ule a diſcretionary Power as bonus Paterfamilias, or provident Men, which 
they have done. er 8 eee 2 5 Goes, r gry 1 
Reaphhel for the Purſuers, The General or orberwajs, cannot be extended 
beyond the foregoing Particulars : As a general Clauſe of a Diſcharge ſub. 
joined to Particulars, . is never extended beyond the Species. 2. Cuorſum 
would the Act have left a Latitude to 'afign for as many Tears meg 


% 


| contra. L. Hainiꝝ 


[Alte of, 


\ | | - 


Libs. 5 
The Lords waved to adviſe 


Fodem Die. William Nisbet of Dirletoun, again Marion Johnſton Relic! 
of Alexander Wood. Rn Af: SEO 


N the Compt and Reckoning at the Inſtance of Dirletoun, againſt Ma. 
rion Johnſton, as repreſenting Jaſper Johnſton of Warieſtoun her Father, 
who had been Tackſman of ſome Lands belonging to the Laird of Craigin- 
un the Purſuer's Father; The Defender craved Allowance of two Debts, 
ſhe alledged were paid by her Father for Craigintiuny to the Laird of Bal- 
nadies, conform to two Diſcharges produced by the Defender. The Lords 
refuſed to allow this Article. In Respect the NM bore, that the Mony 
was received from Craigintinn) himſelf. Albeit the Defender produced a De- 
caration under Balmadies Hand ex poſt Faclo, that he received the Mony from 
he Johnſton. | Graigh 
jinnie's Name, is no Argument th Payments we 
„ The Diſcharges remained in the Cuſtody of Jaſper Joba/ton, who had it 
n his Power to have retired them, and taken in Lieu thereof an Aſſignation 


loreſaid. 2. Tenants uſually take Diſcharges of Ceſſes, Miniſters Stipends, 


ker fail to getAllowance of the ſame as ſo much paid of their Rent, So that 
(wgrntinnie's' Name has been inſerted only for the more eaſy expediting of the 
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November 7, 1717. Thomas Scot in Caſtlemains of Crawfurd, againſt Mr: 


William Bailbe gf .Glentewing Advocate. 


Halle acknowledged himſelf to be juſtly addebted and reſting to Robert Scot 
of Gilesby: the Purſuers Author 100 Merks, which he obliged himſelf, his Heirs 
and Executors to pay-to Robert Scot his Heirs, Executors or Aſſignies at the 
Term therein-mentioned, with Annualrent from Martinmas preceding 1695. 
 Alledged for the Defender. The Bond is uſurary and null; the Debtor 
being obliged to pay Annualrent five Months and twelve Days before the 
Date, without ; any Declaration (as is uſual when Mony is borowed betwixt 


Tams) that the Mony, was lent at Martinmas, for this is like the taking 


Aumnalrent before Hand, which imports Uſury, December 1, 1680, Johnſton 
Ay the many different Shapes that uſurious Oppreſſion 
„ ſhould be a prevailing Motive to check the leaft Appear- 


! 
lath broken forth in 


o 17 


7 L 
> 


1 Rahel for the Purſuer. Uſury by our Law is the taking a greater Inte- 


delt for, Mony than the Act of Parliament allows, or taking fore. hand Payment 
1 : # & % 1 3 8 51414 4 4 1 KF ; , . i PLE F „ » 5 1 . 4 Pu } | N 4 14 + . 
of Intereſt : neither of which can be alledged in this Caſe. For the Words 


dag Keteec aud reſting, do not argue neceſſarily, or imply, that the Mony 
Vas borrowed. and received at the granting the Bond: but it is to be pre- 


8 n 


And alledged that the raking the Diſcharges in Craigin- 
Name, is no Argument that the Payments were made by him, ſeeing 


tom the Creditor ; which he ſcrupled as little to grant, as the Declaration 


the like in their Maſters Name; and yet having theſe in their Cuſtody; 


Thomas Scot purſued Mr. Milliam Baillie, as Heir to James Baillie of Glen- 
tewing, for Payment of a Bond dated 23 April 1696, whereby James 
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ſumed, at Aus valeat, that the Bond was granted for Mony owing by m 
. Granter to the Receiver at Martinmas; And it was reaſonable to make it 
bear Annualrent from the Time the Mony fell due. And tho? the Bond j; 
uncautiouſly written, for not expreſſing when the Mony was firſt due to g. 
Creditor z this Overſight cannot be ſuſtained as a Ground to charge the Gyj, 
of Uſury upon the Purſuer, who is not the original Creditor, but an Afſigny 
for an onerous Cauſe: Eſpecially conſidering, that rio Annualrent hath been 

aid as yet. 3 | : 
n The. Foals found, That the Purſuer is not guilty of Uſury, and theres 

_ repelled the Defence. FR rf og Ol 
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November 8, 1111. The Lord and Lady Ormiſtoun, ainſt John Hamil 
of Bangour and his Tutrix. o a3 any tas Gn 
DD Argour having raiſed Reduction of a Decreet obtained at my Lord uf 
: Lady Ormiſtoun ce, Agai in leir m 
| ady ſtoan's Inſtance, againſt him as Heir ſerved cam Beni 
Iuventarii, to the Lord Whitelaw, for Thirty three thouſand eight hundr 
and fourty nine Pound: The Lords allowed Bages Reduction to ben 
ceived incidentor, in a Proceſs of Adjudication upon the Decreet, as to Ret 
Tons in Jure, and inſtantly verified; But found, That he behoved to procl 
in the common Courſe, as to other Reaſons in FaFo, requiring a Term to 
Prove them, and refuſed to diſcuſs even the Relevancy of theſe intidemm te 
Top Adjudication, reſerving tlie ſame contra Execationem 


"November 9; 27167 br Andrew Kennedy; in 5 Alexander cg 


| S Kennedy having applyed to the Lords by Bill, Repreſenting 
That he had cauſed duly cite Sir Alexander Cuming to appear ail 
the Third of this Inſtant now paſt, to anſwer ſummarly to the Fetitionet! 
Claim of Expences, which the Houſe of Peers ordered to be directed and uu 
ed in the Seſſion (ut ſupra Jul) 21 laſt) and craving, That the Lords would 
proceed therein and determine, according to the Inſtructions he was ready td 
offer : The Lords found, That Sir Alexander Cuming being a Member Par 
liament, was not bound to anſwer tothe Petitioner's Claim, during the Con 
_ tinuance of his Privilege of Paliament; notwithſtanding the Order of thi 
J T5 On TIO goin FT 
November 13, 1711. Willam Douglaſs of Dornock, zi» William 
n.. . Oren, 0 8 


. W Iliam Douglaſs of Dornoct, who acquired the Reverſion of a Wadſeſ 
F of the Lands of Vatholm granted by Maxwell of Caſtlmilb, d 
* William Carathers, raiſed a Reduction and Improbation of Wiliam Caru 
- Zhers's Right, and while his Title to the Reverſion was lying in the Hands "if 
N illiam Carutherfs Lawyers given out to be ſeen in that Proceſs, uſed an Ordel 
| of Redemption againſt Carathers ; and thereafter uſed a new Order, wherein 
he produced his Right to the Reverſion. When Dorzock came to infilt in 4 
PDeclarator of Redemption, the Defender alledged, That no Declarator could 
h 8 occed upon the firſt Order, becauſe Dorxock was a ſingular Succeſſor t0 the] 
KRevyerſion, and his Title not produced either in the Inſtrument of Requiſition 
h ET 
Rephhed for the Purſuer. x. No Law requires the Uſer of an Order of Re- 
demption to produce his Title, which the Wadſetter ſhould not cont! wy 
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rpexter, John Gay and others; 
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8 The Caledonia at a publick 
& betwixt him and Captain 
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ſuppoſeth a principal Obligation, to which it is acceſſory: And when prinz. 


count. Beſides, the Admiral's Decreet doth not proceed upon any ſuch 


Cuſtom of Scotland and other trading Nations in Europe is. So by the Sco 
Law, Mariners have a tacit Hypotheck upon the Ship and Fraught for the 


famed Lawyers. 2. By the Practice of this and other trading Places 
Mony be lent for repairing a Ship affected with an expreſs Hypoth, 
as a Bill of Bottomry, or, which is more favourable, if ſhe be ,repairdþ 


of the Overſeer of the Ship (which often is not, and cannot be at Hand) dig 


| Seafaring Men, preter Juris communis Regulas. In this Caſe, beſſde e g 


_ the Repairer of Ships (and not the Conſtitutions of Holland or other Cound 


ſupreme Courts of Holland, Flanders and Savoy, followed the Diſpoſition of the 
Roman Lam, till a contrary Law was made among themſelves. in this Matter: 


a particular Law for that Effect is neceſſary, „ e 
„The Lords repelled the Reaſons of Suſpenſion and Reduction, and found te 


— 


endam, viz. Ne Aſpettus Urbis deformetar Ruinis, applicable to the Repair: 
er'of a Ship. 2, A Hypotheck being only an acceſſory. Security, requires an 


palis Cauſa non conſiſtit, nec ea que ſequuntur Locum habent. In the Roman Lay 
the Hypotheck did not take Place in Favours of Redemptor Operis, who ad. 
vanced Mony to any Perſon ad reficiendas des; unleſs the ſame was dom 
mandante Domino, L. 1. ff. in Quib. Cauſ. Pign. & Mp. T acit, Voet. Commen 
Ibid. N. 28. Now, it is not pretended that Breholt was Proprietar of th 
Ship: And Arbuckle*s Order to deliver to him the Materials Dy "Utenſils, 0 
order to refit the Ship, cannot import a Mandate to him for repairing he 
or contracting with other Perſons about the Reparation upon Arbackle's 40 
| | | a | Ma 
date, but upon the Suſpender's being Intrometter with the Ship. that was hy 
pothecated to rhe Chargers for their Expences and Reparationss. 
"> Replyed for the Chargers, 1. The legal Hypotheck in this Caſe, ma 0 

pleaded from the Reaſon of the L. 6. F. Qui potior Inpig. ſalvam enim fon 
tot ius Pignoris Cauſam: And from the parallel uncontroverted Hypotheck gin 
to the Repairers of Houſes. Tho the Roman Law be not expreſs for us, & 


Wages ; a Skipper has a tacit Hypotheck upon the, Goods for his Frayy, 
Voet. Comment. Tit. F. in Quib. Cauſ. P gu. Tacit. N. 29. And Simoni 


oy 


Fare, tells us, That V/ hoaterno illis qui in Navis Refectionem credidimt, 


 Hypotheca competit in ny N Navem. a Now, the true Rule to regulate ch 
Matters, is the Jus Gentium collected from the concurring Teſfimonts 


radeſmen; the Lender or Repairer is preferred to the Bottomry : Ihe 
orrower or Imployer had but the nN Direction of the Ship, whetha 
he was truly Owner o 1. For 17, When a Ship needs to be repaired ino 
to a Voyage, Workmen ſhould be obliged to inquire narrowly into the Tile 


ſhould either fail for Want of Reparation, or the Voyage be defeate!tirof 
their not being timely refitted; which would prove ruinous to Trade a Nad 
vigation. Upon which Account, many Privileges are indulged to'Ship, and 


neral Ground of Law, there occur many Circumſtances of Conſent tothe Ne- 
pairing, and Ratihabition, that per ſe might be pleaded as obligatory upon ths 
Suſpender Actione Mandati, or 'Exercitoris, © | 
Daphed for the Suſpender. The civil Law which allowed no Hypotheck tc 


tries) ought to be our Rule, in Caſes where our own Law is ſilent. And as thai 


So before ſuch an Extenſion of the Jus Hypothecæ 7acite can obtain in Scotland, 


n 


Letters orderly proceedeld. 


Eodem Die. William Armſtrang iu Bogſide, and John Irving of New- 
orchyard his Maſter, againſt John Sharp of Hoddam and his Tenanis. | 
FF the Proceſs of Spuilzie at the Inſtance of William 4rmſtrang and his! 

Maſter, againſt S2arp of Hoddam and his Tenants, a conjunct P ge 


f 


8 — — 
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The Lords allowed the Witneſs to be received; he purging himſelf by Oath 
ofany Malice towards the Purſuer, e eee 


November 20, 1711. ACT of SEDERUNT, for the more ready and baſie 
laminiſtration of Juſtice before the Lords of Council and Seſſion, — 


[ © Ho Lords of Council and Seſſion, for further regulating Bills of Suſ- 
I penſion and Advocation, for the Benefit of the Liedges concerned, 
o Enact and Declare, That the Ordinary upon the Bills may in Time of Seſ- 
fon or. Vacance, paſs Bills of Suſpenſion in part, as the Reaſons ſhall appear 
o him, and refuſe them as to the remainder ; And that the Letters of Suſ- 
jenſion be expede accordingly, for that Part only for which the Bill is paſt. _ 
II. Item, Where a Reaſon of Suſpenſion or Advocation, at paſſing, is offered 
b be proven by the contrary Party's Oath, and the ſaid Party is abſent, ſo 
tat his Oath cannot be got, the Bill, in ſo far as concerns that Reaſon, is to be 
fuſed, unleſs the Syſpsndes o» Deaifes of the Advocatinn do give his Oath of 
Ichomny thereupon, in Caſe he be preſent 3 And it abſent, that ſome Docu- 
ment be produced under his Hand, for inſtructing that the Reaſon is not in- 
en in the Bill by the Drawer, without a Warrant: Which Document, and 
ther Vouchers preſented with the Bill, ſhall be keeped by the Clerk of the 
Nis, unleſs delivered up by him to the Party upon Inventory and Receipt 3 
WT 4nd at or before diſcuſſing the ſame, the ſaid Vouchers or the Inventory and Re- 
a cp mentioning them, ſhall be tranſmitted to the Clerk of the Proceſs; To the 
Effect, that if the Reaſons prove calumnious, or the Vouchers be diſproven, the 
zulpender or Raiſer of the Advocation may be decerned in Expences, and that 
ay Warrant for tranſmitting ſhall be granted and executed gratis e 


\ 
| 


/ III. Item, That a Roll of the Deliverance upon Bills of Suſpenſion or Advo- 
1 tion, be affixed the. ſame Day they are given by the Clerks of the Bills, upon 
| ome publick Place of the Bill-chamber, and there continued for a Week, 
eng the Date and Tenor of the Deliverance : And that all the ſaid De- 
1 lverances in Time of Seſſion, be intimated in the Outer-liouſe the next Seſſion- 


ty, with the other Deliverances and Intimations in Uſe to be made at that 
Time and Place « Certifying the Clerks of the Bills, That if they failzie, they 
ball be fined by the Ordinary in a Crown or more, Toties Quotes, for the 
| Uſe of the Party prejudged, or of the Poor, as the Ordinary ſhall think fit, to 
be nid by the principal Clerks or Perſon officiating for the Time, or Collector 
of their Dues, or any of them. | | | 


IV. Item, As to Advecations, where the Party againſt whom the ſamen are 


taſed, (hall, at difcuſſing, conſent thereto, the principal Cauſe ſhall be ſum- 
narly diſcuſſed, without any AR againſt the Time to be appointed by the Lord 


Ordinary for that Effect. 
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V. Item, For prevetiting Delays in Proceſſes, eſpecially when firſt called i, 
the Outer houſe, the Adyocates are ordained to be ready to debate 'thei 
Cauſes, as they are called by the Courſe of the Outer-houſe Rolls, and there 
all Defences are to be proponed, and fairly debated, that the Ordin +4 may 
give his Intetloquitor 1 N or make Aviſandum therewith, as He ſhill 
{ce Cauſe :* Aud if the Purſuer be not ready, the Ordinar ſhall delete the 
Cuufe to De again Inrolled in the ordinary Form; Or if the Defender com. 
pearing demand the ſame, Proteſtation ſhall be granted for not inſiſting; 
Whi iy Proteſtation ſhall” not be recalled but upon immediate Payment, # 
leaſt of ten Shillings Sterling, or more, as ſhall. be modified by the Otdimaty 
te be given to other Party : And if the Defendet be not ready, an AR or D: 
creet, or other Interlocutor, ſhall paſs as the Purſuer craves, and wo Ordinay 
ſces juſt, and which are not to be ſtopped or recalled, but upon Payment it 
all Points as aforeſaid. And it is alſo ordained, That in any Cauſe called h 
the Inner-houſe, if the Purſuer be not ready, the Lords ſhall, according as th 
Defender deſires, and they ſee juſt, either delete the ſame to be again h 
roll'd in common Form, or ſhall.proceed to the Cauſe as A And agaid 
what they determine when they ſo proceed, the Purſuer ſhall not afterwah 
be heard, unleſs he inſtantly pay Twenty Shillings Sterling, to be given! 
the other Party. And if the Defender be not ready, an Act or ,Decrect, « 
_ other Interlocutor ſhall be pronounced, as above-appointed, and ſhall notb 

recalled, but pine ayment of Twenty Shillings Sterling to be gin 
to the oppoſite Party in like manner. OC In OTE 
VI. item, That Twenty four Hours at leaſt before any Cauſe is to becal; 
led, whether in the Outer or Inner-houſe, either Party ſhall have lodge i 
the Clerk's Hands all Writs of which they are Maſters, not formerly givenat 
to the oppofite Party, or not formerly produced in Proceſs, and the partial 
Clauſe or Clauſes thereof marked, whereupon they intend to found any Al- 
ledgeance. As alſo, all ſuch Writs whereof the Ingiver of Bills or Alen 
to the whole, Lords, ur of Kepretentations a d Anl Wers co an Ordinary, ar 
Maſters, ſhall be produced, with the ſaid Bills, Repreſentations and Anſwaz 
and the particular Clauſes thereof marked, as above, upon which any All. 


* 


Fi 


_—_ | 


'geance is founded; With Certification in both the Caſes aforeſaid, I hat the 
Alledgeance ſhall not otherways be received, but upon Payment in theCaſe 
of a Concluded Cauſe, of the Sum mentioned in the Ninetesnth Articlefthe 

Aof Regulations 1695, and in all other Caſes, of the Sum of Fiftea Stil 

lings Sterling. And generally, without Prejudice of the forelald Pariculars, 
it Is ordained, That the Paſſages in all Writs to be founded on, ſhall be mark- 
ed, with Certification if they be not, That the Alledgeances founded thereon, 

ſhall not be regarded, except Payment be inſtantly made of a Muld to be 
modified by the Lords, and given to the oppoſite, Party... © 
VII, Len, That no Delays. may happen by the Writs their not being in} 

Proceſs at N or Adviſing, it is Ordained, That the Clerks giye up no 
Writs, but upon Receipt, and that. before a Frocels come to be ealled, or any 

Point thereof to be 1 they bring back all Writs ſo given up. by, Cap- 

tlon, if requiſite, as they will anſerit to the Lords. And further, it is 75 
Aten That cither Party who ſhall ſo detain ſuch Writs, ſhall be fiped at 
fa ittement of the Lords, in Fifteen Shillings Sterling at lealt, Lier 

SOME; te By the Twenty urch Artes er the {aid Results 1572, K 

Rl That the Suſpender's Advocate be not allowed to propone any nes 

; Reſon of Sulpenlion at the Bar, which was neither at firt libellcd; nor there. 

after elked and given out to, and ſeen by the Charget's Advocates, unleſs Con: | 

. fighation be made, as by the ſaid Act is appointed. Which Article of Reguls | 

tion, the Lords ordain to be punctually obſerved in Time coming. 1 
| : | f 3 | A. 7 
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IX. Item, After an Ordinary hath reported a Cauſe in the Inner-houſe, the 
Lord Reporter is allowed to come with the Proceſs to the By-bar in the Outer- 
houſe, and there report the Lords Interlocutor, .and apply the ſame, by aſlign- 
ing 2 Day, or decerning; but not to hear any new Point, mn” 

X. em, That the Roll of ordinary Actions for the Inner-houſe may not 
pe neglected, by the Appointment of Cauſes to be ſummarly heard, the Lords 


upon adviſing concluded | Cauſes in the Beginning of the Seſſion, there ſhall 
de two Days in every Week at leaſt, Vi. Tueſday and Wedneſday, appointed 
and affixed for hearing ordinary Actions in the Inner-houſe Roll, and that 
preciſely at Eleven of the Clock at furtheſt : The Lords in the Inner-houſe 
will for that Effe& put a Stop to all Bills and Anſwers, excepting the laſt five 
deerunt Days of the Seſſion, both as to ordinary Actions and Bills. 
XI. Item, Where Cauſes are appointed to be fummarly heard in Preſence, 
It is ordained, That there be a Deliverance of the Lords ſigned by the Pre- 
dent thereupon, and that the Clerk of the Proceſs give a Copy thereof ſub- 


ſcribed by himſelf, to any of the Parties demanding the ſame, without Fee or 


Reward, the ſame being always without Prejudice of the Clerks Dues, ap- 


pointed by the .8th Article of Regulations 1696, for Hearing in Preſence ; 


And that any of the Parties producing the ſaid Copy to, the Keeper of the 
Inner-houſe Rolls, at the ordinary Time and Place for inrolling of Cauſes, the 
ſaid Keeper in the Preſence and View of the Party preſenting him the Copy 
foreſaid, and prior to any other Cauſes whereanent he has not, or ſhows not 


vl the faid Cauſe in a Book to be keeped by him for that Purpoſe only, for 
rhich Inrollment, he ſhall not exact nor receive more than the Sum of half 2 
Crown, and that the Cauſes inſerted each Day of Inrollment in the ſaid Book 


Keeper of the Rolls as to the whole Premiſſes concerning him, as is appointed by 


an Act of Sederunt, dated the 27th December 1709, and Intituled, AF ænent 
the Outer-vouſe Rolls. And it is further Ordained, That out of the ſaid Book 


a Roll ſhall be Weekly made up and affixed upon the Wall, with the other Rolls 


, 


har. roll of the Outer-houſe, _ 


td by the Ordinary on concluded Cauſes, be paid immediately after. preparing; 
Wd that the Keeper of the Rolls, before Inrolling any ſuah Cauſe, ſee the 
Uks Collector's Receipt of the ſaid Dues Marked on the Proceſs, with Cer- 


„ UI, Item, That conform to the Regulation 1672, the Lords when there 
5 Oecaſion for it, will meet in the Afternoon to receive Reports; and adviſe 
'Bills and Anſwers which do not require the Preſence of Advocates, - . 

XIV. Item, The Lords Declare, That whereever Parties are found to be 
Calumnious in their Alledgeances, either in ordinary Actions or Sufpenſions, 
they will modifie large Expences to the Party leſed. l. 
XV. Item, For reſtricting the Number of ręclaiming Bills, The Lords Dif- 
Urge the Clerks to receive more reclaiming Bills againſt any an; W: 

3 es 4 ICLENC 


of the Cauſe, that he ſhall be made to pay to the other Party the whole Sum 


declare, That after elapſing of the Time which they ſhall think fit to imploy 


; Copy of a Deliverance for a ſummary Hearing already in his Hands, ſhall In- 


&k Numbred on the Margin thus, 1, 2, 3, 4, Oc. And that the Keeper im- 
wdiately, and cloſe beneath each Day's Inrollment, ſubjoin a Note in Words 
Length and not in Figures, hearing the Date of the Inrollment, and the 
Number of Cauſes fo Inrolled, and that he carry the ſaid Book, with the Books 
of larollinent for the Outer-houſe to the Ordinary there for the Time, to be 
fined and reported by the Ordinary, and under the ſame Certification to the 


for the Inner- houſe, to the Effect the Cauſes therein contained, may be called 
and diſcuſſed, according to to the ſaid Rolls, in the ſame Manner as is ap- 
painted by the Act of Sederunt of the 11th of November 1708, for the Side: 


XII. Item, It is Ordained, That the Clerks Dues for prepared States modifi- 


tilenion to the Party who ſhall not have paid his half thereof before calling 
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 configning of Twenty Shillings Sterling to be delivered to the other Party in 


ther the Lords Declare, That they will not for hereafter, receive or hey. 


The Lords appoint all dilatory Defences to be propoted at one Time, and 


Scripto, or where Writs are to be uſed in Modum Probationis, it either th 


to produce them, with Certification, That if they occaſion the affigning i 
Terms, or the granting of Diligence for Recovering of them, the Party is 


a Mult as the Ordinary, before whom in the Courſe of the Proceſs: the fm 
Bs made appear, ſhall modifie, or as the whole Lords ſhall modifie in 'Pre{ncy 
when the Caſe happens in the Inner-houſe, the ſame not being under Fou 
Shillings Sterling tor the Uſe of the other Party. And generally it is ordan- 
Minutes for a Record thereof. 
November 22, 1711. ACT of SEDERUNT for the more ſpeedy diſufn 
Mona Man. . SES. 
1. 
faid* 


Proceſs originally of another Kind reſolves into a Compt and Reckoning; the 


eation, That if he ſhall neglect or refuſe to charge Himſelf, he ſhall be holden 


Tatrometter ſhall conceal any Part; in either of theſe Caſes they ſhall be 


free to the other Party, to make up and add to the Charge as he ſhall {eq 


to be ſigned by che Party, if preſent, or by his Procurator, if abſent, wit 
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Preſence than T'wo, and that they receive not the ſecond, but upon the Ingiverz 
Caſe of Refuſal, but otherways to be given back to the Petitioner. - And fur. 


any third reclaiming Bill, unleſs upon new Matter of Fact, and fufficient 
Evidence given for Verifying what is recently come to the Party's Know. 
ledge. 1 1 / br OA 

XVI, Item, For further preventing of ' unneceſſary Delays in Proceſſey, 


theſe being diſcuſſed, all peremptory Defences or other Alledgeances to he 
proponed, at leaſt before any Report or Application to the Lords in Preſenc, 
with Certification, That any Alledgeance not propofied' timeouſly, as ſaid i; 
ſhall not be heard thereafter, unleſs it be come recently to Knowledge, or 
the Proponer's Obſervation ; And that in either of theſe Caſes, he pay a Mulz 
to the other Party for his Expences to be modified, as there ſhalt be Cauſe: 
And in all Cafes where it is pretended, That an Alledgeance is but recent 
corne to Obſervation, the ſame ſhall be inſtructed by Oath, and no othe 
ways: DEST” | 3 EY 0190. ee e 

XVII Item, That where a Party propones an Alledgeance to be inflrudy 


Purſuer or Defender be Maſter of the ſaid Writs, they are appointed inſtanj 


is Maſter thereof, and who occafions the ſame, ſhall, in that Caſe, pay lick 


ed, That all Mulcts Sentenced in Proceſſes be Marked by tlie Clerk in the 


F 


"HE Lords of Council and Seſſion, for the more ſpeedy Difucch © 


1 Proceſſes of Compt and Reckoning, Ena&' and Declare, That the 
id Proceſſes ſhall be Inrolled in the Regulation RolIl. 
II. Item, When any ſuch Proceſs is called befote the Oi dinary, or when 1 
Ordinary is to aſſign a Day to the Accomptant, in Caſe there be Compe? 
ance for him, betwixt/and which he is to give in to the Clerk of the Procels 4 
Charge againſt himſelf of the whole Subject, to be comnpted for with Ceri 


as confeſt upon the Charge to be given in by the Purſuer, the faid Putfuet 
always giving his Oath of Calumny thereupon : And Where the Defender g19% 
in s Charge, if any Fart thereof ſhall'be found to \be-doloſ+-omiredy or th 
the Defender being directly and principally liable to compt, and the aRuill 


| 


decernedin the Double of whatſhall be found to be ſo omitted, it being always 


Gauſ e! 5; 1 41579755 V 
III. Item, The Defender, or Accomptant, ſhallkwith his:Chatos againſt tlic 
Day appointed, give in a Copy of his Diſcharge, both Charge 450 Diſchargg 


the 
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+ Vouchers and whole Inſtructions he is Maſter of, and in the ſaid Co; 
F"..ebndeſcend upon the Articles inſtructed and their Veh AT alle, 
mark che; Articles not inſtructed; that the ſame may be conſidered by the 
\yditor, in Order tc afſign a Term for inſtrukting them, as he ſhall find juſt, 
0 ertily ing the Deſender, That he ſhall not thereafter be heard upon any ge 
\rticletof Diſtharge, unleſs it be made appear that it recently came to his 
Knowledge, and then, if in Culpa, that he pay a Mulct to the other Party 
or id Expence of the Delay, to be modified by the Ordinary as he ſhall ſee 

ſe; it being always free to the other Party, to object againſt the Diſcharge, 


IV. Item, That the Ordinary before whom the Proceſs is firſt called, or is 
ined tox Compt and Reckoning, ſhall at the ſame Time, that he afſi 
Dey to the "Defender or Accomptant to produce, as aforeſaid, name the 
Lord who,-in Courſe is to be Ordinary to the next Compt and Reckoning, to 
Auditor thereof; and that the Dues formerly given with the Bill in Preſence, 
zving an Ordinary, be paid to the Clerks ColleQor, and marked by him on 
Vite, After the Charge and Diſcharge with the Inſtructions are pro- 
laced, [the Ordinary (according to former Practice) is hereby authorized to 
ppoint one or moe Advocates, who are not imploy ed in the Cauſe, or other 
proper Perſons, Men of Integrity, Judgment and Experience, to conſider 
ke whole: Accompts with the Writs and Inſtructions produced, and thereupon 
ater the Points in Controverſie, and to prepare and adjuſt the Minutes 
br the Ordinary to give his Interlocutor upon the whole, and that with 
gafent to ſuch Proceſſes already depending, as well as theſe to be raiſed; 


guns a 


Ind the ſaid Advocates, or other Perſons are hereby required to be diligent 
ad exact in their ſaid Work, and are alſo authorized and impowered tõ 
point Days to the Parties and their Lawyers with the Clerk of Proceſs, to 
ume and point out to them their ſeveral Alledgeances; and when the State 
W Pier the ſame ſhall be marked by the ſaid Advocates or other per- 
bn, and their marking dated, and immediately thereafter lodged in the Clerk's 
finds, chere ro ly for the Space of Eight Ways, to be ſeen by all concerned. 
without any Fee or Reward ; after which Time no Objection ſhall be received 
inſt the Fact ſo ſtated, but upon Payment of Twenty Shillings Sterling to 
te other Party that's delayed thereby, and with Power to the Ordinary 
pincreaſe the Mulct from Circumſtances : And if any new Point ſhall occur, 
the Ordinary may diſcuſs or remit the ſame, to be conſidered and reported 
by the ſaid Advocates or others, as above: Which Advocates, or others 
foreſaid, ſhall have ſuch Allowances from Both or either of the Parties 
fr their Pains and Attendance, as the Lord Ordinary ſhall modifie and 
| VI. Item, For the Benefit of Creditors, that they may be acquainted with 
the State of Accompts of Factors upon Eſtates ſequeſtrate : The Lords do 
In& and Declare, That all ſuch Factors for hereafter, ſhall within Six 
W Months after the extracting of the Factory, make up a Rental of the Eſtate, 
Land of bygone Reſts, to be reported to the Lords, and lodged in the Hands of 
dhe Clerk to the Proceſs, there to ly, and be made forthcoming to all Parties 


Wing Intereſt, without Fee or Reward, that accordingly the Factor may be 
VI. rem, When any Alteration happens in the Rentals, by giving down 
ay Part of the Rent (which is always to be done according to the Rules of 

Law) or when it falls out that the Rental is increaſed or further diſcovered ; 
then the Alteration and what is further diſcovered, ſhall within three Months 
| ee be reported and put in the Clerks Hands, in Manner and to the Ends 


woye · mentioned 3 | vr 
on EIT r VIII. em 
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| VIII. Tem, The ſaid Factor ſhall once every Year give in a Scheme of his 


Creditors may have Occaſion | yearly to ſee them, and provide themſ 


fail in any Part of the Premiſſes, it ſhall be a Ground of removing them And 
further, If the Rental made up, and reported by them ſhallbe found deficien, 
and concealed, or any Addition thereof ſhall be omitted to be eiked in Mann 


Accompts in Manner foreſaid, they ſhall be liable in ſuch a Mulct as the Lords 


Six Months after the Date of this Act, to give in Rentals, and within a Ye 
after its Date, Schemes of their Accompts of Charge and Diſcharge fince thei 
Entry in Manner foreſaid, and to renew them every Year thereafter, unde 
the Certification and Penalties above-mentioned. e. 


Inſtructions appointed them by the Lords in this and former Acts, and her. 
ways eording 9:IBG> je 101 047 clade 27 3 25h Soma 006 2,9 


Iſobel Logan his Relict, for exhibiting ſome of her Husband's moveable Ef 
in her Cuſtody, that the Purſuer might make up Inventory and confirm. 


is gifted and declared: But it ſufficeth for the Defender, if they ben hi; 


by l 1 _ — 4 — * pe * © PS — Ju = = \ ya = \ wr 
__ —— _ - — — ——— : — G 
- „„ . ⁰ %.!;!᷑̃ĩ ͤ ̃ͤĩͤ oe” Fe rents — ; a G y ; 8 — i l 
MORNE INIT *. p ; Y * * L : 5 8 7 
y 1 N y 8 * N 5 ” - = 
K : — * - : 
, a ; a IN . . 4 28. _ ö 
's 7 . 5 * ks 
2 — : g 5 we " 8 , 2 * 3 
1 
= 5 


againſt the latter until ſhe her ſelf confirm the ſame Goods as Executri f 
the Intereſt of all Parties: And both cannot confirm the Tame Subject. Nov 


Right to retain, the Defunct's Means and Eſtate might be huddled up to th 
L.,, 7 . ͤ glig reeds og 
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Accompts, Charge and Diſcharge to the Clerk" of the Proceſs ; fo that the 


with proper Means of checking them; Certifying ſuch Factors, That Tien 


above - mentioned, they ſhall in that Caſe be decerned in the Double of What 


* 


is ſo omitted; and if they ſhall neglect yearly to give in a Scheme of 


their 


ſhall be pleaſed to modiſie, not being under an Halt Lear's Salary. 


IX. Item, Such Factors as are already appointed, are hereby ordained within] 


1 — | WY 1 4 aan 
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X. Item, That all Bonds of Cautionry for the ſaid Factors ſor hereafer 
ſhall contain an Obligement for the Factors their Obſervance of the Rules and 


Eodem Die. Elizabeth Dickſon Spouſe 10 Patrick Heriot Merthant i 
Fiſherraw, againſt Miſtreſs Iſobel Logan Relict of Mr. John Dickſon 


| N the Proceſs at the Inſtance of Elizabeth Dickſon, as Executrix dectrned 
to Mr. John Dickſon her Brother, and having a Licence to purfue, apinf 


Alledged for the Defender. She cannot be obliged to exhibite and delre 
the Goods, becauſe ſhe hath a general Aſſignation from the Defunct tif 
moveable Goods and Gear that ſhould belong to him the Time of his Decalf 

which, tho? not good, without Confirmation, to recover the Subject fron: 
Third Party by Way of Action, is good for retaining what the Aſſigny ht 
in her proper Cuſtody. As in an Action upon the paſſive Titles; it's a 
vant Defence, if the Goods be in the Hands of a Third Party, that the Bite 


own Cuſtody, to ſay, That the Eſcheat is gifted, tho? not declared; invhicl 
Caſe Poſſeſſion of the Goods ſupplies the Want of a Declarator, as it dot 
here the Neceſſity of a Confirmation. Nor can the Purſuer obtrude to th 
Defender the Want of Confirmation, ſeing the former cannot have Decrf 


tho? the Purſuer had confirmed and were in Poſſeſſion, the Defender woull 
oblige: her to reſtore them; and Fruſtra petitur quod mox eſt reſtitumin 
which is a good Defence in all Cafes except a Spuilzie ec. 
 Replyed for the Purſuer. The AG 26. Se. 2. Parl. W. & M. declariny 
ſpecial Afſignations not intimated or made publick in the Cedent”s Lifetim 
to be good and valid Rights to poſſeſs, purſue or defend without Confirmatio 
implies that a general Aſſignation can be no Title to defend or purſue : C 
omiſſus being held pro omiſſo. And if a general Aſſignation were a ſufficien 


The Lords found, That the Defender by Virtue of the general Aſſignatiol 
had Right to retain the Moveables that were in her own Cuſtody without 
Neceſſity of a Confirmation : The Purſuer being only Exccutrix decerne 
wich & Licence to purſue and not having confirmed the Goods. 
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November 23, 1711. ACT of SEDBRUNT Auen Bankrapts, the 
. Ranking of their Creditors, and Sale of their Eftates 
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PHE Lords of Council and Seſſion, for the more ſpeedy Diſpatch of 
Proceſſes for Sale of Bankrupts Eſtates, and Ranking of their Creditors, 
jp, according to the Power given to them by Laws and Acts of Parliament, 
qr ſetting down Orders and Rules for the Adminiſtration af Juſtice, and 
he laudable Practice of their Predeceſſors, in Purſuance thereof, EnaQ 
and Declare, That Proceſſes of Sale of Bankrupts Lands and Eſtates may be 


1 That the Raiſer of a Proceſs of Sale and Ranking in the Caſe of Bankrupt, 
uſe cite the Debtor and all his real Creditors, who are in the known actual 
roſſeffion of his Eſtate, by labouring or uplifting Rents in the ordinary Form 
of Law, and the Bankrupt's other Creditors, and all others, having or pre- 
ending to have Intereſt by an edictal Citation upon a Warrant to be con- 
mined in the Summons of Sale for that Effect, upon Sixty and Fifteen Days 
for firſt and ſecond Diets, at the Market Crofs of Edinburgh, and Peer and 


4 1 — 


Twenty one and Six Days before the ſaid Days of Compearance. The 
xecutions of which ediQal Citations at the Market Croſs, Peer and Shore of 


lerks of Seſſion in Books apart, betwixt and the laſt Day to which the 


te aid Clerks are hereby appointed to make exact Minute Books of the faid 
Reoiſter, mentioning the Names of the Purſuer and Debtor, and the Dat 
if the Executions and Regiſtrations ; which Minute Book and Regiſter ſhall 


Ind in Caſe any Extract of the faid Executions ſhall be defired, the Party 


payed for Extracts 0: pro tive Writs. 


preventing the great Inconvemency that ariſes betwixt Creditors and their 


Creditors are allowed to give in their Bonds, or Extracts thereof, or other 
IifruGtions of Debt in the Clerk to the Proceſs his Hands, at any Time 
din Fourty Days after the making of the Sequeſtration, and that with this 
 WMchration to be taken in, in the Proceſs, and figned by the Creditor,” that 
iſ We gives. in his Bonds, or other Documents of his Debt, mentioning their 

Nies, and the Sums reſting, to the Effect the Factor appointed for the Debcor's 
Elite may raiſe and obtain Adjudication thereon to his Behoof; and upon 
this giving and Declaration, the Factor being thereofcertiorate, is appointed 


antion : And it is hereby declared, That the faid Adjudication ſhall be 
aried on by the Factor at the Expence of the Eſtate, to be allowed him at 


raiſed and carried on, and Decreet thereon expede in Manner following, 


ghors of Leith; which edictal Citation muſt be alſo execute to the ſame Day 
xt the Pariſh Church Doors where the Lands ly, after Divine Service, upon 


ith, and Church Doors reſpective above-mentioned, are to be duly returned 
d recorded in a particular Regiſter at Edinburgh, to be kept by the principal 
tations are given; with Certification, That otherways they ſhall make no 
hich, nor Proceſs be ſuſtained thereon : And it is hereby provided, That no 
pre ſhall be exacted or received for Regiſtration of each Execution, and 


kivering back the Principal to the Party tor Dues, or under the Pretence of 
#4 nk-mony, or orberways, than the Jum of 'Fwelve Ihillings Scots $5 And * 


made patent to the Inſpection of the whole Liedges without Fee or Reward : 

requiring the ſame ſhall pay for the ſaid Extracts the tame Dues that are 
IL ew, For the more eaſie expediting Diligence by Adjndicerivit; and 

Truſtees, in the Caſes where Aſſignations are made of Debts in Order to 


judge for the Cedent's Behoof, it is provided, That when Sequeftration 
opens to be made, and a Factor appointed for the Bankrupt's Eſtate, all 


o ne and execute Summons, and obtain Decrect of Adjudication in his H 
un Name to the Behoof foreſaid, he always kbelling upon the foreſaid De- 


£933 compting, 
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548 J Journal of the Seon; conmtainig 
compting, but thereafter. at the Event of the Ranking and Sale, to be pro. 
portioned amongſt the Creditors, for whoſe Behoof the ſaid "Adjudication is 
led, according to their ſeveral Shares and Intereſts in the Price, and failing 
thereof, to bè repeated from them by the preferable Creditors, to whom the 
Rents intrometted with by the Factor ſhall; be found to belong: And it 18 
further provided, That ſuch Creditors as ſhall not give in their Bonds, and 
other Inſtructions of Debt within the ſaid Fourty Days, or at leaſt beſore 
raiſing of the Summons for adjudging, as ſaid is, That the Factor ſhall at their 
Deſire adjudge a ſecond Time in his on Name for their Behoof in Manner 
above-mentioned, but upon the Creditor's own Expences, and ſo reſervin 
for all Creditors to adjudge from Time to Time in their on Name, or in 
the Factor's Name, as they ſhall pleaſe, until the Ranking be concluded 
Declaring always, That all the Creditors for whom Adjudication is led in the 
Factor's Name, as ſaid is, ſhall have the ſame Benefit thereof, and by Virtue 
of an Extract taken of the ſame, as if they had adjudged by themſelves on 
their reſpective Grounds of Debt, or were retroceſſed by the Factor; and 
it ſhall be leiſom to every Creditor for his own Security, to extract that 
Particle of the Decreet which concerns his own Debt, upon Payment ofthe 
ordinary Dues, without any Neceſſity of extracting the Whole 
III. Item, That after a Proceſs of Sale is raiſed, the Purſuer ſhall have Dil. 
gence granted him againſt all Havers of the Writs of the Debtor and Bankruptz 
Eſtate and Lands, to the Effect the ſame may be timeouſly exhibited in the 
%%% d K de 
IV. Item, If the Purſuer of a Proceſs of Sale and Ranking ſhall, 'during the 
Dependence die, or forbear to inſiſt, or if his Title and Intereſt ſhall happen 
to be ſatisfied or extinguiſhed, the Factor, if any be, or other ways any other 
real Creditor may, upon ſpecial Warrant from the Lords, take up the Proceh 
where it left, and carry it on to its final Iſſue, for the common Behoot of the 
wha Creams . he blade ir Mirg) 1 
V. Item, If the Debtor, or any of the Creditors, Defenders, compearing 
and producing. ſhall happen to dic, tho Proceſs thereupon ſhall ſtop no long 
than till their apparent Heir be cited to compear upon a Diligence, wit 
any Neceſſity of waiting the Year of Deliberation, or transferring the Procel 
paſſive againſt them; ſo that if no Perſon appear in the Place of the connot 
Debtor or Creditor deceaſed, the Lords declare they will proceed in thePrce 
where it laſt left, and to the diſcuſſing thereof in ſuch Manner, as when lartie 
65 U———ff , d ũ Wo, 
VI. Item, The Proceſs of Sale and Ranking being ſeen and returned, an 
called in the Regulation Roll, the Ordinary before whom it is called, ſhall aſſg 
a2 Day betwixt and which the Creditors ſhall produce their Rights in 
Intereſts, and at the ſame Time name the Lord who in Courſe of the Book 
is to be Ordinar to the next Ranking, before whom their ſeveral Rights an 
| Intereſts are to be Ranked, the Dues formerly given with the Bill in Preſend 
craving an Ordinary, being always payed to the Clerks Collector, -and markd 
buy him on the Proceſs: And if any of the Creditors ſhall fail to produce, 
leaſt within Eight Days of the Day affixt, they ſhall not he allowed to produd 
_ thereafter without paying a certain pecuniary Mulct to be modified by t 
Ordinary, not under Twenty Shillings Sterling, and to be increaſed accordi 
to the Delay the Producer is guilty of, and this Mulct to be: payed in to th 
Factor or Clerk, towards the defraying of the Charge of the Proceſß; and 
to theſe Creditors who ſhall produce their Intereſts, the Ordinar ſhall prefix 
Time for their deponing on HE Verity of their Debts, wherein if they fal 
| they: ſhall not be admitted to Depone. thereafter, but upon Payment of a Mulc 
not under the foreſaid Sum of Twenty Shillings, to be increaſed and applied i 
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VII. Lem, The Creditors and others having produced their Intereſts, the 
Ordinar is hereby authorized to appoint one or more Advocates, Who ate not 
imployed in che Cauſe, and Men of Integrity, Judgment, and Experience, to 
conſider the whole Production, and make à State of the Intereſts roduced, 
and of the Points of Controverſie, and adjuſt the Minutes for the Ordner, to 
give his Interloquitor upon the whole, and that with Reſpect to the Proceſſes 
already depending, as well as theſe to be raiſed: And the ſaid Advocates are 
hereby required to be diligent and exact in their Work, and are alſo impower- 
ed to appoint Days to the Creditors and their Procurators, with the Clerk of 
the Proceſs, to come and point out to them their reſpective Intereſts, with 
Certification if they fail, their Production ſhall not be regarded: And when 
the State is prepared, the ſame ſhall be marked by the faid Advocates, and 
dated, and immediately thereafter lodged in the Clerk's Hands, there to ly for 
the Space of Eight Days, to be ſeen by all concerned without Fee or Reward; 
iter which Time no Objection ſhall be received againſt the Fact ſo ſtated, but 
yon Payment of Four Crowns in to the Factor or Clerk for the Uſe foreſaid, 
and with Power to the Ordinary to augment the Mulct if he ſee Cauſe : But if 
any new Point ſhall occur, the Ordinary may either inſtantly diſcuſs, or re- 
mit the ſame to be reconſidered by the Advocates as above; and theſe Advo- 
cates ſhall have ſuch Allowance for their Pains and Attendance out of the Ban- 


 kropt's Eſtate, as the Lord Ordinary ſhall modifie. $8 
VIII. Item, If any Perſon lawfully ſummoned, either in common Form or 
Edictally, in Manner above-mentioned, ſuffer the Decreet of Ranking to go 
out, without producing and competing upon his Intereſt; the Decreet and 
Sale {hall not the leſs ſtand good, and the Purchaſer be bound to pay conform 
thereto, and the Perſon failing ſhall have no other Remedy, but to purſue the 
Receivers of the Price, and the Heirs, for Repetition, as accords,  .  _ 
IX. Item, It is hereby declared, That the Expence of raiſing and carrying 
Jon all Proceſſes of Sale and Ranking, and of extraQting Decreets thereon; 
5 n * N 1 of. the Rents of the Bankrupt's Eſtate 
15 mer 57 --C ut With 16 O. in, 4 tan Accamy t of the Who e 53 5 2 ” 
be produced before the Ordinary of the Sale, to be by him — NAPA 
quidate, and ſtated upon the Price, at ſo much upon the Hundred Pound, 
That it may be proportioned amongſt the Creditors, according to their ſeveral 
Shares;,.,W hich Expence ſhall immediately after the Sale be payed in by the 
Purchaſer to the Factor, if any be, or otherways to the Clerk of the Proceſs, 
to be compted for by them to the Creditors, or to the Purſuer of the Sale and 
Racking, in Caſe he advanced the ſame; and the ſaid Expence ſhall be allow- 
ed to the Purchaſer, out of the firſt End of the Price, or retained by him off 


. 


the Creditors having Right as accords, 
| Eodem Die. Alexander Murray of Burghtoun, againſt William Mguffog | 


x 


I Ichard Murray of Barghtoun, Debtor to the deceasd William Magie 
N of Reſcoe, in Four thouſand Merks, by an heretable Bond dated # An- 
1675, did, by a Tack of the ſame Date Ry the Bond, ſet to him the 
| Lands of Murraptoun and Cullindoch, for Payment of Two hundred and fourty 
Merks, two Wedders and two Stone of Butter yearly : With this Proviſion, 
Thit the T ackſman ſhould retain in his own Hands of the foreſaid Tackaaty, in ſo 
n, will compenſe and ſatisfie his Annualrents yearly and termly during the liot 
Poment of the principal Sum. Alexander Marray now of Burghtoan, Heir to 
Richard his Grandfather, purſued a Reduction and Declarator of Extinction 
"(the heretable Bond, by Raſcoe W and his Predeceſſors * | 
— at Z 
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Half of ſome Years Annualrent of the Bond, which the Parſuer ps 5 


| 8 « "A Frurnal if 75 Ss 


of the Lands ſeveral Years. without paying any — And = 
That t e Prices of the Wedders and Butter, liquidated 1 in this Proceſs, ought 
to be imputed in Payment and e of "OY s FP * at the 
Ter they ſel 77 by the 2 


non and 

bi i Nos} Gangs of 
a 

F with 3 ae e where th 


Tackſman was juſt in ＋ Ell of an improper Wadi erer, w. hoſe Intromiſſian 
ith the Rents doth ſtill impute from the Time they are uplifted ; and in 
fect, * Extinction doth not ſo much ariſe upon the Ground of Compeak, 

tion, as 0 f Pay ment. 

£ 5 5 Ion the Purſuer. Tis frivolous. to fancy. Roſe in the Caſe of a 

| er Wadſe Etter, for he never entred to Poſſeſſion by Virtue of the here. 

755 le Bond d, (which was a tranſcendent heretable Right upon Burghioums whole 

Eftate ) But only by Virtue of his Tack. By which he had indeed Power to 

retain the Tackduty, in ſo far as would fatiabe his AnoparOnts,: hut not fr 

KEY of his principal Sum. 

ords found, That the Compraſaion upon r Butter and wan 
a Wen on Y ie the Ties of the alia ds 


F 55 1 50 1. Rodger Gordon o Tr hen, a, John Mt he 
” ee, ö Jt ro * | , 
) Odper Gordia . is: a ds: a tribes If 1, ef B. 

| - maghie, having granted Bond to Mr. John Birnie for 1000 Met} 
AY bearing 'Annualrent : Troguben purſued John Mghie now of Bu 
gie, as repreſenting Alexander Meghiè his Crandfachtr, for Payment of 3 * 


had paid to Birnie the Creditor, conform © to ſeveral Diſchar 
822 ſome bear Receipt of Annualrents by Mr. John 5 55 From ae 
for himſelf, and in Name and Behalf of Balmaghie ; And ſome b r only Re- 
ceipt of the Annualrents from Troquhen, without the Addition | Fr binſe 
and in Name and Behalf of Balmaghie. 
Anſwered for the Defender. The Purſuer can culy ask eien from the 
Defender of Annualrents whereof the Receipts bear the ny en received from} 
Troquhen: For Annualrents paid upon Diſcharges mentioning Receipt of the 
Mony from the Purſuer for himſelf, and in Name and Behalf aforefid, are 
preſumed to have been advanced by both equally; 8 and T. aer has been on ly 
0 h e 6 the 
Repea for t wer. enor of, che Diſcha 8 eneotionng 0 9 
wa Moy b to be . om * Purſuer, 3 it Was EE Unleſs redar-1 
1. For the Add ition, In Name and Behalf. alf. of: Balmaghie and. Froquhes,| 
abs only, That the Debt was totally extinguiſhed 28 t0 the Creditor. And 
had CE Halt of the Mony been Balmaghic's, the Diſcharge would 2 1 
or. M ply, Received from Troquben, bur ee Jos Tagalus ard 


01 > 4 Lords. found That the Defender ous not 1 
| the. al Ren bee beas Receipe of te Mony 


from 
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Deciſions 'of the Lords of Seſſon, Ac. 1717, 551 
from: Troguben, for himſelf and in Name ard Behalf of Balm 51 0 w_ 
rh ſhould reſound to him the Half of thoſe Annualrents ad upon Recipe 
of the Mony ſimply from Troyes, without the foreſaid Addition of for himſelf, 
and in Name and Behalf of Balmaghies GG © ounn: 


1 


November 30, 1711. The Lady Semple, Ce inſt the Lord Semple and hi 


N the Proceſs of general and ſpecial Deelarator of ſingle and liferent Eſcheat] 


Lat my Lady Semple's Inſtance, againſt my Lord Semple and his Tenants : 
The Lords repelled this Objection made againſt the Denunciation whereupon 
the Eſcheat fell, that it did not bear that a Copy was affixed and left upon 
the 3 Croſs, and ſuſtained the Denunciation notwithſtanding Aut 


* 
* ” * 4 
* 5 wn, 


Fodem Die. The Creditors of Spot competing, 


Archibald Murray in the Year 1697, for Kenneth Urquhart then Collector at 


wanted and could not have the Writer's Name and Deſignation. Seing the 
Filler up of the Blanks, Viæ. The Dehtor's Name and Deſignation, Date and 


file of their Bonds lying by them, and nothing to do but fill up the eſſential 
Parts as Occaſion offers. Albeit it was alledged for the Laird of Rei and 
aher Creditors, That Fraud (which the Acts of Parliament deſigned to 


Ard there is no imaginable Reaſon, why a written Security without. the 
vithout the Name of the Drawer, as bad as a written one without it. Since 


or Drawer of the Security: 


William Hamilton of Fallahall and his Tators. 


againſt Fallahall, for ratifying a Decreet-arbitral pronounced in Anno 1608, 


Ground, That there was 4 literal Error in the Decreet, Northweſt being writ- 
| tn in Place of Northeaſt : The Lords found, That the Purſuer's uſing and 
founding on that Decreet per Modum Tituli in Actions at his Tnftarice; an 


| Kcauſe, Homologation doth regulariter infer a Conſent to the Deed only as 
uon of Errors in Calculo: Seing nihil tam Conſenſui contrurium «ft quam 


wiich is inſtructed by the Tenor of the Writ; is not impaired by the Error, 


4 


TN the Ranking of the Creditors of Archibald Murry of Spot, the Lords 
1 repelled this Objection againft a printed Bond of Cautionry granted by 


Aitoun, to the Earl of Glaſgow and other Tackſmen of the Cuſtoms : that it 
Witneſſes, was fully deſigned, and that is ſufficient in printed Bonds; which 


Cuftom hath made legal with us in the publick Offices of Cuſtoms and Exciſe, 
and Manufactures; whoſe Affairs are much expedited by having the commom 


| Writer's Name is not as good, as a printed one without it, or a printed Bond 


both do alike fruſtrate the Deſign of the Law, Vix. To aſcertain the Writer 


December x, 111. My. Francis Wauchop of Cakemuir Alvbcate, againſt 


N the Proceſs of Reduction and Detlarator at the Inſtance of Cakemtir? 


determining the Marches betwixt the Lands of Cakemair and Falla, upon this 


inſt him, was no Homologation of the Marches crav*d to be rectify'd. 
tisin Rei Veritate; and the uſing a fitted Accompt, doth not infer Homolo- 
Err. Plus valet quod agitur, uam quod ſimulate concipitur. And the Truth 


ut prevailsover it: Acforum Verba emendare Tenore Sententia petſeurrante; vos 
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eſt prolilatum, Lb. de Re Jadic. V. erat Re] Erratibm gaſturum n 
aitiatur, L. 6. $ 1. . de Oris Præſid. Beſides, the Nurſder founded po 
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the Heelert by Way bf Action and Defence to 
as he now pretended. it ſhould have been worde | 
operantur ultra eorum Intentionem. | 
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1711. William King Merchant in Glasgow, gainſt Robert 


a>} „„ 
* 2 * * 


1 i * 
e 


# 7. 4 


; by 
& "on : N 24 
2889 te 185 As ie 1 
4 e ; a 414 — _ 
* 


. * = 7 * of | _ 
LF 233 5 : . "z 1 * „ ge O'S) » 1 N 4 I A 4 __ , 
1 # : 130 ; $4 A*XS. 2b 119 0 ee 7 , 6.2." "9: | 7 
N the: Suſpenſion of a Charge 
2a 


4 Inſtance, of Nadim King, geit 
a Robent Efdals, for Payment, of 25 Pound Sterling and Intereſt ther oof 


Which Rchert E/#dte, by his Note December a, I) promiſed 


aw 
* 


| 0 . Becauſe, the Britiſh Statute doth only. en on 
Fore was a temporary Law of England, to bea.perpetuahL: 
the Br#/Þþ.Statute, being, but an Acceſſory, can go nò far 
of Eagland it was calculated to contiuu e. 
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December 12, 1711. Sir John Er in vf Alva, againſt Willlam Thonſon 
ionen i Leit. IgA eben i 
lian Thomſon having accepted a Bill drawn upon him by Alexandn 
VV \ Colvit of Kincardin in theſe Terms; William Thomſon pay to me or 
Order againſt the Term of Whitſunday, Lammas and Martinmas next to com 
1200 Ponnd Score, aid Shes worrour TRecetpr” V Wm 
of 25 Bolls of Beer bought and received by you from me, this being bat Prejuii 
ef any Bills formerly accepted by you to me. © Alexander Colvil indorſed this fill 
to Sir John Erskin, who charged William Thomſon for Payment. He ſiſ- 
pended upon Payment made to the Indorſer before the Tndorfation, conbrm 
to his two Receipts : Whereof one bore, Received from William Thomſon] 
Too Pound in Part of Payment and to Accompt of a greater Sum due by him to 
me; And another bore, Received from William Thomſon 20 Pound in Part 
Payment of à greater Sum reſting by him to me per atcepted Bills. 
Aledged for the Charger. No Debt of the Indorſer of a Bill can be a Ground 
of Compenſation, nor his ſeparate Receipts of partial Payment a Ground of 
Extinction againſt the Poſſeſſor, Forbes Treatiſe an Bills of Exchange, Paz. i034 
\ Becauſe of the exorbitant Truſt among Traders, whoſe Buſineſs requires 
more Diſpatch than to allow them Time to inquire at the Accepters of Bills 
( who perhaps ate at ſome. hundreds of Miles diſtant from them) whether 
they had made any partial Payment to the Creditor. ſince their Acdeptance. 
Tes, to ſuſtain partial ſeparate Receipts. would open à wide Door to much 
Fraud: It being eaſie for Perſons to accept Bills, and with the fame Breath 
take private Receipts of Payment from the. Poſſeſſor, who being Bankrupt 
might uſe them as Funds of Credit to intangle and cheat honeſt Men. There. 
lors ao prudent Man will pay the whole Sum in a-Bill;- without getting up 
the Bill; or pay any Part, without getting the partial Payment marked upon 
| e Back of the Bill, or deſtroying the old Bill, and granting a new one for 
os Remainder., .2, The Receipts produced do not relate particularly to th 
Bill, the Tenor whereof bears that there were other Bills — 15 
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id, from its being ſtill unretired in the Creditor's Hand. And if the partial 
payments had been to be imputed in Satisfaction thereof, the laſt of the 


{incardin, (as it does) but in full Payment of the Sam contained in ſuch a 
gf + Since the Sums in the two Receipts make preciſely the total Sum con- 
nined in the Bill charged for. 2 „ 

Anſwered for the Suſpender. Tho? Compenſation upon the Indorſer's Debt 
de not receivable againſt the Poſſeſſor of a Bill, Payment to the Indorſer is 
wock againſt any Poſſeſſor. Becauſe, Payment extinguiſheth ipſo Jure: 
Whereas: Compenſation takes no Effect till it be proponed ; ſeing Judex non 
weſt Daticinars invicem quid deberi, as the Lawyers ſay, © © 


* 


ative to Bills do not militate againſt ſingular Poſſeſſors. And found, That 
i leſs in the preſent Cafe could the Receipts founded on by the Suſpender be 
tained to extinguiſh the Bill in Queſtion: Seing that Bill mentions other 


Wo not expreſly relate to the Bill charged on. 


ecember 13, 1711. John Glaſſels Merchant in London and Bailie Henry 
| Hathorn hi Factor, againſt the Magiſtrates of Forfar. oats on 
againſt the Magiſtrates of Forfar, for Payment of Fifty two Pound Seven 


ninſt John Durham Merchant in Montroſe, upon this Ground, That the ſaid 


dl: to aliment himſelf, and deponing thereupon : If the Creditor refuſe or 
lay to provide and give Security for the Priſoner's Aliment within Ten Days 


doit, And whether the Priſoner obtained his Liberty by a formal Order 


the one Way more than the other. 
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 /aincs Maxwell of Leckiebank. 


Ines Maxwell Tutor dative to Mr. John Bonnar of Greigftodn, a fatuous 


lis cap 

Hot Mr. gebs He uplifted that Share; and was thereafter removed from his 
0 8 by Sentence of the Lords, ſubſticuting Mozcrieff of Mornipea in his 
Room, Alexander Swinton, as Factor for Many Bonnar Mr. William's Siſter, 
lied James Maxwell for her Part of the Sum confirmed. 
b eee for the Defender. Mr. John Bonnar is principal Executor and 
le, in the firſt Place to the Purſuer as another neareſt of Kin. , But the 
5 Aa Aa ² Deſender 


. FSY- 
er to the Indorſer, to Which in Dubio the Payments muſt be aſeribed: 
ged on is not 


Receipts would not have born in Part of Payment of a greater Sum owing to 


The Lords ſeem'd to be of Opinion, That in the general, ſeparate Receipts 


Ius to have been granted by the Suſpender to the Indorſer ; And the Receipts | 


IN the fubfidiary Action at the Inſtance of John Glaſſels and his Factor, 
tiling Five Pence Sterling contained in a Decreet obtained by the Purſuers 
n Durham being incarcerated by a Caption for that Debt, was ſuffered to 
ape out of their Priſon thro' the Fault or Negligence of the Jaylor, for 
lich the Defenders are anſwerable.: The Lords found the Defenders not + 


able ſabſiaiarie to the Purſuer, Becauſe, the AZ 32. Parl. 1696 impowers | 
Ikoiſtrates to ſet at Liberty-a Priſoner complaining to them, That he is not 


iter Intimation to him for that Effect, And in this Caſe the Creditor delayed 
b provide and give Security for ſuch Aliment: Albeit he was twice required 


bf the Magiſtrates, or by an Eſcape, perinde eſt to the Purſuer, cui nihil deeſt, 
Precember 14, 1711. Alexander Swinton Factor for Mary Bonnar, againſt 


Tferſon, having confirmed Mr. John ſole Executor qua neareſt of Kin to 
e deceas'd M illiam Bonnar his Brother, and given up in Inventory a Shark 
4 ital Stock in the African Company, and bound himſelf as Cautioner 
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Defender cannot be liable as Tutor; becauſe he is exauftorated, unleſs it cou 
be inſtructed that he hath of the Pupil's Effects in his Hand: Nor can he be 
inſiſted againſt as Cautioner for the Executor, till the Principal be gg 
Rephhed for the Purſuer. A fatuous Perſon confirmed Executor is but Noni, 
tens ſuch, the Tutor being in Effect Executor. For no furious or fatuous Peron 
can be bound in Law niſi ex Re or quantum locupletior factus eſt. And by the 

civil Law, he could not enter Heir, becauſe incapable to conſent, L. 63. f f 

_ #cquir,” vel om. Hered : Conſequently cannot be an Executor, who is He, 
n mobilibus. Therefore one becoming Cautioner for an Executor he knoyy 
to be fatuous, is either not bound at all, or bound tanquam Reus pr incipalil 
80 And if ſuch an Executor were, he might be ruined by the Faults of a malverſia 
ä Tutor. 2. Tho' an Executor or his Tutor may have Jus exigendi, they han 
not the Property of the Defunct's Goods and Gear. Bonds granted to Ex 
cutors for the Defunct's Means are affectable by his Creditors, who are pn 
ferable to the Creditors of the Executor, Stair, Inſtit. Pag. 5 16. December i; 

pn 1674, L. Kilbead contra Irving, November 24, 1675, Elies contra Hi 
= _- obſerved by Dirletoun. The Defunct's Moveables fall not under the Executy 
ſingle Eſcheat, in Prejudice of the Defunct's Creditors, Relict, neareſt q 
Na, ' Kin, Cc. but only in fo far as the Executor's own Share and Intereſt then 
can extend, December 21,1671, Gordon contra L. Drum, Stair, ibid. & Pagan 
Whence it is evident, That Leckiebank, who uplifted the Defunct's Mom! 
liable to the Purſuer one of his neareſt of Kin for her Share, either as hays 
=». the fame ig his Hand, or as Dolo deſen pff... 
Duaphhed for the Defender. Furioſus & Pupillus obligantur ubi ex Re tic 
"IP venit, L. 46. de Obli. & AF. As in the Action communi dividundo, or, which 
is of the ſame Nature, in Actione Familie Herciſcunde. Whatever Dout 
there was by the old Roman Law as to the Capacity of furious Perſons to h 
Heirs, L. 63. F. de acq. vel om. Hered : Yet Jure novo they might not al 
adire Hereditatem, or petere Bonorum Poſſelſionem, but there lay a Neceſi 
upon their Curators to do it for them, L.7. H. 3. C. de Carat. Furioſi & Prog 
Bruneman, ibid. and the ſurivus Perſons thereby become bound borh to Ga 
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t,jores hareditarii, and to the reſt of the Heirs. The fancied Abſurdities th 
8 the Purſuer would infer from ſuch an Obligation, are no other than whi al 
Pupils are expoſed to, whoſe Tutors may dilapidate their Effects: hit th 


_ Minors leſed may be redreſs'd by Reſtitution, and Action againſt their Tuto 
and their Cautioners. 2. Whatever Right a DefunQ*s Creditors may hay 
in his Effects while extant, in a Competition with the Creditors of the EA 
= cutor; its plain, That the Executor ſtands principally bound to the Defuncdt 
3 Creditors or neareſt of Kin, and his Cautioner only ſabſidiarie. Where at 
K xecutor is ſab Tatela, the Tutor acts but tatorio Nomine, and can only | 
purſued by the Defunct's Creditor or neareſt of Kin eo Nomize, or in quun 
he has of the Pupil's Effects. And tho a neareſt of Kin might Rei Vindiuuim 
recover any Part of an extant Species belonging to the Defunct, he hath only 

a perſonal Action for Nomina, & Quantitates againſt the Executor. So tha 
by Payment of the Mony to the Defender as Tutor, his Pupil became Owne 
thereof, and it mix'd with his other Effects, for which the Defender W: 
comptable to his Pupil. ET TEST 4 
The Lords found, That Mr. John Bonnar the fatuous Perſon was principal 
Executor, and liable in the firſt Place to the Purſuer; and that the Deſende 
could only be purſued tutorio Nomine, or as Cautioner for the Executor; anc 
found, That he could not be liable tatorio Nomine, now after he is exauctorat 
ed, unleſs the Purſuer inſtruet that the Defender hath the Pupil's Effects i 
his Hand; and he could not be inſiſted againſt as Cautioner for the Execvt0 
till he and his preſent Tutor be firſt diſcuſſed. l. nal 
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" gainſt Robert Semple of Ful wood. 


ITN the Suſpenſion of a Charge of Horning upon a Decreet of the Lords of 
Seſſion, obtained by James Smith, againſt Robert Semple ; The Lords 
bund, That an Advocate's compearing for Fulwood in that Decreet, and 


the Debt therein-claimed ; did not make a Decreet in Foro; and therefore 
reponed the Suſpender againſt that Decreet. 


N 10 1711. ; James Dake of Montroſe, againſt Maula of Ardin- 


N the Reduction and Declarator at the Inſtance of the Duke of Montroſe 
againſt Ardincaple, about the Right to the heretable Bailliarie of the Re- 
rlity of Lennox, the Purſuer being cited upon an incident Diligence as 
aver of the Defender's Rights: The Lords found, That the Duke in this Caſe 


n Exhibition, not being an Oath of Calumny. In the reaſoning of the 

ds upon this Point, one ſaid, That the Defender in an Exhibition might 
be held as confeſt for not appearing, or refuſing to depone ; and therefore 
in Oath in an Exhibition is Litis Deciſorium quoad the Deponent. And 


brmerly called for in the Exhibition, notwithſtanding the Defender's Oath : 


december 20, 1711. The Earl of Levin, againſt the Earl of Glencairn? 


5 the Secretarie's Dues for 39 Commiſſions to the Officers of the Regiment, 


then under the Earl's Command, payable out of the firſt and readieſt of 
the Pay due to the Regiment ; and drew a Precept of the ſame Date with the 
Bond for the like Sum upon James Oſwald and James Dunlop General Re- 
ſewers, payable ro Mr. David Scrimzeour out of the firſt End of the Pay 
toreſaid. The Earl of Levin (in whoſe Perſon this Bond and Precept at 
kneth came) purſued William now Earl of Glencairn as repreſenting his 


Father. 


Aledged for the Defender. No Recourſe is competent againſt him, either 


dad from the uſual Method of paying for Officers Commiſſions very quickly 
| Alte they are received; from the Earl of Melvil's then great Influence and 
Intteſt in the Nation as Secretary of State, for whoſe Behoof the Bond 


i ind Bill were granted in Truſt to Mr. Scrimæeour; and from the Payment 
i . chereof very early aſter the Date. 2. Ex ſeparatim, The Defender's | 
aber being denuded by the Precept on the General Receivers, of the Equi- 


nent Sum due by them to him, which he was obliged to leave in their 


"Dam 104 9m EIT. 


godem Die. The Repreſentatives of James Smith late Baillie in Tranent; 


making no Defence, but declaring that he had nothing to object againſt 


of Exhibition ought to depone in common Form; The Oath demanded in 


tho? the Purſuer could not be hindred afterwards to produce the Writ 


ſet he could never oblige the Defender to depone again upon his having 
hereof, nor fix the ſame againſt him by any other Probation. Another of 
he Lords thought that an Exhibition approached to the Nature of a Pro- 
ion by Witneſſes; And therefore Peers called therein ſhould depone in 
mmon Form, ſeing by the Law of Fxgland they depone ſo as Witneſ⸗ 


1 He deceas'd Earl of Glencairn in Anno 1690, granted Bond to Mr? 
David Scrimeour then Keeper of the Signet for 273 t6. Sterling, 


won the Bond, or Bill: Becauſe, 1. The Sum is preſumed. to have been 
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Hands to anſwer it: The Purſuer cannot now after 20 Years, recur . 
gainſt the Defender as repreſenting his Father; unleſs he can inſtruct Dil. 
gence for Recovery thereof. Becauſe, Precepts are Mandates which in 
the civil Law oblige to the exacteſt Diligence, L. 13. IL. 23. C. Mandy; 
And by our Cuſtom make the Mandatar liable to ſuch Diligence as he 
uſeth in his own. Affairs. Beſides, the Defender's circumſtantiate Cafe ;; 
more ſtrongly ſupported than by the general Rule: Souldiers, que Arne 
magis quam Leges ſcire tenentur, are much privileged, and their Pay allowed 
to circulate by Notes, Orders, Bills or Precepts from Colonels without 
Neceſſity of the Forms required in other Caſes; The Receivers, on whom 
the Precept was drawn, were Perſons of publick Faith and Credit; th, 
Precept was out of the firſt and readieſt of the Regiment's Pay, which wy 
monthly put in the Receiver's Hands by the Government; the Receiver 
interpelled by the Precept duly intimated could not pay to the Earl d 
Glencairn; and Mr. Scrimzeour has or might have got Payment of th; 
Whole if he had not been in Culpa lata, quam ex Natura Negotis tenty 
weſtare. © : 8 5 erm Lay 
f pe lied for the Parſuer. 1. All Precepts are Mandates with Reſpect vi 
Perſons they're directed to; but not with Reſpet to the Receivers & 
Creditors therein, as to whom they are plainly Ceſſones Actionum, or Il, 
ſignations, which being in Rem ſuam, eſpecially where granted as corrohy. 
rative Securities, don't import any Obligement to do Diligence: For ali. 
bet licet Jure ſuo uti vel non uti, as well as renunciare, December 16, 1008, 
Fraſer contra Keith, July 17, 1572, Earl of Weems contra Sir William Thm- 
ſon, December 27, 1709, Smith contra Vint, July 27, 1666, Earl of New- 
burgh contra Sir William Steuart obſerved by Dirletoun. *Tis true that Ap- 
priſers and Adjudgers entring into Poſſeſſion by Virtue of their Diligences; 
are obliged to continue, unleſs they can ſay, Debarr'd ; that ſuch might not 
be allowed clandeſtinely to deſert their Poſſeſſion, and thereafter pretend t 
the irredeemable Right by expired Adjudications. But it cannot be theng 
_ inferred, That the Receiver of an Aſſignation or Precept in Security (th 
he hath recovered partial Paymems thereby ) is obliged cw uſe Diligenli 
for the Remainder. There are not wanting ſpecial Grounds why Mr. Hu 
zeour could not be liable to negotiate the Precept: It was drawn vpathef 
general Receivers who never uſed to accept Precepts, and did not accept this 
and againſt whom no Man ever proteſted Bill, or Precept, or us'd Dilpencey 
but other Methods were taken by applying to the Treaſurer, where the 
Caſhier refuſed ro pay. Again, the Defender cannot obje& Want of Dili 
gence, becauſe, he himſelf hath uplifted the Fund of Payment: In far as 
the Precept is payable out of the firſt and readieſt of the Pay; And the girl 
of Glencairn hath uplifted more Pay ſince the Date of the Precept than 
would have ſatisfied the ſame. Nor is it ſufficient, that he left more Pay 
in the Receivers Hands than would do it: For the Queſtion is not, What 
Pay was due to the Earl of Glencairn over and above his Receipts; but 
whether he exhauſted the Subject out of which the Precept was payable ?, 
And fince at ſeveral Times he received a great Deal of the Regiment's 
Pay, after granting of the Precept; what hindred him to receive the whole, 
had there been ſufficient Caſh in the Receivers Hands 
_,_ , Daphed for the Defender. What is argued from the Parallel of Aſſignati- 
ons or Precepts in the uſual Form, is foreign to the preſent Debate: For 
the Earl of Glencairn was not perſonally bound to pay, and the Precept 
was limited to the Pay of the Regiment. Tho? the general Receivers 
have been fo far indulged, as not to be obliged to accept Precepts drawn 
on them, even When they had Effects in their Hands (which was neceſ- 
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Creditor- in the Precept was til obliged to negotiate it, and do what 
g what is pleaded 


Diligence the Nature of the Thing required, It's but triflin 

for the Purſuer, on the Precept's being to be paid out of the firſt and 

ceadieft of the Regiment's Pay, and the Earl of Glencairn's receiving great 

payments. For it is not to be ſuppoſed, That when the Earl of Glentairs 

drew this Precept, his Regiment was to ſtarve, The Earl was only tied - 4 

w by the Precept from acting any Thing in Defraud of it; which he _— 

zever did, on the contrary he never uplifted any Payments but with «a | 

que and ſuitable Regard to the Honour of this Precept, leaving always in 

the Receiver's Hand much more than was needful to anſwer it. And in | 

late Caſe 1703, James Henderſon having charged Daniel Hamilton for =_ 

payment of three Precepts proteſted both for not Acceptance and for not | 

payment ; The Letters were ſimpliciter ſuſpended upon this Ground, That 

the Proteſtation was not for four Months after the Drawing, and three 

Months after they fell due. The Deciſions cited for the Purſuer do not 

neet the Caſe. For in that, December 16, 1668, betwixt Fraſer and Keith, 

the Ratio decidendi was, That the Minute wanted a Procuratory of Reſig- 

ution neceſſary for expediting the Commiſſion ; and the old Evidents were 

Wot delivered. The Deciſion, Jah) 17, 1672; betwixt the Earl of Weems 

Wind Sir Wiliam Thomſon makes for the Defender, who ſubſumes in the 

Terms of the Quality, that if the Precept had been negotiated, the Mony 

night have been recovered. The Caſe betwixt the Earl of Newbargh and 

fir William Steuart has probably been ſtop'd and altered; ſeing the Lord 

hair, whoſe Collection is very full and exact before and after that Time, hath 1 

jot taken Notice thereof. Beſides, that Caſe toucheth a Miſſive, and not Ns 

Precept, it related to a Debt perſonally due by the Writer, was neither 5 

reſented, intimated or proteſted; which differenceth it from this Caſe, 1 

here the Precept was preſented, partial Payment made, and ſufficient © = 

fects left to anſwer the Saperplus, which thro? wilful Neglect were omit- 5 

W to be taken up. The Prattick betwixt Smith and Vint hath no A 

(mtingency with this Caſe : For there it was found, That the Aſſignation 

ſing granted inn Security; alid 1c VCI unhmated, the Property | continued 

Witwithſtanding in the Cedent's Perſon, who ſuffered the Loſs thro? the 
I&btor's Bankrupcy, conform to the Rule, Res peris ſuo Domino, Tuſt ſo 
n the preſent Caſe, the Mony being transferred to the Aſſigny, by the 
Intimation to the Receivers, the Creditor in the Precept has himſelf to * 5 

that he did not look after it. a „„ . 
The Lords ſuſtained the Payment of 150 /ib. to Mr. Scrimzeour to 

extinguiſh the Bond and Precept pro tanto; and found, that the Earl of 
Levis hath no Recourſe againſt the Earl of Glexcairz for the Remainder, 
but that he the Earl of Glencairn mult aſſign. to the Earl of Levin the firſt 
and readieſt of the Debentures due to him by the Government for his Fa- 
tter's Regiment, for Payment of that Remainder. 


alem Die. The Dean of Gild and Magiſrates of Aberdeen, againſt John 
Cordon and George Burnet Chirurgion Apothecaries there. 


He Magiſtrates of Aberdeen having, upon a Complaint at the Inſtance 


any other Subjects have. 


V 


— 
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Chirurgion Apothecaries ; but only. to Crafts where Eſſays. of Wor 
are taken, who have Deacons. or Viſitors for that End, and where the 
Craftſmen. work for Days-wages, and are imployed in ManufaQturin 
the Product of Scotland, that they might not neglec that and ther 
own Craft by having - Liberty to import made Work from abroad 


which is not applicable to Chirurgioa Apothecaries ( eſpecially thoſe in 


Aberdeen who are under no Deaconries) whoſe Profeſſion is more proper 
a Science being a Part of Medicine) than a Handy- craft. For every A 
that is performed by manual Operation, goes not under the Denominatiq 
of Mechanick, unleſs it be exerciſed with a painful laborious working. 90 
Chirurgery is to be reckoned a liberal Art as well as the Arts of Fortificy, 
tion, Mock and Limning, which are all executed by manual Operation 
2. The Laws reſtraining Craftſmen from Merchandizing were never in Oh 
ſervance, at leaſt are 1 8 by poſterior Laws inlarging the Freedom 
Trade, or are gone in Deſuetude. Doth not King James the Sixth's Det, 


- mination upon the Submiſſion made to him by the Gildrie and Craftſmen 
Edinburgh more as 150 Years ago, for ſettling Differences betwixt they 
allow Craftſmen to be received Gildbrethren, they being fit and qualijgf 
Burgeſſes of the Burgh. Every Inhabitant of a Burgh was anciently intigff 


to Merchandize, and uſe his Craft promiſcuouſly at his Pleaſure. The i 
Attempts to reſtrain this Liberty, did only hinder Craftſmen to Merchy, 


_ dize, if they uſed their Craft with their own Hands, and not by Servay 
| Leg. Bar. Cap. 99. Again, moſt of the Burghs of Scotland, particulrly 


Aberdeen, would never have allowed by Indentures (as they have due 


their incorporated Craftſmen to trade in all Inland Merchandize and 
debarred them from foreign Trade upon certain Conditions to be periorm 
ed by them on the other Part, had Craftſmen been wholly excluded frog 


Merchandizing by ſtanding Laws. Beſides, the Wiſdom of the Natia 
finding at length, That the more Hands were imployed in a foreign Tra 
Riches would the more increaſe, and the Nation flouriſh ; they gave Fr 
dom of Trade to all Perſons without Diſtinftion. After which {ſo _unive 


Communication of '1rade, it is not ſuppoſeable that the greateſt Pang 


the Burgeſſes in Royal Burrows are ſtill debarred. 3. It's the Righ of 


every Burgeſs to claim to be admitted to the Gildrie, upon paying th or 
Ainary Dues payable at ſuch Admiſſions ; and the Gildrie are oblg tt 
| receive him. For tho? incorporated Craftſmen have by a voluntary igree 
ment tied themſelves up from Trading, unleſs they renounce their Craft 


that doth not concern the Suſpenders, who have the ſame Freedom th 
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deed more Noble than any other, and the Rules more delicate, and more 
clolely connected with other Sciences: That hinders him not to be a Craftſ- 
man, but ſerves only to give him a greater Dignity among Artiſts, Apothe- 


. 
— 
* 


caries are alſo Craftſmen, for as he who brings home Silk, Wool, Marble, 
Timber, or any other Materials is a Merchant, and he who joins them by Art 

and makes a Specification, is a Craftſman : So he that deals in Simples is a 

Merchant, and he that compounds Drugs and keeps an Apothecaries Shop is g 

i Craftſman, Stracha. tacit. de Mercat. Par. 1, N. 4. in Fin. N. 23, 24, 25, and No 
51. Whether they have Deacons or Eilay-maſters or not, doth not alter the — 
Caſe : ; Becauſe, the Magiſtrates may name Deacons or Eſlay-mafters when | | 
they pleaſe 3 And the Arts of both Chirurgions and Apothecaries are capable | 
of Eflays, that 1s Forms of Trial before their being permitted to exerciſe their 1 
(raft, and Cenſures in Caſe they fail in the Exerciſe of it. 2. There are no i 
Laws derogating from the ancient Laws reſtraining Craftſmen from Traffick- 
ug. For the Statutes allowing all Freemen to trade, are to be underſtood 
cording to their different Privileges, without Prejudice to the particular Laws 
regulating the Policy of the Burgh, whereof one was, That the ſame Perſon * 
could not be Merchant and Craftſman at the ſame Time. And tho' the Acts 
or Communication of Trade did impair the Intereſt of the Royal Burrows in 3 
reneral with Reſpect to Traders without Burgh; Yet none of theſe Laws 

alter the Diſtinctions and Orders of Men within Burgh directly or indirectly. 

Nor is there any contrary Cuſtom. It's in vain to recur to the Cuſtom of 
Edinburgh. For that is indeed ſingular, and the Matter was ſettled by King 42 
mes the fixth's Decreet-arbitral, and confirmed by ſeveral Acts of Parliaa } 
ment. Lea even the Apothecaries of Edinburgh have oft-times ſought to be 

Incorporate under a Deacon, but did not obtain it: And the Magiſtrates ap- 

jointed Overſeers of the Apothecarics. For tho' the Magiſtrates had Power 
© erect Deaconries when they thought it neceſſary for the good of the Town, 

hey were under no Neceſſity to do ſo: As appears from the Caſe*20 February 

179, and 20 January 1681, Craftſmen, of Bruntiſland contra the Town. But 
z. Whatever be obſerved in Edinburgh, that ie not to the preſent Purpoſe: The % 
(uſtom of one Burgh is not a Rule to another, It's ſufficient that the Town — 
Aberdeen doth preſerve the ancient Inſtitution, . in which Burgh the Su- 
reders not being admitted Burgeſſes fimply, but having accepted of Burgeſs- -- = 
Tickets in ſua Arte, and being under no Deaconry, can be reſtrained from . 
ing Merchandize, and obliged to renounce their Trade; and are not entitled 
to crave to be admitted Gild-brethren, and to exerciſe Merchadize upon Pay? 
ment of the ordinary Dues : Albeit there were no better Reaſon to be given fer 
it, than what is printed in very legible Letters in the Council-houſe of Aber. 
| deen, Servate Terminos quos Patres veſtri poſuere. Which is indeed a Prin- 

ple of civil Society, on which its Tranquility depends. And therefore the 

evil Law ſays, Non amnium, que a Majoribus conftituta ſunt, Ratio tedds- 
Wet; er ideo Ratio eorum que canſtituuntur inquiri non oportet: Alioquin 
mult ex bis que certa ſunt, ſubvertuntur, minime ſunt mutanda, que Inter- 
| Petationem. certam habuerunt, L. 20, 21, 23. F. de Legib. It's mere Fa- 
tatig in Magiſtrates to admit a Burgeſs or not, or to grant or refuſe. the 
| Privilege of Gild, except to Burgeſſes by Suceeſſion. For tho! Sir George © 
Mackenzie in his Obſervations ſays, The AG 86. Par. 6. J. 4. is in Deſue- 

tide, that is only in ſo far as it requires to the making of Burgeſſes the formal - 
| Ginſent of the great Council of the Town. For to this Day no Burgeſs and 

Gili brother can be made without Conſent of the Dean of Gild, who hath 4 
| Uſcretionary Power in that Matter, and cannot. be compelled, .  _ | 
The Lords found, That the Suſpenders having accepted Burgeſs- tickets in - 
ſie Arte, the Magiſtrates, of Aberdeen had Right to reſtrain them from 5 85 7 
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* December 21, 1711. James Hutchiſon Writer to the Signet, againſt Thomas 
| *. 5 Couts Merchant in | Edinburgh, l | „ | 1767 TE 8. ; f . | . « 


XN alimentary Annuity of 800 Merks belonging to Elizabeth Dick Lady 
EN Pexkil, having, after her Separation from James Dumbar her preſent 
Huſband upon the Account of Family Differences, been divided by the Lords 

. equally betwixt them of Conſent, during their living ſeparately; James Hut- 

Ci ſon Factor for uplifting the whole Annuity, eraved Allowance in his Dif. 
5 charge of what he had advanced to the Huſband upon Bond or Bill, out of 

' that Part of the Annuity appointed to be paid to the Huſband, and aſſigned by 


band ſince the Separati 


— 


| n, pleaded Preference to Hutchiſon an Aſſigny for x 

common anterior Debt. FFP 
Alledged for Hutchiſon, After the Diviſion of the Annuity; the half be. 

longing to tlie Huſband, was no longer alimentary in his Perſon; fo: as hy 
could not diſpoſe of it for Payment of his juſt Debts 


R : 


ment of the Lady and her Family, the Huſband aſſumed by her (who ng 

8 got only à Part, but Head of the Family, L. 195. F. de Verb. Signif.) huh 
Right to a Share of the | Aliment : Which doth not alter its Nature, fon 
hat it was before the Diviſion, or beeome of a different Nature from the 
. Portion of it allotted to the Wife, that is undoubtedly alimentary ſtill. For 
+,  Separatio a Thoro et Menſa, non tollit Vinculum Matrimonii, and notwith- 


32. Q. i. et quod Juris eſt in Toto, idem eft in aliqua ejus Parte. 
The Lords found, That the 400 Merks payable to Fames Dumb ar the 
0 ²˙ . io eee en 0 
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Eo dem Die. Me. Alexander Burnet, againſt the Principal and "other funded 


© Maſters of the Ning Collage of Aberdeen, Mr. William Simpſon and 


. e 4 . x 2 
hee, | 
, Sy 1 * T 
— « "of #* is 
© 


1 plication from K. Jo. 4. in Anno 1494, and indowed with Mortifies 
tions from Biſhop Elpbinfton (who built the Fabriek) and from others: In 
Auguſt 1498, that King granted a Charter to the College ratifying the Frei] 


on and former Dotations, mortifying ſome new Rents, and giving to thei 


Maſters incorporatis ſeu incorporandis, all Rights, Privileges and Imwuoities 
competent to other Univerſities, and given by the French King to the Um- 


© _ verlity of Paris, or by King Ja. 1. to the Univerſity of St. Andrews, or by 
N iog Ja. 2. to the Univerſity of Glaſppw. The Principal, Sub- principal, 10 | 
1 Regents, and one Profeſſor of Medicine, another of civil Law, and 2 third o 


 Gramimar, having been the only Perſons in uſe beyond the Years of Fr eſcrip- 


3 6 dien, to elect Regents or Profeſſors of Philoſophy ; Doctor Themes Bower 


«4 / Fad added to the founded Maſters by a late Gift from the Sovereign, conſti- 
mins him Ki g's Profeſſor of Mathematicks in that Univerſity, with the ſame 


Privileges and | 


munities competent to any other Profeſſion of Mathematicks 


is gay tber Utlivenſity'or College in Scorland,' or Which any other Profeior 


TITS 7 | 
* ln / 4 


him to Hurchiſon. Thomas Couts who was Creditor, by alimenting the Hul. 


Anſmered for Couts, The Annuity being deftined originally for the Au! 


ſtanding thereof all the Effects of a Marriage continues ſafe, Can. 1. Cai. i 


"He King's College of Aberdeen being erected by Pope Alexinder on Ab- 
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;n dis Regia Univerſitate clamare G. frui'poteſt; aut poruir, Upon a 
arative. Trial of Mr, Alexander Bur net and Me. William oe mpſon, Candidates 
for 4 vacant Profeſſion of Philoſop ly in the laid Kitg's College ; Three of 
the founded Maſters Voting for Mr. Burner, and three for Mt. Simpſon, Doctor 
Middleton the Principal, by his caſting Voice, deterinined in Favours of Mr. 
Simpſon, and admitted him: Albeit Doctor Bower pretending to a Vote gave it 
in Favours of Mr. Burnet. Whereupon there aroſe a Competition before the 
Lords, betwixt Simpſon and Burnet, about the Title to the Office. At the dif 
tulling w hereof, all the Lords were clear, That the Sovereign might add new 
frofeſfors. to thoſe in the Foundation; But that the Funds mortified by Biſhop 
Hpbinſton could not be impropriated to any ſuch new ſuperadded Profeſſor; 
d that Doctor Bawer, by Virtue of his Patent, is entitled to vote in the 
Hlection of Regents jointly with other Maſters, who were in Uſe to vote. 
Albeit it was alledged for the Principal and other three founded Maſters, 
That Doctor Boter could no more by Virtue of the Clauſe in his Gift cum 
uribus Privilegiis et Immunitatibus que quivis alius Profeſſor, &c. pretend 
v the Power of electing Regents, than to the Power of regenting and teach- 
ng Philoſophy, or Theology, For if the Clauſe be carried beyond the com- 
non Privileges, it cannot ſtop, but carry all the ſpecial Privileges of profeſſing 
Ticology, conferring Degrees and other diſtinguiſhing Powers appropriated 
to the Principal, Sub- principal, and other particular Profeſſors, which is ri- 
ficulouzs: Nam ultra Numerum aſſumptus ad Collegium, non aliter cenſetur 
oſumptus, quam ſalus et illibato Fure ordinariorum, quamvis ille nitatur 
wuz Principis Conceſſione, Perez, in L. 1. F. Si quis a Principe F. nequid 
Win Loc publics, The common Law determines, That Reſcripta Principum ea 
wmanitate ſunt accipienda, ne cuiquam Injuriam inferant, adeo ut Reſcrip- 
um Verba potins improprie ſunt interpretanda, quam ut eorum Contextus in 
Werins” Prejudicium accipiatur. And albeit the Profeſſion of Divinity be 
bunded Ico Years ago with the like Clauſe of all ow, @ competent to 
her Profeſſors 5 yet the Profeſſor of Theology never voted in the Election 
Regente. So that the above Seven founded Profeſſors, who by long Pol- 
{ſon have preſcribed a Right to the Election of Regents exctu//ve of others, 
annot be incroached upon by this novel Pretenſion of Doctor Bower. 
In Reſpe& it was anſwered for Mr. Burnet, That Preſcription cannot be 
thtruded againſt a new created Profeſſion, that was not in Being before: What- 
wer might have been pretended for the Excluſion of one who had forborn for 
the Space of Preſcription to exerce his Privilege. Doctor Bower's Right is 
piclerved in the very Privilege of all Members incorporated, or to be incor- 
ponted, and cannot preſcribe ſave from the Time of his being incorporated; 
Which, differenceth his, from the Profeſſor of Divinity's Caſe, who may have 
bſt the Privilege of Voting by the negative Preſcription, It's own'd that 
Doctor Bower's Patent doth not entitle him to incroach upon the particular 
Profeflions of the other Maſters ; But the Power of electing Regents is com- 
Fetent to all the Maſters and Profeſſors of that Univerſity, under the Quality 
i Maſters or Profeſſors. : "14174 3 . 
| Thereafter it was objected by Mr. Simpſon againſt Doctor Bower, That he 
n not qualified to vote, becauſe he had not, at the Election, ſubſcribed the 
8 Confeffion of Faith, and taken the Oath of Alledgiance conform to 47 11 
i tut, 1690 ; nor had ſworn the Oath of Alledgiance and ſubſcribed the ſane 
With che Aſſurance, conform to the Act 6. Parl. 1693 : Both which Statutes 
Ar ratified by the Act 6. Parl. 1767, wheteby ſuch Nonjurants and Non» 
N ſibſeribents are diſabled from being admitted and continuing in their Offices ; 
Aud conſequently his voting ſo Jure prohibente, was ipſo Jure null. ; 400 
-,, Anſwered for Mr. Burnet. Doctor Bower being admitted in the Exetciſe of 
* Office, and not objected againſt at the Time of the Election, as no 
e n Auaalif 
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malified to eee his Vote molt Fn d. 200d. to Mr. "Bree, zt. 
5 to good Order, and the Law Fro Phil, p04 tho 6's amt of 
1 Foro and 


rivation ſhould follow, and follow i it ini o'ap 
2 Laws above: proton ioned to Mr. B 5 . ede dude a 
he be Called, and in the Fiel 
The Lords repolled the Ohjeftion againſt * . that "if bs bc 
qualified to the Government in the Terttis of Law, he being in Poſſeſſion of 
the Office at the Time of the Election, and tllat Objeftion not then made 


againſt him: Without Frejudice to any Party | to, Tofift ABalaſt him 60 


eords. 
bo . 1 for Mr. 'S; impſon. The 1 Charter provides 
That { pro quocunque | Supplicationes ſeu Munera quorunickngque Intervenian, 
zalis ſit inhabilis. . And ita eſt that Mr. Burner, at leaſt His Friends for hi 
Behoof, offered to bribe one of the Electors, Which rendred him utterly ig 
capable of being elected: As it is ſufficient” to overturn the 'BleQtion of 
Member of Parliament, that good Deeds were done, or Bribes given by ay 
Perlon.0n his. Behalf. 1 
Anſinoræd for Mr. Barnet. Non vele dat at one of: his Friends officiel © 
bribe an Elector, unleſs ir had been done by Mr. Burnets Order, Conſent 6; 
Knowledge : Scing ordelhile the Deed of a Third Party thould prejudice the 
ignorant and innocent; and perhaps one might ao. Anime cauſe his, Print 
1 er Bribes againſt himſelf for his Cornpetitor to caſt his Election. Nor zit 
the Offer to cortupt, unleſs Mony or good Deed Here received, that can 
incapacitate a Voter. Beſides, the Offer is alledged to have been mat to 
one Who voted. againſt Mr. Burner: J 80 that the e for. him Rand 
clear. IF N r; 


' Replied for Mr. Simpſon. By the canon Laws er whom a Bribtis 
offered, even without his Knowledge, i is incapable of injoying the Benefice, j 

Quæſt. 5: Caaſ. 1. C. 1. Yea; an Offer of Bribery by a near Relation ef the 
Patty, is preſumed tn ks Ah ky hie Warrant Tr not to be ſuppoſed, Thi 
Mr. Ber 7 or any Perſon would act fo raſhly, as not firſt to ſound the Ford 
by his Friends; Whom, no Doubt he had followed in the Way dy 
led him, had he ſound it paſſable. It's eaſie to diſcover from Circumſlances 
uc Auimo 2 Bribe is offered by a Third Party, Vis. By conſidering whoſe 
FA or Acquaintance he 1 is, and which of the Parties he has a Warm Side 
8 to. 
The Lords ebe ee the 055 eAtion made againſt Mr. Burnet, Tg there 


1 


Viz. 


855 | 
14 


= 


— 4 . 
wy bel 


F FIRE ; * 7? 9 * 8 N . F 1 4 * . — 2 *** "FINE: 5 
« R # : * & * 4 o " , 
: * F \ * 0 v ph „ = g 
\ : n R p op 234 REID; 4 5 
. 4 0 4 a \ l * 
/ 


i Ve. 
; 2 


W 


\ 


= 

1060 
| * 
17 
[5 


of 
[ 
' d 
3 
; F off 
\ ; 4: 
5 U N 
, 0 4 1 . - 4 
1 } 
* d \ * 
1 asg 
: 5 * 
1 3. 
'f \ Ia - 
| W + 
£ 41 q 
9 Lan 
' q 5 # 
| 1 ＋ 1 \ ö 
| 1W i; 
' 
+ 


Deciſions of the Lords of Seſſion, &c. 1111, $63 | 


fore any of the other Profeſſors had voted, as is uſual where any Preſes hath 
Two Votes. | | _ 
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The Lords found, That in this Cafe the Principal can have only the caſting 
Vote: Reſerving his Claim to a double Vote in other Cafes as accords, 


December 26, 1711. Robert Brown in Balleny, againſ# Adam Dickſon | 
Merchant in Dumfreis. eee 


Obert Herries's Wife having, in her Husband's Abſence, fold to Robert 

Brown certain Goods belonging to her Husband, in Payment of a Debt 
owing by him to Brown, whereof he Brow delivered up the Inſtructions 
with a Diſcharge to the Wife in Name of her Husband, at getting the Goods; 
and Herries having never aſter his Return reclaimed againft Delivery of the 
Goods, nor ſought them back: The Lords, in a Proceſs at the Inſtance of 
Robert Brown againſt Adam Dickſon, found, That the Property of the Goods 
was thereby effectually transferred from Herries to Brown, and could not 
be affected by legal Diligence at the Inſtance of Herriess other Creditors. In 
Reſpect the Husband's Silence and detaining the Writs delivered to his 
Wit, neceſſarily imported Ratihabition and Acquieſcence in what ſhe did. 


. 


December 27, 1711. William Gray Son to Adam Gray Feaar iz Dunce? 1 
and Adam for himſelf, and as Adminiſtrator in Law to his Son Supplicants. (IN 
agai illiam Cockburn of Caldra. 8 ad: 
againſt William Cockburn of Caldra. 


lian Nubet Fleſher in Dance, having named William Cockburn to be 
his Executor to pay his Debts and Legacies, to put on a Through 
done upon his Grave, and to finiſh the Building ofa Tenement in Dance out 
ofthe Arft and _readioft of thu ExcCuiuy ; and Having left feveral Legacies, 
particularly a ſpecial Legacy of 457 Pound with Annualrent thereof co, 3 
ined in his Father's Bond, granted to the Teſtator : William Gray and 4 
is Father complained to the Lords of William Cockburn, for his unwarrant 
1ble charging Adam Gray, as Adminiſtrator in Law to William Gray Wien | 
Horning, denouncing and regiſtrating him at the Horn for the ſaid Debt as 
Wwe to him 3a Executor to illiam Niubet; albeit the Debt was ſpecially EE” 
Kqueath'd and aſſigned to William Gray in the very Body of the Teftanitac 
de Charger's Title. ORE, TO 1 e FE . 
Anſwered for the Charger. If the Legatary had no Right till the Teſtament 
* executed, and the Debts and Deeds preferable to the Legacy, were paid 
ad performed : The Executor had Jus exigenadi, that he might either pay it 
0 theLegarary, or be accomptable to him for the ſame out of the free Gear. 
llione ex Teſtamento, February 24, 1623, Laird of Balnamoon contra Laird of NE 
lm, March 10, 1627, Forreſter contra Clerk ; and he the Executor mu” 
be Ulcharged with Reſpect to this Legacy. So that there is no Ground of 
Mplaint againſt Caldra, for his uſing Jure communi, It's true, by the 
145 Law, Legatarius might recover Legatum Speciei, Rei N. indicatione; but 
5 vum Nomi nis could only be recovered Condictione certi, at the Inſtance of 
got, againſt whom the Legatary had Action competent to him, e 
mento; r EPI] I, N 
ku © Lords found the Charge of Horning unwarrantable, and ordained the 
| 11 5 and Executions thereof to be put in the Clerks Hands; that the ſame 
vt be cancelled and razed at the Signet, ITE | 
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864 A Journal of the Seſſion; containing. 
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1 


Eodem Die. James Reid and John Ker Merchants in Edinburgh, aghinſ 
the Magiſtrates of the ſaid Burgh, and their Tackſmen of the Impoſt upon 
foreign Liquors, . 


Tackfmen of the Town of Edi burgh's Impoſt upon foreign Liquors, fo; 
eir unwarrantable ſeizing a certain Quantity of Exgliſh Ale and Beer belong. 
ing to them, on Account of their not paying a Peny Sterling of Impoſt on the 
Scottiſh Pint impoſed on foreign Ale and Beer in Favours of the Town, by, | 
Gift 05 the Sovereign Anno 167 f, ratified in Parliament in the Year 1672: 
The Lords found the Town of Edinbargh's Right of exacting a Duty on Engliſ 
Ale and Beer, being a private Right, is in the ſame State ſince the Union, x 
it was before. 7 5 
Albeit it was alledged for the Purſuers. Exgliſb Ale and Beer cannot b. 
called foreign now ſince the Union, by the Fourth Article whereof there is; 
Communication of Trade, Navigation, and all other Rights, Privileges 
Advantages, that do or may belong to the Subjects of either Kingdom. 9 
that, as a Scots Man may vend the Commodities of Scotland in England, 1 
Exoliſh Man may do the like here; and conſequently may import Exgliſb Al 
into Scotland free of Duty. For albeit private Rights not interfering with tk 
faid Article be reſerved by the Treaty, as the Right of Scavage and Pong 
in London, the Two Penies on the Pint, and Merk upon the Pack in L. 
burgh, which do equally burden the Subjects of either Kingdom: If mor be 
exacted upon the Pint of Engliſo Ale imported to Edinburgh, than upnthe 
Pint of Scottiſb imported Ale, the abſolute Equality deſigned by the Treaty is 
broke. Now that the Duty of Package and Scavage belonging to Londu is 
_ equally exacted from Engliſß Men, not being Burgeſſes of the City, as from 
North Britains or Perſons living in Scotland, appears by a Certificate from the 
1 and Aldermen of London under the Seal of their City, dated at Guili 
ki 8 e = 1 = 
In Reſpe& it was anſwered for the Defenders. Private Rights of tie 
Subjects of either Kingdom remain in the ſame State after the Unioy as 
they were before, conform to the Eighteenth, Twentieth, Twenty ich 
Articles. Upon which Account it was thought neceſſary to reſcind eyreſly 
by the Sixth Article, the Duty impoſed upon Scorriſh Cattel carrid into 
England, belonging to Sir Chriſtopher Muſgrave and the Town of Newcaſtle, 
| who got an Equivalent for it from the Parliament: Since otherwiſe that] 
private Right would have remained after the Treaty, as before. $o the 
— ManufaQtures of Sugar at Glaſgow, Aquavitz in the North, and ſeveral others 
maintain their private Rights againſt Exactions of the Duties of Exciſe and 
Cuſtoms. The City of London has by their Charter the Duty of Package and; 
Scavage which is exacted to this Day off Scots Men ſince, as before the Union i 
and fo the Duty of a Merk upon the Pack of foreign Goods imported to £41" 
 bargh, hath been exacted off Exgliſh Goods ſince the Union as well as before 
conform to the Opinion of Sir James Montague then Attorney General, wc. 
was entred in the Records of the Treaſury. As to the Certificate from tha; 
Mayor and Aldermen of London, that is a Demonſtration that the Exemptio 
in Favours of the free Men of that City, is not look d upon to be inconſiſtent 
with the Equality of Trade eſtabliſhed in England before the Union, or! 
Britain ſince ; and that Scots Men have no Benefit or Eaſe of the Duty 
Package and Scavage by the Articles of Union, more than they or any Strangers 
or Engliſh Men not being Burgeſſes of London, had before. Conſequent! 
the Duty upon Engliſb Ale granted to the Town of Edinburgh, as a privat 


Right, can as little be quarrelled. Albeit Exgliſb Men and Engliſh Conn 


T* the Purſuit it the Inſtance of James Reid and John Ker, againſt the 
o 


Deciſions of the Lords of Seffion, &c. 1711, 5653 
dities cannot be reckoned ſince the Union Foreigners, or foreign ſimply; or 
with Regard to the publick State: Yet there is no Alteration by uniting the 
Two Kingdoms into One, in Matters of private Right or Law, Vis. Perſons 
reſiding in Exgland can be cited only upon Sixty Days, and no Advocate can 
compear for them more than if they were ſtill out of the Kingdom, as before 
the Union. Again, If the Fourth Article containing a Communication af 
Privileges, intended an abſolute Equality, it would confound the Rights of all 
incorporations, which is not to be ſuppoſed : The Equality introduced by the 
Union being only with Reſpect to the common Rights of Subjects, as Sub- 
jets. And here the Scots and Exgliſh are upon an equal Foot; both being 
liable to the ſame Duty for importing Exgliſh Ale, 


- 


Eodem Die. Archibald Crawford Grandchild to the deceaſt James Craw- 

ford of Ardmillan, deſcending by William Crawford his eldeſt Son, againſt 
John Crawford Grandchild to the ſaid James Crawford, deſcending by 

James Crawford his ſecond Son, and Jean Crawford Tutrix to the ſaid 


N the Reduction, Improbation, and Declarator at the Inſtance of Archi. 
bald Crawford, as Heir to James Crawford his Brother, againſt John Craw- 
fora, as Heir to James Crawford his Father, upon this Ground; That the De- 
fender's Father had defrauded the Purſuer of his Grandfather's Eſtate, by cut- 
ting away a Part of the laſt Sheet of a Diſpoſition of Tailzie, made by the 
Grandfather in Favours of James Crawford, whom the Purſuer. repreſents, 
ind paſting thereto three new Sheets, amr a Clauſe of Redemption; 
ad then prevailing with the Grandfather to ſideſcribe the Margin, uſe the 
8 and by Virtue thereof diſpone irredeemably to him the Lands of 
Aramilians, 55 e 


* 


Aledged for the Defender. He being Minor, non tenetur placitare de Hæ re- 
tate Pater na, conform to Stat. K. Will, x. Cap. 29. F. 15. Reg. Maj. Lib; 
;. 25 3 5 8 2 30» Which Rule admice Rur at An Neception, Lib. 2. Cap. 
42. . 9. Viz. Where a Superior having the Cuſtody of his Vaſſal is Minor, 
when the Vaſſal attains to Majority; and Exceptio firmat Regulam in Caſibus 
wn exoeptis. So by the Law of England, generaliter verum eſt, quod de nullo 
Pacito tenetur reſpondere is qui infra /tatem eſt, per quod poſſit exheredari, 
ene. Not. upon the Thirty ſecond Chapter of the third Book of the Majeſty, 
JJV Mg ooo i on „ 
Replyed for the Parſuer. The Brocard doth not hold, Ub: agitur aut de 
Dolo, as in Recognitions and Forfeitures; aut de Obligatione Defuncti, as in 
tie Caſe of Diſpoſitions and Contracts, Stair, Iuſtit. Lib. 1. Tit. 6. F. 45. 
Urletoun's Doubts, Pag. 126. Macſtenxie, Inſtit. Lib. 1. Tit. 7. Spotſwood's 
Pratt, Pag. 211. It's true, that Minor non tenetur placitare in Brevi de Recto, 
That is, Where his Predeceſſor was in peaceable Poſſeſſion, and had or might 
ave had the Benefit of a poſſeſſory Judgment. But if either his Predeceffor 
Was obliged by his own Deed or Fraud, it had been contrary to Senſe. and 
Reaſon to defend his Heir, becauſe a Minor in his unrighteous Poſſeſſion: 
Ace that were to grant an Indulgence for a Crime. It's in vain to limit the, 
Xception againſt this Brocard, to the Caſe where a Superior having the Cu- 
5 of his Vaſſal is Minor, and the Vaſſal attains to his Majority, when 
du Lawyers and Deciſions have noted and authorized ſeveral Exceptions, as 
i tie aboye cited Caſes, and is further cleared from that betwixt the Maſter 
if Feaburgh and the Earl of Hume, February 15, 1628, where the Brocard was 
Velled in a proving the Tenor of a Charter, that did exclude the Minor's 
ler: Now this Caſe is in Effect a making up the Tenor of the Purſuer's 
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566 ¼ A Journal of the Seſſon; containing 


which imply'd a legal Fraud. The Lord Stair, Inſtit. Pag. 58, ſays, That 


Majeſty : For this being a feudal Privilege, tis nothing ſtrange, that Superion 


Side, whatever Reſpect be due to their Authority, it is not ſo ſtrong at vin 


ver been loft ; in which Caſe he could not inſiſt in his Reduction. So thi the 


FN a Proceſs at the Inſtance of Mr. Robert White, againſt John Koi; The 
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 Duplyed for the Defender, The Brocard extends to Caſes of Fraud as well 
as others, thoſe being Matters of the greateſt Intricacy, where the Omiſſion or 
Addition of a ſmall Circumſtance, alters the whole, and ſupports or elides the 
Concluſion. Yea, the Lords have ſometimes extended it beyond the letter 
to Caſes where the Minor's Right fell only in Conſequence of that craved to be 

reduced, November 25, 1624, Hamilton COntra Marthieſon. They taciteh 

ſuſtained it in a Reduction ſuper Dolo & Meta, January 31, 1665, Nello con. 
tra Pringle: In fo far as they allowed Oaths to be taken to ly in Retentis til 
the Minors were of perfect Age; which argues their being of Opinion, Th 
the Cauſe could not be inſiſted in till that Time. It was found to exclude; 
Reduction ex Capite Inhibitionis, January 18, 1667, Chapman contra Whit, | 


the Brocard muſt defend againſt Improbations, which are founded upon thy 
ſpecial Reaſon of Fraud and Falſhood. What his Lordſhip, Dirletoun, ant 
Sir George Mackenzie ſay about Forfeitures and Recognitions, ſeems founded q 
a Speciality, which brings it under the Exception contained inthe Book of th 
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who gave their Vaſſals Lands gratis, ſhould not be prejudiced by the Maxin 
Eſpecially ſeing, the Superior could not make uſe of it againſt his Vaſſal. R 
ſides, admitting that the Opinion of theſe Authors were full on the Purſue! 


Legem. Nor was the allowing the Tenor of a Charter to be proved, Febrij 
15, 1628, Maſter of Jedbargh againſt the Earl of Hume, an Exception fm 
the Brocard : For tho? the Maſter of Jedburgh had, after making up the Cir. 
ter inſiſted in a Reduction, the Brocard would have taken Place: Becaſe, 
making up the Tenor did put him in no better Caſe, than if the Writ hatne- 


Prattick is not to the preſent Purpoſe, where the firſt Thing craved, is n tea 
ore, hb TA ne} 
The Lords found, That the Brocard, Minor non tenetur placitare de Harei, 
tate Paterna, doth not take Place in this Caſe. e 


Fodem Die. Mr. Robert White of Bennochie Advocate, againſt bln | 
Knox Tenant in Cartmore. „ 3 RS. 


Lords found a Tack granted by a Perſon who could not write mull ; In 
Reſpect it was not ſigned by two Notaries and four Witneſſes preſent at the! 
Time, in the Terms of the A4 do. Parl. 6. Ja. 6. But was only ſigned at fit by 
one Notary and two Witneſſes, and at ſometime thereafter by another No- 
tary and other two Witneſſes. Albeit it was alledged, That the AG of Par- 

liament requires only the Witneſſes to be preſent at the Time when the No- 
taries ſubſcribe, whether anico Contexts, or ex Intervallo, In Reſpectit was 
anſwered, That Law doth no more truſt Notaries ſubſcribing ſeparately ny 
ſuch Matters, than it doth the Teſtimony of ſingular or not concurring Wit. 
nefſes. This is clear from the Statute requiring Writs of Importance granted 

by Perſons who cannot writ, to be ſubſcribed by two Notaries before four 
Witneſſes preſent at that Time, which implyes, That both the Notaries mult 
ſubſcribe before the Witneſſes then preſent, whence they are called 7770 
taries. SO it was decided January 28, 1662, Memorran contra Black, March 
20, 1633, Cowie contra Craig, December 24, 1709, Anderſon contra gr 
The ſame is alſo confirmed by the Authority of Craig Feud. Pag. 156, al 
from the common Law, Nov. 73. oo ee EC 0.2 ey 
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his Minority, wanting a ſufficient Title to ſupport it, and! 0 Was diſpoſſeſſed 
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1 wh 5 ir havi as Factor to Niese, B. Bali Lane! in Glaſgom ſet a 
p = 4 vine, 8 of Craigskean to William Ferguſon, for a g Tack- 


U 5 ugh Mure 3 And William Ferguſon having Char ge 
Fe 3p Parr 17 r ee hundred Merks of Principal, with cared 


We 


In RE High Hare was not Aeretor of e t, but only Factor, an 
W it Confti! 1275 could uplifr: and Tres the * e albeit i payable by hy 
Tack to. | we Factor. 


885 


s Ale xai er of Meikle Kirkland,” 


I we 2, 1712. 125 Mereoch, Sen to John wih, in Glen, ain 


tor aal Mary Alexander, did, for Love and Favour to Jon M. Fe an 
7 Kander then Infants, under the Conditions after 1 5 ned, 4 
hy Anas 40 AVE who i were appointed to marry together and the. f 


57 


geh Cle! 7 0 
108. 7 own neareſt 


Feirs Male ; 42 failing to Mary 
eirs Male 97. 215 


| 11 wit a L 4 5 after 5. e a e e When 26 Was 
85 0 ae 


35 or. T . No period of Time ns aſſigned for his marrying 
ary . it muſt be underſtood in a rational and prudent Senſe, Viz, 


4 Juri, by Decreet of a lawful Court. For tho* a Baron may by his Baillie 


enalty, contained in a Bond granted by the latter to the former: 
was not ſuſtained agaiölt the Charger u on the ſaid Tackduty, : 


. deceas'd Joby reoth of Keen, W no 5213 alen. by 1 
Iral Daughter ie Mo to Thomas Alexander, 05 had by h hos: 2 Rae; 5 


91 10 eir ' Bodies: * Which Telling or being md decea 40 5 Ke | 


5 
Ma l the 8 Cendten. be er 


70 ; 14nd 4 5 form to j 2 Deſtination FM written, his 40 pies fo FH 1 
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= When he ſhould come to that Maturity of Age and Habit of Body which fits hin 
for Marriage: And he is moſt willing to marry her, when in a Capacity to do 
it. Now, tis not to be thought, that the Diſponer intended” the Mails and 
Duties to remain with his Heir, until the Purſuer Were capable to marry, 
But that Mary Alerander and he ſhould enjoy them medio Tempore, far then 
Len, . og oa bo nt 
The Lords found, That the Purſuer lad Right to le Half of ths Mails ay 
Duties of the Lands diſponed, fince the Death of the Piſponer: Reſerving u 
their Lordſhips Conſideration, the Import of the Piſpoſition, in Caſe ty 
Purſuer ſhould refuſe or decline, when he comes to Age to accept of My 
% „„ ET, 


147 | 
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_ 'Fodem Die. William Reoch Wright, in Edinburgh, gainſt Katha 
|. Young Relict of Alexander Crawford Refidenter there, 


IEan Teller Madam Steuart, who lodged in the Houſe of Katharin Young, having 
J when ſhe was dying, upon Thomas Mackie's coming in to ſee her, deſired I. 
tharin to bring her a Napkin, wherein ſhe ſaid there was a Twenty W. Sterlj 
Bank- note, which ſhe deſigned to give to Mr. Mackie, as a Token of her Ki 

neſs; and ſeeming to be in Paſſion, and diſturbed to find the Napkin broughy 
contain nothing but a blank Piece of Paper: Katharin Young ſaid to Mr. Mae, 

That ſhe would make up the Twenty t.to him, in Caſe it was not mad up 

another Way. William Reoch, to whom Mr. Mackie aſſigned his Claim, put 
ed Katharin Joung for Payment of the Twenty Pound, conform to the Pronip 
Which was referred to her Oath, She acknowledged the above Matte d 

Fact, but alledged, 1. The Words uttered by her do not amount to an oll. 

gatory Promiſe, which dat Ius tertio; but only to a Promiſe called in law, 
Follicitation or Offer, which doth not bind unleſs accepted, L. 3. . De Pulicit.f 

Grotius de Jure Belli, Lib. 2. C. 11. d. 3 64, Stair, Inſtit. Ti Oblig. Com 

9. 3, June 9, 1664, Allan contra Collier. And reſolves only in a Promiſe v 
ift, or to give Charity, which cannot produce Action. 2. The Words ſpe 
= the Defender were meerly Verba jactantia, paſſing Words, uttered, wt 
Animo deliberato, or for any onerous Cauſe, but from a ſudden Motin of 
the Affections, to prevent the Trouble of a dying Lodger, which amot 

_ oblige the Speaker; otherwiſe Men, ſhould be inſnared with the Wards of 

their Lips. 3. The Promiſe being acceſſory to the Gift or Legacy deſigned for} 

Mr. Mackie, and importing only, That he ſhould loſe nothing thro? the Bank- 

note's being away: The Purſuer who got no Right to that Bank-note from 
the Defunct, and tho? it were on the Table, could not touch it, as belonging 
to the Defunct's Executors, to whom thereafter ſhe conveyed her Means 
without any expreſs Burden of ſuch a Legacy, cannot claim Twenty Pound 

from the Defender, whoſe acceſſory Obligation falls in Conſequence with the 
I ARTE GEE Cs in wk, ” 
L Relhed for the Parſuer, He is not concerned to inquire into the Motives 
= 5 that induced the Defender to make this Promiſe, theſe ſhe her ſelf can belt | 
account for: ?Tis enough for him to found on a plain and ſolemn Promiſe 
made to a dying Woman; And Promiſes made at ſuch Times being mo 
8 and binding, are not revocable, November 12, 1674, Gordon contra 
REO. . NI ae AS 
The Lords found the Oath prov'd the Promiſe, and that the Defender is 
liable for the Twenty Poul Ster1; „ unleſs ſhe can inſtruct that Mackie re: 
covered Payment ſome other way. VTV = 


* 


Eodem i 


— 


Declſoms of the ord of Seſſion, Kc. 1712, 569 
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Fodem Die. Robert Ferguſſon Writer in Edinburgh, againſt. Thomas 
Irving of Gribtounn. 1 eee e 
iam Lord Herries having diſponed the Lands of Gribtoun to Sir i]. 
liam Maxwell his Son, and to his Heirs Male, as appeared by a Char- 
er of Confirmation granted by the Sovereign to Sir William in the Year 1609: 
Which Thomas Irvine appriſed the Lands from John Maxwell, who was ſer. 
ved legittimus & propinquior Hares to Sir William his Father, and infeft, and 
upon this Appriſing Thomas Irvine got Poſſeſſion. Robert Ferguſſon Adjudger 
0 the ſame Lands from John Charters, as charged to enter Heir to John Maæx- 
yell his Mother's Father, purſued Maills and Duties. Thomas Irvine compear- 
ed and objected againſt the Purſuer's Title, That his Adjudication 1s null, be. 
ing led againſt the Heir of Line; whereas it appeared from the Charter 160 * 
and a Precept of Seaſin thereon in the ſame Year, That the Lands were tailzi- 
ed to Heirs Male. 3 n n 
Alledged for the Purſuer. John Maxyell being ſerved Heir and infeft in ge- 
geral Terms, is preſumed Heir of Line, as the moſt natural Title of Succeſſion : 
unleſs it could be proved, That Sir William was infeft upon the Precept and 
Charter in Favours of Heirs Male. Conſequently John's Service and Infeft- 
nent was a ſufficient Warrant for the Purſuer to adjudge from his Heir of Line: 
deing an Adjudger (who cannot know the private Conveyances of his Debtor's 
tate) is not bound to look farther back than the laſt Iaveſtiture. ?Tis true 
zs Service as Heir to his Father, doth evince that the Father was infeft; 
ut not that his Infeftment was conceived in Favours of Heirs Male. Nor is it 
early to be concluded, That Seaſin followed on the foreſaid Charter: 
For Sir William might afterwards, che nging his Mind, have provided his Eſtate 
v Heirs whatſoever, and been infeft accordingly: Which probably he did: 
kauſe, had a Seaſin upon that Charter been produced to the Inqueſt who ſet: 
red his Son, they would certainly have ſerved him Heir Male. 
Anſwered for the Defender. That Sir William was infeft, cannot be con- 
troverted by the Purſuer, whoſe Title depends alſo upon his Seaſin: And the 
krving John Maxwell (who was both Heir-male and Heir of Line) lawful 
and neareſt Heir indefinitely, muſt be underſtood applicando to the Fathers 
*alin,. otherwiſe the Inqueſt ſhould be guilty of Perjury, qui jurati dicunt, 
& Now, it's preſumed, That the Father's Infeſtment proceeded upon the 
Charter to Heirs- male, until the contrary be inſtructed. And tho? the Seaſin 
upon ſuch a Charter had been laid before the Inqueſt, they might have we 0 
jon Maxwell lawful neareſt Heir to his Father, ſince that might be applyed 
, e 
The Lords ſuſtained the Deſender's Objection againſt the Purſuer's Title; 
ind found rhe Charter ſufficient without the Seaſin to inſtruct and prove it: 
No Right to Heirs whatſoever being in Campo. 5 


January 4, 1712. John Murray eldeſt Son to the deceabd Gilbert Murray 
, Conheath, Againſt James Murray his younger Brother. CITES 


I the Compt and Reckoning at the Inſtance of Johw Marray againſt James 2 
D f Murray, mentioned ſupre Jane 16, 1710: The Lords found, That the 


Veſender having acquired a Right to the Lands of Conheath, from Elizabeth 
Harwell his Mother, before the Purſuer granted to him the Factory, and en- 
ed to the Poſſeſſion by Virtue of an Appriſing acquired by him during the 
"Kory"; he could not alter or change the Title of his Poſſeſſion, but muſt be 
underſtood to poſſe by Virtue of the Appriſing, and be comptable to the 
3 = ERE 


Parſuer 


. 4 : 5 
; * — 
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denuded thereof in Favours of the Purſuer. But found, That after the fad 
Appriſing is extinguiſhed, or the Defender denuded thereof, as. aforeſaid, he 


| N - the Reduction and Declarator at the Inſtance of Sir William Farber 


before his becoming Bankrupt: The Purſuers alledged, That the comma 
Debtor's Inſolvency, one of the requiſite Overt Acts of notour Bankrupt in th 


the Lords to be inſolvent, (hall be holden and repute, &c. So that Penaltiesnd 
they had been actually conſtituted before hls Impriſaament, Retiring, de. 


are a neceſſary Conſequence of the original Debt, and when fallen due becom 
FTictioue Juris, as much a Part thereof, as if they had been added theret at 
the Beginning. Can therefore any Thing appear more abſurd, than to ſipoſe 
that a Man's being Bankrupt ſhould not be reckoned from the: Extent of his 
Debt, but depend upon the Accident of the Creditors charging or not charging 
Him? Tho' a Bankrupt (according to the Import of the Word) be oneyto 
hath more Debt than Gear, the Lords underſtand a Man to be Bankrupt a 


_ Incumbred, that he cannot fatisfie his Creditors without felling his yhole 
and Cockburn, one was found Bankrupt, who was only obæratus, budened 
with great Debts, and beginning to be diſtreſs'd by ſeveral Diligences: Albeit 


he did not at the Time appear, or prove in the Event to be altogether infl-| 
vent. Seing the Circumſtances of the common Debtor's Incarceration, Retit- 


the Preſumption, That anterior voluntary Rights granted by him to ſome of 


Retroſpect, or looks back to Deeds within Sixty Days, and brings them tothe 


il it were otherwiſe, no Creditor could ever be in any Manner of Security * 


— 


570 A Journal of the Saffion ; containing 


Purſuer for his Intromiſſions, ay and while the faid Right be extinct, or he 


may compete for the Poſſeſſion. 
3-342 < ; & KW 1 


* 


Eodem Die. The perſonal Creditors of Sir William Forbes of Monit; 
againſt the real Creditors. on his Eſtate. Cr ES Rn, 


+ 


ſonal Creditors, for reducing upon the Act 5. Seſſ. 6. Parl. K, W. 00 


real Rights as had been granted to their Prejudice, at, after, or Sixty Day 


Statute, is not to be calculated at the Time of the Concurrence of theſe Rx, 
quiſites. For tho” a Debtor is conſtrued to be Bankrupt from that Time 
his Inſolvency is to be conſidered with Reſpect to his after eventual Condi: | 
on, when his Creditors come to affect his Eſtate for Debts contracted behy 
his Impriſonment, retiring, abſconding, flying, or forcibly defending himſch 
As is clear from the Words of the Act, I any Debtor under Diligence by Hy, | 
ing, &c. be either impriſoned or retire, &c. and be afterwards found by Sentemuf 


Accumulations muſt he reckaned as much a Part of the Bankrupt's Debt if 


For theſe do not ariſe from any new Deed or Obligement of the Debtor, but 


Proceſs of Sale, who (tho? his Debts exceed not the Value of his Eſtate) is jet ſo 


Eſtate together. And in the Competition betwixt the Creditors of Lugtoun 


ing, c. (Which the Creditors could not foreſee) do but alarm and puſh them 
on to do Diligence for their Security: At which Time, if his Eſtate ſuffceth 
Not to pay his Debt, he is inſolvent in the Senſe of Law, which eſtabliſteth] 


his Creditors within Sixty Days of his forefaid Impriſonment, Abſconding, &c. 
are fraudulent in Prejudice of others. | Fa —— 


Anſwered for the real Creditors, The Ac 1696, in ſo far as it contains 4 


Date of the Infeftments, is new and correctory, and to be ſtrictly interpreted. 
Now, the Word Afterwards refers not (as the Purſuers would have it) to the 
Word Izfolvent, but to the Sentence of the Lords of Seſſion, which muſt find, 
Thar the Debtor was inſolvent, at the Time of ſome one or other of the Cir- 
cumftances of Impriſonment, Retiring, &c. required by the Act. So in the civil 
Law, Actio P auliana, reſcinds what is done in Prejudice of Creditors by one 
inſolvent at the Time of the Deed, or who thereby became inſolvent. And 


Seing 


„„ 
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ing the Debtor, tho' ſolvent at the Time of his borrowing the Money, might 
by granting gratuitous Oeeds or Securities within — Days, or granting 
Bonds for Debt contracted any Time before Declarator of Bankrupt, türn in- 
ſolvent; and thereby overturn heretable Debts contracted while he was ſolvent. 
| Ar which Rate, the Statute deſigned for a further Security to the Liedges 
againſt the Fraud of Bankrupts, would turn to their Prejudice, and a Door be 
caſt open to all imaginable Fraud: It being always in the Power of a common 
Debtor, to evacuate the moſt onerous and beſt ſecured Debt, by after contract- 


The Lords found, That Moximusk's Inſolvency, he being under Diligence 


him notour Bankrupt in the Terms of the Act of Parliament 1696, muſt be 
reckoned at the Time of the Concurrence of the above Qualifications of Bank- 
rupt in the Terms of the {aid AR of Parliament, and not at the Time of pur- 
ſuing the Declarator of Bankrupt. And found, That in proving the Inſolvency, 
there muſt be only brought in Computo, the principal Sums, Annualrents 
due and reſting thereupon, Penalties incurred, and Accumulations eſtabliſned 
the Time foreſaid of the Concurrence of the above Qualifications of Bank- 


— 


Fodem Die. William Wilſon, Merchant in Edinburgh, againſt Elizabeth; 
Anna, and Catharin Shorts Daughters to the deceaſt Alexander Short in 


Stirling. 


N the Reduction, Improbation, and Declarator at the | Inſtance of William 


with Iafeftment thereon, for Payment of 2300 Merks contained in a Bond 
Sorts, for reducing a Diſpoſition and Infeſtment of the Lands granted by 


the Lands to belong to the Purſuer : The Defenders offered to exclude him 
by the ſaid Diſpoſition and Infeftment produced, „ 


4 4 


0 A 4 


Right in their Perſon, in Regard they, as Heirs to Alexander Short the Put- 
For quem de Evicłione tenet Actio, eundem agentem multo magis repellit Ex- 


fenders ſhould be preferred, the Purſuer would have Action upon Alexander 
Short's Warrandice againſt them as repreſenting him. 4 5 


« 


| of real Rights, but a Medium concladendi in a perſonal Action for Payment. 
2. Were the Purſuer's Right a Diſpoſition, which the Granter or his Repre- 


prifivg doth carry all Right that was in the Debtor's Perſon at the Time, and 
he and his Repreſentatives are liable fox the Debt therein: contained: Yet they 
Ne not liable to warrand the Appriſing, nor tied up from excluding the ſame 


the whole Subject appriſed : Whereas an Action fox Payment of the Debt there- 
in, doth only make the Debtor's Repreſentatives liable to the Extent thereof, 
. Anſtvered for the Purſuer. Albeit regularly no Recourſe of Warrandice is 
competent to an Appriſer, nor any Jus ſuperveniens Authori doth accrew to hin: 


Wilſon, as having Right by Progreſs to an Appriſing of a Tenement in 
Hirling, and ſome: adjacent Acres belonging to the deceas'd Alexander Sport;, 


Alexander Short to the Defenders Author; and for declaring the Property 0 | 


Aledged for the Purſuer. The Defenders cannot exclude him by the 
ſuer's Debtor, are perſonally liable, as he was, for the Debt in the Appriſing: 


| ceptic, And this Proceſs being mutua Vetitio, or a Competition, if the De- 
| Duptyed for the Defenders. 1. A paſſive Title is not a Title in a Reduction 


ſentatives are obliged to warrand, the Defenders, did they repreſent thè Grant- 
ef, could not indeed exclude it by any Right in their Perſon.” But albeit a Com- 


dy preferable Rights in their Perſon. For an expired Appriſing might carry 


6 | | Let 


| by Horning and Caption, joined with any of the Alternatives of Impriſonment 
or retiring, or flying or abſconding, or forcibly defending, in Order to make 


granted by him tothe Purſuer's Author, againſt Elizabeth, Anna, and Catharin N 
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Ter he hath, Exceptionem Dok againſt bis: Debtor, | pretending by Virtue of 


n — 


poſterior Titles, to poſſeſs the Lands appriſed, and may make uſe of that Ex- 


ception by Way of Reduction, in Order to; declare his own. Right of Property 
againſt the Debtor, or his Heirs. The paſſive Title is not here the immediate 


cnc lu demi Medium; but comes only in by Way of Reply, when the Defenders 


found upon their „„ . . 
The Lords found it not competent to the Purſuer to reply to the Defender, 


9 


upon a paſſive Title, That they were Heirs to Alexander Short, in this Re- 


duction, without Prejudice to his Right by Way of Action as accords. 


January 3, 1712, Margaret, Elizabeth, Anna, and Iſobel Eliſes Dawighre, 
to the deceas'd Mr. James Elies of Stenhouſemills, againff James Watſon 
- of Saughtoun and bis Curators, eee 


Aue deceasd Watſon of Sauphtoun having deponed in a Furthcoming 
_ againſt him; at the Inſtance of Mr. Robert Blackwood, as Executor Cre. 
ditor to the deceas'd Mr. James Flies, that Oath was, in a Compt and Rechon- 


ing at the Inſtance of Margaret, Elizabeth, Anna, and Iſobel Eliſes ( aſſguel 


by Mr. James their Father to what Saugbtoun owed him) againſt James Mat. 


ſon his Son and Heir, found not to be Res jurata as to the Purſuer; in Re. 
ſpect the Oath was not emitted iis deferentibus. Albeit they compeared in 


Blackwood's | Proceſs, competed upon their Intereſt, oppoſed the referring to 
the Defenders Oath what he owed to their Cedent, and craved a Tem to 
ſearch for the Inſtruction of the Det. 


ary. 10, 1712. John White late Baillie of Kirkaldie, againſt Datel 
CCC 


IN a Competition for the Mails and Duties of the Lands of Birkbil, betrin 


I Demiel Reid, as having Right by Progreſs to Sir David Arnot's ſingle and 
Liferent Eſcheat, obtained by Sir Patrick Scor of Ancrum in Anno 1691, and 
aſſigned to Sir Wiliam Bruce Daniel Reid's Author in the Year 170% and 

_ Baillie White, as having Right by Diſpoſition and Aſſignation from Sir David 
to an Adjudication of the Eſtate after the Gift was declared. 


_  Alledged for Baillie White, The Gift of Eſcheat was fimulate, and null by! 
the AT 145. Par. 1 2. FJ. 6. In ſo far as, tho the Gift was obtained in Au 


1691, and declared in the 1693, Sir David is ſuffered to remain in the 
peaceable Poſſeſſion of his Lands of Pirlerhies till this Day Which Nullity 
is competent to be proponed by the RebePs Creditors, and others deriving 


Right from him, March 28, 1637, Hamilton contra Tenants, January 6, 1666, 


Oliphant contra Drummond, December 20, 1676, Pallat contra Verch, ob- 
ſerved by Dirletoun, December 17, 1670, Langroun contra Scor, June 19, 
I669, Scot contra wink 4 Nothing being more contrary to Law and 


Reaſon, than to cover a Rebel by a eolluſive Gift of Eſcheat, and maintain him 


in the peaceable Poſſeſſion of his Lands, to the Loſs and Ruin of his Creditors, 


and Purchaſers from him. 2. Sir David acquired not the foreſaid Adjudication 
till after the Gift, and Gifts of Efcheat extend not ad ncgquirenda: Therefore 


the Rents. of the Lands adjudged ean never tall under the Gitt, Hape Prat. 
25, and 28, June 1622, L. Glapperton contra Inglis. So Gifts of ſingle Eſcheat 


extend only to Goods pertaining to the Rebel, the Time of the Gift, and 2 
Tear thereaſter, 23 June 1684, Wilſon contra Kennedy, And there is more 
Reaſon, for ſo reſtricting Gifts of Liferent Eſcheat granted by the Sovereign s 


8 4 
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tene of the Loris of Seſſion, &c. 1712: 57 
this is) that there may be Place for other Donatars quoad Lands a 
thereafter * For no Gift may be oy by the Queen, or her Officers, ex> 

cept where ſome Knowledge may be had of the Value and Extent of the Sub- 

jce falling under the Gift. 3. Rents of Lands adjudged can never fall under 

Lifetent Eſcheat, till the oa rg ny be expired : Becauſe, the Rebel can- 

not be faid to have Right to theſe during his Lifetime; and one or two Years 

Rent may perhaps ſatisfie his Debt and extinguiſh his Adjudication, Now 

this Adjudication was not expired when diſponed to Baillie White. And how- 

ever the Donatar might have pretended to the Rents of the Lands, had the 
adjudication expired in the Perſon of Sir David; yet he being denuded before 

Expiration, the Donatar's Pretence 1s excluded. Again, as when Infeftments 

xe granted for Payment or Security of a Sum, neither the Rents of the Lands 

in the firſt Cafe, nor the Sum burdeniog in the ſecond, can fall under the Life- 
rent Eſcheat Pg neither do the Rents of Lands adjudged before Expirati- 

WELL at... he” 5 
Replyed for Daniel Reid. 1. The Act of Parliament 145, being conceived 

only in Favours of the Sovereign, and Her Majeſty's Donatar, cannot be found- 

ed on againſt them by the Rebel's voluntary Aſſigny. All the Deciſions cited 
proceed upon olitive Proot of Simulation, by the Rebel's acquiring the Gift 
with his own Means; aud not upon the preſumptive Simulation, by allowing 
him to continue in Poſſeſſion. No doubt the Rebels Creditor before the Gift 

Imy competently inſiſt upon the Ground of Simulation; But an Aſſigny after 

he Gift, as here, cannot propone that.” Alledgcance, 2. By the Terms of 

his Gift, the Sovereign has aſſigned all the Mails and Duties, Annualrents; 


quired 


be. that belong d to the Rebel the Time of the Rebellion, or ſhould belong to 
tim at any Tune during his Life: Tis ſingular, that the Rebel himſelf, or 
any Claiming under him after the Rebellion, ſhould compete for the Mails 
nd Duties of his Lands with the Donatar. But the Adjudication being 
kd upon a Bond bearing  Annualrent that ſtood in the Perſon of Six David 
he Time of the Denunciation and Gitt, chis Liferent Eſcheat muſt carry either © 
the Annualrent of the Mony, or Rents ofthe Lands adjudged during Sir David's 
lifetime. 3. The Annualrent of the Sums for which the Adjudication was 
kd fell under the Liferent Eſcheat, and conſequently the Rents of the Lands 
ting the not Redemption, and, upon expiring of the Legal of the Adjudi- 
ation, belonged to the Donatar during the RebePs Lifetime: For there could 
be no Redemption after-expiring of the Legal. 
tue Lords repelled the Alledpeance founded upon Simulation of the Gift, 
by the Rebel's poſſeſſing the Lands after the Gift, as not competent, to the 
bels Aeny 3 And repelled the Ground of Baillie Vbite's Preference found 
ao the Adjudication, in Reſpect the Bond whereon that Diligence followed, 
n in the Perſon of the Rebel or his Truſtee before the annual Rebellion; 
ad found the Donatar had Right to the Annualrents of the Sum for which fn 
ke Adjudication was led, and confequently to the Rents of the Landes. 
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Jmury/x5, 1535 Mr. Roderick Mackenzie of Preſtounhall, again Jean 
Hlercher and Captain Henry Straiton ber Hushand, © _ 


e 0 it 
Nenn! 


„ Roderick Mar kenzie of Preſtounball, one of the Senators of the Col. 
lege of Juſtice, having 20 January 1699, obtained an Adjudication 
nl the Repreſentatives of James Fletober of Cranſtoun, upon 1000, Lib, 
bond granted by him as Principal, and Kennezb Earl of Seafprcb as Cautioner, 
ihe deceasd Sir Serbe Lockbart, 3 February 1678, and aſſigned by Progreſs 
dhe Adjudger, who thereupon did charge, denounce, and regiſter James 
cer at the Horn in December 1680. Preſtounball raiſed a Reduction 
5 FF) ᷑ » againſt 


a net — money > 4 4 Nava - mens 7 ee — 


1 W i M$ 8 F, 4 ; 
" n — apoio Pa — 
againſt Jean Fletcher and her Husband upon the Act of Parliament 1621 


in Aug uſt 1681 of the Lands of Nillgirſtoun to her and John Graham Poſt. 
Maſter then her Husband, in Conjunct-ſie and Liferent, in Satisfaction 


the firſt Part of the ſaid Act of Parliament, the Granter having in Eveny 


ported by the Oneroſity of the precedent gratuitous Bond. 2. The Di; 
. poſition was quarrellable upon the ſecond Clauſe of the Statute, whereby ny 


firſt Part of the Act of Parliament 1621, That James Fletcher had: 


real Diligencſde. 
very quickly to alter, and if. the ſuch Debtors prove eventually inſolent. 


rupt from the Beginning. 2. It's no Novelty in our Law for a Conveyane 
the half of Ward lands without Conſent of the Superior, tho? valid, wen 


null, at leaſt may be reduced Adtione Pauliana, if prejudicial to ten 
er Eventu et Re, tho? not fraudulent Conſilio, which being in Animo b ſr- 
diſſicilis Probationis. L. 6: HII. F. que in Fraud. Credit. L. 5. C. de Ren bis 

2 ue: in Fraud. Cred. How hard is it to put Creditors to diſpute their Dutor's 
Condition the Time of making Donations: Men of the beſt Credit beig fre · 
quently found to manage moſt cloſely? Is it not more juſt, that, in the Caf 
of eventual Inſolvency, a Donatary who hath but a lucrative Title, ſnoud 


in Prejudice of his Creditor, in Reſpect the Time of the Alienation he bad 


that a Right good from the Beginning ſhould depend upon after Events; 
than that a Creditor ſhould loſe thereby who had uit in his Power to 


ligence. 2. The Purſuer's Parallel from Recognitions, where partial Alie- 
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Of x ' gratuitous . Bond of 8000 Merks- granted by James Fletcher to th, 
ſaid Jean his Siſter, Februar) 6, 1678, And of a Diſpoſition granted by hin 


the gratuitous Bond, clothed with Infeftment in September 1682. In Reſpet} 


1. The Bond. quarrelled was of a Day's Date after the Bond granted to 8 
George Lockhart the Purſuer's Author, and being a Deed for Love and Fa vou 
inter conjunctas Perſonas, could not prejudice a prior onerous Creditor, b) 


prov'd inſolvent: And the Diſpoſition inter conjunctas could not be a 


voluntary Right by a Debtor to his Creditor can prejudice the more timej 
RET . ĩ 
Ie Lords ſuſtained this Anſwer to the Reaſon of Reduction upon th 


the Time of | granting the Bond to his Siſter 4 ſufficient ſeparate Uni 
cumber'd Eftate for Payment of all his Debts: And alſo ſuſtained t 
Anſwer to the Reaſon on the ſecond Part of the faid Statute, That t 
Diligence, by fimple Horning and Denunciation, was not habile 
reduce the Diſpoſition, not being duly proſecuted for many Yearsy 


— » 


| Albeit it was ultrdged for rhe Purſcer, 1. Mens Circumſtances are kmn 
the jult Creditor is equally diſappointed, as if his Debtor had been Bank 


that was good when firſt made, to fall under the Act of Parliament 1621, thy 
the Granter's ſupervenient Infolvency : More than for a Diſpoſition wiln 


granted, to become thereafter null by more of the Lands being diſpai 
3. By the civil Law, all Deeds and Rights in Prejudice of Creditor at 


ſuffer, rather than a juſt anterior Creditor? 4. As it cannotibe pretended 
in Reductions ex Capite Inhibitionis, that the Party inhibited did nothing 


Sufficiency, of Eſtate beſide: 80 4 pari, the like Alledgeance ought not to 
be ſuſtained to take off or enervate the Effect of the Act of Parliament 1621. 
In Reſpect it was anſwered for the Defender. x. It were more unreaſnable 


prevent the ſame by calling for his Moay, or ſecuring the fame by Di- 


nations good in Initio may ex. Events, become void, ariſeth from the Na- 
ture gf the Feu, which every partial Purchaſer or Creditor taking Security. 
out of It, is bound to Know, and contracts with his, Hazard: But no ſe. 
oda Creditor the. gratuitous: is bound to, conſider any, Thing, but char 
his Debtor at the Time has Sufficiency of Means to, pa all. former Debts. 

Wy Canſilium freudene!, 


\ © : 
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— 1 


3. All Commentators upon the "io Paulians allow 15 
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 Decifions of th Lords of Seſſion, Nc. 1 712. 5 5 


that is where the Debtor was infolvent when he made the ! Fs 
Ground of Reſtitution in all Caſes, and Fraudew in Events yd ff 
0, that is when he became inſolvent by the Deed, to take Pla 5 on- 
is Puerathviny & 3. Inſt, qui es ar quib. Cauſ; man. von poſſ. S0 an fran. 
in the L. 6. H. 11. J. que in Fraud. Cred. imports only, That either the 
Debtor is actually inſolvent when he does the Deed, or becomes ſo by do; e 
it. 4. Inhibitions are legal Remedies {tricking againſt all poſterior Tok 
tary Alienations, according to the expreſs Will of the Letters : que d bs fro 
Sovereign Authority, whatever be the Debtor's Circumſtances : Whereas 
the ASX of Parliament is calculated only againſt Alienations of Perſons in cer 
tain Circumſtances, which therefore muſt be ſubſumed. : 


January 1 5, 1 


712. John Woodcroft and his Facro 1 | 5 
Strathnaver. 21 5 "actor, againſt William Earl of 


Factor, againſt the Earl of Strathnaver as Debtor to t 0 : 
land his Father, the Purſuer's Debtor ; the Defender were * 
upon Oath if he had intrometted with the Rents of certain Lands belong; 
ing to the Earl of Satherland in Liferent, and in what Manner he had 
paid the ſame, acknowledged his Intromiſſion with theſe Rents; but that at 


the Time of the Arreſtment he was not Debtor tor the fame, but had made 
Payment to the Earl, or his Order at ſeveral Times before the Arreſtment. 


Alledged for the Purſuer. The Defender ought to depone when theſe Or- 


ders from the Earl of Sutherland were drawn, to whom pavable: for wr. 
Cauſe, and to what Extent, that the Lords may judge if e ſanto be . 
unt to Aſſoilzie or not: For he is not to be Judge of the Relevancy of 


bs own Payment, Stair Lib. 3. Tit. 1. F. 41. and theſe Orders might 


perhaps have been for Payment of Debts, which the Defender Hin I 
bound to clear, or the Date of the Orders might have been 8 and 
tho Payment after the Arreſtment, which would not be relevant to affoilzic 


23 T E 
Axſwered for the Defender. Tho? a Debtor by Writ called in a Furthcom:: 
ng ſhould be ſpecial ; yet it ſufficeth that the Defender (whit Tarromnit: 


lon is probable only by his own Oath ) depone, without deſcending to 


Particulars, That he paid all before the Arreſtment, which imnlies 33:1. 
ralem Præſtationem: Alheit extrinſick Qualities, inferring a Gren 8 
| penfation or Payment in Goods deponed upon muſt be proved aliunde: 
June 26, 1675, Gilchriſt contra Murray obſerved by Dirletoan,  * 

The Lords ordained the Defender to depone, ſpecially what Payments 
were made by him to his Father, and by his Order to the beſt of his Mes 


January 16, 1712. John Lyon of Brigtoun and his Curators, 40 3 * 
1712. of oun aud againſt Elizas 
beth Gray Lady Carſe, and Cicilia Denmure Lady Allantoun. S . F 


* 


= Grand-uncle ( who came to Poſſeſſion of the Eftate as 4 Creditor by 
ww Titles, tranſmitted to him by his Grand- father) finding the ſame 
0, ted by Debts and two Liferents, Vis. One to Elizabeth Gray Lady 
| - his Grand-uncle's Relict, and another to Cicilia Denmure his Mother, 
rived an Aliment againſt theſe Liferenters. 15 e 

TO CONT 9 8 Alledged 


Je L107 of Brigtoun, apparent Heir- male to Patrick Lyon of Brigtoun his 


N the Proceſs of Furthcoming at the Inſtance of John Woodcroft and his 
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Alledged for the Lady Carſe, Abſolviture, becauſe the Purſuer doth not poſſes 
the Eſtate as Heir to his Grand-uncle her Husband, but as Heir to his Grand. 
father, who did not only renounce to be Heir to his Brother the Grand-uncle, 
but acquired ſingular Titles and poſſeſs d tanquam quiliber, For Aliment 
provided by Law muſt go to the Heirs of Law, and not to Heirs of Tai. 
zie or Proviſion; and far leſs to the Purſuer who is only Heir to a Cred.. 
tor, and not Heir of the Family or Blood. Seing his accidental Title cf 

apparent Heir-male, is cut off by upwards of Fourty Years Poſſeſſion of the 

Eſtate by ſingular Titles as Feadum novum or Conqueſt, © 

- Replyed for the Purſuer. His Grand- father having been undoubted appz | 
rent Heir-male to the Defender's Husband, the Neceſſity he was under t, 

| ſucceed by Appriſings and Adjudications for Fear of Debt, ſhould not 
wrong the Purſuer's natural Claim of an Aliment : Which, tho commonly 
aſcribed to the Act of Parliament, appointing Wardatars to aliment they 

Wards, ſeems rather to have ariſen from the Civility of our Law, that 
judg'd it hard for Liferenters to cut off, as it were by ſtarving, the Hei 
from any Hope of Succeſſion. Upon which Ground it may be gathere 
from the Strain of our Pratticks, that a Fiar having the Right of Blood 

debarred by Liferents, ought to be alimented by the Liferenters whether h 

| came to the Succeſſion by Service, or ſingular Titles : Albeit the Heir of 
l | ſiſtranger Purchaſer could have no Recourſe to an Aliment off a 


Liferents 
whole Right affected the Purchaſe. Yea, the Intereſt of Blood entitled y 


apparent Heir to aliment, even againſt his -Grand-father's ſecond Wife, 
| | whom he had no Blood-relation, ecember 123 1677. Pre [ton of Ardrie Cont 
8 Duaplyed. It being abſurd to pretend, That the Purſuer can both enjoy he 
| Eſtate as a Creditor, and claim Benefit as Heir to thePerſon whom his Diligence 
| and ſingular Titles diveſted : Aliment can no more be decerned upon that 
—_ Account, than it could be decerned at the Inſtance of the Heir of a Ward vaſid 

againſt the Superior, when the Ward-lands are poſſeſs'd by an Appriſe 

The Caſe of Ararie is a ſingle Deciſion; befides it doth not appear, Thr 
there the Eſtate was enjoyed by fingular Titles. 7.2 

The Lords found the Defence for the Lady Carſe relevant, That & 
on poſſeſſeth not as Heir to her Husband, but as a Creditor by figu- - 


January 17, 17 12. Sir William Meinzies and Alexander Clerk, contre 
William Moriſon of Preſtoungrang. —” © 


JJ Pon Report of the Lord Bowhill, The Lords allowed Marini Jew 
V co be received a Witneſs. Becauſe his Religion doth not hinder him 
to {wear our Formula by God himſelf, &&c. Unleſs he were a Sadducce who 


- denysthe Reſurrection, and fo could not depone as he ſhall anſwer to Cod at 
the great Da). pg e EL 


3 


anuary 12, 1712. Mitchel of Bredhead contra Andrew MtAdam Writ” 
Ii Edinburgh, Ep, . 

XMMIebel of Bredbead purſued Andrem M. Adam, for Exhibition and De. 

.y 8 livery of his Writs, who pretended to Jus detinendi, till he be paid 

for the Purſuer in his Buſineſs, conform to an A 


of his Fees as Agent 
compt given in. 


. = | Aledged for the Purſuer. The Accompt is preſcribed uod Pro- 


bandi; 
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bends except as to his Oath, not being ſued within three Years : which 

Preicription is not hindered by a Writer's having his Client's Papers in his l 
He which his Accompt related, November 29, 1709. Meaſſon againſt 

Fall Aberdeen. F . | | | . 


"Anſwered for the Defender. The Deciſion cited doth not meet : For the 
17 70 Aberdeen was purſued per Modum Actionis for Payment of P's 
Accompt 3 whereas here the Defender purſued to deliver up his Client's 
Writs, ſays only by Way of Defence, He cannot be obliged to do it till once 
the Accompt be paid. Which Defence is, perpetual, and doth not preſcribe: 
Tho? Action upon the Accompt be preſcribed as to the Manner of Probation. 
The Lords found, That the Exception or Defence, whereby Andrew M* Adam 
claims Payment of his Accompt, doth not preſcribe while the Papers are 
jn his Cuſtody. © e 


** Eodem Die. Inglis contra Fuller. 


Ahe Lords upon Report of the Lord Callen, found that one's Procura- 
'Y . tor before an inferior Court, could not deter the verity of a Point tg 


* 


the other Party's Oath, etiam in Re minima, 


todem Die. 4 John Montgomery of Wrae and Comiſſery William Alves; 
contra William Marqueſs of Lothian. LE MJ 


N tlie Action at the Inftance of Mr. Joh» Montgomery and William Alves; 
$ againſt the Marqueſs of Lothian, for Payment of 140 lib. Sterling con- 
tained in his Obligement dated 25 March 1697; whereby he obliged him. 
f to procure to Major William Burnet Precepts from or upon the Receivers 
fir the ſaid Sum before his Departure from Edinburgh, and in Caſe the Major 
Should make Intereſt with the Receivers or any other Merchants or Perſou what 
ſcever, he obliged himſelf to allow it to the Receivers out of the firſt and readieſt * 
am Precepts drawn by the Treaſury for the Regiment; to which Obligement 
the Purſuers have Right by Progreſs from the now deceas'd Major Burner + 

The Lords found that the Acts of Parliament requiring Writer's Name and 
Vitnefſes in probative Writs, take no Place in this Writ; the ſame being 

a Writ betwixt Officers concerning their Pay, and of the Nature of a Let- 
/// (., RT r 
Albeit it was alledeged for the Defender. The Act of Parliament 1681; 
hiving expreſly required the deſigning of the Writer and Witneſſes, as an 
indiſpenſable Solemnity in all Writs, the Exceptions from that Rule ought 
to'be eſtabliſhed by an equal Authority. And Deciſions made Uſe of to 
prove ta Deſuetude of this Solemnity in any particular Writ, as Bills of Ex · 
change, Precepts, Receipts betwixt Maſter and Tenants, Receipts of Ceſs; 
Vciſe and the like Duties, are not to be extended beyond the Particulars 
decided: Seing all Lawyers agree that Rules ought to be largely inter- 
preted, and Exceptions or Derogations from Rules ſtrictly. Beſides, Cuſtom 
founded upon the Autboritas Rerum perpetuo ſimiliter judicatarum, requires 
Frequency of Deeds and Length of Time, eſpecially when pleaded to abro- 
[Bt or reſtrict poſitive Law : For ſingle Deciſions as to ſeparate Points are 
ar moſt but Arguments of Authority in Caſes preciſely the fame. It's true 
Mat Sonldiers by the civil Law were 3 a great many Privileges 
Menied' to others, as in the making of their Teſtaments, that their Courage 
phe not be blunted with Ankiety about their Families: But that Was re- 
Mitted to the Time they were in . when they could not have 12 . 
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Lails. It's acknowledged that Orders by general commanding Officers to 
Subalterns, or Orders that paſs according to the common Courte of Buſngg, 


ſtrictly obliged than others: Whereby Privilegium militare introduced in 


can it be reckoned ſuch, from it's affording a Fund of Credit; more thy 


being honoured. Beſides, it may be. obſerved that our late Act of Parliament 


In Reſpect it was Replyed for the Purſuer. The Statute 1681 and other A 


| Witneſſes adhibited before theſe Statutes ; and confirm by Law what yas 
formerly cuſtomary, tho? not neceſſary. But do not concern curſory Ohliga 
tions, (as this) written, without previous Congert, pro Re ata, accordig tol 
the Exigence of the ſubject Matter: As is clear not only from Preceptz obli 
gatory Notes and Receipts betwixt Maſter and Tenants, Managers and 
' Servants of Manufactories, and Writs us'd in expediting the Buſineſs of all 
publick Offices and Societies; but even from Writs otherways formal, as 
Inſtruments of Seaſin and holograph Bonds not bearing to be written and 

\ ſubſcribed by the Granter. Now, Precepts or Notes among Souldiers relative 


Form, as any other privileged Writs. For as, by the Roman Law, Jenorantia 


among them- no Solemnity is required ga Subtilitatem magis quam putaraler 
' Rationem ſapit. They were not only privileged in the Manner of making thei 


able to pay; they were not obliged cedere Bonis in Favours of Creditors, Nor 


Defenſſonem ſuſtinebant ; they .were excuſed from Tutory and molt other 
publick Offices; they were convenable only coram Magiſtro Militum; ang 
could not be foro d to bear Witneſs. By the Practice of Scotland, and other 
civilized Nations, Notes and Orders for military Diſcipline, or circulating the 
Fay of a Regiment, require no Solemnity of Writer or Witneſſes. The 1 
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and Aſſiſtance. And modern Lawyers, particularly Tort, de Ture milng 
Cap. de Privilegiis Militum, doubt mightily, if theſe Privileges be competent 
to Souldiers now a Days, even in thoſe Countries where the Roman Law pre. 


among Souldiers, ſuch as Warrants directed to a Paymaſter or Pay Offce 
need no Solemnities: But that cannot be extended to the ordinary Obligation; 
of Souldiers, eſpecially ſuch as are made by them at Home or in Garifgy 
where they may have Acceſs to Advice, and are not diſturbed with the Ny 
and Toils of War. If every Contract in Relation to a Souldier's Pay, be 
allowed a Diſpenſation from the ordinary Solemnities ; the ſame Privileg 
might be pleaded in Favours of a Writ, whereby one Souldier buying 
Commiſſion from another, aſſigns the Seller to his Pay till the Price be pad 
To make an Obligement granted by a Souldier ſubſiſt againſt him, that woll 
be null as to any other Obligant, were to make Souldiers more eaſily aud 


Favours of Souldiers, would turn to their Prejudice. This Obligement cy, 
not be conſidered as a Letter of Credit; ſeing Letters of Credit have ad- 
ferent fixed Stile and Tenor, and take Place only among Merchants. Ny 


A a _ . n mmm 0 8 


Bonds, eſpecially Bonds of Relief ot Debts to be contracted for the Uſe oſth 
Granter, might be reckoned Letters of Credit. If the Obligement in Cy. 
troverſie import any Thing, it imports a direct Action to Major Barnet orig 
Affignies, againſt the Marqueſs of Lothian: Whereas a Letter of Credit yr-f 
niſheth no Action to the Obtainer againſt the Granter, unleſs the former an 
inſtruct that he lodg'd Mony in the Hands of the latter, equivalent to the Sun 
for which the Credit was given; or that he ſuſtained Damage thro? it's ng 


— 2 =, 


extending the Privileges of foreign Bills to inland Bills and Precepts, takes no 
Notice of Letters of Credit, as not ſo neceſſary for inland Trade. 


a_ ce. 


it relates to, concern only formal Writs that uſed to have Writer*s Namead 


to the Pay of the Regiment, are as little to be regulated by nice or rigorous 
Juris non nocet Militibas, qui Arma mag is quam Leges ſcire debent : So in Writs 
Wills, but exempted from moſt of the publick Statutes : Particularly they 
could not be impriſoned for Debt, and were no further liable than they wers 


could their Goods be adjudged to Creditors, or diſtrained, cum Reipublicæ 


ſtance 
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Aledged for the Purſuer. It being. more as Thirty Years fince his Cedent 
| Compenſation upon her Poſſeſſion onoke 
e e 12 N en on ner! n ought 
to be repelled : Unleſs it be offered to be proved by the Purſuer's Oath, That. 


81 


poſſeſs d theſe Lands, the Defencę o 


Anſwered. for the Defender. From the very, Terms the Rents fell due. 
bey compenſated and extinguiſhed the Bond, by the Concourſe of Debit 3 d 
Credit betwixt the Parties, as effectually as if the Purſuer's Father had 8 ag 
Diſcharge thereof: And tho) Aktion for theſe, Rents be preſcribed as to the 
Manner of Probation, the Defence of Compenſation thereon is perpetual, and 
= be ſuſtained, unleſs the Purſuer can prove that the Rents were alunde 
The Lords repelled the Defence of Compenſation, unleſs the Defender - 
Aer to prove by the Purſuer's Oath, That the Rents of the Lands poſſeſsd | 
us Cedent are ſtill reſting, oWwinn g. 
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Merchant in London. 3.8 
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Aa Competition betwixt Alexander Ereskin and William Eliot, Creditors 
to 1 Walkam'Scor Merchant in Edinburgh, for the Share of a Ship belonging 
he 14 Ol 01 


the common 
the other's*Gift before, Dec 


* 


mon Debtor: The Lords preferred Mr. Eliot who had a Giſt of 
Debtor's ,Eſcheat declared in general, to Mr. Eri, who after 
arator had arreſted the Ship ſor a Debt due before” 


the 


Dad d d 
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January 24, 1712. Alexander Erskin Merchant in Montroſe, againſt William, 
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rator, which is the Intimation thereof, is preferable to the Gift ; fo be it proceeq 
_ - ona Debt prior to the Rebellion, Sporſmood, Pratt. Page 98, February 19, 166 
Glen contra Hume, March 27, 1707, Henderſon. contra Aliſon. For theſame Rez. 


_ Oily to be underſtood of 2 Competition betwixt the Creditor upon wink 
Horaing the Eſcheat fell, and the D6natar or others covering themſelves vih 

the Gift ; And cannot be ftretched againſt other Intrometters or Creditor 
doing Diligence upon ſeparate Titles, who cannot be thought either perſonal 


the Horning upon which the Gift proceeded, i 


Table or obnoxious thro” completing their Rights. ts 7 
In Reſpect it was anſwered for Mr. Eliot. A. Gift of Eſcheat is inden of 
the Nature of an Affignation, in a Competition with other Giſts or Nuts 
Kowing from the fame*Granter ; {6 that à ſecond Gift firſt declared i; be 
Preferred to the firſt Gift But not in a Competition with a Creditor deriving 
Right from a different Author: In all the Deciſions cited for Mr. skin, 
_ the Arreſtment was before the Gift; and there is more Reaſon to prefer att 
Arteſter before, than one arreſting after the Gift, whereby the Domtar ti 
Ni ing ns The Caſe of Borthwick contra Arbuthnot, doth not meet 
There being a great Difference betwixt an Executor Creditor, whoſe kgal 
Aſſignation needs no Intimation to complete it; and an Arreſter, who hati 
but an inchoated Diligence, till it be completed by a Decreet of Forthcoming 
__ which tranſmits the Property. But Where the Eſcheat gifted fell upon cho 
Donatar's own Horning (as in this Cafe ) he was preferred to one afreſting 
the RebePs Goods after the Gift before Declarator, February 27; 1623, 
Haliburton contra L. Murthils, u. 
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9 dat the |: Action at the Inſtance” of George Stuart and his Tators, againſt 
ud others: The Lords found, That executing a Summons 5 
| Hot ſufficient to found Interruption of Preſcription; the Sümmons having 
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FJ "Homes Gray and other Inhabitants of 


unwarrantable Importation of Iri 


a They ſuſpended: for the Reaſons followin 
Tadice : In ſo far as the Juſtices of Peace 
them, notwithſtanding that the Magiſtrates 
Power. of repicdging their Inhabitants 


WJesber 16, 1586, compeared by their Proc 
o fepledge. 2. The Juftices of 


| aſtices of Peace of the Shire © Ae „„ 
againſt the Town of Irving, and ſeveral Tn of Air and their 
* * * + | | : | | 


Juſtices of. Peace of the Shire of Air, 


Bod i Dolores ants by Charters from 
Wh catified in Parliament, and ſuſtained in a from 


Peace committed Ini 


Fe of Ait Fiſcal, 
habirants of that Buygh, ſeal, 
Irving perſonally cited before the 
to underly the Law for the 


antable Impo ſþ Vidtual, being held a8 confeſt upon ther 
not Cotnpearance, and fined each in the dum of : hundred { upon heit 


Pound 


| terling : 


8, 1. The Decteet was 4 non ſus 
proceeded to give Sentence againſt 


of the Town of Irving, who have 
Juſticiary Court at Edinburgh, 
urator before Sentence, and offered 
quity in ſuſtaining the 


1 


* 


* 

* ; : 
off > 2 
1 


* ' 


Libel, tho for a Crime, relevant to be 
3. The Juſtices had fined the Suſpenders, 


proved by the Suſpenders Oaths: 


cxorbitantly in a hundred Pound Sterling each. 
"Anſwered. for the Chargers. 


who are but poor Tradeſtnen, moſt 


of repledging beyond other Burghs of Scotland: And 
yilege of Burrows, by the ancient Laws before the 


1. The Town of Irving have no ſpecial Power 
whatever was the Pri- 
regular Conſtitution of 


Judicatures, it's now in Deſuetude, and other Judicatures conſtituted ſince 


then have a cumulative Juriſdiction with the Burrows, and Lords of 


according to the Extent of their Juriſdiction. So Juſtices 


coly, by the Act 38. Parl. 1661, impowered, after elapſing of 


Ids of Regality; 
of Peace are 4 
Fifteen Days; - 


{0.converte- every Perſon without _— to the Privilege. of any Other Juriſ. 


the Britiſp Parliament in g. 


iſh the Importers of Victual, 


b taken from them, A# 148, Parl. 12. 
in whoſe Place the Juſtices of Peace are now come. 
A&-156x,. the Juſtices of Peace may, 


zen Days is alſo taken away 
e Sixth Year of Her Majeſties Reign : But alſo; 


Act 9, Parl. 1703. 55 


lud gur Law looks upon the Magiſtrates of Butghs with fo jealous an Bye 24 
lie Matter of Vidtual, that all Power of repledging Foreftallirs and Regtten 


and Regraters 


FJa.6: and committed to other Judges; 
Ct res, 2! Wy By the 9.9 of the 
upon a perſonal Citation, without 


lvrther” Sglemnity hold the Defender as cotifeſt, as to all Crimes and Miſte- 
uncl committed ro their Care. 3. The Chargers ſubmit the Exorbitancy 


were either debarred in 


Fader for the Space of 


3 contradifitorio, 


muſt be underſtood with a Salvo as to private Rights. 
Suſpenders is well founded by the Acts 


ad remitted 


ri 
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12. James Ogilvie Son #6 the dice James Ogilvie younger 


el. for the Suſpenders, The Town's Right of repled ing cannot pre- 
t by contrary Acts, where they having Occaſion ale 5 


The Lords found, That the Juriſdiction of the Juſtices of Peace over the 
K ound of Parliament; and that there was 
0 Iniquity in ſuſtaining the Libel relevant to be proved by their Oaths; 
to the Lord Ordinary, to modifie the Fines in the Decreet with 
Regard to the Circumitances of the Offence and Offenders, 


by the late Act ; 


1 to uſc their Right, _ 
EP CO FF ANNE or acquieſced to a contrary 
tactic ourty. Years... And the Britiſh Statute giving the 
ame: Powers to the Juſtices of Peace in Scotland, as thoſe in f Ng 


Fug 
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Heir nor Creditog to James Arnot of Fairnie, nor hath any Pretence of 
Right to the Lands affected with the Inhibition: More than an apparent Heir 
could ſue a Reduction and Tmprobation for clearing the Inheritance of Incum. 
berances, no Man having Intereſt to debar another's Right but he that hath 
Right himſelf; Beſides, an Abſolviture in this Action would not be Re 
judicata, to hinder Niſbam to plague the Defender again with the like Procef, 
2. Eſto, the Bond had been granted for a- Part of the Price of he Land, the 
Purſuer could be in no better Caſe, than an Aſſigny to the Price of Lan 
contained in a Minute, who could not, by a Reduction and -Improbaticy 
purge theſe. Lands of Incumberances, for Want of -a Title, altho? þ 
could not claim the Price, till; Incumberances were purged. Again, if y 
perſonal Creditor can reduce a Diſpoſition of Lands, Jane 24, 1709, Brun 
f Thorniaykes contra his Brother: Far leſs can the Purſuer, who cannorb 
much as pretend to be a Creditor, or to have any Intereſt in the Lands affech, 


reduce or impugn any real Diligence affecting the ſam. 


o 


Replyed for the Purſuer. Albeit a perſonal | Creditor cannot reduce tea 
Rights and Diligences affecting Lands, yet as Fairnie and Wiſbaw deriviqg 
Right from him, had each of them an unqueſtonable Title to quarrel a 

reduce Inhibitions affecting their Land: 80 by the burdening the um in tte 
Bond granted to Boyſton with the purging of the Inhibitions, he became de- 

legated as Debtor for the Performance; and their Right or Title is underſtood | 
to be conveyed: to him; ſince: otherwiſe the Bond granted to him had bee 

Eluſory, and of no Effect. An Abſolviture in this ' Proceſs. would ſecure it 

Defender againſt all Action upon the foreſaid Bond, in whoſe Perſon ſoenrit | 
may come, but not from Purſuits upon ſeparate Titles. 2. It is contentd, ! 

That an Aſſigny to the Price of Land contained in a Minute, comes in Ply: of 

the Perſon obliged to diſpone, and hath the ſame Action competent u him 

for disburdening the Lands, that is competent to the principal Contnctet: 

And for the ſame Reaſon, an Executor of a Diſponer of Lands, who hath 
Right to the agreed Price, could purge Incumberances. i 

The Lords ſuſtained the Purſuer's Title, and found the Defender obliged | 

to take a Term to produce the Inhibition called for. 
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R. William Steil purſued the Heretors of his Pariſh of Loi 


f im of by malen to make 
1 Payment to him of 999 #. 14 ſh. as the Expencę of building a Manſe 


£ r the Purſuer, eſtimated in the Terms of the 4d 21. Seſſ. 3. Parl. 1. Ch. 2. 
by Order of, and approved by the Presbytery; and for 16 Years Annualrent 
| thereof that he had ſerved the Cute there wanting à Manſeq according to 
their reſpective Proportions. e . 


* r 3 . r "FR 
Abe Lords found, That the Words of the at Act of Parliament 1663, 
Vis. That the Heretors build Manſes at dhe Sight of the Mibiſters therein 
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Dociſions of the: Lords of Seffion, &c. 1712. 583 


q inted, and Two or Three of the moſt knowing or diſc ; 
Ph, do impower ſuch Miniſters and Two or Thies of OG cet Me 
or diſcreet Men over and above the Tradeſmen named by them. to Noce 
in Abſence of the Heretors called by an Edict. And found, That the ſaid 
Miniſters and knowing and diſcreet Men may proceed not only to liquidating 
ol the Value of the Manſe; but alſo may appoint a Place for it's Situation. Ind 
proportion the Value thereof upon the Heretors conform to their valued Rent 
and name a Factor for uplifting thereof. And found, That after ſuch an E. 
ſtabliſhment, any of the Heretors may be proceeded againſt for their Propor- - 
tions, notwithſtanding that the Proceſs muſt ſift as to others, in Reſpect of 
their Privilege of Parliament. But found, That the Purſuer cannot claim 


* 


any Thing for Bygones ſince his Entry, or by the Act of the Presbytery, in 


n of the 
id moſt knowing 


* 


Reſpect it was not decerned by the Presbytery. 
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anuary 31, 1712. Archibald Ear! of Forfar, again fohn Cilheets lis 
] | Merchant in Glaſgow. 4 n n Gilhagie late 


* 
1 


ö Lexander Wadde Merchant in Glaſgow, having in Anno 16 58, appriſed 
from the Heirs of Gavin Rae, a Fourty three Shilling nine Peny Land 
of the Barony of Bothwell, feued to him by a Charter from the Marqueſs of 
Doxglaſs, in the Year 1629, and charged the Marqueſs to receive him: The 
Earl of Forfar (who ſucceeded to the Lordſhip of Bothwell, as Heir of the 
Marqueſs's ſecond Marriage) raifed a Reduction and Improbation againſt 
Jahn Gilhagie, ro whom in Januar) 1669 the Appriſing was diſponed by Pro- 
Teſs. The Defender produced the Charter 1629, and the Decreet of Appri- 
ling 1658, with his own Conveyance from Waddel; but not the Inftrument 
d Seafin upon the Charter, nor the Grounds of the Apprifing © 
The Lords found, 1. That the Purſuer as Heir of Proviſion to the Granter 
of the Charter, is bound to warrand it, and cannot quarrel the fame, tho? no 
infeftment had followed thereon. For tho? an Heir of Proviſion be liable to 
a Purſuit only after diſcuſſing the Heir of Line, whom the Purſuer ought firſt 
to inſiſt againſt : Yet an Heir of Proviſion purſuing the Perſon to whom he 
was ſubſidiarie liable in Warrandice, may be excluded Exceptione in the firſt 
Inſtance ; ſince Lites non ſunt multiplicande, 2. The Lords found, That John 
Gilhagie's Author having appriſed the ſaid Charter from the Heirs of Gavin 
Rae, conform to the Decreet of Appriſing and Charge produced, the Purſuer 
as Superior has no Intereſt to quarrel the Appriſing for Want of the Grounds 
and Warrants thereof: It being J Tertis to him, who is neither the Debtor, 
nor Debtor's Heir. And a Man can only crave Preference upon a Ground 
wifing from his own Right, and not upon what ariſeth only from the Rigbt of 
another. And tho? the Purſuer might come in, did the Defender produce no 
Ripht at all : Yet the latter's producing the Appriſing, which conneQs a Pro- 
greſs to the Charter granted by the Marquels, excludes the Purſuer's Claim; 
© tho? it would not have any ſuch Effect againſt the Heirs of the Debtor in the 
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F February 6. 1712. Margaret, Elizabeth, Ann, and Iſobel Elieſes, Daugba 


ters to the deceas'd Mr. James Elies of Stenhouſe-mill, againſt James Wat- 


ſion of Saughtoun; and his Curators, 


'' N the: Comipt and Reckoning at the Inſtance of the Daughters of the de- 
_ ceagd Mr. James Elies, againſt)Fames Watſon of Saughtoun, as repreſents 
e 1 ED ing 
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F”oO£ © inghis Father, mentioned ſupra January 5, 1712: The Lords ſaſtaijiedholy. 
1 ö graph Receipts wanting Witneſſes granted by Mr. James Elies, to extinguiſſ 
Pro Tanto a Bond granted to him, his Heirs and Aſſignies, ſecluding Executor 

by the Defender's Father. Albeit the Bond was heretably conceived, and the 
. Receipts not proving their Date, were preſumed to have been granted on 
| Death-bed. Becauſe; tho? one be reſtrained from conveying an heretable Debt 
on Death. bed in Prejudice of his Heir, he may take Payment thereof on Death. 
_— bed; and fo diſſolve the Obligation, he could not tranſmit by Affignation. 


February 7, Anz. Ms. James Stuart of | Carſwell Advocate, againſt th | 
„ ee *- Bays of Bate, /// ͤ tes 


R. James Stuart having purſued the deceas'd James Earl of Bate, x 
repreſenting Sir Dougal Stuart of Nirktoun Sheriff of Bute his Fathe, 
for Payment of a Debt owing by him to the Purſuer's Predeceſſor; The Pu. 
ſuer amended the Title of his Libel, after the paſſive Titles were by a ſigne 

'* Taterlocutor of the Ordinary admitted to Probation. . The Defender havig 
died before any Act of Litiſconteſtation was extracted; the. Purſuer cray 
the Proceſs might be transferred againſt this Earl of Bare, as Heir to the hf 
Earl his Father, who repreſented the Grandfather by Behaviour as Heir to hi 
bor vitious Intromiſſion with his Effect. 
Alledged for the Defender. Thoſe penal paſſive Titles cannot be An 
red againſt him, as Heir to his Father: Becauſe the Action Was not -litifan» 
teſtat in his Father's Lifetime, by extracting an Act of Litiſconteſtation won 
the foreſaid Signature, Stair, Lib. 4. Tit. 39. For ſo long as nothing was & 
2zrcaQted, the Defun& might have been reponed agaiaſt che Tnkeplocth k. 18 


it was tacitly paſt from and opened, by the Purſuer's amending ti$Libelife 
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eig there 3 
A uſrered for the Purſuer. Lis erat conteſtata cum Defunito by "thee fioned 
Agterlocutor. For by the civil Law, a fimple repeating the Libel, and-cabl 
the Defence, made Litiſconteſtation. Beſides, there are many Courts wh. 
10 As uſe to be extracted, but ſimple Tnterlocutors have the Effect of li- 
conteſtation, for examining Parties and Witneſſes, and circumducing the Ian. 
Way even in the Seſſion, the main Deſign of extracting Acts, is in Orc to 
dent with the Clerks for their Dues : Seing extracted Interlocutors a fre- 
daun helped, and Parties reponed againſt them ſummarly, upol new 
c wrt 
_ The Lords found, There is not ſuch 4 Litiſconteſtation in the Proceſs, 25 Uf 
preclude the Defender from proponing this Defence, That the Action being 
HPenal, cannot be tranſmitted againſt him, as Heir to his Father: Eſpecially 
ſleing the Purſuer hath amended his Libel, ſince pronouncing the Interlocu- 
tor u e og ab” 
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pon which he founds the Litiſconteſtation. 
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EUbLùLRñRaodem Die. Margaret Hamilton and Mr. David Orem her Huband, 
3 a ainſt Robert Lord Burleigh, and James Wright, LY 
Fa Action at the Inſtance of Margaret Hamilton and her Husband, as | 
„ having Right from the late Marqueſs of Athol, to certain Feuduties out 
x of the Lands of Nemtoun and Freachy, againſt the Lord Burleigh and James \ 
b Wright the preſent Heretors, for Payment of bygone Feuduties reſting for 
Tears that their Authors poſſeſſed theſe Lands. Aledges 
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Doeciſions of th Lor as of Selon, &c. 1712. 5857 
Alledged for the Defenders. They being ſingular Succeſſors. common ka nin, 
by 4 5 Action to pay Feu - d uties due 101 Years before def Fa 
the Lands, Mere 29, 1636, Cowan contra Elphinſton,' March 26, 1620, Roſt 
| contra Murray, January 30, 1639, Cockbarn (Contra Trotters, July 19 60 . 
in ham againſt the Lady Idington. Becauſe feudal Contracts are now Lin | 
rare, and cannot be pretended in the preſent Caſe. The Reddendo in Charters 
is not à perſonal Obligement, but a real Right to the Superior, to poind the 
Ground for his Feuduties. Tis true that Annualrenters,” who in their Tnfefe:/ 
ments of Annualrent have an implyed Aſſignation to Mails and Duties, may by 
rſonal Action recover the whole bygone Annualrents due to them from 
one who hath had but one Year's Intromiſſion with the Rents of the burdened 
Lands: But it's not eaſie to conceive, how a Superior can pretend tò have ſich 
in Aſſignation to Mails and Duties implyed in his Right of Superiority. 
Repthed for the Purſuers. Seing the Rents of Lands are liable to be 
poinded for all bygone Feuduties reſting owing, Thtrometters with theſe, 
which are the Subject of the Superior's Payment, ſhould be perſonally liable : 
As Annualrenters may by a perſonal Action recover their whole bygone Annu- 
alrents from any one who hath intrometted with as many of the Rents of the 
burdened Lands, March 15, 1637, Guthrie contra E. Galloway. For however 
Feus be generally now conſtituted by Charter and Seaſin, or a Writ flowing 
only from the Superior, without any formal Contract ſigned by both Parties? 
There is yet a mutual Obligation implyed in the Conſtitution of every. Feu; 
importing mutual Preſtations both upon the Superior and Vaſſal. And the Su- 
perior as Dominus directus, hath a more direct Title to Mails and Duties; 
ban any Annualrenter: Eſpecially in Feuholdings, which are generally conſi- 
red only as Emphyteuſes, and the Vaſſal as Emphyteata, or a kindly Te- 
ESTES Ini nne AOL nas 
The Lords found, That the Defenders are not perſonally liable, tho' it were 
infruQed, That they had intrometted with as much of the Rents as would 
ie the bygone Feuduties acc lain. 
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Na Competition betwixt the Lord Minto as Donatar to the fingle and 


liferent Eſcheat of Henr) Mein Merchant in Relſo, and John Marſball, 
who had arreſted in the Hands of John Thomſon Debtor to the ſaid Henry 
Mein: The Lord Minto craved to be preferred, becauſe his Gift and Declara- 


[tor thereon, were both prior to the Arreſtment. ai Ca pm 
Anſwered for Marſhall. The Debt owing by Thomſon to Mein being Twen? 
ty Pound Sterling, as two Years Fees due to him many Years after the Rebel? 
lon; doth not come under either the ſingle or liferent Eſcheat : Not under 
the ſingle Eſcheat, becauſe nothing but the Moveables belonging to the Rebel; 
[the Time of the Rebellion, or accrewing to him within Year and Day there# 
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alter, did fall under the ſingle Eſcheat; Nor under the liferent Eſchedt, be- 
[cauſe that comprehends only Rents and Profits belonging to him by liferent 
WT Right. Therefore the Subject in Queſtion is only affectable by Arreſtment, 
er by a ſecond Gift of Eſcheat, Stair, Inſtit. Lib. 3. Tit. 3. .. 19. Cones 
quently the Arreſter in this Cafe is preferable to the Donata. 
| Rephed for the Lord Minto. That his Gift carries not only what pertained 
to the Rebel the Time of the Rebellion, but what had fallen or ſhould fall an 
Xcrew, pertain or belong to him in Time coming during his remaining at the 
Horn: And as my Lord Stair, Inſtit. Lib. 3. Tit. 3. b. 15. Pr. obſerves; 
the whole moveable Goods and Debts of Parties denounced are Eſcheat and 
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Confiſcate, and all that they ſhall acquire-thereafter till they be relaxed. Po. 
whatever doth not fall under the liferent Eſcheat after the annual Rebellion 
falls under the ſingle Eſcheat. Where the Lord Stair reſtricts the ſingle Ef 
cheat to what ſhall belong to the Rebel within Year and Day, that is in Reh 
= tion to the Rents or Product of an heretable Subject. And the Prattick hy 
79 | twixt Samervell and Stirling is not to the Purpoſe; for there the Gift bore on 


A =. + = = 
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what belonged to the Rebel the Time of the Rebellion. 
| The Lords preferred the Arreſter. 


Callender ber Husband. 


1 | IN the Competition betwixt the Lord Elibank, and Elizabeth Aadamſy 
n and her Husband: The Lords found, That an Uncle and Nephew in Lay 
are not conjunct Perſons in the Senſe of the Act of Parliament 1621, concen 
ing Bankrupts. Becauſe an Uncle and Nephew by Affinity, are not hindery 
to judge in one another's Cauſe, Act. 13. Parl. 3. Ch. 2. 


. 


Fauo dem Die. The Lord Elibank againſt Elizabeth Adamſon and Edwai 


February 12, 1712. Mary Scot Spouſe ro Patrick Scot of Halkſhy 
gut Ann Datcheſs of Buccleugh | 


THE deceas'd Captain William Scor as Principal, Walter Earl of Bacclyl, 
| - and Jobs Scot of Sintoun as Cautioners, having granted Bond ty St 
William Dick, for One thouſand Pound Scots, with Annualrent and Penaly, 
which Sir William aſſigned to Sir John Scot of Scotſtarbet, in ſo far as might 
extended againſt the principal Debtor and John Scot of Sintoun: This Bu 
and Aſſignation came by Progreſs in the Perſon of John Smith of Falla, vi 
purſued Mary Scot Heir by Progreſs to John Scot one of the Co- cautioneni 
the principal Bond for Payment. She intimated the Diſtreſs to the Dutch 
of Buccleug h, who repreſented the Earl the other Co-cautioner, and hig 
decerned to pay, and having paid upon Diſtreſs the whole Debt, and gt x 
Diſcharge thereof, purſued the Dutcheſs of Baccleugh as repreſenting th-farlY 
the other Co-cautioner, for Relief of the one Hal 1 
Aledged for the Defender. She can be liable in no Relief to the Puſuer; 
Becauſe, x. The Bond, which is the Ground of the Proceſs, was aſſiged by 
== the original Creditorto Sir John Scot, only in ſo far as might be extended againl 
wbdbuhue principal Debtor, and not againſt the Earl of Buccleugh; Whereby the 
= Earl was free from any Action that could follow upon the reſtrifted Afiyna 
tion, as effectually as if the Creditor had diſcharged him. 2. The Obligement 
© of Relief is preſcribed aon utendo, in ſo far as the Bond was not only regiftred 
* AED againſt John Scot of Sintoun in the Year 1625, but a Decreet thereon recover 
Fo Fd againſt his Heir in the Year 1658, which was a ſufficient Diſtreſs to found 
Aion of Relief, March 26, 1628, Vans contra Law; and Actions of War 
1 oo 0 80 or Relief preſcribe by elapſing of Fourty Years after Diſtr or E- 
Vietion. Fon WEE” i C 
Rephhed for the Parſuer. The Reſtriction in the original Conveyance did 
1 bin up the AR lest A dien ne che Bart of Þ 


5 | ignies from direct Action againſt the Earl of Bucdleaghy 
. and his Repreſentatives : But the Purſuer ſounds her Action of Relief againtt 
the Dutcheſs, not upon the original Obligation and Conveyance thereoß, Which 
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4 are fully extinguiſhed by the Diſcharge; but upon the common Ground ou | 
== Law, which affords Relief from one Cautioner to another upon Payment oy 4 
Fo Natura Rei, as Negotium utiliter geſtum for both. Tho the Creditor by dif 
= charging, or granting a limited Affignation, could have exonered hich N 
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D ecifions of % 1 Lor ds of Oefſion, &e. 1712. 587 
Cautioners of their Obligation to him or his A ſſignies, he could not hy ans 
7575 of his extinguiſh the implyed Obligation ariſing from Law wo Reel 
Cautioners, or betwixt them and the principal Debtor. 2. Albeit the Bond 
might preſcribe in Fourty Years as to the Creditor; the Obligement of Relief 
could not preſcribe againſt the Cautioner, till the Action it ſelf was competent, 
That is, when Payment was made. Where there is an expreſs Obligement to 
relieve, the Preſcription runs from the Time the Receiver could purſue, Vis. 
from the firſt appearance of Diſtreſs, and he is not to wait for his own Trouble: 
But a Cautioner ing 09 Relief written or implyed againſt the Co- cautioner, 
could not purſue till actual Payment. WY. ks 

The Lords repelled the Dutcheſs's Defences founded on the Reſtriction of 
the Aſſignation, and Preſcription. l 


February 14, 1712. Mr. Alexander Orr, Son to the deceasd Mr. Alexan- 
der Orr Miniſter of the Goſpel at St. Quivox, againſt John Wallace of 


Bond was gratited to the deceas'd Mr. Alexander Orr, in the Terms 
following, I Mr. John Hannay Miniſter at Craigie, grants me to have 
borrowed and received from Mr. Alexander Orr, the Sum of One hundred Pound 
Scots, which J as Principal, and John Wallace of Camſeſcan 4. Cautioner, bind 
and oblige us conjunitly and ſeverally, &c. Which Bond, after the Clauſes of Re- 
lief and Regiſtration, concludes thus, Ia witneſs whereof, I have written and 
ſubſcribed theſe Preſents at Air the T hirty one Day of May, One thouſand ſeven hun- 
dred and five Tears, before vheſe Witneſſes, Robert Wallace of Cairnhill, and 
james Ferguſon Doctor of the Grammar School at Air; And the Bond is ſigned 


by. the Principal and Cautioner, and the foreſaid two W itneſſes. Mr. Alex- 
ander Orr, as having Right to this Bond from his Father, purſued John Wal. 
lue now of Camſeſcan, as repreſenting his Father.theCautioner, for Payment: 
Who alledged the Bond to be null, in ſo far as concerns the Cautioner. Be- 

cauſe it doth. not bear, That the Witneſſes inſert are Witneſſes to his Subſcripe 
tion, but only to the Subſcription of Mr. Hannay the principal Debtor. For, 
tho, the plural Number may be made Uſe of to demonſtrate a ſingle Perſon; as 
More Mag natum, We is put for J; yet it was never pretended, That either in 
good Grammar or Senſe, I was ever uſed for We: And therefore the Rule, Es 
„ hee. rn on ou ho qt. 
The Lords repelled the Nullity, and ſuſtained the Bond. For tlieſe Words; 
We bind and oblige us, in the Obligatory Part of the Bond, might well connect 
with the Words, Before theſe MWitneſſes: And both Writer and Witueſſes be- 
ung deſigned, tho? the Words, Aud hate ſabſcribed, had been left out, the Bond 
would -have been valid, as ik it had run thus, I. Mr. Hannay, and with me 
Camſeſcan, bind and oblige 10249, &c. Is witneſs whereof, written by the ſaid 


. John Hannay before theſe Witneſſes. Again, tho the Words ana ſubſeribed 

'may at firlt View, ſeem to relate to T have ritten; Vet they may be read dif 
bintly, ſo. as the Words aud ſubſcrivea may relate to the whole Tenor of the 
Wiit; That is, I as Principal, and with me Camſeſcan, have ſubſeribed. Be- 
. des in every ambiguous Interpretation, that Senſe is to be followed quo Actus 
Pleat +. And ita comqaratum eſt ut conjuncta pro disjundts, & disjunits pro 
Hmjundic accipiantur, L. 53 ff. de Verb. Sig. tor ſupporting Writs 
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Na Proceſs at the Inſtance of the Marquels of 
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Annandale, Superior of the 


Lands of Gillesby, againſt the Tenants for Mails and Pu ties, as having 
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£88 A Pournal of the Seſſion ; containing 
Right thereto by Reaſon of the Minority of Jean Scot apparent Heir to Rol, 
355 her e #1.v0 the Purſuer's Vaſſal laſt publickly infeft in theſe Tl, 
Compearance was made for Janet Scot Relit of the faid Robert Scot, who 
craved to be preferred to a Terce, to which ſhe was ſerved. 
Alledged for the Marque ſs. . Scot can pretend to no Terce, becauſe her 
Husband was denuded of the Lands in his Lifetime in Favours of his Son; by 
a Diſpoſition thereof in his Contract of Marriage, whereupon the Son got 2 
baſe Infeftment holden of the Diſponer. 3 Ts 
Anſwered for Janet Scot, As a Father's Diſpoſition to his Son and ap patent 
Heir (tho? clothed with a publick Infeftment) doth not infer Recognition. 
\ becauſe the Son in that Caſe only repreſents the Father Præceptione Heredi:,. 
25 : So neither could it wrong the Relict of her Terce. Par ſeſs could the 
Son's baſe Infeftment ſtand in her Way: Seing that did not hinder the Ward 
to open to the Marqueſs upon the Death of the Father who ſurvived the So, 
till which Time the Superior could have no Acceſs. So it is clear from Cra, 
"ON "Feud, Lib. 2. Dieg. 22. Spot ſwood, Husband and Wife, Pag. x57. Stair, bf 
1 Pag. 309. Dirletoun, Doubts and Queſtions, Tit. Terce, Queſt. penult. That a 
"us Haſe Infeftment granted by one to his Son without an onerous Cauſe, doth not 
Hinder the Granter's Relict from a Terce of the Lands diſponed, which is eil. 
Jed Rationabilis Tertia, and much favoured in lac. 
Replped for the Marqueſs. Law doth not diſtinguiſh whether a Diſpoſition 
be gratuitous or for onerous Cauſes, as to the excluding the Relict from a 
Terce, except where it is granted out of a fraudulent, or at leaſt a preſuned 
Deſign to diſappoint her of her Terce ; Which is the Caſe where the Lord ſtair 
Aid Cxaig W dug ſuch a Diſpoſition by a Father to his Son doth not exclude 
the Diſponer's Relict from a Terce. And the Lords allow Terces to Relifts 
whoſe Husbands had only ſimple Diſpoſitions, without Infeftment in their Per. 
. Tons, only where the Husbands doloſe omitted to infeft themſelves, to prevent 
that which by Law would have fallen to their ſurviving Wives. Whereas a A- 
ther's: Diſpoſition of the Fie of his Eſtate to his Son in his ContraR of Marrize, 
(. as in this Caſe) being a juſt and reaſonable Deed, cannot bear a fraudulent 
The Lords found, That the Marqueſs, as Superior of the Lands in Queſti- 
ow on, hath not Right to the Mails and Duties thereof in Prejudice of the ReliQ's 
WTerce, notwithſtanding the apparent Heir's Infeftment in the Property of the 


gaid Lands, and preferred the Relict to her Terce. 
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IR. Robert Selkrig and John Hamilton, having, after the Deceaſe of Ro- 


IVI enn. Boid of Drum in Ann 1684, confirmed his moveable Debts and 
SS *Houſhold Pleniſhing, as Executors Creditors to him; and in the 1685 adhudg - 
Nee from his apparent Heir his heretable Eſtate, particularly the Heirſhip-move-W 
eile ere Robert Boid's Relict ( who had a liferent Right to the 

_ Houſe of Dram) W bis Deceaſe to poſſeſs the fame with the Hou- 
Ahold Pleniſhing for Eiglit Tears ſole, and then married George Hay, who, for 
The Space of Twenty Fears that ſhe lived Wich in, poſſeſſed the Houſhola8 
Pleniſhing without Moleſtation. In the Year 1716, after Auna Charters died, 
Sellrig and Hamilton conveyed their Right to the Houſhold Pleniſhing in Fa- 
Vours of William Boid now. of Dram, who purſued Georg, Hay to deliver u 
the ſame to him, upon this Ground, That he the Purſuer offered to prove 60 
Witneſſes, That theſe Moveables were in Robert Bozd's Foſſeſſion che Time 0) 
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 Derifionsof the Lords of Seſſion, &c. 1712. 589 
Marin ( vhich is a legal Aſſignation) is not bound to inſtruct his Wife's Right 
roperty is preſumed to 


to the fame from the Executors Creditors : But the P 
have been tranſmitted hy Sale or other ways to the Defender's Wife, from her 
Twenty eight Years peaceable Poſſeſſion as her own. For it being impoſſible 
to clear the Progreſs of Moveables, which paſs from Hand to Hand without 
Writ, and often without Witneſſes; the Property of them is preſumed from 
poſſeſſion: So that they cannot be recovered Via Actionis, from any Poſſeſfor; 
unleſs the Purſuer not only inſtruct that he once had Right to them, but 
alſo that deſizt poſſidere by Loan, or ſome other Way, not habile to tranſmit 
the Property, Stair, Inſtit. Lib. 2. Tit. 2. 9. 42. Lib. 3. Tit. 2. b. 7. 
Replyed for the Purſuer. Poſſeſſion of Moveables, is but a preſumptive 
| Right, which may be taken off by contrary Evidence : Now his inſtructing 
them to have been in Robert Boid's Houſe at his Deceaſe, clears that the 
Relict's Poſſeſſion was at firſt precarious, and *tis preſumed to have continued 
{, For none can change the Cauſe of their Poſſeſſion; and Initium Poſſeſ- 
fonts inſpiciendum eſt. No ſupervenient Title in another can accrew to the 
| Poſſefſor, unleſs the Manner of Conveyance be proved: And the Executors 
Creditors long Neglect to proſecute their Right, cannot exclude them from 
it within the Years of Preſcription, nor can the Husband's Right be thought 
any better than his Wife's was: So in a late Caſe of Hume of Reſtoun contra 
Jean Pitcairn, Mr. Ainſworth her Husband was found liable to reſtore Move- 
ables poſſeſs'd by her as her own, by a Conveyance to her from her firſt 
Jusband, upon Reſtoun's producing a Declaration that the Goods belong'd 
to him, and had only been lent to her Author. © © | 
. Daphjed for the Defender. His Wife's Poſſeſſion after her firſt Husband's 
Deceaſe, was neceſſary & Cuſtodiæ Cauſa, or ſhe was in Poſſeſſione tantum: 
Which Poſſeſſion ceas'd when the Executors Creditors Title came to be made 
up in the 1684 and 168 5. Their ſuffering her to poſſeſs thereafter, argued 
yoſt tanti Temporis Intervallum, that they conveyed” theſe Moveables to her: 
Vindication of a Parcel of Nolt poinded was refuſed, tho? the Purſuer offered 
to prove that they were his, and ſet a grazing to the Debtor ; becauſe the 
Debtor had, ſome few Years before the poinding, uſed all Deeds of Property 
upon them; during which Time the Purſuer had been out of Poſſeſſion, 
overgber 24, 1624, Turnbal contra Ker of Cavers, June 17, 1625, Brown 
contra Hudilſtoun. The Prattick betwixt Hume and Pitcairn doth not alter 
the Caſe ; For no preſumptive Right within the Years of Preſcription, could 
take Place againſt a plain Contract of Loan. But January 28, 1679, Hog 
contra Hamilton, the Lords repelled Poſſeſſion by a Relict, unleſs Confirmation 


were inſtructed; Conſequently, Argumento a Contrario, Twenty eight Years 
Poſlefſion here after Confirmation, ought to be ſuſtained. — 
The Lords found the Defender's long Poſſeſſion ſince the Year 1684, at 
which Time the Defender's Wife's firſt Husband's Teſtament was confirmed, 
preſumes a Right thereto from the Executors confirm'd, and therefore affoilzicd 


\Fodem Die. John Buchanan Writer in Edinburgh, agaizf# John Menzies; 
IVa Proceſs at the Inſtance of John Buchanan againſt John Menzies, for 
& Reftitution of ſome Bank-. notes belonging to the Purſuer, which he alledged 
Mr, Mepzies had unwarrantably intrometted with. ng 
> Aledped for the Defender. The Purſuer had 5 without any Pro- 
deſs or Intimation to the Defender, cauſed fiſt one John Strachan before a Baillie 
of Aberdeen, who elicited from him a ſigned Declaration upon Oath, of what 


e knew concerning the Defender's having of the Notes, and how he "_ 


3 


by them: Which extrinſick examining and precognoſcing in a civil Cauſe 
is à Ground to afſoilzie the Party againſt whom that Method was taken 
and puniſhable as a Practice of pernicious Conſequenee, July 14, 1627, Li. 
Ving ſtoun contra Galloway. _ r 

Ihe Lords repelled the Defence. For they thought the Prattick, July 1% 
1621, betwixt Living ſtoun and Galloway ought not to be followed, or made z 


Precedent. 


— 


February 19, 1512. Iſobel Moncrieff and her Husband, againſt Kathatin 
Monipenny Relict of George Moncrieff of Sauchop. _ 


N the Action at the Inſtance of Iſobel Moncrieſſ, as Executrix to he 
I Brother the Laird of Sauchop, againſt Katharin Monipenm ( mentions 
Tae Ju 20, 1711) for her Intromiſſions by Virtue of a Teſtament noy 
„„ c on 3 o 6-14 
Alledged for the Defender. She ought to have Allowance and Retention g 
1000 Merks ſhe had expended in building a Monument to her Husbay, 
conform to his Orders in the Teſtament ; which tho? now reduced, my 
keep her indemn as to all ſhe hath laid out in executing thereof. Becauſe the 
Teſtament was reduced upon Grounds of Law, and not by the Fault offer | 
the Executrix therein named; cui Officium non debet eſſe damnoſum : And vile 
the Teſtament ſtood, ſhe might have been compelled by the Defunct's Rela- 


J of be Wille ooo EE ET 
Replyed for the Parſuer, The Defender can have no Allowance for ſuch 
an Article: Becauſe the Teſtament reduced can have no Effect. Beſides, ſhe 
was in peſſima Fide to build: In Reſpect before her making any Step therein 
a Reduction of the Teſtament raiſed at the Purſuer's Inſtance, made her 
titubare de Fare ſuo. And ſuppoſe ſhe had builded bons Fide, Officium illi m | 
eſt damnoſum: For ſhe hath provided aliunde for her Indemnity, by takig a 
Bond from the Heir obliging him to relieve her, in Caſe of the Teſtamat's 
z PS ⁵ ⁵ Up ĩ a ae yo 
Daplhped for the Defender. Tis Jus tertii to the Purſuer to plead upn the 


Obligement of Relief granted by the Heir, to whom it was optional togrant 
„„ — Vßͤͤͤ CCC 
The Lords allowed the Expence of building the Monument, not exceding 
100 Merks, the Defender inſtructing the ſame. For albeit the Heir ingag d 
to relieve the Relict, yet the Defunct's Deſire and Intention in his own Life - 
time, to have ſuch a Monument built, and her cauſing build the fame While 
the Teſtament ſtood unreduc'd, was thought a ſufficient Ground to burden 


the Executry with the Expence thereof, _. __: } 
2. The Defender crav'd Allowance of the Charges ſhe had been at in defend 
ing againſt the Reduction of her Husband's Teſtament: Seing the Decion 
therein proceeded in Apicibus Faris, upon narrow Points of Law; and ſhe was 
obliged both out of Gratitude to her Husband's Memory, and ex Natur-, Meli, 
to maintain the Teſtament fo long as ſhe coulllc. 
_Rephed for the Purſuer. There are ſeveral Laws ondaining the Loſer of 2} 
Cauſe to pay the Gainers Expences, but neither Law nor Prattick obligeth 
the Gainer to pay the Loſer's Expences. If the Defender took and debat 
upon à null Right, ſhe did that at her Peril. Tis too much: that the 3 
hath been at the Trouble and Charge of reducing ſuch a Deed, tho he 
£16 further burdened with the Expence of maintaining a Plea againft wer 
The Lords refuſed to allow to the Defender the Expence ſhe had been at in 


5 February 


1 ad 


def ending againſt the Reduction of the Teſtament. 4 1 
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Februar 203 1712. Gilbert, Mary and Vemea Rules jounger Children +; 
the deceas d Mr. Robert Rule late Miniſter of the Goſs 
. "againſt the Creators of Mr. Robert Craig of Riccartounn. 


IN che Ranking of the Creditors of Riccartoun : The younger Children of 
the deceasꝰd Mr. Robert Rule, competed upon an heretabla Bond and In- 


Debtor to their Father in March 1703, to which they had Right by Diſpoſition 
/ 3 ft nileng*s, A 

Alledged for the other Creditors. The foreſaid Debt is extinguiſhed being 
conveyed by the Doctor as Heir, to James Smart late Servant to my. Tord 
Poltoun, for Riccartoun's Behoof. No Regard can be had to the Ratification: 
Fecauſs it doth not deſign the Writer, bearing only to be written hy John 
Ruſſel Writer, which is no Deſignation at all, and by Act 9. Parl. 3. Ch. 2. is 
not ſuppliable: So Faly 27, 1710, Sir Thomas Kennedy contra Oſwald, a Ticket 
was found null for that one of the Witneſſes therein was deſigned only Writer 


deſigning the Houſe, tho? the Party was deſigned Burgeſs in ſuch a Burgh. 

Anſwered. The Ratification is ſufficiently formal, becauſe, 1. Writer, be- 
ing Nomen Officii, is as good a Deſignation as Preacher of the Goſpel, or Doctor 
of Phyſick, or Merchant Traveller in England, or as Maſon, Wright, &c. 


may find Work. The Deciſion betwixt Sir Thomas Kennedy and Oſwald 
mes not up to this Caſe, becauſe Writer hereof, was no Deſignation at all. 
2. It's preſumed that John Ruſſel was Writer in Edinburgh, where the Rati- 
fcation' was ſigned. So a Writ was ſuſtained, tho? one of the Witneſſes was 
kligned Merchant, and the other Chirurgion, without mentioning the Place 
here, in Reſpe& the Witneſſes were underſtood to be Metchant and Chi- 
urgion at Dumfreis, where the Writ bore to be ſigned, - June 27, 17/003 


WHY Merchant, is as uncertain as that of Writer. OOO 
The Lords repelled the Objection againſt the Ratification, that the Writes 
vis not ſufficiently deſigned. 1 Re 2 ee ent i To 


dl + Eodem Die. Mr. John Hay Son to the late Parſon of Peebles, againſt 
ed Crawford of SANE > ron en ut oth IE 
ln N the Action at the Inſtance of Mr. John Hay, as having Right by Progreſs 


to ſeveral Bonds granted by old James Crawford of Ardmillas to his Cre- 
litots, againſt Archibald Crawford as Heir to the Granter: The Defender 


aß ſoponed Compenſation upon the Purſuer's Authors Intromiſſion with Move- 
5 Wl idles and qther Effects belonging to James Crawford the Debtor, to the Value 
\ aſwered: for the Purſuer. The Defender, who is Heir to Ardwillan- the 
It Debtor, cannot propone Compenſation upon the Moveables and Effects afore- 
a fi: Becauſe, theſe belong to Ardmilar's Executors to whom the Jotromerrer 
* rene and no Perfon can compenſate a Debt with a Subject he hath no 


vt to For Compenſation operates only Extinction ſ Jure ſt applicetur: 
And à Man cannot apply a Debt he hath no Right to for compenſating what 
be Wes to the Debtor, more than he can exact another Man's Mony to pay 
r it 0c bas - 236 Saeed BARE e 
u The Lords found, That the Compenſation that was competent to the 


ary cas d 7 ans Crawford of Ardmillan, 18 competent to his Heir. 


February 


ſeſtment for 324 Pound Sterling, granted by Mr. Robert Craig the common 
ind Infeftment from him upon Death - bed, ratified by Doctor Rule the Granter's 


hereof. And Jay 14,1626, the Execution of a Horning was found null, for not 


el at Stirling, | 


would be to an Artificer who (having no certain Habitation) goes about where 


Reid contra Brown of Nunland. Now the Deſignation of Chirurgion, or 
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Homas Campbell in Anno 1698, a granted to Sit | Thomas Moncrief} 2D 


Who were decerned to pay Sir Thomas, and ſet the Lands to others, fron 
whom he uplifted the greateſt Part of the Rents. ' Thomas Moncrieff, noy 


| ference © But found accomptable only for his actual Intromiſſions after I 
moval of theſe Tenants ; becauſe he had no Power to ſet the Lands, uy 


Altyre his Curator, againſt Alexander Dunbar of Moy and Mr. Robert 
Dunbar of Myreland Two of hi Carator, © © © | 


| GR Rober [2 Gor don havi ng ſummarly © 8 m pl aine d | to the Lords of My a | 


ment of his Affairs, and crav'd that they might be ordained to conſent to 
the Nomination of William Cuming of Craigmill to be Factor for managing 
the Eſtate, upon his finding ſufficient Caution: Theſe Two Curators declined 
to conſent to the Factory, pleading, That in- a Matter they were to Act at 
their Peril, they muſt be allowed the Freedom of their Will and Choice. 


their Truſt, when the Minor ſo breaks in upon them, and, being totally 
alienated from their Counſels, forceth them to follow, and not to adviſe him, 
by bringing the Adminiſtration in every material Article to the Arbitremen tg 
of the Judge: Did, for their own Eaſe and Exoneration, offer à Demiſſion, 
craving that the Lords would appoint Sir Robert to chooſe new Curators ul 
ſeing the Office of Curatory, as moſt other "gratuitous Offices are of their 


Anſwered for Sir Robert Gordon. Where Curators unreaſonably refuſe to 
interpoſe their Conſent with the Minor, the Lords ordain them to do it: 


for the more immediate and troubleſom Part of the Management. 
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February 21, 1712. Thomas Moncrieff of that It, againſt the othy 
Creditors ef Thomas Campbell Fleſper in Edinburgh, © © 100 
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| . heretable Bond and Infeftment in his Lands of Towcroſs, in Security q 
6400 Pound Szors, containing Aſſignation to the Mails and Duties; but 10 
Power to ſet the Lands, remove, output or input Tenants. And Sir Thong 
having in a Competition for Mails and Duties in the 1704, obtained a De. 


cxeet before the Sheriffs of Edinburgh againſt the Tenants, prefering him t. 


Sir James Dick and other Creditors then competing, enter'd to the Poſſeſſion; 
But the common Debtor within a ſhort Space thereafter removed the Tenang 


of that Ilk, as deriving Right from Sir Thomas, was, in a Ranking of Thon 
Campbelbs Creditors, found liable to compt for the Mails and Duties of th 
Lands due by theſe Tenants againſt whom he obtained the Decreet of Pr; 


ready Execution againſt the new Intrants. 0801, 4 r Get 


""Eodem Die. Suſanna Stuart Reli# of Captain Menzies, againſt Mens 
TME Lords found no Proceſs upon a Summons of Aliment, becaut it 
did not contain Two Diets, and yet required a Term to prove. 
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February 22, 1712. Sir Robert Gordon of Gordonſtoun and Cuniag f 


 Myreland Two of his Curators, for ſeveral Malverſations in the Manage- 


1 


They - judging it uneaſie, if not impracticable, for them to proſgeute dul ll 


own Nature reſignable upon ſeveral Occaſions, Stair, Lib. 1. Tit. 6. 9.35. 


And their Duty always binds them whether performed voluntarly, or by 
Decreet of the Judge, which ſupplies their Conſent. They may well Kanu 
their Duty and Truſt, notwithſtanding there is a Factor neceſſarly appr 


Curators may reſign, or refuſe to act upon their Peril: But can never. up 


that 


*% 


* ” 


AS. } 
ft 9 4 


2 


Deciſions the lord Sefjion, &c. T7172. 5932 

the Lords will receive ſuch a Demiſſion; eſpecially when given in after 
his Manner, before compting, or any legal Proceſs of Exoneration. - 
'The Lords, 29 November laſt, found, That the Curators, having once 
.ccopred the Office of Caratory to Sir Robert Gordon, cannot demit, but 
auft Continue in the Adminiſtration, and conſent to the N omination of a 
oor managing theiitate. i on pl Lt oe i 
But Sir Robert Gordon having this Day given in a Nomination of Mr. Robert 
Gordon of Cluny, a ſufficient Perſon, to be his Curator in the Room of Moy 
ind Myreland;: The Lords did thereupon accept of their Demiſſioon. 


- 
"= 
* 
Y 9 


Fodem Die. Mr. Patrick Houſtoun Advocate, againſt Robert Muſhet 5% 
— ff.. e 


y oObert Muſbet being found guilty of fraudulently abſtracting his Maſter's 

Papers, and propaling them to his Prejudice: The Lords pronounced 
zoainft him the ſame Sentence, as was pronounced by Act of Sederunt, July 
20, 207 5 againft Hugh Riudel; and farther declared him incapable of any 
wont he Coleen ace nn 7 mg ior 


\ 


.. SLRS, 3 — =p 
Eodem Die. Alexander Nairn of Drumkilbo, gainſt Robert Melelland. 


IN the Competition betwixt Drumtilbo and Robert Melelland, Creditors 
Adjudgers of ſome Lands in North Queensferry, belonging to William 
hade! mentioned ſapra, July 11, 1711; Drumkilbo objected agaiſt M'lelland's 
Adjudication, . That ſuppoſe it be more as Year and Day anterior to his, and 
| the legal expired, yet it ſhould be reduced, at leaſt Drumki/bo ought to be 
brought in pari Pas with Melelland. Becauſe, the Allowance of M*lelland's 
Adjudication, as it ſtands recorded in the Bill-chamber, bears to be for 7563 
Pound Scots; whereas there was only due to him at the Date of the Adjudi- 
cation 783 Merks, which is the Sum in the Decreet. © e 


* 


The Lords found the Objection not a ſufficient Ground to bring in both the 
Adjudgers part Paſſu, but only to take off the Expiration of the Legal of Melel. 


U 


5 
* 0 
& #* 


Fodem.Die. Mrs. Margaret Robertſon Sapplicant, againſt Alexander Ro- 


bertſon of Strowan her Brother. 


I Pon a Complaint. offered by Mrs. Margaret Robertſon, againſt Strowan her 
Brother, for violently invading her during the Dependence of a Proceſs 
at her Inſtance againſt him, for Payment of her Proportion of che Proviſion 
ſlipulated by their Father to the younger Children in his Contract of Marriage; 
And craving that in the Terms of the Act 219 Parl. 14. J. 6. Sentence might 
cir de given in her Favours againſt the Invader, as having thereby loſt the Plea : 
de Lords found, That the Act of Indemnity did not acquit Strowaz from 
the Penalty of the foreſaid Act of Parliament. In Reſpect the Indemnity par“ 
ir: dons only publick Crimes, and Penalties; and was not calculated to prejudice 
We tis Intereſt of private Parties, ſecured by Statute in their juſt Purſuits. 


ted, Bodem Die. Katharin Turnbul, againſt Andrew Kinneir. 


xUM T7 A4tharin Kinneir having diſponed ſome Booths and Houſes in Edinburgh 
har IX to her ſelf and Mr. John 1 bye Husband in Liferent, and the on 
ES ©. FLEET... . den 
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Husband's Children of any other Marriage ſhould happen to ſucceed to the 
Booths and Houſes by Virtue of that Diſpoſition, they ſhould pay 100 Pound 


' Virtue thereof, ſhould be obliged to pay ſome particular qums to the Perſon, - 


to the foreſaid Shops and Houſes devolved to Andrew Ninneir both ab inteſtaty, 


2 Alledged for the Defender. He is content to hold Compt to the Purſuer 


repreſents her as Heir, than had he been debarred by the Exiſtence of tþ | 
- Perſons inſtitute before him, Viz. Mr. John Dickſow's Children of any other 
Marriage: In which Caſe the Purſuer and the other Creditors or Legatzres 


 Enſtitutus ex Re certa, which admits of no Deduction or Defalcation, Lz. 
Cod. de Hered. Inſtit. $. . Inſtit. de Fideicom, Hered, 
Anſwered for the Parſuer. By the falcidian Law, which ſecured to the 
teſtamentary Heir a Fourth Part of the Heretage, and allowed only the Faculty 


oven Hand and immixed himſelf with the D by uplifting the Mails 
nnd Duties as apparent Heir, repudiating the Defunct's 


| Thing as pracipuum. 8 


he is not ſimply liable; but that the Subject diſponed being burdened with 


fender is liable for as much of the 500 Merks as will remain in his Hands over W 


Tanquam præcipuum. 


I Pon a Repreſentation made by Katharin Roſs, that Wiliam Renton bad ff 


Taiſed by him againſt her: The Lords found, That the depending Reduction 
( which concludes not the Payment of Mony, but the removing ? 
cout of the Way) is not the proper Ground of Arreſtment. | 

| ordained the Arreſtment uſed upon that depending Proceſs: to be looſed wich- 
out Caution or Conſig nation. 1 * 


— 


ds be procreated betwixt them in Fie; which failing to Mr. John; 
Children of any other Marriage; which failing, to Andrew Ninneir her 
Brother, his Heirs and Aſſignies, with this Proviſion, That, in Caſe the 
Sterling to her ſaid Brother; and that Andrew Kinneir, if he ſucceeded b 
therein-mentioned, particularly 500 Merks to Katharin Turnbul. The Right 


and by the Diſpoſition: But he enter'd not by the Diſpoſition, Whereupon 
Ratharin Turnbal purſued him for Payment of the 300 Merks. 


and other Perſons the Diſpoſition was burdened with Sums to, they alway 


; allowing him Retention of the 100 Pound Sterling tanquam præcipuum, as his 


falcidian or trebellianick Share, conform to the Roman Law, when the Hei 
inſtitute was burden'd with Legacies equal to the Value of the Teftator, 
Eſtate, L. 73. Pr. in Fin. And ſo it is, that the Diſpoſition to the Defends 
failing Mr. John Dictſon's Heirs is burden'd with Sums exceeding, at lef 
equal to the Value of the Tenements diſponed. Now it is not ſuppoſabk 
that the Diſponer intended to put the Defender in a worſe Caſe when; 


in the Diſpoſition, had no Pretence to any Thing. Beſides, he is quaſi Hers 


of legating to the Extent of the Remainder, the teſtamentary Heir onitting 
to {ſucceed ex Teſtamento, and claiming | the Heretage 1 Heres Legitimu, | 
forfeited quartam falcidiam. 2. The Defender having entred ſummary at his 


ICt's Deſtination ; hc ought | 
to be liable to all Debts conſtituted by her, without Allowance to chin any 


The Lords found, That fince the Defender enter'd not by the Dipoſition, 


% 


100 Pound Sterling to the Defender, and 500: Merks to the Purſuer, the De- 


1 


and above the 100 Pound Sterling intended by the Diſpoſition ſor himſell 


February 26, 1712. Katharin Roſs Reid of David Dickſon Support, 
"000 pode? William Renton Factor to the Eſtate of Begbie. . 1 


| 
| 
{ 
( 
[ 
[ 
t 


, arreſted all her Effects upon the Dependence of a Proceſs o Reduction 


Right 
And therefore! 


| june 


; 
— 


\ . . 
\ N 1 


is 4 * F . 1 6 
W ; : . 5 1 \ : . 
. 775 N | } 
_ = - * 0 * 1 — . ” - — + af . 2 2 2 2 Gs o + » 2 „ 4 * a 4 4 - F 8 5 5 5 ; ; 
— —— ͤ — ee ee eee ene ene me | 
— 5 - | , — 9 | 
| : : ” A . 0 n _ _ Rs Th __ " 
1 2 Y . . 1 * 
+ » . . n * i 18 
2 ; e « x 2 . * * 0 1 7 1 
* F . * oy N j a * or ＋ 
8 ; d : 4 F / . 4 
! >” g , ; , . | n N * 
by mY : 8 | 1 . . : 
, - a * : ' 4 
* * * 4 : 
p wn ” 9 F „ * 8 oy \ 1 
= * * + Na 4 4 N * * | a N f L Ee N * 5 , * - A 
r . "4 : | 
. : x: 


Tune 17% 1712. William Ker of Chatto, apainſ# Walter Scot of Well 
j and other Creditors of Sir William and Robert Scots of Handen. ng 


| HE deceas'd Robert Scot of Harden having, as Heir ſerved and Nene 


ned to William Ker of Chatto, his Brother in Law, all Debts heretable 
ind moveable, Goods and Gear owing and belonging to him: CHatto raiſed a 
Proceſs of Declarator and Payment. Wherein Walter Scot of Well, and other 

Creditors. of Sir William Scot, compearing claim'd Preference to Chatto upon 
the AF 24. Parl. 1661: In Regard he derived Right only from Robert Scot 
or William's Heir, and they were Creditors to Sir Willium, who had uſed 

ligence within Three Years after his Death. „ 
Alledged for Chatto the Purſuer. 1. The Act of Parliament 1661 (Which is a 
correctory Law and to be ſtrictly interpreted) concerns only Rights of Lands. 


eaſe come in pars Paſſu. 2. Sir William's Creditors can have no Preference, 
becauſe they have not within the Three Years uſed any complete Diligence 
| by Apprifing, or Adjudication, Poinding or Decreet of Forthcoming, Stair, 
Tafit. Page 361. ö. 29. For if inchoate Diligence within Three Yeats were 


Thirty Years, which is abſurd. Nor doth it avail them that they were in- 


ſuicient, if perfected thereafter, it might come to found a Preference for 


36-4 
.” 


. 


in general and Executor to Sir William. Scot of Harden his Brother, 


Tor as to Moveables, all confirming. within Six Months of the, Debtor's De- 


erupted in the completing of their Diligence by Robert Scot's Death: Since 


he Preſcription of Three Years doth: run contra non valentes agere, December 


1 1678, Paterſon contra Bruce. 3. The Act concerns only the Competition 
d legal Diligences: For if Creditors do not ſecure themſelves by Diligence 
vuhin a Lear after their Debtor's Deceaſe, his Heir may diſpone as he pleaſ- 
h: As appears from a Clauſe in the End of the Statute, annulling only Diſ- 
wlitions granted by an Heir within Year and Day after the Predeceſſor's 


Now as an apparent Heir cannot wrong his Predeceſſor's Creditors, by a 
wluntary Right within the Lear: He may, 4 contrario effectually diſpone 


te done intra Annam deliberandi, Stair, ibid, ' © 5 


ET Anſwered for the Defenders. 1. The Act of Parliament is conceived in general 
Terms againſt the Deeds of Heirs, which Word Heirs comprehends the 


ad Succeſſors would belong to the Executors and neareſt of Kin, unlefs 
expreſly excluded. There is equal Reaſon to extend this Interpretation to the 
ucceſſor in Moveables, as well as Heretage: It being no lels unreaſonable, 
that the neateft of Kin's Creditors ſhould carry off the Executry in Prejudice 


La 27 [1 wu” wh 


de Defunct's Creditors, than that the Creditors of his Heir ſhould affect 
„be Heretage to the Prejudice of his own Creditors. Beſides, the Diſpoſition 

to. Chatto. contains not only Moveables, but all heretable Sums, as to which 

be Act of Parliament doth unqueſtionably take Place. 2. The Act doth not 
d require complete Diligence within the Three Years, for it may often fall out, 
n that Diligence cannot be completed in that Time: Tis true the bare Com- 
n mencement of Diligence within Three Years would not be ſufficient, if the 
bt Bl Uſer of the Diligence fell in Mora, which. is the Reaſon of my Lord $:47's 
re | 


Opinion: But if a Creditor i» Curſu Diligentia be interrupted by an Ac- 
Aa n be provided againſt (as Chatto was by Robert 
ers. dying before the Three Years were expired) the Act could not he 
terpreted to exclude ſuch Diligence from the Benefit thereof, Nor doth the 
Decifion betwixt Paterſon and ers 74 up to this Caſe : For there Dili. 


Inc 


death; and the Diſpoſition was made to the Purſuer after the Year and Day. 


ker elapſing thereof, if the Pefunct's Creditors have not conſulted their own 


Repreſentatives in Moveables as well as Heretage : Asa Bondgranted to Heirs, 


* 


* 


= 2 
r 
b | 
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; ERephed for the Purſuer. 1. The Giſt of Eſcheat is null: In 17 71 Robert Wl 
Scot was charged at his Houſe of Eliſtoan and denounced at Sel 


gence was not ſo much as commenc'd within the Three Years. 3. One uſin 
Hiligence within the Three Years may reduce Diſpoſitions or legal Diligence 1; 


Fare null, and may be quarrelled at all Times even by Creditors who had 
.omitted Diligence within the Triennium. And it were abſurd to imas; 


| Scot to the Purſuer his own Brother in Law is null, unleſs the onerous Cauſe 
Rephed for the Purſuer. The Diſpoſition muſt ſtand good, becauſe the 
all his Debts. © 


_ unleſs Chatto ſhew a ſeparate unincumbered Eſtate ſufficient to ſatisfie all i 


being only upon a Dependence, for an heretable Sum ſecured by Tofeftnent, 

or at leaſt an Obligement to infeft, it could not be the Ground of Arreſinent, 
_ unleſs made moveable by a Charge, Stair, Inftit. Lib. 3. Tit. 1. 4.26, 
Daplyed for the Defenders. 1. Tho” Robert Scot was not abſolutely Bank- 

rupt, yet he had no other Subject of-Eftate which his other Creditors hal WM 


of Arreſtment. But then the Queſtion is not whether this be a preferable 
Arreſtment in Competition with the Diligence of other Creditors ; but whe- 


_ ought tobe preferred wernto, 2B ooo OP rh ol 
44. Alledged for the Defenders. They being Donatars to the Eſcheat o 


Citation before obtaining of the Gift, which, as it would have ſecured the 


7 


. +8567" 4 EB) 


his Prejudice: But Diſpoſitions of that Nature within Year and Day are if 


That Creditors of the apparent Heir who could not within Three Years 155 


the Defunct's Eſtate, to the Prejudice of his Creditors, might prejudice them 


1 


by taking voluntary Rights from the Heir after Year and Day. . 
The Lords found, That the Act of Parliament 1661 doth not concery 
this Caſe= And therefore repelled the Ground of Preference founded there. 
on. „ * 2K T6477: My. FO LN 5 
2. Alledged for the Defenders. The Diſpoſition omnium Bonorum by Robey; 
thereof be inſtruQted. 


Diſponer had a viſible Eftate ( beſides the Subject diſponed) ſufficient to pay 
The Lords found, That the Diſpoſition being inter conjunctas is reducibt 


3. Alleaged for the Defenders. They ought to be preferred, becauſe of thi i 


timely Diligence by Arreſtment before the Diſpoſition.  - „ 
Replyed for the Purſuer. This can be no Ground of Preference upon the 
Act of Parliament 1621 : Becauſe that Statute preſuppoſeth the Granter «x 
Diſpoſition to be Bankrupt, which Robert Scot was not. 2. The Arreſtnent 


ready Acceſs to affect. 2. The Arreſtment upon the Dependence became W 
liquid by a Decreet which rendred the heretable Sum a habile Subject to arreſt W 
for. And as the Viſcount of Stair obſerves, That Sums heretably ſecured Wl 

without actual Infeftment, are arreſtable : So 4 Pari heretable Bonds where- W 

upon Infeftment has not followed (as in this Caſe ) may be the Foundation 


ther it be ſufficient in the Terms of the Act 1621,toobviate 


— 1 0 


; . — 
— 


8 poſterior voluntary W 
Gratifcations, which an inchoate Diligence may dg, car) 


? 


The Lords found, That the Defender's Arreſtment prior to the Diſpoſition, = 


Robert Scot, muſt be preferred to the Diſpoſition of the Eſcheat Goods granted | 
by him after he was denounced and regiſtred at the Horn, _ 


1 
8 
, wy : 
E N 

+. 


irk When ; 
he was actually reſiding with his Family at Edinburgh, where hie had been for f 
Sixt Days before, 2. The Diſpoſition was completed by Intimation and 


_ Debtor's paying, ſhould afford Preference as if Payment had been made. 


_ . "Duptyed for the Defenders. If the Charge or Denunciation were not 

orderly, the Purſuer may reduce as accords. 2. No voluntary Conveyance! 
by one regiſtred at the Horn is valid againſt the Fisk, whether completed 
or not before the Gift: And there is a great Difference hetwixt Payments made 


The 


— * nnn. 6— ES 


ry 


by Debtors bona Fide; and a Competition upon a null Right, 


The Lords preferred Sir Williams Creditors as Donatars of Eſcheat : Re- 

, ̃ͤ lilli! 8 
5. Alleaged for the Defenders. The Purſuer, who was Cautioner for Ro- 

ert Scot in Sir William's confirmed Teſtament, could not take a Diſpoſition 


* 


Executry was to be made furthcoming. _ e, Rao 
'  Rephed for the Parſuer. His getting Right to the Goods and Debts con- 
irmed, doth not affoilzie him from his Cautioory : But when purſued eo No- 
nine, he will have this Defence, That he cannot be liable till t. e Repreſenta« 


Payment bf all theſe Debts. And ſeing Robert Scot, who had Right to the 
Executry eſtabhſhed in his Perſon, might have diſponed it to any Stranger; 
WhatHindered bim to convey it to Chfjjͥ ??? ñꝛĩßð 

Duphhed for the Defenders. Without determining how far an Executor could 
convey. the Executry- goods to the Prejudice of the Defunct's Creditors ; it 
$ plain he could not do it to his Cautioner: For the Deſign of Caution is to 
make them furthcoming to the Creditors, Legataries, &c. Et quem de Evictione 
tenet Attio, multo magis Agentem repellet Eæceptio. Conſequently 'tis needleſs 
to debate how far he would have Beneficium Diſcuſſionic : There being a great 


Competition about the Executry, where the Cautioner claiming Preference 
may be debarred perſonals Objeftions, _ TE 


The Lords found; That the Purſuer being Cautioner in the confirmed Te- 


fament, could not accept a Diſpoſition 


is OW! 1 to all the confirmed Goods, ſo as to 
nake them his own Property” e RIA Jo 


x » . 
* | 


Well of Monreith 


* 


N the, Purſuit at the Inſtance of Jacob Moor as Creditor to the deceasd Wil- 
ſyiliam Houſtoun's Debt, upon the paſſive Titles: The Lords found the De- 
DefunA*s Goods and Gear. In Reſpect he had, after Intromiſſion, before Ci- 
ation at the Purſuer's Inſtance, confirm'd the Subject intrometted with; 
which purg' d the former Vitioſity. Notwithſtanding that the Act 20. Parl. 


who are not Executors confirmed to them, nor have Right from the Executor 
Creditor before Intromiſſion, ſhall be liable as vitious Intrometters, tho? there 


Pa 


the Defun&, before Citation in the Purſuer's Proceſs, tho? after the Intromiſſi- 


june 10, 171 2. The Brewers in and about Edinburgh Supplicant „ 40 aint 
the Sheriff-deputes of Edinburgh. 1 rs > 


ot] 1 Brewers in and about Edinburgh repreſented by Bill, That they and 
ce 1 maay other Sets of People, who make the Fiars the Rule of their Price, 
ed being much concerned in ſtriking thereof; and finding that the laſt Candie- 
ide V Fiars within the Sheriffdom of Edinburgh, were made without an Inqueſt, 


ad. exorbitantly beyond the common Price betwixt Yale and C analemas, 


— 


\ 


Cd 


| | 


Deciſions of the Lords of Seſſion, &c. 1712. 797 


o the Goods confirmed in Prejudice of Sir William's Creditors, to whom his 


tives of the Executor be firſt diſcuſs'd ; and there is an unaffected Eſtate for 


Difference betwixt a Purſuit againſt an Executor's Cautioner, and an incident 


June 18, 1412. Jacob Moor and his Factor, againſt Sir Alexandet Max- 


[ liam Houſtoun of Cutreoch, againſt Sir Alexander Maxwell, for Payment of 
knder. not liable as vitious Intrometter ; albeit he had intrometted with the 
1596, Statutes, That the Intrometters with the Moveables of any prongs 


ba Third Party confirmed Executor in a particular Debt or Subject. Becauſe 
In the preſent Caſe, the Defender himſelf is confirmed Executor Creditor tg 
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, 


their Summons againſt the Sherift-deputes. who decerned theſe Fiars, and their 
Clerk the Keeper of their Records, Therefore the Petitioners craved, Thay 


client Cuſtom, the ſtriking of the Fiars is the Right and Privilege of the Sheriffs, 


the Exchequer an Account thereof, and are accountable only to Her Majeſty 


| * The Lords refuſed rhe Deſire of the Bil. © 


ſame to John Canon of Furmiſtoun in Liferent, and Nathaniel Canon his Son in 
Fie. This Wadſet deſcended by Succeſſion to Margaret Dick Daughter to 


Adminiſtrator in Law to his Daughter, a Conveyance of the Wadſet to Ro- 


now of Earlſtoun: Wherein the Purſuer called for Production of the WadKt- 


Alledged for the Defenders. They cannot be obliged to exhibite the Wad-M 
ſer-right; ecauſe the Purſuer. and her Predeceſſors are denuded thereof by W 
Lieutenant Dzc#s Diſpoſition. in Favours of Robert Roriſon, which is pro- 


null; Becauſe, 1. He had no Power to alienate an heretable Subject, without 
\_ Wadfet was not eſtabliſhed by Infeftment in the Pupil's Perſon, as Heir to 
her Predeceſſor. 1 OT ny "Io * 
retable Rights, where there is no antecedent Obligation upon the Pupil or his 


| Predeceſſors ſo to do: But where there is ſuch an antecedent Obligation, they 
may alienate, L. 5. 4.3, 6. f. de Reb. Eor. qui ſub Tut. L. 1. C. quando Decrero 


A Lexander Gordon of Earlſtoun, in Anno 1646, granted a Wadſet of the 


renounce and take his Mony; there was no. Neceffity to wait the interpoling 
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urnal of the Seſſion ; containing 
which is the uſual Rule; had raiſed Reduction of the ſaid Fiars,with a Conclu. 
ſion, That the Lords ſhould bring the ſame to the true Standard; and executeq 


ſince their Proceſs was very juſtly Actio popularis, the Lords would appoint 
the ſame to be ſummarly inrolled in the next Week's Roll of ordinary Actions 
for the Outer-houſe, with Power to the Ordinary to hear and diſcuſs the ſame; 
At leaſt, That the Lords would admit of their Petition, with the Extract of 
the Fiars produced, as a Ground for tabling the Matter before their Lordſhips, 
and to proceed therein with all Expedition. 

To all which it was anſwered for the Sheriff-deputes. . By our Law and an- 


who, for Information to the Crown of the current Prices, do yearly return to 
for any Abuſe or Neglect therein. As the Petitioners could not compel th: 
Sheriff-deputes to make a Fiar ; neither can they quarrel them for having mad 
one: For, if it were otherways, Why might not the Gentlemen of. the Shir 

quarrela low Fiar? And fo there ſhould be no End. | Mg. 


1 


Fodem Die. Margaret Dick and David Cubbiſon her Hacband for hu li. 


tereſt, againſt Robert Roriſon of Marſculloch, and Others. 
Lands of Caulmark, to Robert Canon of Blackmark, who diſponed the 


Lieutenant John Dick, and Grandchild by the Mother to Nathaniel (anon. | 
Earlſtoun paid the Wadſet Sum to Lieutenant Dzck, and got from him, as MW 


bert Roriſon, who had acquired the Reverſion from Ear!/foun. Margaret Dick Wl 
apparent Heir to Vathaniel Canon, did, with Conſent of her Husband, pur- W 
ſue Exhibition ad Deliberandum, againſt Robert Roriſon, and Thomas Gordon 


duced,” 


_  Rephed for the Purſuer. The Diſpoſition by her Adminiſtrator of Lav il 
the Authority of a Judge 2 That is, the Lords of Seſſion, . 64 L. 25. L. 270 = 
C. de Admin. Tut. Stair, Inſtit. Lib. 1. Tit. 6. . 18. 2. The Rigbt of the 


Duplyed for the Defenders. Tutors cannot indeed of themſelves alienate he- 


Opus nom eff. So that as the Reverſer might have compelled the Wadſetter to 


of a judicial Authority. And our Law allows Tutors in many Cafes 10 5 
Deeds of Alienation; as to grant Charters and Precepts of clare conſtat. 


2, Tis of no Import that the Pupil had no Right in her Ferſon: For, if oy 
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: þ be eſtabliſhed, That an Adminiſtrator of Law could grant a Renunciatio ' 
of 1125 adſęt, then the Warrandice in the Renunciation or Diſpoſition, Wil 


debar the Minor from quarrelling it: As a Diſpoſition by an apparent Heir, —_ 
will be good againſt him after he is ſerved, es & | ' = 
e nov found the Defender obliged to exhibit the Wadſet- right to the —_ 


purſuer, notwithſtanding of her Father's Diſpoſition thereof in Favours of 


Fodem Die. Sir Tohn Malcolm of Innertiell, and Michael Malcolm of 
Balbedie, againſt Her Majeſty's Advocate and Sollicitour . 


[0hn Maitland of Eccles, having in Anno 1661, obtained from King Charles 
the Second, a Gift under the Privy Seal, of the Feuduties and other Erno. 
luments of the Miniſtry of Scotlandwell, and ſome other Chaplainries and Al- 
tarages, during all the Days of his Lifetime, and after his Deceaſe to 
 -.._._ Maitland his Son: This Gift was conveyed by Progreſs from John 
Maitland to Sir John and Michael Malcolms, who purſued the Feuars of Jcot- 
landwell for bygone Feuduties © _ 33 
Compearance was made for the Queen's Intereſt by Her Majeſty's Advo- 
cate and Sollicitours, who alledged, 1. That the Gift was preſcribed; never 
having been clothed with Poſſeſſion by John Maitland the Obtainer, or his A 1 
igny in the Cedent's Lifetime: And any Poſſeſſion ſince his Death, cannot 
come in Computo to hinder Preſcription; Seing the Gift died with the Cedent, 
he Blank therein not being filled up by him who only had Power to do it. 
Et ſeparatim, This Gift being expede thro? the Regiſters, and at the Privy 
Sal, in Favours of John Maitland of Eccles, and after his Peceaſe to 
Mutland his Son, the Name of no particular Son of Eccles's could be there- 
ter filled up therein. 3. Eſto, the recording of the Gift Blank did not take 
way Eccles Son's Right, this Son is preſumed in Law to be the 
eldeſt Son and Heir living at the Date of the Gift. Now, the ſaid eldeſt Son 
having died before the Father made the Aſſignment, and the Father having 
tever filled up another Son's Name: The blank Right, which neither the 
breſumption of Law, nor Eccles's Election doth ſupply, is determined and ex- 
pired. 4. Stippoſe the Blank could imply a Power in Favours of Eccles to in- 


- ber any Son therein he pleaſed, that Power of Election fell with him, and is 

dt competent to his Aſſigny c PETER We 1 
MS Anſwered for the Purſuers. Preſcription is ſufficiently interrupted by. _ 
be Aſſigny's Poſſeſſion. 2. The ſecond Objection would have fome _ 
„Weight, if the Blank in the Gift were an abſolute Blank, without any De- 


lenation to demonſtrate the Perſon ; but the Perſon being demonſtrated by 


k Character of Son to ſuch a Man: It is moſt probable, That, ſeing Eerles 
Ong ſeveral Sons at his obtaining the Gift, thes King intended, by leaving the 


don's Name blank, to have the Grant paſs to the longeſt Liver of the Sons: 
MS }- Albeit the Right of Primogeniture prevaileth in Succeſſion, it hath no Pre- 
= 'opative in Grants of this Nature. 4. The Aſſigny, as Procurator in Rem ſaam, 
ache ſame Power to fill up the Blank with the Name of any of Eccles 
ſurviving Sons, as the Cedent might have done 
The Lords found, That any Poſſeſſion by Maitland of Eccles or his Aſſigny 
Within Fourty Years, interrupts Preſcription. And found, That tlie Gift in 
Favours of Maitland of Eccles, and is Son, became not extinct by 
the Father's Death without filling up the Blank: But ſubſiſteth in the Perſon 
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Bodem Die. Doctor James Garden, againſt Mr. David Anderſon Profe, 


, 


_ : * IN the Reduction at the Inſtance of Doctor Garden, againſt Mr. David 
3 1 Arder/on and Others, for reducing Mr. David's Right to the Office of 
1 8 Profeſſor of Theology in the King's College of Aberdeen: The Lords repelled 
this dilatory Defence againſt the Executions, That they did not bear Copies to 
have been left at the moſt patent Doors of the Defenders Dwelling- places; but 
only that Copies were left at the Doors of their Dwelling- places fimply, with. 


2 


_ out the Addition of Moſs patent. 


June 20, 1712. Sir David Arnot of that Ilt, againſt David and Andrey 


. I the Action of Spuilzie at the Inſtance of Sir David Arnot, againſt Davi 
== and Andrew Greigs: The Lords found the Defender's poinding of the 
. Purſuers Plough Goods the Fifteenth Day of Jane 1710, before his Beer-ſe 
wuas ended, when there were other poindable Goods upon the Ground, to h 
a Spuilzie; tho? the Labouring had been over a Matter of Fourteen Days k- 
fore in the reſt of the Neighbourhood. Albeit it was alledged for the Defenders, | 
That the Act diſcharging to poind Plough Goods in the Time of Labouring, nuſt 
not be underſtood of any particular Man's unſeaſonable Ploughing, but the 
ordinary Seaſon of Ploughing in ſuch a Place of the Country, Stair, Inſt, Pig. 
' 720, Mackenzie Obſerv. on the Act 98. Parl. 6. Ja. 4. and November 15, 127, 
Gullan againſt Drammure. Seing otherwiſe crafty Debtors might be deſęned- 
ly flothfull in their Ploughing, and ſpin it out till Harveſt-time, thereby to dif} 
appoint the lawful genre of Creditors. | _ ©  _. 
In Reſpect it was anſwered for the Purſuer, That the Defenders Citations 
concern only the poinding Plough Goods ploughing in Midſummer or 079-Y8 
ber, at Upleed-time, for Fauching or the like; and ſo come not home to the 
Purſuer's Caſe, whoſe Labouring Beaſts were poinded, when he was labour- 
ing bona Fide by throwing Seed in the Ground, in Expectation of Increaſe. WM 
And as Mackenzie ſays, That Plough Goods may be poinded after the Debtor'sM 
Labouring is over, ſuppoſe the Neighbourhood be {till Labouring: Why no: 
4 Pari, ſhould not the Purſuer's Goods have been privileged againſt poind- 
ing, cl his Labouring was finiſhed, tho? the Neighbours about had ended 
VVV „ ä Y 


Fl 


_ Eodem Die. Iſobel Moncyjeff and her Huband, againſt Katharin Moni 
penny Lach Saucbo r. „ 


IN the Action at the Inſtance of Iſobel Moncrief and her Husband, againftig 
Katharin Monipenny, mentioned the Nineteenth of Febraary laſt, the De- 
fender craved Allowance of the Expence of confirming the reduced Teſtament i 
Becauſe Nemini Officium debet eſſe damnoſum. e 
Rephed for the Purſuer. No ſuch Expence can be charged upon her: Be- 
cauſe the ſame was no ways profitable to her, ſhe having been obliged to pa) 
out the Expence of her own Confirmation, as if the Defender had not waree 
à Sixpence on the Head. Yea, it was plainly laid out in Oppoſition to the 
Purſuer's Intereſt. „„ | _ 
Duaplhed for the Defender. What ſhe expended in confirming the I Gre 
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Creditors; 
and Incom: 
Humour in 
as confirm'd 
| | . vet 00s and Gear 
confirmed, would have eſtabliſhed the Right in her Perſon without confirm- 
he Lords allowed to the Defender the ordinary Expences of confirming 
ber Husband's Teſtament, in ſo far as the ſame were profitable to the Pur- 


. 


ſer the Executrix. 


Eodem Die, inter Eaſdem. 


| Eorge Moncrieff of Sauchop, in his Contract of Marriage with Catharine 

Monipeny, obliged himſelf to infeft her in a Liferent yearly Annuity 
of Eight Chalders of Victual to be uplifted betwixt Yule and Candlemas farth 
of his. Lands, beginning the firſt Tear's Payment, betwixt the firſt Feaſt of Yule 
nd Candlemas after his Deceaſe. George Moncrieff having died November 
19, 1107, Catharine Monipeny his Relict craved an Aliment to be modified 
to her from the 19 November, till Candlemas thereafter, 8 

Aledged for Iſobel Moncrieff the Husband's Executrix. No Aliment can be 
lowed: . Becauſe, Aliment to a Relict till the next Term after her Huf 
und's Deceaſe, is indulged only when ſhe hath neither immediate Acceſs 


p her Jointure, nor a Fund of Credit, that ſhe may not be left to live 5 


pon the Air: As when her Liferent is provided by Way of Annualrent, 
n which Caſe, if ſhe happen to die betwixt Terms, or before the firſt. 


Term of Payment of her Joynture, ſhe gets nothing at all: and ſeing that 5 


ray fall out, no Perſon will credit her in Proſpect of her Jointure, which 
Reaſon! for an interim Aliment, ceaſeth in this Caſe, where the Reſict's Se- 
rity in a Liferent Annuity out of certain Lands, afforded her a Fund of 


Wl Credit immediately after her Husband's Deceaſe; ſeing whether ſhe ſur- 5 


ire Nhitſunday or Martinmas, or not, ſhe hath till Right to leſs or more 
a her Jointure. This Diſtinction ſeems to be eſtabliſhed by a ſolemn De- 
alion in Terminis, January 1662, Conper contra L. Tofts, obſerved by Gil. 
ore. J N N . 
Anſwered for the Relic, There is no ſolid Difference betwixt a Liferent- 
proviſion of Annualrent, and a Liferent-proviſion out of Lands, where the 
Proviſion doth not commence till the firſt Term after the Husband's Death: 
For here lies a Neceſſity of an alimentary Proviſion medio Tempore. Whe- 
ther the Liſerent be due the next Term after the Husband's Deceaſe, or 


Fund of Credit or not, Aliment is due to her by a general Rule, and 
wt in particular Caſes only. So that ſhe is entitled to an interim Aliment, 
by a general Rule, Whereby a Relict having a Jointure by a former Huſ- 
band, or being Proprietar of Lands as an Heireſs, hath Right to ſuch an 


than that of mere Neceſſity. As to the objected Prattick in the Year 
I662, it makes for the Reli& ; ſince there Aliment was decerned, not to be 

allowed in the next Term's Rent. V — 
= Th: Lords modified a Sum to the Relict for her Aliment from Her Huſ. 
and's Death, till the Commencement of her Jointure, 


nn june 


wt by the Relict's living till then, or dying before, or whether ſhe have 


Alment: Which proceeds rather upon the Motive of natural Obligation, 
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June 24, 1712. Martha Wright and David Kinloch of Conland 


raiſed a Reduction of the Diſpoſition in Favours of Lillias Sanderſorihe 
Purſuer's Diſpoſition : If prior, it was Donat io inter Virum et Vxoren jus 
ſolum Morte confirmatur, and was revoked by the ſubſequent Diſpoſion; 
if poſterior, it was 4 non habente Poteſtatem, the Diſponer being «b an de- 
nuded by the other Diſpoſition, containing Warrandice from Fat and 


Judge determine any Thing certainly, while the Purſuer is at an Vicer-W 
propoſing another, that is, If the Diſpoſition in Favours of the Wik was 


to a Wife no other ways provided : If poſterior, (which is more probable) 


livery. 
the other Subſtitutes, bears to have been inſtantly delivered to the Defender 


tiutes; and the Preſumption of Law ſtands pro Veritate Inſtraments, til the 
contrary be made appear. 2. The Writ being now in the Defender s 


livery. 3- The Writ is good without Delivery, Becauſe, 1. It's 2 Diſpoſit:- A 
on by a Father to his Son, November 11, 1624, Children of Elderſſie geinſt 


Poſſeſſion was the Son's and Subſtitutes Poſſe 
Which is conform to the civil Law, whereby the Property of Legat and 
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contra John Wright Merchant in Edinburgh. plat 


her Husban 


Hue deceaſt John Wight Bute-purſevant, January 28, 110%, did ( unde 
the Reſervation. of his own Liferent, and of his whole Houſhqj. 


pleniſhing, and a Liferent of 200 Merks yearly in Favours of Lillias Jun. 


derſon his Wife) diſpone his whole Eſtate heretable and moveable, 0 


Alexander Wright his only Child, and the Heirs of his Body, which fallin 


a 85 


to Laurence and Martha Wrights his Brother and Siſter, and 9 
Might Merchant in Edinburgh his Brother in Law, equally among them 


and their Heirs. Which Diſpoſition bore the ſaid John Wright to be name; 
Tutor to the Diſponer's Son the Inſtitute, and that the Writs were inſtant 


delivered to him, in Name of the Son and the other Subſtitutes. On th 


ſame Day Lillias Sanderſon procured. from her. Husband another Difpoſitiq 
of all his Moveables to their Son, and failing of him in Favours of her 4h 


over and above the 200 Merks of Liferent. Which Diſpoſitition was qr 


fected by an Inftrument of Poſſeſſion of the Date thereof in Favours of & 
Wife; and -thereafter transferr'd by her to John Wright, one of the Sul. 
tutes in the other Diſpoſition, for Payment of the Liferent provided tokr 
in that other Diſpoſition. The Diſponer's Son, and Laurence Wright ander 
of the Subſtitutes having died, Martha Wright, as Heir ferved to tem, 


Wife, upon theſe Reaſons, Viæ. Either it was prior or poſterior tithe 


Anſwered for John Wright. The Purſuer ought to be poſitive in th Fadt 
whereupon ſhe founds her Reaſon of Reduction: For a Purſuer is not, 8 
a Defender, privileged to propone contrary Alledgeances. And how can the 


tainty how to infiſt ? 2. The Defender anſwers the Purſuer's Di/em, by WM 
granted before the other, it is not revocable, being a reaſonable Provition 


it ought to ſubſiſt; in Reſpect it doth not appear that the firſt Diſpolition 
was a delivered Evident, and it bears no Clauſe diſpenſing with got De. 


 Repljed for the Purſuer. The Diſpoſition in Favours of the Purſuer, di 


as Tutor to the Son, in Name of him and of the Purſuer, and other Subti 


Feds 


Hand, Law preſumes for the Purſuer, unleſs the Defender prove not De- 


his Heir. 2. The Diſponer having an Intereſt by his reſery'd Liferent, his 
Mon Stair Infit. Page 66 : 


Hereditates were tranſmitted without Delivery; particularly in the Caſe! 
of a Reſervation of a Diſponer's Liferent, L. 28. C. de Donationi bus. TR: 
 Duplyed for the Defender. Had the firſt Diſpoſition been delivered, It is 


not very probable that the Granter would have altered it the ſame ai 
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jon: But no Clauſe, in any Writ can prove Delivery of that individual Writ. 
ay, it it hath been found, That a Diſpoſition, tho judicially ratified,” being 
n the Granter's Hand, is not preſumed to have been delivered. © © 
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Fodem Die. Robert Sinclair of Quendal, againſ David Murray of Clarden. 


N the Action of Compt and Reckoning at the Inſtance of Robert Sinclair, 
againſt David Murray, the Defender proponed Compenſation upon two Re- 
Kipts, hereby Captain Andrew. Dick the Purſyer's Aut knov 
Receipt of Mony from the Defender's Father, and obliged himſelf to allow - 
%%% / ̃ ũ neee 
»Replyed: for the Purſucr. The two Receipts are preſcribed. 
[© Duphred-for the: Defender, Tho? Obligations, upon which, Action may. be 
led when the Creditor. pleaſeth, be remporalia. quoad agendum, and do pre- 


- ＋ 


knbe'y yet Diſcharges or Receipts affording Ground of Defence, which the 
Receiver cannot found on till he be purſued, are perpetua ad excipiendum, and 
I, ]ĩ ͥ ͤ ᷣͤ v 
The Lords found, That the Exception on the two Receipts is perpetual. 
Thereafter 10 Fuly 1712, The Purſuer proponed Recompenſation upoi 


* 


aer two S ums due by the Defenders Father to Captain Pick. 


Aladged for the Defender. 1. Theſe Debts. are preſcribed. 2. He hath | 
Right to apply tlie indefinite Receipts upon which he founds his Compenſati- g 


a, to any Sums wherein he fis Debtor to the Purſuer, conform to the Rule 
dio e Debitoris: And doth apply them to extinguiſh other effectual Debts 
Wit preſcribed, 13 February 1680, Merieth contra Campbell 

W k-plycd for the Purſuer. 1. The Receipts founded on by the Defender to 
urudy his Ground of Compenlation, laborant eodem Vitio, with theſe pro- 
duced to prove the Recompenſation; therefore if the one be perpetual 2d π 
Giendum, the other muſt be alſo perpetual ad replicandum. ; And albeit re-. 
 ulatly in Payments Electio be Debitoris, yet if he make not his Election when 

le pays, Eledio ef Craghtoris, L. 8. C. de Solution. The Defender cannot be 
heard to quarrel the Recompenſation, upon any Ground that was not compe- 
tent to him at the Time when theſe. two Receipts were granted to the Purſuer's 
Author: And as Preſcription eculd not have been obje&ed then, neither can 
Wav. Beſides, as Reus excipiendo fit Ackor: So by proponing Recompenſatis 
Sa | 8 G 1 5 


hor acknowledged the 
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on the firſt Purſuer turns Defender, and gets the Power of Election how t, 


Sir Alexander Cuming ; and ordering their Lordſhips to direct Expences in th: 


fore the Houſe of Lords, and could not reaſſume it; Eſpecially againſt te | 


| ſummary Complaint to the Houſe of Peers, as a more expedite and leſs e. 
penſive Way to obtain Remedy: Who thereupon directed a ſecond Order tote 
Lords of Seſſion, That they ſhould furthwith tax the ſaid Expences, and d. 
rect the ſame to be paid to the Petitioner, purſuant to the Order and Judenat 
above · mentioned. Therefore the Petitioner prayed their Lordſhips to reſme 
the Conſideration of the Affair, and his Accompt of Expences, and forthiith 
to proceed to determine therein, and order Payment thereof. 
Anſuered for Sir Alexander Cuming. He conceived himſelf not bout to 


legales: As the Lords found laſt Year upon the ſame Queſtion, Nor can 
the former Summons ſupport the preſent Petition; Becauſe, the Lords have MW 
determined upon a Point of Privilege, belonging to Sir Alexander, as a Member WM 
of the Houle of Commons; and Sir Andrew having proteſted for Remeid of W 
Law, the Lords are Functi, and he is out of the Field, until that Proteſtation W 


to be underſtood in civil and habile Terms, that is ſummarly, without abiding 
the Courſe of the Roll, but never without a Citation and Libel, which is el. 


ſoever upon the moſt ſummary Complaints, even againſt Perſons preſent, un. : 


by Way of Incident, which cannot in this Caſe be faid, ſeing the former De- 
pendence in the principal Cauſe is determined by a Decree. = 8 


tioners Claim of Expences, without Neceſſity of any further Citation. 


* 
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The Lords found, That the Reply of | Recompenſation was alſo perpetual. 


=P 
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June . a 6, 1712. Sir Andrew Kennedy Conſervator, Ke. Supplicant, again 


. 
Lo 


Sir Alexander Cuming of Culter, 


ec Andrew Kennedy ſet forth in a Petition an Order and Decree of the Hout, 
of Peers, dated 19 April 1711, reverſing the Lords Decreet in Favours 


Suits mentioned in the ſaid Order to be taxed according to the Courſe of th 
Court: Purſuant whereunto, he had, by Appointment of their Lordſhi 
21 Fuly 1711, Sumtnoned Sir Ale ander Cuming. The Lords 9 Novemir 


1711, upon Sir Alexander's pleading his Privilege of Parliament, ſuſtai 


ed his Plea, notwithſtanding he had waved his Privilege by anſwering b. 


Execution of a Sentence paſt upon Compearance. This occaſion'd the hui. 
tioner to proteſt for Remeid of Law : But upon better Advice, he gave in; 


anſwer to the Petitioner's Claim, unleſs he were cited, and had the hlucie 


be regularly diſcuſſed, For the Order now inſiſted on, Vix. Forthuith i Tax is ö 


ſentially and previouſly neceſſary to the obtaining of any Decerniture what | ; 


leſs there were an Act ion depending, in which the Complaint is receivable WM 


4 = of 


The Lords found, That Sir Alexander Cuming muſt anſwer to the feti- : 


June 28. 1712. The Earl of Wintoun, againſt Mr, William Hay of Drum. Y 
melzier and Mr. James Seton Brother to the Viſcount of Kingſtoun. 


TFT Ton Report of the Lord Ormiffoun, the Lords refuſed to examine Wit- 
1 neſſes, as to Drummelsier's concurring with My Seton in the Manage- 


ment of the Earl's Eſtate by Advice: Becauſe, Advice and Concurrence arc 


general Terms dipping in Law ; but ordained: the Witneſſes to be examined 
as to Words or Facts they heard or ſaw Drummelxier ſay or do. 


t 


July 


: 
* 


Heim of the Lords of Seffion, &. 112. 608 


July 1, 1712. Alexander Mildownie, againſt John Graham of Dougal- 


Ougalſtoun alledged, That the Bond which is the Foundation of 141: 
downie's Proceſs againſt him is null, 1. As wanting a Date. 2. For that 
it doth not bear to be ſubſcribed before Witneſſes, but only written before Wit- 
neſſes: The Lords repelled both theſe Nullities ; In Reſpe& it was anſwered 
for the Purſuer, 1. The Bond is payable at three ſeveral Terms in the Years 
of GOD therein mentioned, which ſufficiently ſupplies the Want of a Date at 
the End. So 15 January 1662, Grant contra Grant; The Lords found a Bond 
not null for wanting a Date as to the Day, Month and Year, ſeing it bore An- 
nualrent from a certain Time in ſuch a Year laſt paſt, which ſupplied the 
Date as to the Year. 2. It's frivolous to object, That the Bond bears only to 
be written before Witneſſes, and not that it was ſubſcribed before them, ſelng 
the Bond bears to be ſubſcribed by Notaries, for the Granter, who could not 
writ, before Four Witneſſes. And it can be no juſt Ground of Exceptionagainſt 
this Bond, That the Words, I bave ſubſcribed theſe Preſents, are wanting, ſeing 
the Granter could not ſubſcribe, + ; 1 9 9 5 


Eodem Die. Mary Scot Lady Halkſhaw, againſt the Dutebeſs of Buccleugh! 


N the Action at the Inſtance of the Lady Halkſhaw, againſt the Dutcheſs of 
Buccleugh, Sup, 12 February 1712, for relieving the Purſuer of the equal 
half of the Sum in a Bond granted by Captain Sor as Principal, and the Earl of 
Buccleugh and Fobn Scot of Sintour as Cautioners, to Sir William Dick, aſſigned 
by Sir William to Scotſtarber only againſt the Principal, and Sintoun, which 
the Purſuer as repreſenting Sintoun paid upon Diſtreſs. . 4's 
Aedged for the Defender. It was competent for the Purſuer to have ob- 
jected when ſhe was diſtreſſed, That ſhe could not be liable for the Co-cau- 
tioger's Share, whom the Creditor had ſo liberated. For a Creditor exacting 
Payment in ſalidum from one Cautioner, is obliged to aflign againſt all the Co- 
obligants, L. 17. f. de Fidejuſ. L. 11. C. eod. Yea Cautioners are ſometimes 
induced to engage for a Debtor, in View of having a proportionable Relief 
from the Co-cautioners, if the Principal ſhould fail, And the original Creditor 
who by his Fact of reſtri&ing the Aſſignation, put his Aſſigny out of Capacity 
to aſſign more as the half of the Sum, could not diſtreſs the Purſuer for the 
whole: ; And if ſhe hath officiouſly paid more, without proponing ſuch an ob- 
Nous Defence, ſibi imputet that ſhe cannot inſiſt for Relief. 
| Replyed for the Purſuer. The Creditor ſtood under no Obligation to aflign 
this Debt to the Purſuer, upon Payment; and therefore fhe cannot be charged 
with omitting a Defence or Exception that was not relevant. For albeit, by 
the civil Law, Creditors were obliged vendere cæterorum Nomina ei qui ſol- 
vere paratus erat; Becauſe by that Law, neither Correi debendi, nor Fidejuſ- 
ſores had Relief niſi Adio ceſſa fuerat, or ex Paits: Yet with us, tho Aflig- , 
nations be requiſite in ſome Caſes, where the Party paying cannot have Re- 
ef, Co-principals and Cautioners are liable in mutual Relief ex Natura 
Rei; andſo the Creditor, to whom the Purſuer paid the Debt, was under no 
Neceſſity to aſſign the ſame to her, who had Relief competent to her aliunds. 
onſequently, the Purſuer had no relevant Defence to ſave her from total 
ayment againſt the Creditor, who could not aſſign againſt the Co-cautioner. 
he Lords found, That the reſtricted Quality in the Aſſignation did not. 
ound a relevant Defence to the Purſuer, againſt paying more than the balf of 
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July 2, 1712, James Mmillan and the Lord Pitmedden, gainſt Robert 
Douglaſs Merchant in Edinburgh. N ee 


He Lords reponed Robert Douglaſs, againſt a Decreet of the Juſtices of 
Peace, decerning him to pay to Janies Memillan, as having Right b 
Aſſignat ion from the Lord Pitmedden, 8 Lib. Sterling, as the Cedent's Share 
of 100 Lib. Sterling reſting by Robert Douglaſs to the Partners of the Powdet 
Manufactory: Albeit Mr. Douglaſs had compeared in the Court, proponed 
Payment, and ſuffered the Term to be circumduced againſt him for not prov. 
ing, and not deponing upon the Verity of the Libel referred to his Oath. I 
KRefpect the Decrect was pronounced in a Compt and Reckoning for ſo great 
Sum by Juſtices of Peace, in vacation Time without a Diſpenſation. | 


4 :4 x * 4 


July 3; 1512. Agnes Colquheun Lady Monboddo, againſt the Laird an 


Lady Newmains. _ - 
"He Lady Monboddo having inſiſted in a Proceſs againſt the Laird aj 

1 Lady Newmains, for declaring her Right to the Lands of North-wou 
fide and Kippo, diſponed by her, in her Contract of Marriage to Alexanir 
 Ivyine of Monboddo her Huſband; reſerving her own Liferent; upon tis 
1 Ground, That there was a Clauſe in the Contract irritating his Right, in (ie 
= he failed to perform his Part of the Contract, which Irritaney was incur; | 
K The Lords the -Dayof  -  affoilzied the Defenders from the le- 
clarator, reſerving the Purſuer?s Right of Liſerent as accords. After ExtiGt- 

ing this Dccreet of Abſolvitor, the Purſuer added a new Concluſion upon the 
Margin of the principal Summons, for declaring her Right of Liferen, and 
Eo that the Defenders ſhould be liable to her for the Rents of the Lands. 
* The Lords found, That no new Concluſion could be added to a Summons, 
after an Ac is thereupon Extracted, and far leſs after a Decreet Extractei WM 

But allowed the Purſuer to inſiſt upon the Summons as originally libelled a9 


3 ] ᷓ́WQ ELa4y coging P ˙· - ab oe 


Eodem Die. John Hepburn of Humbie and John Gordon Merchant in Edin- 
burgh, againſt the Lord Strathnaver. © mo © 


8 


IN Competition betwixt the Lord Stratbnaver, and Job Hepburn, for the 

1 Earl of Sutherland's Share of the Equivalent Mony; The Lords found tha 
Earl's Aſſignation thereof to the Lord Scrat hnaver his Son in his Contract on 
Marriage, reducible upon the Act of Parliament 1621, as being ante ch, 
Jundbos without an onerous Cauſe, unleſs the Aſſigny can inſtruct, ＋ hat the | 
Cedent had then a ſeparate unincumbred Eſtate ſufficient to pay all his Debts ; 
For it was thought, That the Marriage could not be ſuſtained as the 0nerougg 
Caule of this Aſſignation, from the. inſerting thereof in the Contrad, which 
= made it no more valid than if it had been a gratuitous Aſſignation in a me ; 
3 apart: Seing it is not provided in Favours of the Wife or Children of the 
3 Marriage, but ſimply to the Lord Strat hnaver himſelf, his Heirs and Aſſignies 


Eodem Die. Mr. John Spotſwood of thas I Adegeare and rler Creditor * 


— 


4 — Alexander Brown of Thornidikes, againſt Alexander Brown of Baſlen 


'R. Jobn Soeſwood and other perſonal Creditors of Mr. Alexander Bre 


1 having purtued Reduction upon the Act of Parliament 1621, of a Diſ 


poſitio 


— A | 


1 


Deciſions uf the Lords of Seffion, &c. 1115, 6 07 
volition of the Lands of Baſſendean, granted by Mr. down t ; Blew in, 
pern chis ſecond Son: The Lords 24 June 1709, found, That 8 Bildet 
tho not completed by Infettment, could not be reduced by a perſonal Creditor. 
Whereupoh the Proceſs ſtopped till the Purſuers had adjudged, and then they 
"ſiſted in their former Reductlunn. em ney 


” 


Alledged for the Defender, The Adjudication cannot be a Title to inſiſt 1 
the old Proceſs, becauſe in all Reductions the Purſuers active Title ought to 
be libelled and given out in Initio Litis. ole A 

Replyed for the Purſuers. Albeit the Adjudication be poſterior to the Sum. 
mons of Reduction, the Bonds whereon it is founded are prior. And the 
Lords do ordinarly ſuſtain an imperteQ Title ad inchoandam Litem, as a Charge 
upon a Bond requiring Requiſition, Jane 28, 1671, Hume contra Lord Juſtice 
Clerk; a general Diſpoſition omnium Bonorum, Jus Sanguinis in an apparent 
Heir, or neareſt of Kin; and allow Requiſition to be uſed, a confirmed Teſta- 
ment or Retour to be produced cam Proceſſu, and the original Proceſs then 
goes on as if the Title had been complete at the Beginning. 

 Duplyed for the Defender. The Inſtances mentioned by the Purſuers do 
not meet the Cafe : For Requiſition was allowed perdente Lite, becauſe the 
Bond and not the Requiſition was the active Title; whereas here the Adjudi- 
cation, and not the Bond, is the active Title. Again, a general Diſpoſition 
is ſuſtained 4d inthoandam Litem, in Reſpect it gives Jus ad Rem, tho? not 
J in Re; whereas a perſonal Bond uon rangit Subjettum, but doth only oblige 
the Granter's Perſon. The Inſtance of Jus Sanguinis, is as little to the Pur- 
poſe; ſeing that in ſome Caſes doth afford not only Jus ad Rem, but in Re; 
35 in poſſeſſory Actions, for continuing the Defunct's Poſſeſſion; in other Caſes 
K ſufficeth tam ad finiendam, quam ad inchoandam Litem, as in Exhibitions 44 
— p On VVA 
| The Lords repelled the dilatory Objection, and ſuſtained Proceſs at the Pur- 
fuer's Inſtance, the former Defect in his Title being made up. e 


| 


= July 4, 1712. John Hamilton of Bangour and his Tatrix, againſt the 
Lord and Lad) Ormiſtoun, r e 


"HE deceas'd Sir William Hamilton Lord Whitelaw, in his Contract of 
1 Marriage with Dam Auna Houſtoun, obliged himſelf to imploy 60000 
Merks upon Land or other ſufficient Security for her liferent Uſe, which the 
Lit atcepred in full Satisfaction, &c. except the whole Houſhold-pleniſhing that 
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he Pe happen to be in their Dwelling-houſe the Time of his Deceaſe; which 9 

he We bold-pleniſhing, Heirſhip-moveable included, in Caſe ſhe ſurvived him, be 4 
 t1-7eby 4:[pored to her free of all Debts whatſoever, Sir William, ſtante Matri- 7 

1 munzo, granted to his Lady a Bond wherein he obliged his Heirs not of his own : 

%, for important Cauſes and Conſiderations, to pay to her 7ooo Pound Sterling, | 

declared that the Bond ſhould be effectual for forcing his Heirs, Execators 

nn e Sacceſſors to pay her the Sum thereinmentioned or otherwiſe for affecting 

en whole Eſtate heretabliland moveable therefore. Thereafter he purchaſed a 

bel Logging in Edinburgh, and provided her to the Liferent thereof. This Lady 5 


Id my Lord Ormiſloun her preſent Husband for his Intereſt, purſued Bangoar, 


© 


es Heir to the Lord Myitelam, for Payment of ſeveral Debts, and recovered 
I Occteet againſt him. Who raiſed Reduction upon the Head of Minority and 
% Leon for the Reaſons following, 1. The Lady could not claim both the 
len: Led. Pound Bond and the Liferent of the Houſe as ſeparate and diſtinct 
1 iphts. Becauſe, 1. The Liferent being poſterior to the Bond is to be inter- 
Ireted in Satisfaction thereof pro tanto: Juſt as the Bond being poſterior to 
de Contract, was November 16, 1708, found to be in . us 
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Liferent Proviſions therein. 2. Law: conſtructs the Liferent of the Houſe to 
have been taken as a corroborative or collateral Security of the Obligement in 
the Contract to imploy a Sum for her liferent Uſe; which collateral Securit 
becomes extinct and returns to the Heir, now that the original Debt in the 
Contract is overpaid by the 7000 Pound Bond. The ſecond Reaſon of Re. 
duction was, That the Value of the Houſhold-pleniſhing ought like ways t, 
be imputed in Payment of the gratuitous Bond. Becauſe, T. Debitor quocyy. 
que modo non præſumitur donare, that is jactare ſuum, even in Prejudice of hi, 
Heir who is in Law ana & eadem Perſona with him; but rather to inten; 
That the ſmall Reſidue of his Eſtate ſhould go to his Heir, as an Incourage. 
ment to repreſent him, that he might not die+ inſolvent without an Heir 
| which no Man can be thought to deſign or deſire. 2; The Clauſe of the Bond 
lor affecting therewith the Granter's whole Eſtate heretable and moveahl; 
clears that the Defunct intended his Eſtate to be the Fund of Payment: Coy. 
ſequently, the Lady could not withdraw the Moveables or any Part of th 
DefunQ's Eſtate from the Payment of this Bond, and claim 'theſe #anquuy 
precipuum. And if the whole Eſtate was to be ſubjected to the Payment i 
the Bond, that is to be underſtood in the Order and Courſe ef Law, Viæ. Il 
Moveables in the firſt Place, and the Heretage in the next.” rt. 

Anſwered for the Defenders. 1. It is own'd that the Liferent of the Hou 
to be eſteem'd in Implement of her liferent Annuity: But how it can be agi 
extinguiſhed by another Deed, Vix. The Bond, is incomprehenſible; te 
Bod being granted before the Liferent of the Houſe, could never comin 
Place thereof. Nor can the Liferent be underſtood in Satisfaction of the Bud. 
For 1. The Liferent was taken ſimply to the Lady, without any Obligaon 
upon my Lord to complete that which became already her plenary Right, aad 
properly applicable only to the Proviſion of Annuity. 2. The Bond andthe 

Liferent of the Houſe are Diſparata; the one a liferent Infeftment, the cher a 
Bond. for a Sum of Mony. 3. The Bund. is a conditional Obligation pyable 
after the Granter's Deceaſe in Default of Children of his own Body: Whereas 
the Liferent of the Houſe was fimple and irrevocable, and immediately took 
Place. 80 July 24, 1623, Stuart contra Fleming, The Lords found that a WM 
Poſterior Security took not away a former Bond: 'Theſe being of differcat W 
Natures, and the laſt having no Relation to the firſt, nor mentioning to be 
given in Satisfaction thereof. To the ſame Purpoſe there is a Deciſion marked 
by Dirletoun, Pag. 159 betwixt Abernethy and Forbes. - Bm 
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2. No Regard to the ſecond Reaſon of Reduction. Becauſe, it is Jes judi- 
cala by the Decreet extracted, where the Heir having alledged that a Silver M 
 Montieth and Decanter did not belong to the Lady, as Houſhold-pleniſhing: M 
The Lords, Jay 14, 1710, found that ſhe had Right to theſe Two Particulars, M 
by Virtue of the Diſpoſition to the Houſhold-pleniſhing contained in the 
Contract. Now as here are eden Perſona, and eadem Canſa decidendi: So thei 
Subject is the ſame, Via. Part of the ſame Moveables carried by the Diſpoſti- 
on; ſince idem Sabjectum doth not conſiſt in Individuals, but in Things under WW 
the ſame Character and Kind. 2. The Houſhold-pleniſhing was my Ladys 
Property at her Husband's Deceaſe, becauſe in thg Contract of Marriage the W 
lame are diſponed to her per Verba de præſenti; Rd ſo were no Part of his 
Eſtate heretable and moveable befalling to his Heirs and Executors, which 
he appointed to be applyed for Payment of the Bond. For the Clauſe that 
the Bond ſhould be effectual to his Lady for forcing his Heirs and Executors 
to pay, or otherwiſe for affecting his whole Eſtate heretable and moveable, | 
hath no other Meaning than that, either his Heirs and Executors mult pay, or 
the Lady might have ready Execution againſt the Heretage and Executry 
falling to them. Wee „„ 8 
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Replyed for the Purſuer. 1. The Caſe is the fame in Law, as if the Heir ha 
dare he Houſe, and taken the ſame to the Lady in Liferent OS tad 
could not in that Caſe have inſiſted for both the Liferent, and the whole Sum 
in the Bond, neither can ſhe do it in this Caſe, where the Purchaſe was made 
by che Defünct himſelf, with whom his Heir is reckoned gadem Perſons, It's 


2s little to be thought, that the Defunct would exhauſt his Inheritance, and 
overburden his Heir by multiplying Donatives; as that the Heir would ſo 

overburden himſelf. Nor can it be pretended in Law or common Senſe, that 
the intervening Liberality ot the 75000 Pound Sterling ſhould make the Life. 
rent of the Houſe a better ſeparate Security, than if no ſuch Liberality had 
been exercis?d. And tho' the 7000 Pound Bond be prior in Date to the Life- 
rent of the Houſe, yet in Eſfectu it is poſterior ; Seing the Bond was undeli- 
vered and revocable till it was confirmed by the Granter's Death. . Illud 
vnn agebatur in the Decreet, to call in Queſtion the Lady's Right to = Pleniſh- 
1. 8 
peebended 4 Montieth and Decanter, which the Lords overruled. The Heir 
is not queſtioning what is comprehended under the Denomination of Pleniſh- 


the Bond in Valorem. The Lady is much miſtaken if ſhe imagine, that the 


Contract of Marriage did ipſo Facto tranſmit the Property of the Pleniſhin 


longed to the Husband all the Days of his Life; and was iz Bonis ejus, con- 


mly. to purſue the neareſt of Kin if they ſhould confirm, or to confirm her 


Moveables, except the Pleniſhing to which ſhe is provided by the Contract 
Naturam ej us cui ſurrogatum eſt, Nor is the Heir bound to warrand the Right 


Debitor non præſumit ur donare. And ſeparatim, ſuppoſe the Heir were liable 


wild never be obliged to disburden the Pleniſhing of a Gratuity given to the 
Lady her ſelf; nor ſhe allowed to exact from him Payment of the Bond wich- 
wt allowing him Relief off the whole Executry, Pleniſhing as well as other 


had no Intereſt therein. Nor could a general Aſſignation to a Subject ſo un- 
ertain tranſmit the Property without Confirmation. The Prattick betwixt 
Staart and Fleming, Jul) 24, 1623, doth not in the leaſt forufie the Lady's 
kretence, for it goes upon two Specialities, both the Bonds bore Love and 


vying it to Payment of the firſt, or recalling the firſt. The other Deciſion be- 

Wwixt Abernethy and Forbes, doth make as little for the Lady: Becauſe the 
ads there, narrated different preceeding Cauſes; and fo could never be un: 

lerſtood in SatisfaCtion of one _— 1 * „ The 


to her, from the Moment of her Husband's Death. On the contrary, it +4 


elf Executrix Creditrix. So from what my Lord Dirletoun in his Doubts, 
ſir, Pleniſbing, Pag. 136, 137, ſays; it may well be argued, that the Ladys 
lIferent Proviſion being accepted in full Satisfaction of Terce or Third of 


Moveables : eſpecially conſidering that theſe Moveables were at the Husband's | 
Diboſal le Na, as he lived; and if the Lady had predeceas'd, her Executors 


t all the Debate therein was about the Extent thereof, whether it com 


ing, nor doth he ſtruggle with the Lady for the Right to the Pleniſhing ; 
He is content ſhe have it, but only that it muſt be imputed in Satisfaction of 


irmable in his Teſtament after his Death. She was entitled by the Contract, 


free of Debts, that muſt be underſtood fo provided, as the Law did provide. 
her if ſhe had not been excluded: Becauſe it is an Exception de Regala; and if 
ſhe could have had no Share of the Moveables by Reaſon of Debts, ſhe has no 
Caim by the Contract. For the Aſſignation is a Kind of ſurrogatum ſapiens 
ofthe Pleniſhing to her to be free of Debt: Becauſe, a Diſpoſition of Pleniſhj- 
ing or Moveables in a Contract is only of the Nature of a Legacy, which 
dlipeth the Executor but not the Heir. And if it could take Place againſt tha 
Heir, *tis a Debt of the Defunct's abſorbed by the 7000 Pound Bond, quis 


w warrand the Diſpoſition againſt onerous Creditors and Third Parties, he 


Favour, and the ſecond was fatisfied in the Father's Lifetime, without his ap- | 
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the Diſpoſition of the Houſhold-pleniſhing ſo as ſhe can 
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in Iuverneſs her Hucband, againſt the Lady Colodden. 
VN the Exhibition at the Inſtance of Naomi Forbes, againſt the Lady Coloddy 
ber Mother, for exhibiting two Bonds of Proviſion granted by the deceas 
Dich Forbes of Colodden br The Lady deponed, -acknowledgin 
that her Husband delivered to her in Truſt two Bonds of Proviſion in Favou 
of their Daughter the Purſuer, one for 3000 Merks, another of a poſteriy 
Date for 6008 Merks, in Satisfaction of all former Proviſions; and that thy 
was a Clauſe in the 6000 Merk Bond declaring it effectual only in Caſe þ 


married with the Deponent's Conſent, and were no Diſgrace to her 'Fathe; 
Family; and that the Deponent got theſe Bonds in Truſt from her Husbuf 
with full Power to deliver either one or other, or none of them, as ſhe f 
Cauſe; purſuant to whoſe Directions ſhe had burnt the Bonds, upon the . 
ſuer's running away with Mr. Paterſon her Husbancgaga. 
The Lords found, That the 3000 Merk Bond is abſorbed and comprehend 
in the oO Merk Fond; and that the Defender had no Power to deſtroſſhe 
Bonds, her Daughter not having married to the Diſparagement of her Fats 
Family. And remitted to the Ordinary to hear Parties Procurators i the 
Proceſs of Liquidation of the Damage and Payment, and how far in this (aſe, 


July 8, 1712. Naomi Forbes and Alexander Paterſon Chirurgion Apothecay 
me 7 | 


x 75 


5 


Loco Facti impreſtabili ſuccedit Damnum & Intereſſe. B8 
Albeit it was alledged for the Defender. The Qualities adjected to her 
Oath being intrinſick to the Act of having, de quo quærebatur, mul be asf 
probative of the Manner of having, as the reft of the Oath is of the having 
had. For when any Point is referred to one's Oath, all the Circumſtance 
that enter into the Nature, and are Partes Actus, may be deponed upon, anal 
ought to be received. And albeit in this Caſe the adjected Qualities had been 
extrinlick, yet the Oath cannot be queſtioned, becauſe jaratum eff iferentelf 
Adverſario. So that it being proved by the Defender's Oath, the only Mean 
of the Purſuer's Probation,” that the Bonds were delivered by the Granter to 
the Defender in Truſt, with full Power to make them her Daughter's, ogg 
not, as ſhe thought fit, and under Obligation to deſtroy in the Event which 
happened; her doing ſo was juſtifiable. © Becauſe, as the Father had thy 3 
abſolute Diſpoſal of "theſe undelivered Bonds; ſo he might commit them t 
the Defender with the fame Power he had himſelf. Had Colodden given to 1h 
Lady 6000 Merks in Specie, to be beſtowed by her at Pleafure on their Daug_ 
ter, or the Heir; could the Daughter have quarrelled the Truftee's conferring 


that Mony upon the Heir, or vibe verſa? Neither can ſhe quarrel the Dejens ; 
der's deſtroying tlie Bonds in Obedience to her Husband's Appointment in W 
diſcretionary Manner, for lich ſhe was accountable to none. 


Ia Reſpedt it was anſwered for the Purſuer. Albeit he who gives, mag 


r . 


qualify his Gift as he'thinks fit: Yet Law;for the Security of Property, provides 
that a Bond or other Security once out of the Granter's Hand (tho dellvered 
to a Third Party) belongs to the Creditor, who only can qualifie and lim 
the Right, and recover it per mille Manas, The Receiver or Haver who, a 
aà naked Caſtor of the Writ, ſubject to what Law requires of ſuch as have the 
{imple keeping of what belongs to another, can never exonet her ſelf by 


her own Aſſertion. All intended or deſigned by a Proceſs of Erhibitio 1 


— 
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aly Expiſcation, and to diſcover where the Writ lies. Now, the T adv ha... 
 owledged, That the Bonds were depoſited in her Hand y ws Ss, 
Terms of Depoſitation are, That the Depoſitary ſhall give back the Writ to the 
Perſon he had it from if required, and if not, tothe Perſon in whoſe Favours 10 
i conceived, Januar) 25, 1677, Ker againſt ers. Could a Depoſitarie's 
Oath prove againſt the Creditor, in a Bond depoſited, that the Granter or- 

dained it to be cancelled in a certain Event, it were abſolutely in the Depoſi- 

tries Power to make the Obligation ſubſiſt or not, Stair, Inſtit. Lib, 1. Tit. 

13. 9. 4+ The Purſuer had Occaſion only to refer the having of the Writ to the 
Defender's Oath; which being acknowledged, the Obligation to deliver or 
make up the Damage, takes Place in Favours of the Creditor. The Delivery 
of the Bond to the Defender by her Husband, and the Qualities or Conditi- 
ons of the Delivery are all forced into the Ladie's Oath, without any Con- 
nection to what is ſimply referred. Eſto, that Colodden had Power to order 
the Bonds to be delivered or deſtroyed in certain Events, he could not effectu- 
ally commit this Power to the Lady, but by his own Writ. How ſoon a 
Bond is out of the Granter's Hand, Law preſumes Delivery to the Behoof of 
the Creditor, againſt whom no Condition, Limitation, or Reſtriction ſhould 
be qualified by the Oath of Granter or Depoſitary. Again, tho? the Qualities 
in the Oath were inſtruQted by the Father's Writ, the Lady could have had 
only a diſcretionary Power to act rationally: Whereas ſhe burnt the Bonds 
ſme juſta Cauſa; in ſo far as the Quality in the Bond was not known, or in- 
timated to the Purſuer. And tho' her marrying without her Mother's Con- 
nt, might be conſidered as a Neglect of her Duty, it can never be ſtretch'd 

t forefeit her Bond: The Marriage being ſuteable, and no Diſparagement 
Jo her Father's Family. Beſides, as ſhe could not be thought to have con- 
navened with any Neglect or Contempt of her Father's good Pleaſure : So 
he being ſcarce Thirteen Years of Age when her Bond of Proviſion was ſign- 
ed, could not give any reaſonable Occaſion to jealous her good Deportment. 
There is no Parity betwixt Colodden's delivering a Bond, and his delivering 
Mony to his Lady, to be beſtowed at her Pleaſure. Seing a Bond is a Corpus, 
which may not only be exhibited, but recovered Rei Vindicatione: Whereas 
the Delivery of a Sum of Mony transfers the Property. to the Receiver, and 
makes her only Debtor by an Obligation to reſtore, which, having no other 
Foundation than the Truftee's Oath, might be qualified by her at Pleaſure, 


” 


Eodem Die. The Butchers of Dalkeith and Muſſelburgh, againſt the Ma- 
giſtrates of Edinburgh, and Incorporation of Skinners there, 
THE Butchers of Dalkeith and Muſſelburgh, purſued a Declarator againſt 
the Magiſtrates of Edinburgh, and the Incorporation of Skinners, con- 
duding, That it ſhall be lawful to them to reſort to the Market of Edinburgh 
with Fele Fleſhes and Skins, and to ſell them there at all Freedom, and to 
export out of the Market their ſaid Skins, in caſe they be not ſold there; And 
that the Incorporation of Skinners can neither by themſelves nor with the 
Concurrence of the Magiſtrates, ſet a determined Price upon their Skins, or 
odlige the Butchers to fell at a Price; nor can the Magiſtrates, upon their 
fufal incarcerate them, or arreſt their Skins. =O 
Anſwered for the Defenders. Two Things by Law and immemorial Cuſtom 
are underſtood to belong to Burrows, to which Markets have been granted, 
vis. 1. To overſee that no inſufficient Goods be brought to Sale, leaſt they im- 
poſe upon the Weak, and break the Credit of Commerce. 2. To ſet Rules 
ind Prices to the Markets, according to the Condition and Plenty of Goods, 
ad Circumſtances of Trade. 7 then granted, That the Magiſtrates 
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may viſit and ſet Prices; it doth follow by neceſſary Conſequence, That Goods 
imported to any Market ſhould be ſold there, forthe current Prices, if offereg 

and cannot be kept up by the Proprietars, or carried Home again. Becauſe 
thereby Merchants, who are invited in Proſpect of a fair Market, would he 

 difappointed and groſly impoſed upon, and a Mine would be] run under the 
ancient Conſtitution of the Country, to blow up the Privileges of the Royal Bur. 
rows, particularly their excluſive 8 to peil and pack Skins and Hides 
Were the Out-town Fleſhers allowed, after they have brought their Skins to 
a publick Market, and are offered the current Prices, to. carry them away 
again, they would ſell their Skins to others who have no ſuch Privilege of Pacy.. 
ing and Peiling, and ſo Buyers would not frequent the par authorized 
Markets, but go to thoſe Places where the Goods were to be expoſed ; the In. 
couragement of Trade by ſetting up and countenancing publick Markets would 
be diſappointed ; Country Butchers, who pay no Part of the publick Bur. 
dens of Edinburgh, would take the Bread out of the Mouths of the In- town 
Butchers and Skinners, who are liable to all Burdens ; and Trade it ſelf mut 
alſo ſuffer Decay, by the carrying out Skins into the Country to be unskilfy] 
manufactured. The Nature of Freedom is not an undoubted Faculty to dg 
whatever a Man pleaſes ; but to do with the Quality, Niſi quid Vi aut Jure 
prohibeatur. And the Principle, Vnaſquiſque Rei ſuæ liber Moderator & Afrbi. 
ter, is bounded in all Societies, with the common Intereſt of the whole 

Therefore, as Reipublicæ intereſt ne quis Re ſua male utatur, and Salus Reipull. 

ce ſuprema Lex, are the governing Principles in civil Societies: So the 00. 
vernment in all Nations, hath a Dominium eminens, for direQing evenprinte 
Property to the Good of the Common-wealth. 'The Markets of Edinburgh were 
eſtabliſhed with a particular Regard to the Accommodation and Serving ofthe 

Neighbours firſt, and then of all the Liedges, Act 86. Parl. 6. Ja. 6. It is 
for the ſame Cauſe that Foreſtalling and Regrating are made Crimes; Becauſe 
they wrong the Freedom and Benefit of open Markets: Foreſtalling and Re- 

grating concerns all Manner of Merchandize, Act 113. Parl. 7. Ja. 5. Ad 150. 
Parl. 12. Ja. 6. If ſuch keeping up and carrying off the Goods be allowed, WM 

How can Regrating be prevented? To what End did Law require that Goods WM 
ſhould be brought to a Market, if they were not to be ſold there? Is not a 
_ private Party's liberum Arbitriam in the Diſpoſal of his Goods, reſtrained as 
much by the A 21. Parl. 4. Ja. 5. Diſcharging to buy Goods (and conſequent- 
ly to ſell) before the ſame be preſented to the Market ; or to buy in the Marlet, till 
| Market-time of Day: As that liberam Arbitriam is reſtrained, by obliging MW 
them to fell at current Prices in Market? And is not the End the ſame, That 

the Liedges be ſupplyed? By the Seal of Cauſe of the Skinners Burgeſſes of 
Edinburgh, confirmed under the Great Seal in the Year 163 1, and ratified in Wi 
Parliament 1633, it is ſtatuted, That the Butchers bring the Skins with the Bult 
to the Market to be ſold; and that the Skins be not ſold but in open Market, while 

they be viſited by the Searchers, under the Pain of Eſcheat of the Skins. Attour, 1 
That none of the Skins be Cutted, Tarleathered, &c. under the Pain of Five Shil- WM 
ling Scots, to be taken off the Owners for every faulty Skin; and that 10 rough Wl 
Skin be ſcored, holled, or blayned, under the Pain of Eight Penies Scots for 1k WM 
Score or Blayn, &c. And it ſhall be Leiſum to the Viſitors to detain the Skins i: WM 
- rhe Unlaw be paid ; and no green Skins are to be ſold in any Booth or Fleſher's 
Houſe, but in open Market, under the Pain of Ten Pound to be paid by the Buyer, 
and Five Pound by the Seller, who is to be put in Ward till he pay. There is alſo 
an Act of Parliament 1695, confirming all the Privileges of the Skinners with- | 
in Royal Burrows ; And further, confirming an Act of the Convention of Bur- 
rows, requiring Magiſtrates to put the Laws for the Sufficiency of Skins and In- 
couragement of. Skinners, to Execution. 
Rephed for the Purſuers. They have no Deſign of Regrating or Fete, 
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ling; they intend only to declare the Freedom and Liber 
their own Skins, when they, the firſt Sellers, cannot hay 
ſeems to be the Liberty of Markets, and all Merchandizing : 
a Set of combining Buyers might impoſe what Price they pl 
judice of the Country whence theſe Things are brought. This 
quence, Concerns the whole Heretors of the Nation, whoſe 
Beſtial is heightned, in Expectation of the Value of the Skins. 
Cauſe or Charter produced, gives no Power to the Magiſtrates to impoſe a 
Price on ſuch Merchandiſe : Therefore this muſt be left to the common Rule 
of Property, Quiſ que eſt Moderator & Arbiter Rei ſue. Magiſtrates have in. 
deed Power to reftrain Abuſe in certain Things which concern humane Suſte. 
nance, as Vivers; and the Lords of Seſſion have ſuch a particular Privilege with- 
in.the Town of Edinburgh; but this cannot, without a particular Law, be ex- 
tended to the Subject in Hand. Seing then the Magiſtrates have no Juriſdicti- 
on to impoſe a Price upon the Skins, and the Market Price in this circum. 
ſtantiate Caſe will have no other Rule, than what comes from the Arbitrement 
of the Incorporation of Skinners, (the Variety of Skins being ſuch as they can 
be reduced to no certain general Price) it is much better that the common 
Rule of buying and felling be obſerved; That , That every one make the 
beſt Market he can. Otherwiſe, the Preparative might be drawn to all other 
Commodities brought in upon Market-days, ſuch as Shoes, Stockings, Wright 
and Smith Work, &c. The Royal Burrows have indeed the Privilege of Pack- 
ing and Peiling ; That is, exporting and vending Abroad, but not the Privi- 
ge of ſole buying upon the Market: The Market-days are for the Benefit of 
the Liedges in general, where all may reſort to buy and ſell. Oe» ws 

The Lords found the Country Butchers free to ſell their Skins or Hides to 
heft Avail, and that they are not bouud to ſell them at the Price ſet on them 
by the Skinners or Magiſtrates ; Bur that, if they get not their own Price, 
they may carry back the ſame: And that neither the Skinners nor Magiſtrates 
have Power to ſecure the Skins, or Hides, or Perſous of the Contraveners on 
that Account. VC HS OO EE e 


July 9, 1712. Barbara Fea Spouſe to Patrick Traill of Ellneſs, againſt her 
4 N the Proceſs at the Inſtance of Barbara Fea, againſt Patrick Traill her Huſ- 
4 band: The Lords found the Defender obliged to aliment the Purſuer, ac- 
WH cording to his Fortune. Albeit it was alledged for the Defender, That it was 
= FI Duty of a Wife to follow and live with her Husband ; and if the Purſuer 
l would come to Ireland, where the Deiender reſides at preſent, he would en- 
' WHT tfrtain her according to his Quality and Fortune. In Reſpect it was anſwer-. 
or her, That if the Defender would tell her in what particular Place of 
land he is, and advance Mony to defray the Expence of her Journey, 
de was content to repair to him. But ſince he declines to let her know 
4 Where he may be found, and to furniſh her Mony, to enable her to 
: come to him: His Offer to aliment her in Ireland, is but a meer Sham and 
| Amuſement. Eſpecially conſidering, That ſhe had formerly gone in Queſt of 
bim to London, who find ing her there maltreated her, and then deſerting the 
„uce for her Sake, retired ſhe knows not whither. But he having a Land Eſtate 
p in Orkney, ſhe ought to have an Aliment out of that in the mean Time. 
- 


Eodem Die. Elizabeth Grant Spouſe to James Kennedy Permig · maler in 
Edinburgh, againſt Patrick Grant of Dunlugas. | 


ID obe Grant of Danlugaſs having, in Anno 1687, diſponed his Eſtate to 
Patrick Grant his eldeſt Son in his Contract of Marriage, with the 
: H h h h 3 | Burden 
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© Burden of 6000 Merks to Andrew Grant his younger Son, and Elizabe;, 
Grant his Daughter, for their Proviſions ; to be divided among them, and 
paid at ſuch Terms, as their Father ſhould appoint: In Implement of this 
Obligation, Robert Grant in November 1693, aſſigned to Andrem and Eljz, 
beth Grants all that was addebted to him by John Campbell of Friertoun 
his Father in Law; and further, He and Patrick Grant his eldeſt Son blip. 
ed them to pay to Elizabeth xooo Merks, declaring the Bond and Aſſignz. 
tion to be in full Satisfaction to Andrew and El:zabeth, of all they could 
claim through their Father's Deceaſe, or their eldeſt Brother's Contract ( 
Marriage. Elizabeth Grant purſued Patrick her eldeſt Brother's Son 3 
repreſenting his Father and Grand-father, for Payment of the 1000 Merks 
and the equal half of the other 5000 Merks due to her by the above - men- 
tioned Settlement. 5 
Alledged for the Defender. That Robert Grant the Father had exercq 
his Faculty of Diviſion by giving the Purſuer 1000 Merks in full Satisfad. 
on; which effectually excludes her from all further Claim, 
The Lords found, That there is Jus quæſitum to the Purſuer by th 
Contract of Marriage, and that the Means aſſigned by the ſecond Bon 
of Proviſion proving ineffectual, ſhe might repudiate the fame, and thercy 
hath an Intereſt to claim an equal Share of the Proviſions to the Childre 
in her Brother's Contract of Marriage. But the Lords thought, That i 
| The did refuſe to accept of the Father's ſecond Deed, ſhe could not clin 
the additional 1000 Merks as a Precipuum. The Lords reaſon'd thus, he 
Purſuer's Right to a Share of the 6000 Merks was no ways extinguiſtl : 
| Becauſe, tho? the Father, by his Power of Diviſion, might give mom or 
leſs of the 56000 Merks to her Brother and her; he was till obliged to give 
the whole betwixt them. If the Father had made no Diviſion, the Son 
and Daughter would have had Right to the 6000 Merks equally, and by 
juſt Proportions : Which Jus quæſitum could never be taken from them, M 
but with their own Conſent, except upon Payment of the whole 6000 WM 
Merks to one or other, or both. VVV A 


* 


Eodem Die, lay Minifer of the Goſpel, againſt Sir Samuel forbes 
e Foveran. e ee lbs 1 


N a Spuilzie at the Inſtance of Hy, againſt Sir Samuil Forbes, 

2 Perſon called as a Party in the Proceſs being paſs'd from fmpliciter, W 
was allowed to be examined as a Witneſs cums Nora, The Reaton for M 
taking his Oath cam Nota, was, becauſe, the Lords thought that the pa WM 
ſing from him, might be ſome Obligation upon him to the Purſuer : Or 
that perhaps he was paſs'd from to catch greater Fil. MY 


July 10, 1712. Hamilton of Wiſhaw, againſt Boid. 


U bas Report of the Lord Callen, The Lords found, That an Advocate 
compearing without a Mandate, for a Perſon out of the Kingdom. 
called as a Defender in a Proceſs, ought to be allowed to ſee the Proceſs in 
common Form: But did not determine whether ſuch an Advocate might 
be allowed to propone Defences for his abſent Client. 


Bodem 


l Le hn de . e 


bodem Die. The Magiſtrates of Edinburgh, againſt the Country Brewers: 


N the Cauſe at the Inſtance of the Town of Edinburgh, againſt the Brow ««: 
of the Shire (mentioned ſapra_ 18 July 1711) It, was Wal dels 
Town, That they may impole a greater Duty upon the Sledge than upon 
re Logd, proportionably to the greater Quantity of Ale brought into the 
Town Þy the Sledge. For this petty Cuſtom of Right Penies Was impoſed 
upon the Load, Which was Eight Gallons, and Four Penies upon the Bur. 
den, which was Four Gallons ; and the Load and Burden were rated, not 
decauſe the one was carried on a Man's Back, and the other on Horſe 
zack; but becauſe the Load conſiſted of Eight Gallons, and the Burden 
of Four. Whence it follows, That Two Loads or Sixteen Gallons now 
charged upon a Sledge, ought to pay double, and fo proportionably, ac- 
cording to the greater Quantity of Ale that ſhall be imported upon a Sledge. 
Anſwered for the Brewers. As the inſtituting of Cuſtoms and Tolls are de 
ſummo Tmperio, Sixtinius de Regal. Lib. 2. C. 6. N. 14. vid. Tit. F. de Pab- 
lic. ef Vettigal, Tit. Cod. nov. Vectig. Inſtit, non poſſ. Craig Feud. Pag. 112. 
js Fin. So the — or diminiſhing from, and the reforming or altering 
Tolls or Cuſtoms eſtabliſhed by the Sovereign's Conceſſion, or ancient 
Conſuetude, is held to be an Innovation and Uſurpation of the Royal Pre- 
rooative, 4. Tir. Cod. L. 10. F. de Public, et Vectig. puniſhable not only 
by Tafamy, and Eining, but even by Death, Minfiger Obſerv. 29. Lib, f. 
V. 3. Farin. Quzſt. 172. Part 3. NV. 67. And the exacting 
br a Load of Ale of 'a double Quantity or two Nine- 


- 


gallon-trees, is an 


Uteration and Augmentation of the Cuſtom by the Magiſtrates Authority, 
hich cannot be allowed. | K ff 


Replhel for the Town. It's not doubted, but 


y that the impoſing -Cuſtoms 

belongs to the Sovereign Power, and that Cuſtoms and 1 7 can only 

be altered or augmented by the Supreme Power: But here no Cuſtom is 
demanded, fave What is granted by King and Parliament; and there is no 

material Alteration of the Impoſt of Cuſtom. This petty Cuſtom bei: 
river! upon the Load of Eight Gallons of Ale, or upon the Load of Ale 7 
well known to be Eight Gallons; where two Loads, or Two Nine-gal- 
bn-trees, are charged upon a Sledge, it is but ſtill the ſame Cuſtom, with- 
out Alteration or Augmentation, to exact Sixteen Penies for the fame / as 
Fight Penies formerly for the ſingle Load) ſave that it is indeed made 
eater. So that all the Brewers Latine Texts and Citations of Authors, 
are only an empty Flouriſh. Neither King nor Parliament ever dream'd, 


rn Po 


That by removing this Load to a Sledge, or two Loads to a Sledge, the 
Duty might be fruſtrated or evaded. Farther, that the Quantity rules the 
Matter; and that the King's Grant is fo to be underſtood, is evident from 
this; that tho”, nothing be determined in the Town's Charter and Gift 
with a Relation to Ale imported to Edinburgh upon Carts; yet, becauſe 
WJ th: ordinary Draught in a Cart is Three Eight-galion-trees of Ale, 
W Two Shilling Scots of Duty upon the Cart of Ale is eſtabliſhed by Cuſtom 
ud Preſcription ; keeping always the ſame Proportion that there is betwixt | 
the Burden and the Horſe-load : Altho', if People have a Mind to cavil, 
1 Cart. draught is frequently called a Load. r 
The Lords found, That the Town of Edinburgh can impoſe a Free 


. 


Duty upon the Sledge than upon the Load, proportionably to the greater 


Quantiry brought into the Town by the Sledge, than the Load ; but not 
a> Two Shilling Scots for the greateſt brought into the Town of 
Lanka eh for a Cart. lade. 

m ˙—»’ ?] www I 1 1 Eodem 


this double Duty 


—_— 
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Eodem Die. George Wilſon of Sands, againft George Mkenzie in Stony, 
4 - hive. 3 | | * | : DE HAN * * . * 


JN Ger Wilſon infifted againſt George Mikenzie, for Re- payment of 60 1; 


Alledged for the Defender. .to | 
"Becauſe, 1. The Bill was drawn by him only upon Alexander: Deuchy! 
as a Fund of Credit to negotiate as he heſt could for his own Behoof, ar} 
the Security being refuſed when offered to the Bank ſo directed and ing 
accepted by him, George Wilſon's Name was thereafter added to the b 
rection by Deuchar, who prevaiPd with Wilſon to accept the Bill conjund 
and ſeverally with him, upon his giving Back-bond to Wilſon to relicy 
him of all Hazard from his Acceptance; and Deuchar, by his Servani 
indorſing the Bill thus accepted to the Treaſurer of the Bank, got up g 
Mony. $0 that the Defender had nothing to do with Wilſan, who accemi 
not by any Order from him, but upon the Faith of Deuchar's Obligemmt 
of Relief. 2. As when a Bill bears not an Order to place the Valuetg 
the Drawer's Accompt ( in which Caſe the Accompt is the Rule ) nog 


there is no Recourſe competent to the Accepter paying, againſt the Dryer 


ſon drawn upon, if he defign to have Recourſe; he ſuffers the Bill u be 
proteſted for not Acceptance, and then accepts it for the Honour of tht 


Value was in his Hand; and he cannot recur againſt the Drawer. z. It! 
clear by a ſigned Declaration of Eleven knowing Merchants, That, when 
Bill is drawn upon two Perſons wo, 


hath no Recourſe againſt the Drawer; if he the Drawer can qualify and ultrue 
that he had Value in the Hands of the other Accepter. Now it's aknowW 


the Bank, and his Bond of Relief to Vilſon acknowledgeth the ſame. 


to have been added of Conſent e p | 
and in Rei Veritate it was added by Mikenzi?s own Conſent. 2. Thai 

* . : ſt 
With the Bill, 3. Whatever Reſpe& may be had to the ] 
nions © 
tor, is mutuum. \- So that were a Mandate given to two Perſons conjunctl 


t manage the Conſtituent's Buſineſs, would any Exception competent to 


yet this is all the Import of t | | 
concerns the Purſuer, being trulf a Mandate Cauſs Mandantis, and for 
| Deacher ; both ſtood obliged te the Purſuer. 4. As it would have been 


 HMlexander Deuchar and George Wilſon, payable to John Campbell Deuchyy, 
Servant, and indorſed by him to the Treaſurer of the Bank, who got Pay. 
ment thereof from George Wilſon. 1 N 


3. To 
7 


= 


— 


contained in a Bill drawn by George M*kenzie, and directed u 


He cannot be liable to this Action of Recoutſt 


Order to pay as per Advice, (in which Caſe the Letter of Advice regulits 


So when a Bill is drawn, without bearing Value in the Hand of the ber 
rawer. But if he ſimply accept, the Preſumption lies againſt hin, tha 


conjunctly and ſeverall, tho i 
nds, one of the Accepters paying 


do not bear Value in the Accepter's 


ledged, That Value was in Deachar's Hand, for he received the Mony from 
Repthed for the Purſuer. 1. The Want of a Direction on the Bil to Will . 
ſon, hen firſt preſented to the Bank, ſignifies nothing: For it's preſumeq 
of Facto, ſince the Bill bears it bl 
there had been no Direction to Wilſon, yet the Defender is liable in Re 
petition, becauſe Cauſam Damno dedit, by his implicitely tru og Deuchall 
| | i omen oh 
| Knowing Merchants, more is due in this Point to the Deciſions and Op 

i Judges and Lawyers. The Contract here betwixt the Drawea 
and Accepter is Mandatum; And that betwixt” rhe Drawer and the Creda 


Ah; 
Job 
k 


the Conſtituent againſt the one Mandatary, be competent againſt the 
other? No ſure, Arg. L. 27. 1 de Pactit. L. 10. ff de duob. Reis, And 
ie Drawer's Defence. This Bill in ſo far as 


no good Argument to George Mikenzie, againſt the Bank, who advanced the 
Mony to Deachar upon the Faith of the Bill, that Deuchar got the "oy: 


* 


- 


By: Deciſions of the Lords of * n, &C. 1712. 617 
o more tan it be obtruded againſt Wilſon, who, by repaving the Mons 5. 
50 Bank, came in their Right and Place. Yea, Alexander 8 pion = 
ing the Mony from the Bank upon the Credit of the Defender's Bill. is ſo 
ar from bearing any Colour of Defence for M.tengie, that it Wt. 

| ncafom why he ought to refound the Mony to the Purſuer. 
The Lords found the Alledgeance, vir. That Alexander Deuchar figniged 
o George Mckenzie the Defender, that rhe Bank refufed the Bill unleſs they 
got à Co-acceprer, and that the Defender conſented that the Purſuer ſhould 
+ added, relevant by the Defenders Oath of Verity, to give the Purſuer 
Reeourſe: And in Caſe the Defender depone negative, then found, That 
he Purſuer having accepted upon the Faith of M*keazze the Drawer, and 
flexander Deuchar being Bankrupt ; George Wilſon, and JFkentie muſt be 
rputed Fanguan Corres promittendi, and the Sum equally divided, betwixt 
dem; and ordained the Purſuer to. aſſign to the Defender the Half of the 
terctable- Bond of Relief he got from Deachar, Wi) 


1 
* 


is a ſtrong 


july 17, 1712. Janet Hume Reer of John Hume of Eccles; 


Xa 1 17 2 5 
JD 
„ 0 


THe, Lady: Eccles repreſented by Bill, That ſhe having obtained from 
Captain Thomas Young of Lenie, a Diſpoſition to an Appriſing affecting 
fe Bſtate of Eecles; which Diſpoſition lodged in the Hands of George Ren- 
i her Doer happened to be amiſſing ſometime after his De chro* the 


* 
78 : 


4. 


Confuſion of his Papers, and was found without two Sheets of he Narra- 
ſive that had been torn off thro careleſs keeping, but having 5 whole 
iſpoſitive. P art, Subſcriptions, and Margins entire; and cravin 

ard{þips- would interpoſe their Authority | for ſupplying the Narrative, 
the, Oaths of George Robertſon Writer in Edinburgh Drawer d the Dif- 
tion, and James Clerk his Servant Writer thereof, who could done upon 
ue Tenor of the Narrative; and that it was exactly conform to wo Sheets 
written. by James Clerk's Hand, and given in with the Petiion; and 
dying their Lordſhips would authorize the Sheets of the rrative ſo 
A OP! without a formal proving of the Tenor, to be added to the Diſ- 
hit! ſo mad 

h Creditors of Eccles, as a full and entire Writ. 


0 „ # : 


4 8 
* 


eflicegrare. che Diſpoſition. | 


{ 


— 
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N the Competition of the Creditors of Broadlees, there was produced for 
"Me%andtr Clerk and ILſobel Reid his Spouſe, an heretable Bond of Pro- 


the Creditors of Broadlees. 


* 


E 


Reid his Daughter's Share 15 3000 Merks. 


en fe Ginge Reid of Broadher TſobePs 
Brother had obliged himſelf to her for the like Sum of 3000 Merks, 


UW Rxecutry, and Portion natural, we might fall to her thro the Doug: 


of 


i | | 
R 0 . | | 
57473 0 | 
+: 3 44. 4of Yd | 


* 


| ; 


that their 


„ and, the Diſpoſition. ſo made up to be received in the Ranking of 


The Lords remitted to the Lord Fountarnhall Ordinary of the Ranking; . 
6 take the Depoſitions of George Robertſon and James Clerk; in Order to 


Wl Die. Andrew Clark Bureeſs of Saint Andrews and Ifobel Reid hit 


ich With lufeftment thereon, granted by Alexander Reid of Broadlees in 
Foils of his younger Children for 12000. Merks, whereot the faid 1Jobet 


Alledzed for the Creditors. Iſobel Reid and her Husband cannot crave Pre- 
1 the Bond of Proviſion; becauſe the fame is innovated. In 


Which ſhe, with Conſent of her Husband, accepted: in full Satis action of 
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of het Father or Mother; and of all former Proviſions made to her by her Fs. 


ther, and therefore diſcharged George Reid, and all other Repreſentatives af 


8 ; lexander Clerk and his. Spouſe. Novatio nunquam pr æſumi. 


© Anſwered for A wa a 

zur, unleſs particularly expreſſed, L. wt. C. de Novar. And Contracts of 
Marriage being reckonel uberrime Fidei, it can never be ſuppoſed, that h 

this Contract containing no more than what Iſobel Reid was provided to for. 
merly, ſhe was to renounce any former Security. P 1 he adjected general Clauſe 

of all former Proviſions, can be underſtood only of Things of that ſame N.. 

ture with thoſe ſpecially mentioned. The Deſign of taking the Brother bouy | 

for the 3000 Merks, ſeems only to have been, to afford immediate Accel 

againſt him without a previous Conſtitution, for Payment of what he ſtu 
antecedently bound for as Heir to his Father. 2. There can be no Novatin, 

mig ubi prior Obligatio perimitar, L. 1. ff. de Novat : And here the Anny]. 
rent conſtitute by Infeftment, could not be extinguiſhed by the Clauſe in the 
p Contract of Marriage, but only by an expreſs Renunciation. The Lords have 


CC "GP OP CRT * 


i never found the accepting a new Right in Satisfaction of a former Debt, to be] 
| an Innovation thereof, except in the Caſe of perſonal Obligations, which an 


3pſo Jure extinguiſhable by a Diſcharge, or nudo Patio, which Infeftments d 
Haaf 5; 5 8 | 
Rephed for the Creditors, The Heir's new Obligation being given expref | 
in SatisfaQtof of the former, and it appearing to have been the Meaningif 

Parties, not to corroborate, but to take away the former Obligation; the ſme 
becomes extin& and innovated, 23 July 1633, Lawſon contra'Scor, 6 Den- 
ber 1632, Chiſholm contra Gordon As a further Argument, the Term of * 
Payment oſ the Tocher differs from the Term of Payment in the herable 
Bond, which is a diſtinguiſhing Mark of Innovation, F. 3. Inſtis. quib. Hod. 
roll, Oblig, And a Diſcharge, or Innovation by accepting new Security in Sa- 
5 tisfaction, doth extinguiſh iſo. Jure real as well as perſonal Debts, as o the 

5 Creditor limſelf, a regiſtred Renunciation being only neceſſary for cenifying 
the Liedgs, and to ſecure againſt ſingular Succeſſors. 


Duplyed ſor Alexander Clerk, &c. The Exception upon this Diſcharge of 
the Bond oi Proviſion is taken off by this Reply, That the Mony for which 
the Diſchare was made is not paid; And qui ex ContraFu mutuo et corre- 
ſpeivo agit, niſi prius ex ſua Parte adimpleverit, a Limine rejicitur. So Dirle- 

toun Tit. mutua! Obligements in Contracts, holds, That the Comprizer of 2 

Minute of Sale, will have no Action for Implement, unleſs he pay the Price: 
Seing the Price is the final Cauſe of the Diſpoſition, And agreeable hereunto | 
= * Deciſion, 3 December 1675, Lady Muſewell contra Creditors of Muſe 
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Triplyed for the Creditors. The Lady Muſewell and the Party contracting 
with her were under mutual Obligements to perform Deeds in futurun: WM 
ee. here is no Obligement in futurum, but all tranſacted and performed WI 

The Lords found, That the Proviſion in the heretable Bond by Alrander Y 
Neid to his younger Children, is innovated as to Iſobel Reid's Share by her 
Contract of Marriage. But allowed Parties to be heard upon the Import of 

Wo Cauſa data non ſecuta in this Caſe, F A „ 130 FAA * a * 


D e Gi 
„ 16. Rachel Nicolſon Lady Preſtoun, againſt Doctor Georg 
Oſwald of Preſtoun, e 7 e a 4 ̃ fe 1 12) 
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Que Thom Hamilton of Preftoun having infeft Dame Rache! Burner his Lady, 
kJ 1 2 yearly Annuity of 1200 Merks out of his Barony of Prefioun . : 
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contract of Marriage betwixt Sir William Hamilton Sir Thomas's eldeſt San. 
ind Dame Rachel Nicolſon his Lady's Daughter of former Marriages 5 he Le 


— _ 


— —— 2 t — — 


1670, Dame Rachel Burner granted a Renunciation of the Annuity containin 
this Clauſe irritant, Jig. If it: ſball happen the ſaid Sir William Hamilton to 
die without Heirs-male of his own Body, or to haue but one Daughter ; them 
and in either of theſe Caſes reſpective foreſuid, the Renunciation ſhould be will. 
and of n9. Avail, Strength or Effet, Sir William. baving died leaving no 
Heits-wale, but only three Daughters; Oame Rachel Nicolſon his Reli&, who 
was ere by her Mother to the Annuity atorcfaid, putſued a Poinding of 
Vw. £01055 /2992 21-43, S53oKinD 159860, £ 
rn made for Doctor Oſtwald preſent Heretor of Preſtoun, who 
alledged, That the liferent Annuity ſtood renounced. N 
Replyed for the Purſuer. She Renunciation is not ſimple, but conditional, 
and irritated, 1. By Sir Wiliam Hamilton's dying without Heirs-male of his 


Body. 2. By his leaving a Daughter; the Words, In Caſe he bave' but ons 


Daughter, importing if there be but fo many as one Daughter. 
Duplyed for the Defender. The Clauſe irritant muſt not be divided into 
two Alternatives, but taken complexly as if it had run thus, ; If Sir William 
die without Heirs-male, leaving only one Daughter, then the Renunciation ſhall 
be null: Now albeit Sir William wanted Heirs-male, he had ſeveral Daugh- 
ters, and ſo cannot be ſaid to have but one; conſequently, the Irritancy is 
not incurred in Terminis, nor yet in the Meaning of Parties. The Lady was 
allowed Recourſe to her Annuity, if Sir William left only one Daughter, and 


got in the Cafe of his leaving more Daughters: Becauſe, an Eſtate is more 


ncumbred with the Proviſion of ſeveral Ghildren, than with the Proviſion of 
one, This Abfurdity would follow from taking the controverted Clauſe in a 
d wided Senſe, ſo as to infer the Irritancy from either the Failure of Sir II. 
how's: Heirs-male of his Body, or the Exiſtence of one Daughter, Vis. B 
there had been 20 Sons, and but one Daughter, the ſecond Member of the Ir- 
ntaney would have been incurred. Now Verba ita arcipienda ſunt, ut illud 
ge quo agitur magis valeat, quam perœat. Et quoties idem Sermo duas Sen- 
lentias exprimit, ea potiſſimum accihitur, que Rei gerendæ aptior eſt. 
Triplyed for the Purſuer. The Wards muſt have Effect, tho' the Conſe- 
qvence Mere hard: For ita Lex ſcripta et; And by an old Act of Sederunt 
in the Lear 1713, the Lords declared they would interpret irritant Clauſes, 
according; to the expreſs Words thereof. And juſtly,” ſeing otherways, Con- 
trats would not be the Deeds of Parties, but the Deeds of their Succeſſors, 
and very often of their Contradictors or Oppoſites ; and at beſt of the Judges, 
who ſhould adviſe what was moft reaſonable for the Parties to have done and 
intended, taking their Rule of Conjecture, from the preſent Time and Argu- 
ment, tho? never ſo different from the Inclination and Circumſtances of Par- 
ties gt the granting of the Deed. ' 2. Neither is it abſurd to make the Itpi 
tzney take Effect, as the P urſuer pleads it hould: For the Grand- mother in 
Caſs gf an Heir-male and no Daughters, ceded her Jainture aut uf Reſpect to 
the Family ; But ſecured her Return to it in the Event of a Daughter, that 
he might be in a Condition to provide that Daughter; And tho? there might | 
have been many. Sons, ſhe did mot think it worth her while to hook to their 
Proviſion! : Hecauſe the Sons of great Families are generally better able to 
Provide? for themſelves tham she Daughters, whoſe: Station and Quality 18-2 
Burden: to them, and makes them miſerable if unprovideec. 


- ” —_ ; ; 8 1 1; 
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July 18, 1712. Andrew Cheap Brother to James Cheap | of Roſſie, 2g,ing 
3 James Arnot of Woodmull. | 1 n = | 
N Maren Cheap having charged 'Woodmill, to make Payment of 253 Liz. 
A 12 ſþ, Scots, with Annualrent and Penalty contained in his Bond 11 
November 1608, and of 100 Lib. with Annualrent and Penalty contained in 
his other Bond dated 27 April 1709: He ſuſpended upon this Ground, That 
the Charger having received Payment of 20 Lib. Sterling by a Bill drawn by 
the Suſpender 26 February 1709, upon David Harden of Aberuthuen, pay. 
able to the Charger, conform to his Receipt on the Back of the Bill; that 20 
Lib. Sterling muſt be imputed in ſolutum pro tanto of the Sums charged for 
ſeing the Bill doth not bear Value received. No : 
' Alledged for the Charger. Value being pWumed to be received in all 
Bills, tho not bearing Value; preſent Value is preſumed to have been 
given in this Caſe, Becauſe, 1. That is to be preſumed, which is moſt or- 


| 8 dinary, L. 114. F. de R. J. And the ordinary Way of dealing in Bills is by 


delivering preſent Value in Mony or Goods. And Men of Buſineſs, when ibe 
draw Bills pay able to their Creditors, take Receipts of the Sums in the Bills 
in Part of Payment of the Debts owing by the Drawers; or qualifie the Bill 
ſo that the Perſons drawn upon, ſhall take ſuch Receipts from the Poſſeſ. 
ſiors: For that otherways, the Drawer of the Bill ſhould have no Security 
for the Sum in the Bill, nor Inſtruction that the Debt was paid. It would 
marr Commerce, and prove a Snare to Merchants and others, Kknowir 
no ſuch Diſtinction of Bills bearing Value, and thoſe not bearing Value, ifthe 
latter ſhould be interpreted in Satisfaction of anterior Debts. DD 
_ - Anſwered for the Suſpender, *Tis indeed ordinary to give preſent Valuefor 
Bills, and Value received is implyed betwixt Perſons no otherways concerned 
together but by that fingle Bill : But 1n the preſent Caſe, the Suſpender being 
| Debtor 4b ante to the Charger, and giving a Bill not bearing Value received, 
the Preſumption of preſent Value given ceaſeth, The Charger would not 
agree to give the Suſpender a Receipt in Part of Payment: Becauſe, he had 
a 1AM to be fully ſecured, and knew not if the Bill would be accepted and 
Pape Lords found the Sum in the Bill founded on by the Suſpender to be 
imputable in Payment of the Bond prior to the Date of the Bill ; unleſs the 
hon a prove by the Suſpender's Oath, That the Bill was granted for another 
JJ OE EE OE (PEAS, 2 


| » /Eodem Die. The Earl of Bute, againſt James Halyburton of Piteur. 
GC George:Mackenzie of .Roſebaugh Lord Advocate, by his Bond 10 De 
| AJ cember'1624, for certain good Cauſes and ' Conſiderations, obliged him 
ſelf, his Heirs, Executors, and Succeſſors, to pay to Margaret Hahburtom 
Daughter to Pitcur, which failing to Fames her Brother, &. the Sum ou 
6000 Merks at the next Term after her or his attaining the Age of ten Year 
complete, with Annualrent thereafter. during the not Payment; as alſo he 5 
obliged himſelf and his aforeſaid to pay to George Haiyburton his Wife r 
| UVnele's Children, and ſome other Relations of his Wife, ſeveral Sums © 
Mony payable a Year after his Wife's Deceaſe, under a certain Condition and 
Proviſion, which is now all cancelled and worn away, except the laſt Words, 
bearing the Bond to be in Satis faction of all that any of bir Wife's Relations 
child claim from the Granter or bis Succeſſors, any manner of Way as Pars 
Þhernalia, Donation, &c. In the Year 1686, Sir George got an heretable Bone 
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Dcciſions of the Lordsof Seſſon, &c. 1) 12. 621 
and Infeftment from Pitcur in his Lands for 5000 Merks. George Mackenzie 
don and Heir to Sir George in the Year 1701, commenced a Proceſs againſt 
James Halyburton of Pitcur, as repreſenting his Father, for Payment of the 
2060 Merks, and ſome other Suws contained in other Bonds, which is now 
vakened by the Earl of Bute the Purſuer's Heir of Tailzie. The Defender 
proponed Compenſation upon the 6000 Merks, which by the fiſt Bund was 
yable to him failing his Siſter, who is dead. _ | 
Alledę ed fer: the Purſuer. The Bond ſo miſerably lacerated and cancelled 
in a Moſt material and ſubſtantial Part, namely the Condition under which it 
was granted, is no ways probative of the Compenſ tion: ſeing the mank Part 
of the Bond might have contained a Clauſe evacuating the ſame in a certain 
Event. If ſuch a Bond were ſuſtained, all our Wiits in Scotland conceived 
under ſuch Conditions (and a great many are ſo conceived ) coming in the 
hands of Perſons whoſe Intereſt it is, that the Conditions ſhould be removed 
out of the Way, theſe would have it in their Power to make the Writs pure 
ind fimple, by tearing off the conditional Part. The common Law and all 
Lawyers agree, That Writs chus lacerate and cancelled, make no Faith, L. i. 
f. de Bon. Pofſ. Sec. Tab. et Gloſſ. ibid. And ad L. 3. C. de Edi Div. 
Adrian, toll. Lauterbach Comment. Tit. de Fide Inſtrum. N. 56, 57 Maſcard. 
de Probat. Vol. 2. Concluſ. 1261. N. 2, 4. Concl. 256. N. 4, 9. With this the 
Canon Law agrees, Cap. 3. Extr. de Fide Inſtrum. Whence the Doctors infer, 
That a Writ razed, not in the Narrative, but in the obligatory or diſpoſitive 
Part, ſhould have no Credit. And therefore 26 November 1671, Pittulls 
tonitra Forreſter, the Lords found a Bond whereof about half a Line in a mate- 
tial Place, the Term of Payment, was ſo blotted and obliterated, that what 
dad been thereon written befoie could not be read, to make no Faith; and re- 


That the Words wanting might have been a Clauſe to evacuate the Bond. 
happen'd not conſulto, but caſu, by beirg expoſed to the Injuries of Wet and 


Houſe of Pitcur was plundered at the Revolution by a Troop of Dragoons who 
ſcattered the Papers about the Cloſs: aud Nemo tenetur præſtare (aſum fortuis 


Freſfter, the Bond in Queſtion had ſuffered Manufacture, and been vitiated: 


I 


Je clear from the Title F. de bis que in Teſtam, delentur, and the Tit. Cod. de 
Fide Inſtrum. And from the known Form of Procels for proving a Tenor. 


able Clauſe, hall be found abſolutely null ? Since all the Eſſentials, of the 
obligatory Part of this Bond, are extant 5 That there might have been a re- 
ſolutive Clauſe, is circumſtantial and conjectural; And the Obliteration of 
this eonjectural Part was altogether fortuitous, without Deſign: The Aſſerter 
of a reſolygive Clauſe to have been filled up therein, ought to prove his Al- 
ledgeance, at leaſt to give ſome Evidence thereof. ELL Preevting the ſug- 
belted Hazard of a Creditor's turning a proviſional, Bond to a ſimple 
ment, by wearing out the proviſional Clauſe, Non ſtatim Caſum conquerenti- 


Uiſtinly proved, as is done here. 2. The , proviſional Clauſe wanting, fol- 
birs in the End of the Obligations in Favours of other of the Granter s. ady's 
. 8 855 4:8 8 N en 75 1 4 n | | = Re: 
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{uſed to allow it to be adminiculated by Witneſſes, Becauſe, it was preſumed; 1 
Anſwered for the Defender The Lacuna or Defect in the Writ quarrelled 

Air (the Mother of Ruſt and Corruption in ſuch Kind of Bodies) when the 
un. All the Authorities brought for the Purſuer do concern the Caſes of 
Vication or Laceration ex Vropoſito. In the Prattick betwixt Pittullo, and 
Whereas here is neither Vitiation, nor Laceration by the Debtor in the Bond; 
but only an Accident happening to a Writ once complete, whereof the Obli- 


ration can only be diſſolved by Performance or Diſcharge. That ſuperven- 
ug Accidents do not alter or take away Oblig: tions once formally conftituted, 


Were it not abſurd, that a Writ intirely loſt, ſhould be made up again as Au- 
thentick as the Original, and yet a Writ torn by Accident, in any conſider- 


5 


bus facile. credendum eft, L. 5. C. de Fide Inſtrum. But the Caſus is to he 
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Relations ; and therefore doth only concern theſe, and not tlie Obligation in 
Favours of the Defender, which is fimple and abſolute. Beſides, that the 
Term of Payment of the Sum due to the Defender, is different from the Terms 
of Payment of the other Obligations. = En a I. 
 Replyed for the Purſuer. Neither Law nor Lawyers make Diſtinction, whe. 

ther a Writ be vitiated by Induſtry, or Chance, or be cancelled, razed and 
delete, vel ſi enormem patiatur Fraduram: Determining uniformly upon all that 
regulariter non probant, Tho' the Deciſion betwixt Pittullo and Forreſter pro. 
ceeded upon a vitiated Paper, the Reaſon given for it, is what is here urged, 
The Diſtinction of Writs torn conſulto and inconſulto, is imaginary, and nt 
only without Foundation in Law, but maniteſtly choketh Reaſon and good 
Policy. Becauſe, it may fall out that a Writ purely and (imply obligatory, 
may be deſtroyed Iufortunio; doth it follow that all Writs in a Party's Pdf. 
ſeffion who. hath met with a Miſchance, muſt neceſſarly be made up of what 
Tenor the Party pleaſeth 2 The Inſtances adduced for the Defender from 
the Title of the common Law, de bis que in Teſt. Delen. are. nothing ap li- 
cable to the preſent Caſe : For Teſtaments being preſumed to, remain with the 
Teſtator, and being iu his Hands, Law preſumes that Deletion or Obduclin 
therein happened from the Change of his Will. 2. The proviflonal Claſſe 


being ſubjoined: to the Obligement in Favours of the Defender, as well a 
theſe in Favours of the Lady's other Friends, it muſt affect all equally, 
- The Lords found, That the Bond founded on to inſtruct the Compenſatin 
not a binding Obligation; and therefore repelled the Defence fountd 
tide OS 5 Rs ee 


July 22, 1912, Competition betwixt the Creditors of the deccaſt Thomas Craig 
of Riccartoun, and the Creditors of Mr. Robert Craig now of Riccartun. | 


8 
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T He deceaft Thomas Craig of Riccartoun Tailzied bis Efate 2 Auguſt 
1 1692, to bimſelf and the Heirs- male of bis Body; which failing, to 
Robert Craig his Brother, and the Heirs male of his Body; which failng to 
his other three Brethren ſucceſſive, and the Heirs male of their Bodies; which 
failing, ro the ſaid Thomas bis eldeſt Daughter withour Diviſiok,; and ſo forth 
2% bis other Daugbters, and bis neareft lawful Heirs and 4ſſignies whatſoever: 
With a Prohibition to Robert Craig, and his other three Brethren, and 
be Heirs-male. of their Bodies, to contra# Debt, or do other Deeds in Preju- 1 
dice of the foreſaid Heirs female; declaring all fuch Debrs or Deeds to be 
void, and of no Avail for afſetfing the Eſtate, or their Perſons, when ſuccerd. 
ing thereto, Upon the Procuratory of Reſignation in the Tailzie, Reſignaui- 
on was made in the Sovereign's Hands 4nno 1684, and a Charter and Scatine 
In the Terms aforeſaid expede. Mr. Robert Craig, who was ſerved and re- 
toured Heir of Tailzie to his Brother Thomas in the Year 1691, having con- 
tracted much Debt, there aroſe a Competition berwixt his Creditors, aud the 
_ Ereditors of Thomas, Craig, who alledged, That the Debts contracted by Mr. 


* 
. 


| Robert contra Leges Tallis, could not affect the tailzied Eſtate in Prejudice 
of them: The Prohibition to contract Debt being in Effect 4 Fidei Commiſ- 7 
ſum in their Favours, the Tranſgreſſion thereof is a null Deed, and the Nul- p 
ity pleadable by them who have good Intereſt; as anterior Creditors to the W© 
"Maker of the Tailzie. For ſuch Conditions or Probibitione annexed to Con- 7 
tracts irritate the Facts of Contrayentioti in ſo much, that e Ali-natiove bon. 
Fra Probibitionem conventionalem fafa, nou transfertur Rei Dominium, Ann. d 


, 1 


Robert. Rer. Judic. Lib. 3. C. 14, Sande de probitita Rerum lien, Part. 3. 
Cob. 4. Far. 4. Cap. 2. F. 19. Huber Diſpus. Raad . al Ti. Alb. Aline 
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"Deciſions Arbe Lords of Sohn; be 17. 62% 


Lic. vel non g. 14. And as a teſtamentary Prohibition h (Ca ma 
Tailzies are of a teſtamentary Nature, being ee, a . 


juſia Voluntas de eo quod quis poſs Mortem ſuam fieri veli 
veyance Thomas Craig made of his Eſtate to 85 3 Sg, LE 
Conditione, there can be no Queſtion of his Will and Intention which ; 3 
Sol "ax pb of all 2 of a date Nature: And he being abſolu 13 F 
u ed Proprietar, there was nothing to hi im to gi 
Hig 55 he though 75 wy g to hinder him to give what Laws to 
' Anſwered for the Creditors of Mr. Robert Craig. The Prohibition to contra 
Debt, cannot be effectual againſt them: Ther Debtor's Light being * 
with no Clauſe irritant or reſolutive upon his Contravention by contracting 
Debts; but only the Debts ſo contracted declared void and null, 11 March 
1707, Lad Riddoch contra Rebecca Bruce. And in the Caſe of the Tailzie 
of Anandale in the Year 1662, the Clauſe irritating the Fie in the Perſon of 
the Heir of Tailzie contracting, was the ſole Ground ſuſtained for evacuating 
the Creditors Rights, The Act of Parliament 1685, doth further clear that 
our Law hath always required irritant and reſolutive Clauſes to evacuate a 
Right of Property. It implys a Contradiction, That Mr. Robert Craig ſhould 
be abſolute Fiar and Dominus, without the Exerciſe of Dominium whith is as 
inſeparable from it, as Heat or Light is from the Sun. Nemo facere poteſt ne 
leges in ſuo Teſtamento non babeant Locum, Whereof ſande de Probib. Rer. 
Alien. doth elegantly ſet forth the Reaſon. Vide alſo to this Purpoſe L 38. 5 
F. 4. H. de Legat. 3. where ſuch a Prohibition without naming the Perſon 
in whoſe Favours made, is called audum Præceptum, in Oppoſition to Præ- 
ceprum ve ſtitum. Perſons may indeed effectually adject lawſul Qualities to 
their Alienations, ſuch as, that the Receiver contravening ſhall forfeit and 
all from his Right: But Thomas Craig the Diſponer hoc non voluit, quamvis 
ſotuit, but voluit quod non potuit, he bath adjected Qualities to his Diſpoſiti- 
on, authorized by no Law, and inconſiſtent with Property. For ſeing Robert 
oth not loſe the Fie, the next Member of the Tailzie, could not come to the 
Eſtate, without ſerving Heir to him, and thereby behov'd to acknowledge 
tis Deeds, notwithſtanding the prohibitory Clauſe, Sande ibid. Cap. 9. F. 15 8 
L 149. F. de Reg. Jur. L. 11. C. de Diverſ. et Temp. Præſcr. L. 7. C. de he 
/ / OO 
' Replyed for the Creditors of Thomas Craig. It's not inconſiſtent for a Peron 
to be Proprietar, and yet reſtrained in the Exerciſe of his Property, ſo as not 
to be capable to alienate: There being a Multitude of Inſtances both in the 
avil, feudal, and our own Laws of Preperty ſo reſtrained, as that the Pro- 
prictar cannot alienate, and yet remains Proprietar. Lawyers go into the 
Viſtin&ion of Dominium plenum, and diminutum, or limitatum ; that the free 
Power of diſpoſing is only the Effect of the one, and not of the other. Is it 
Not lo in the Caſe of a Minor, and of a Prodigus cui bonis interdictum eſt > 
lud in the Caſe of Alienation upon Death- bed; notwithſtanding . the Aliena- 
lion, the Diſponer is conſidered. as Proprietar, and his Succeſſor muſt ſerve 
Heit to him. Nor is there any Difference in this Matter betwixt Limitations 
of Property by Law, and Limitations by Deed of the Proprietar: For to uſe 
ne Words of Sande, quamvis Teſtatorum Perſona privata fit, et non ut Lg 
latoris publica, non majorem tamen har in Parte Creditur. habere Efectum | 
Tiſtatoris, quam legis interdiGum, quod uti. quiſque legaverit, i. e. de Re ſus 
di poſuerit, ita Jus eſſe Legiſlator uoluerit. So that the fame holds alſo in 
onventional and teſtamentary Prohibitions, L. 2. C. de Donat. que ſub Modo, 
L, 3. C. de Condicł. ob Cauſ. Mattheus de Aub ion. Lib, 1. Cap. 11. Where if 
\no. d. dei-commiſſatius cannot interpoſe to obſtruct a Sale for the Teſtators 
g. eb, but might interpoſe / ob Debita Heredis fiduciarii Licitatio fiat, to 
lien. keſerve their own Right: Much more may the Creditors of the Teſtator 
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Viuditationei, againſt the Perſon to whom the Subject was diſponed, but only 
DC 


an extraordinary Proſecution againſt the Fiduciary or Contravener: Up 
which Account fiduciary, Heirs under ſuch Prohibitions, were obliged to 


5. f7.4e Leg. 2. And when by the Law of the Codex, L. 1, 2. C. commun. de 


Legat. Rei Vindicatio was introduced to Fidet-commiſſary Heirs, the fiduciary i 
_ Heirs fell from their Right of Conſequence: But never had Heres fidei. com- 
miſſurius any Right to the Subject at the ſame Time, while Heres fiducioi9s Wl 
remained Proprietar. If the Practice of other Countries were to be look d 
into in this Matter, many Inſtances might be found coming nearer to our 
Law, than the foreign Authorities adduced for the other Patty : As appears 
from the ſeventeenth Pleading of Mr. Le Maitre, Advocate to the King of 

Frante, Paris Edit. 1688. No doubt poſitive Law can reſtrißt apd quilific the 


natural Courſe of Things, as in the Caſe of Minors, furious Perſons, G. But 


where politive Law is ent, as in the Caſe of fimple Prottbjrions as te 


full Proprictar, the Rules of the fatural Law mſi take Plaer, whic 


Perſons have not Power at their oW]n Hand to inverk er conttadift. © The 


Deciſion "March 10, 1683, betwirk the Drummundt, is far Nom tlie Caſe of 
ſimple Prohibition, a Bond there being declared payable on) Wien Conſent 
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Caution, That the Subje&t ſhould remain with the Heir ſubſtitute, I. 67. f. 
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of the therein Subſtitute: Whereas a ſimple Prohibition infers only an Obli- 
gation among the Heirs themſelves. @ 25 
The Lords found, That in Reſpect the Tailzie contains no Irritancy of the 
Right of the Contravener, by Alienation or contracting Debts; Thereſore 
Robert Craig of Riccartoun's Debts do equally affect the Eſtate of Riccarion,s 
with the Debts of his Predeceſſors, according to their Priority of Diligence; 
For the Lords thought the Power of diſpoſing to be ſuch a natural Effect and 
Conſequence of Property, that no Authority leſs than the Legiſlative, could 
diveſt a Proprietar thereof. And if the Prohibition upon an Heir of Tailzie be 

| not fenced with a reſolutive Clauſe, irritating the Contravener's Right of 
Property, the next Heir of Tailzie muſt be liable to, at leaſt, all his Prede.- 
cefſor's Debts and Deeds. Yea, as 4 Man cannot provide, That his Heir 
ſhould not be liable for his onerous Debts ; fo neither can he provide, That 
his Heir's Heir ſhould be free of his Heir's Debts : Whence reſolutive Clauſes 
took their Riſe as a neceſſary Expedient to make Prohibitions de non contrahen- 
io Debitam effectual. And generally Tailzies provide, That the Heir con- 
travening ſhall loſe his Right, and the next Heir ſhall enter to the Heir laſt 
infeft before the Contravener, as if the Contravener were naturally dead. 


Bodem Die. Alexander Murray of Brughtoun, againft the Lady Semple: | 


James Hamilton, betwixt Murray of Brughtoun, and the Lady Semple, 
oth pretending Right thereto by Aſſignations from the Lieutenant Colonel: 


Albeit it was alledged for Brughtoan, That the Title of Gentleman is owned 
in ſeveral Acts of Parliament regulating Pains and Fines by the Quality and 


are below the Degree of Barons or landed Men, and above that of Yeomen 


dition, or Deſignation of Eſquires or Gentlemen, in the Direction of Letters, 
Bills of Exchange, &c. And Writer and Witneſſes cannot be expected to be 
otherwiſe deſigned in Writs, than they are commonly deſigned in the Place 


br the Place of Abode of the Perſon fo deſigned : And this Aſſignation being 
Gentleman of Dublin in Ireland. 


rs is in che Conſtruction of Law a ſufficient Deſignation, but ſuch only as doth, 
by taking off Ambiguity or Uncertainty, ſo fix and point out the Perſon de- 
he" ligned, as he may be known and found, in Cafe Improbation or Falſhood were 
ut I proponed. But the Deſignation of Gentleman, being aſſumed by every Body at 
the il Phaſure, doth in Effect no more aſcertain the Perſon, than if he had been de- 
ate Wl ligncd Man or Boy. Nor 2. Can the Writer of this Paper be preſumed Gentle- 
he in Dublin, where it was writ, Gentleman being no Imployment, or Cha- 
nfter that connects with the Place, as Merchatit or Chirurgion might do. 
. Tho? there were no need of an Addition or Deſignation to Writer, or Wit- 
teſſes in a Paper by the Law of England or Ireland, yet this not bearing to be 

K k kk ſigned; 
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N a Competition for the Arrears due to the deceas'd Lieutenant Colonel 


The Lords found the Aſſignation to Brughtoun, bearing, To be written by Ed- 
ward Dudgeon Gentleman, null; becauſe the Deſignation of the Writer was 


Degree of the Perſons, being a Character of Diſtinction peculiar to ſuch as 
ind Tradeſmen : As among the Romans, Spectabiles Clariſſimi, ſuperilluſtres; 
were authorized Diſtictions of Quality. Beſides in Exgland, and in Ireland, 
where the Aſſignation was written, Perſons of Faſhion above the Degree of 
Merchants or Tradeſmen, and under that of Knight, go under the Title, Ad- 


where the Writ is granted. 2. The Lords are in Uſe to conjoin ſuch general 
 Defignations with the Place where the Writ is dated, ſo as to preſume the ſame 


vntten at Dublin in Ireland, muſt be underſtood written by Edward Dudgeon, 


ar In Reſpe& it was anſwered, That not every AdjeQion to a Writer's Name 
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ſigned, ſealed and delivered, according to the Form obſerved there, but bein 
written after the Scottiſb Form, with a Conſent to Regiſtration in the Books 
of Council and Seffion in Scotland, in Relation to a Subject in Scotland, i, 
muſt ſtand and fall according to the Law of Scotland. N 


July 23, 1712. The Lord and Lady Ormiſtoun, gainſt John Hamilton of 
Bangour and his Tutrix. pk; oo 
HHR Lady Ormiſtoun and her Husband inſiſted againſt Bangour, as Heir 
to the Lord Whitelaw the Lady's former Husband, for Payment ol 
the Expences of the Defunct's Funerals, aſſigned by the Furniſhers to her upon 

Payment. 2 VV 1 
Aledged for the Defender, No Proceſs can be ſuftained againſt him for 
Articles of Expences acquired by the Purſuer, after the ſame were preſcribed 
quoad Modum probandi, in the Perſons of her Authors, not being ſued for within 
Three Years after they fell due. 33 TE ES 
 Replyed for the Purſuer. The Expences acclaimed being directly and prix 
cipally payable out of rhe Executry, and this Preſcription not being an H. 
tinction of the Debt, but only of the Manner of Probation by Witneſſe: 
The Lady Ormiſtoun who, as come in Place of the I ady Houſil the Executiy, 
by Aſſignation to the Subject of the Inventory confirmed, ſtood obliged io 
pay the Defunct's moveable Debts, might warrantably pay the Acconts 
now purſued, after expiring of the Triennium. Since thereby ſhe did but 
renounce a Privilege competent to her to claim or not, as ſhe thought ft. WM 
Nay, an Executor muſt neceſſarly pay, even after elapſing of Three lars, Wl. 
any Debt ſhe is conſcious to be truly reſting : Becauſe the Verity thereof may 
h ⁰ A oo 
 . Dauplyed for the Defender. 1. The Lady Ormiſtoun's Tranſaction with the M 
Executrix, can only have Effect betwixt themſelves, and cannot intitle her to 
the Privilege of the Executrix: Tho' her Obligement to relieve the Executrix, 
at the Hands of the Defunct's Creditors, be a paſſive Title againſt her. 2. F, 
the Pur ſuer were veſted with the Privilege of Executrix, ſhe could not apply 
any Part of the Executry to the Payment of Debts preſcribed as to the Man- 
ner of Probation : Seing an Executor's Oath, tho' it may prejudice her ſelf as 
to her proper Intereſt, can never wrong the Heir, or Creditors of the De-M 
funct, March 6, 1627, Scot contra Cockbarn, March 13, 1627, Ker contra 
Caringtoun. TVT. 5 
The Lords found the Accompts of the funeral Charges contracted by my 
Lady Ormiſtoun and paid without the Three Years, do not preſcribe : But 


6 . - 


found the Accompts of ſuch Charges where ſhe was not Contracter paid with FX | 
out the Three Years, preſcribed. 0 „ 
July 25, 1712. Alexander Moncrieff of Mornipea, Hainſt che Heirs and ! 
e eee T Mo! pa againſt . 
IHE major Part of the Lands of Ballo holding Ward of the Crown, being 
I. alienated by the Heretor for the Time before the Year 1661, Robert Ml ? 
Balfoar of Ballo the laſt Heretor granted ſeveral baſe Infefrmentsof Annualrent WF © 


ſince then, and died in the Year 1692. The deceagd John Moncrieff of Mor. 
zipea being infeft in the Year 1694, upon a Charter of Recognition of the ſaid. 
Lands, under the Great Seal granted by the Sovereign in the Year 1693 
Alexander Moncrieff his Son and Heir commenc'd and inſiſted in a Declarator 
of Recognition againſt the Heirs and Creditors of Batlo, _ 7 id 

| Os The 


warn rater as nes lth 


The Lords ſuſtained the Defence of Preſcription by Virtue of Fourty Years 
Poſſeſſion without Interruption. after the Year 1661, before which the . 
bart of the Lands had been alienated, to exclude Recognition; and alſo found 


1 75 


the Poſſeſſion by baſe Infeftments granted by Robert the laſt Vaſſal in Favours 

of Annualrenters after his Deceaſe, ought to be reckoned equal to Robert's own 

poſſe ſſion to make up the Years of Preſcription for excluding the Recognition. 

Albeit it was alledged for the Purſuer, That ſince the Year 1692, when 

Robert Balfour died, and Preſcription was far from being completed, there 

was no ſtanding Infeftment of Property renewed in the Perſon of his Heir, 

conform to the Deciſion, February 5, 1671, E, Argyle contra L. Menaughitoan. 

$ that Preſcription of the Property, cannot be made up by the Poſſeſſion of 

the Annualrenters after Robert's Deceaſe : Tho? an Annualrenter's Poſſeſſion 

may be interpreted the Heretor's Poſſeſſion during the Heretor's Lifetime, 

For the Act of Parliament 1617 requires Poſſeſſion by Virtue of Seaſins one 

or more continued and ſtanding together for the Space of Fourty Vears: And 

an Infeftment of Annualrent cannot be underſtood a Continuation of an Infeft- 

ment of Property, whereupon the former is but a Servitude, fo as Poſſeſſion 

by Virtue thereof could complete Preſcription of Property after the Deceaſe + 

ol the. Perſon. infeft in the Property, when there is no new Infeſtment of Pro» © 

perty, to which the Poſſeſſion can be aſcribed, - tt. 8 | 
In Reſpect it was anſwered for the Defenders. Albeit Robert the laſt Vaſſal 

died in the 1692, Heæreditas jacens was Vice Domini, and repreſented the De- 

fin& ſince his Death, which Interval muſt be computed to fill up the Years of 

Preſcription. For did the apparent Heir juſt now ſerve, would not the interim 

Poſſeſſion from his Predeceſſor's Death, be reckoned his, the Heir's Poſſeſſion, 

znd his Service be drawn back to the Moment that his Predeceſſor died? 

There being no Interruption by any extraneous Intruder into the Poſſeſſion 

medio Tempore by an excluſive Title, which is conform to the civil Law, L. 31. 

(. 6. F de Uſurp. & Uſucap. And as an apparent Heir not ſerved may con- 

tive his Predeceſſor's Poſſeſſion ; So the Years of ſuch an apparent Heir's 

Poſſeſſion will count, in the Courſe of Preſcription. Now Creditors continuing 

the Defunct's Poſſeſſion Hereditatis jacentis, in his Right, is the ſame upon 

the Matter as if his apparent Heir had poſſeſs 000d. 
2. The Lords found, That there may be a Conjunction of poſterior Deeds 

of Alienation within the Preſcription, with Deeds of Alienation prior to the 

Commencement thereof to infer Recognition qzoad Exceſſum, with the Burden 

Ronen „e. 
Albeit it was alledged for the Defenders, That how ſoon the major Part of 
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e Lands was alienated, they recognoſced and became ip/o Jure the Superlor's, 
= from which Time the Vaſſal and others deriving Right from him having 

WT poſſeſſed Fourty Years by Virtue of their Rights, are ſecured therein by the 
poſitive Preſcription, which hath the ſame Effect in Law as an Alienation, 
I. 28. F. de Verb. Signif. or a Confirmation with a Novo-damus from the 
WT Superior, which hinders antecedent baſe Infeſtments to enter in 8 | 


ſubſequent baſe Infeftments, to make up the major Part, in Order to Recog- | 
hition, November 23, 1683, King's Advocate contra L. Cromarty. For the 
Recognition once preſcribed, as all other preſcribed Rights, vivendi altbrius 
aon habet Facultatem, L.3. C. de Preſcript.30 vel 40 Ann. Tis à non Ens ca us 

ert Pulls ſunt Afectiones, nulli Effectus. So that Debts contracted afcec the Re- 

nt cognition was incurred, and thereby Jus quæſitum to the Superior, did nat 

or- make his Right more valid; conſequently can never be computced to eſtabliſh 

ad what was already ſufficiently eſtabliſhed, tho? they might be reckoned upon 

934M make up a new Recognition, ſince the completing of Preſcription, Nor 

tor ean they be conſidered as Interruptions of the Preſcription, Interruption being 


always the Deed of the Perſon for whom, not againſt whom, it is uſed-. 


1 thereupon proved by the a 
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In Reſpect it was anſwered for the Purſuer. It was in the Superior's Option 
when to claim the Benefit of Recognition. And albeit Proſecution of the feuqdal 
Forfeiture, upon the firſt Alienation of the major Part, Was out of Lenity 
forborn: Yet when, by recent repeted Deeds of Alienation, the Vaſſal had 
rendered himſelf incapable to ſerve his Superior, theſe Deeds ſhould be con. 
joined with the former Alienations to make up the major Part. For the ſup. 
poſed Preſcription could put the Vaſſal in no better Caſe, than if he had obtain. 
ed a Declaration or Obligement from his Superior, that if he tranſgreſſed no 
more by making further Alienations, the Superior would not quarrel his Right 
upon the former Deeds. It's a Miſtake to think, that ſuch a Preſcription 
would have the ſame Effect quoad the old Infeftments, as if they had been 
conſented to by the Superior: For at moſt it doth import only a Confirmation, 
' Now the Superior's Confirmation doth not hinder the Right confirmed to be 
brought in Computo to make the reſt of the Lands recognoſce, if the major 
Part was alienated before Confirmation, November 23, 1683, Rerogmition of 
the Lands of Cromarty. 2. If the recent Deeds of Alienation could not be 
conjoined with the prior Alienations of the major Part, that might happen | 
be ſecured by Preſcription ; the Vaſſal could never afterward incur Recoen- 

tion, by ſubſequent Deeds; ſince he had not another major Part to'alienat: 

And fo the Nature of the Fie would in Effect be change. 


4 


—— . 


J * 1712. John Corsbie Pertioner in Preſtounpans, againſt Geuge Ml 
M6 „„ FFT 


no 
+ 
* 


N the Action at the Inſtance of John Corsbie, againſt George M*lain, for 
J the Spuilzie of a Caldron: The Lords ſuſtained a Tenant ina Dwcling- 
houſe in Preſtounpans belonging to the Purſuer, as a habile Witneſs for him. 
In Reſpect our Cuſtom rejects only moveable Tenants in Lands, whereby M 
they have their Subliſtence, from bearing Witneſs for their Maſters, as ſup- M 
pPoſed to be more under his Influence, than Tenants in Dwelling-houſescan be WM 
thought liable to the Influence of their Landlords, — „ 


OS SI —_— PTY r CT. 5 


Bodem Die. Henry Blair of Newtounmill, ggainſt David Edgar of W 
| Eum Blair having purſued a Declarator of Thirlage againſt D«vid Edgar WM 
| of Kethick, upon an old Contract in the Year 16 33, betwixt Jo» 
Edgar then Heretor of Kethick and Patrick Blair the Purſuer's Author; where 
by the ſaid John Edgar obliged himſelf, his Heirs, Sacceſſors and Tenants of his) & 
Lands, to haunt and repair to Patrick Blair's Mill with their griudable Coin 1088 
- ſerve their Houſes and Families for free Multure, and good Services, Viz. A Peck! 6 
of Six Firlots uſed and wont: It was found relevant for the Defender to free 
his Lands of Thirlage by the Contract, that he was a ſingular Succeſſor to the 
faid John Edgar, and the Obligement never clothed with Poſſeſſion. The 
Purſuer groduces ſome Witneſſes for proving Poſſeſſion conform: Who de. 
poned, That the Defender came to the Purſuer's Mill when he pleaſed, and 
went to Other Mills when he pleaſed, without being challenged; and, when 
he came to the Purſuer's Mill, never paid. Knaveſhip, and the Mil Horſes! 
brought the Corns to the Mill, and carried Home the Meal. r 
The Lords found a rings conſtituted by the Contract 1633, and Poſſeſſion 
ove voluntary Ads of coming ſometimes to che 
Purſuer's Mill; tho? the Defender was never interpelled or hindred to go fo 
other Mills, when he pleaſed, nor paid dry Multure when he * . Ge 


Wm e weine 


S 


——— 


 Deaaftons of the Lords of Son, &c. 1512. 629 
Purſuer's Mill : In Reſpect of his Author's anterior Obi EN 
Mill. But becauſe the Purſuer did found upon the D 


m4 
» 
. 9 


Dechſbnt of 


8 to come to the 
4 oſiti n 
inſtruct Poſſeſſion upon the Bond of Thirlage, and that Bond ment 0 
Services as the conditional Terms of coming to his Mill: The Lords erpfaded 
theſe good Services by the Depoſitions, Yig. That the Defender ſhould not 
be liable to Knaveſhip, and that his Loads ſhould be carried to and from the 
Mill, upon the Mill- horſes. 20 ; | 


July 36; 7412. Sir Andrew Kennedy Conſervator, &c. againſt Sir Alexandei 
Cuming of Culter. e DN" , 


HE Lords 26 of June laſt having found Sir Alexander Caming obliged 


| becauſe by the Practice of the Seffion, no Expences are due, where there is 


probabilem : In ſo far as, he had not only the Opinion of the Doctors of the civil 
Law, but alſo the Authority of a Decreet of the Seſſion it ſelf on his Side; 


where his Action was ſuſtained as juſt, be condemned in Expences as temere 


into the Detail or particular Conſideration of the Accompt given in by Sir 
Anarew, nor modifie a greater Sum in the whole than uſed to be modified in 


© Conturmacy. _ JJ; 1,4 
The Lords found, 1. That the Remit from the Houſe of Peers to tax 


peal are not to come in Computo, or be conſidered in this Modification: 


Expences to be paid to him by Sir Alexander Cuming, TD Tt - 


Eodem Die. James Gordon of Daach, ainſt James Gordon of Tech: 
muiry. „ „ 3 ne © 2; 


IN a Cauſe at the Inſtance of James Gordon of Daach, againſt Techmairy : 
1 The Lords found, That the Sheriff of Aberdeen had committed Iniquity 
in examining Witneſſes who lived within the Sheriffdom of Bamff, upon a Ci. 
tation by Virtue of Letters of Supplement granted by the Sheriff of Bamff. In | 


Reſpect a Sheriff could not grant Letters of Supplement. 


November 8, 1712. John Vint, againſt the Lord and Lady Hawley and 
the Earl of Dalhouſie. | = 1 


IN the Action at the Inſtance of John Vint as Creditor to the deceas d 
1 Viliam Rarl of Dathoufie, and William now Earl of Dalhou/e as repreſent- 


Tilgy Defunct: The Purſuer inſiſted primo Loco againſt the Lady as Heir of 
Eo. 1 _ This 


1 do anfwer to Sir Andrew Kennedy's Claim of Expences ſummarly ; It 
was contended for Sir Alexander, 1. Seing in this Caſe Expences are ordered 
to be taxed according to the Courſe of the Seſſion, none can be modified; 


probabilis cauſa litigandi. Now Sir Alexander had Cauſam litigandi maxime 


and it was never heard, that a Party prevailing ſhould in the fame Court 
litigaus. 2. There is no Precedent for charging in this Accompt before the 


Lords of Seſſion, the Expences of the Appeal before the Houſe of Peers. 
3. If the Lords were to proceed to modifie Expences, they could not enter 


other Proceſſes before the Seſſion, where there had not been eminent Calumny 
Expences, implies that Expences are to be modified; but that their Lordſhips 


are to determine the Quantity. 2. That the Expences of diſcuſſing the Ap- 


; The Lords, without entring into the Detail or particular Conſideration of 


* 


\ 


639 A Journal of the Seſſion ; containing + 


oe The Lords found, That the Lady being ſerved Heir bum Beneficio Inventarii, 


not perſonally liable, if ſhe aſſign the Inventory to the Purſuer; but decerned 
N oyember 133 1712. The Earl of Dalhouſie, | againſt the Lord and Lad 


Body; which failing, to his own Heirs-male whatſoever : By Virtue Whereol 
this George (afterwards Earl) was infeft in the Year 1647. William Earl of 
| Dalhouſie, Earl George's eldeſt Son, was in the Year 1674 ſerved, retoured and 
infeft tanquam legitimus & propinquior Hares to his Father: To which Eat 
Milliam, the preſent Earl his Couſin- german being ſerved Heir- male in Ocfobn 


Aliedged for the Defender. The Purſuer”s Service as Heir-male to En 


tho? the Eſtate in the Year 1646, was ſettled in Favours of Heirs-mik; 
yet ſince that Settlement bore no Limitation on the ſubſtitute Heis of 


ſerved zaugdam legitimus et propinguior Heres, which implyed that he wi | 
| his Heir of Line. Now, That Far! William's Service tanquam leg itim et 


whom the Law calls, and we term Heir of Line, is clear from the diſctent 
Stiles of Brieves and Services in the Chancery; wherein legitimus et propiti= | 


Fie is provided to any other Heir, the Retour ought to bear that the Per- 


and applicable according to the Lesbian Rule: Therefore the preſcribed Forms | 
of Chancery (which are Actus legitimi) are preciſely to be obſerved. 


Hawley his only Child neareft and lawful Heir to him: Upon the Faith 


without ever dreaming of a Diſappointment through the ſurpriſing Appear- 


to the neareſt Agnat; legitimus Heres is he that ſucceeds ab inteſtato. 


1 . 


and having no Intromiſſion with the Defunct's Eſtate, but what was exhauſted 
by Payment of preferable Debts, and being debarr d from meddling with the 
reſt the Eſtate, by a depending Competition with the Heir- male: She is 


a n 


her either to aſſign, or to pay the Sum due to him. And accordingly a Day 
Was taken for her to produce a Diſpoſition. 6 8 


Hawley. 


7 Illam Barl of Dalhouſie, Anno 1646, made a Settlement of his Eſtate in 
Favours of George Lord Ramſay his Son, and the Heirs-male of his 


1711, purſued Reduction and Improbation againſt the Lady Hawley Ear 
1 only Child and Heir of Line, of all Rights and Titles to the Eſta: 
in her Perſon. 335 e ne ed LE 


William, who died Infeft in the Eſtate tanguam legitimus et propinguir 
Heres to his Father Earl George, could afford him no Title thereto, ur 
be any Ground of AQtion to quarrel Rights affecting the ſame. Becak;, 


Tailzie, from altering the Succeſſion ; and William Earl George's Son was 


ſerved Heir of Line; the Fortune thereby devolved upon the Lady Hag | 


propinquior Heres can be no otherwiſe underſtood than as Heir of Blood 


> ca Ac a S a— 


guior Heres is the diſtinguiſhing Character of an Heir of Line. Where a 


ſon ſerved is legitimus et propinquior Heres maſculus Talliæ vel Proviſions, 
according to the Quality of the Fie.: Which is moſt neceſſary for preſerving WM 
the Diſtinction betwixt the ſeveral Kinds of Fies, and that Perſons may know WM 
the Condition of thoſe they contract with, or in what Order or Method to pur- MW 
{ue their Heirs. This could not be if the Forms of Chancery were arbitrar7 WW 


Any Inqueſt, ſeing Earl William's Retour ſerving him neareſt and lawful Heir in 
general Terms to his. Father, could never have demurred to ſerve the Lady 


of whoſe Infeftment, no Body would have ſcrupled to lend her Mony, 


ance of an Heir-male. So the civil Law doth peculiarly apply the We. 
Legitimus, in Matters of Succeſſion to a Perſon who ſucceeds by Diſpoſition ot 
Law, fine Proviſione Hominis: As Tutela legitima, is that which goes by Law 


Anſwered for the Purſuer. He is regularly ſerved - Heir-male to William 
Earl of Dalhouſie his Couſin, Earl William being truly and effectually 1 


, 
» 
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Heir- male to Earl George his Father. For, legitimus et propinguior Heres, is 
a general Deſignation applicable to all Heirs in ſuo Genere, according to 
the laſt Inveſtiture: And generally all Brieves, even of Heirs male. and 
Proviſion, bear only legitimus et propinquior Heres ; tho? ſometimes the 
Word Maſculus, or Proviſionis ( which is not de Eſſentia) be added ex ſaper- 
abundanti. Belides, albeit a general Service of an Heir of Line, requireth 
no more for its Foundation, but the Propinquity of Blood; yet in a ſpecial 
Service, there muſt be a Voucher and Document for verifying to the In- 
queſt, that the Perſon to be ſerved, is legitimus Succeſſor in theſe Lands; 
Viz, The Seaſin of him laſt infeft. Now how could the Inqueſt, who had 
Earl George's Seaſin produced in their Preſence, and under their Confidera- 
tion, have returned Earl William by a Special Service, to have Right as 
naked Heir of Line to the Eſtate of Dalhouſie, which by the laſt Inveſtiture 
was conveyed to Heirs-male., 2 3 INF r 18 
The Lords found, That Earl William being eldeſt Son, and thereby both 
Heir-male and of Line to Earl George, and ſerved legitimus et propinquior 
Heres to him in Lands wherein Earl George was infeſt to himſelf and his 
Heirs-male, ought to be underſtood as ſerved in the Terms of Earl George's 
Infefrment : And therefore repelled the Objection, and ſuſtained Procels. 


Eodem Die. | John Vint, againſt the Earl of Dalhouſie. 


IN this Action mentioned ſapra 8 November Inſtant, the Lady Hawley 
being decerned as Heir of Line to the late Earl of Dalhouſie, to dif- 
pone to the Purſuer for Security of his Debt, the Inventory of the Defunct's 
Eftate, the Purſuer inſiſted for Payment againſt William now Earl of Dal. 
houffe, upon the Act of Parliament 1695 : Becauſe he, paſſing by the De- 
funAt his immediate Predeceſſor, who was three Years in Poſſeſſion of the 
Eftate, had ferved Heir-male to a remoter Predeceſſor, and conſequently 
was liable for the Debts of the interjected Perſon to the Value of that 

VVV VF 3 
The Lords found, That the Defender being only apparent Heir male to 
the Purſuer's Debtor, can only be liable ſuo Ordine, after the Heir of Line 
b firſt diſcuſs'd. For the Act of Parlament doth not take away from an 
4 Heir the Privilege of diſcuſſing, that would be competent to him 
it red. e „„ OO o 
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November 18, 1712. Anna Nairn Daughter to the deceasd David Nairn 1448 
Doctor of Medicine, againſt Thomas and Antonia Barclays. . it 
Contract of Marriage betwixt Sir David Barclay of Collairny and 
Dame Anna Riddel his Spouſe, the Lady was provided to a Liferent 
the Lands of Pirblado and others; and becauſe the Houſe of Pithlado; 
Was ruinous and had not been inhabited for many Years before, Sir David 
obliged him and his Heirs to build and repair the fame, with all Eaſe- 
ments and Office-houſes neceſſary thereto, for accommodating the ſaid Danie 
Anu Riddel in a Jointure-houſe in Caſe ſhe ſurvived him. Sir David died 
in the Year 165 5, leaving the Houſe of Pitblado in no better Caſe than 
it was the Time of the Contract of Marriage, and the Lady, without re- 
quiring her Husband's Repreſentatives to repair it, provided her ſelf of a 
Dwelling-houſe elſewhere, After whoſe Deceaſe, Anna Nairn, as deriving 
Night from Doctor Vairn her Father, to whom the Lady had aſſign'd her 
Literent with the whole Obligements in her Contract of Marriage, pur: 
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1X ſued Thomas and Antonia Barclays, as repreſenting Sir David, for Payment 
| == bol 500 Merks yearly from the 1655, when Sir David died, till Martinma: 
 —_ 1686 ſncluſive, as the Damage ſuſtained by the ſaid Dame Anna Rinde 
for Want of her Jointure-houſe all that Time. rs 
Aliedged for the Defenders. The Obligement to repair conſiſting in Fas 
= preſtable at no preciſe s ime, they could not be purſued for Damage or 
| j | Intereſt, unleſs they Or their Authors had been in Mora : Which Cannot 
| be pretended; ſeing they were, never required in the Lady's Lifetime to 
put the Houſe in Repair. And if by the civil Law Debitor in Obligatione 
que in faciendo conſiſtit, who could not be . purſued preciſely 4d Factun 
præſtandum, but only for Damage and Intereſt ariſing from his Mora might 
ſtill redeem himſelf from that, præſtando Faitum, or by Performance at any 
Time ante Litem conte ſtatam L. 84. F. de V. O: Much more the Defend. 
ers, who could not be in Mora till Io, aps. 7 ought to be aſſoilzied from 
Damages by our Law, which obligeth a Man præſtare Factum by the 
Compulſitors of Horning and Caption; and where the Fact comes princi. 
pally both i» Obligatione et Proſecatione, and the Damage and Intereſt i; 
only an acceſſory Penalty ariſing from the Debtor's Mora, Sa ary 
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1 Replyed for the Purſuer. In all Obligements ad Factam præſtandum, Loco Fail; 
* ſuccedit Intereſſe; and Dies interpellat pro Homine, Now in the Caſe of this 
Obligement to build and repair the Lady's Jointure-houſe, the Term d. 
Performance being the Husband's Death before her, the Damage taks 
Place againſt his Heirs, who faiPd to perform, and is to be liquidated wit 
Reſpect to the Lady's Quality, and the Convenience a Jointure-houſe upon 
the Lands would have afforded for the Uſe of her Tenants, and uplifting 
the Rents. The L. 84. F. de V. O. doth concern the Building a Houſe to or 
in Property, and doth not liberate from Damages ſuſtained before Perfy. 
mance, after he who ſtipulated to build was in Mora, but only from aft 
Damages: As is clear from Cajacius's Obſerve on that Law, Viz. Si pi. 
ter Moram Actor jam ante Litem conteſtatam Damni aliquod ſenſerit, W 
” poteſt liberari offerendo. So that the Text cited out of the Law doth mt Ml 
meet the Caſe, in fo far as Sir David's Obligement was not to build ud WM 
repair a Houſe to his Lady in Property, but only for a Habitation to her 
and her Family during her Survivance. The Purſuer doth not inſiſ 4 
Factum præſtandum, but for Damage the Lady ſuſtained through not fer- 
formance, the Years ſhe lived after her Husband ; which can never be fitiſ- 
fyed by an Offer to build or repair the Houſe now after her Death, when 
ſhe cannot enjoy it. | : Qt e | 
 Duplyed for the Defender. 1. Albeit in Obligements to be performed at | 
a fixd Day Dies interpellat pro Homine ; yet where no Day is adjected, 
Interpellation or Requiſition is neceſſary to produce the common Effects of 
Mora or Delay. The Maxim quod ſine Die debetur, preſenti Die debetur, Wl 
1 has indeed this Effect, that the Creditor may immediately demand Fer- WM 
= -- formance; but Requiſition muſt be uſed in Order to put him i» More, 0 Wb 
2s to be liable to Damage and Intereſt for not performing. And albcit the 
Day of Sir David's Death implyed in the Nature of the Obligement, Was 
a2 Time when the Creditor might demand Performance; the Husand's Re- 
preſentatives are not to be reckoned i» Mora from that Day, till they were 
duly interpelled. 2. Sir David Barclays Obligation to repair a Houſe to his 
Lady to dwell in after his Deceaſe, was conditional, at leaſt conceived in 
Diem incertum, qui pro Conditione habetur: And in conditional Obligements 
purifying the Condition doth not put the Debtor i» Mora, without Inter- 
pellation, Boekleman Com. in Tit. ff. de Vſur. 15 


The Lords found, That the Obligement could produce no Action at the 
Aſſigny's Inſtance, unleſs Requiſition was made in the Lady's Lifetime F 
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;od that the Damage thro? Want of the Houſe, could only be acclaimed from 


and that the DU thro" V on 
the Date of the Requiſition. N * 


x 1 


With Die. Baile Tol and the Prompt of Mhilllborgh, 8 
Baillie Crookſhanks. : | +5 Sh, againſt 


* 


N the Proceſs at the Inſtance of Baillie Tod, againſt Baillie Crookſhank;: 
for a verbal Injury committed by him againſt Baillie Tod when a preſent 


Magiſtrate, the Furſuer adduced Baillie Mitchel and two common Town Of. 


ficers for Witnefles. N 5 780 a 
Objected for the Defender, 1. Baillie Mitchel can't be admitted a Witneſs: 
in Reſpect at the Time of committing the alledged Injury, he was a Ma- 
iſtrate himſelf, and pronounced Decreet againſt Crookſhanks for the Injury; 
which ſhewed his Affection in the Cauſe, and is ſomething more than the 


ging partial Counſel. 2. The two common Officers having a Dependence 
upon, and being under the Impreſſion of the Magiſtrates of the Burgh, 


- 


Magiſtrate, is ſtill upon the Council. 


| cannot be received Witneſſes for the Purſuer, who, tho? he be not a preſent 


Anſwered, Tho Baillie Mitchel were ſtill in Office, he might be Judge 
to an Action for Injury done to his Collegue : There being no Parity 
betwixt his judging in the Cauſe, which is ex Officio, and the giving partial 


Counſel, which is an officious Intermeddling in an Affair without a Call. 


Beſides, both the Purſuer and Baillie Mitchel being now exauQorated, they 
Ire to be conſidered only as in a private Capacity. Conſequently, 2. They 
cannot be ſuppoſed to have any Authority over the Officers produced a8 


o 


Witneſſes of the perſonal Injury done to Baillie Toa, tho aggravated by the 


Circumſtances of his being a Magiſtrate. 


} 


The Lords repelled both the Objections made for the Defender 3 and al- 


lowed Baillie Mitchel and the Town-officers to be received as Witneſſes, 


255 
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November 19, 1712. Alexander Agnew Kirk Treaſurer of Kirkum, againſt 


* 


Hugh Campbell of Aires. 


T. the diſcuſſing of a Suſpenſion of a Decreet obtained by Alexander Agnew 5 


before the Sheriff of Migtoun, againſt Hugh Campbell tor the Sum of 200 


conform to the AF 38. Par. 1. Ch. 2. 


The Lords found, That Fornication committed by the Suſpender ſince the 


Lib. as the Penalty for his Relapſe into Fornication, he being a landed Man 


greſſon, in reſpect of Fornication committed by him before the Indemnity. 


Fornicator before the Indemnity cannot be pleaded, becauſe the Indemnit 


liſchargeth Perſons to be ſued, vexed, or unquieted in their Bodies, Goods, 


Uhattels, &c. for any prior Offence, So that the firſt Fornication thus ſo- 


ſited and extinguiſhed by the Act of Oblivion, ought ndt to be ripped up . 


Again, or brought in Remembrance, to infer any penal Conſequence; But the 
lubſequent Offence ſhould be reckon'd as the firſt, In Reſpect it was anſwer- 
ed for the Charger, 1. The Act of Indemnity cannot alter the Nature of 


tings, or hindet a ſecond Offence to bea Relapſe, and thereby liable to a double 


Penalty : Which is no Part of the Penalty of the firſt Tranſgreſſion indemni- 
led, but only the Penalty of the Relapſe, which would be due, albeit the 
Fenalty of the firſt Fornication had been diſcharged or paid, Nor 8. Is it a 
3 AR % - - + Dew Novelty; 
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AA of Indemnity, ſubjected him to the double Penalty of a repeated Tran. 


beit it was alledged for the Supender, That there could be no Relapſe but 
WI Vere the Perſon accuſed was formerly guilty of the ſame Crime: And any 
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„Ine Lords found the Lady Cardreſs liable to Pumpherſtoun for the lus 
Ty he was, out of Poſſeſſion, for the excreſcent Duty contained in the Tadlct 
by her to the ew Tenant, more than what was contained in the Tad {et 


_ . than what ſhe made thereby. 
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I me Action of abſtracted Multures at the Inſtance, of Colin Mackengie and 
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Eodem Die. John Hamilton of Pumpherſtoun, againſt the Lady Cardroſy 


lle Houſe of Peers having revers'd a Decreet of the Lords of Seffion, y 
Jwladueing a Tack of the Lands of Brexburn, &c. ſet by Sir William Stun 
of Strathbrock the Lady © Cardroſs's Predeceſſor, to Alexander Hamilton 
Bro burn, his, Heirs, &c. for the Space of three nineteen, Years after they 
_ *ſpe&ive Terms of Commencement, and | 


*. & & 4 
G 71 
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L EXIMS e emoving Jobn Hamilton of Pump 
- ſtoun his Son and Heir from the Poſſeſſion; and having ordered Jahn Hai 
_ "toun-to'be reſtored to the Poſſeſſion of the Lands, and to have Satisfationjy 
What he hath loſt in Reſpect of the Profits thereof, by Reaſon of the Dear 
reverted : He in Purſuance of this Sentence, ec to the Lords of Sein 
for liquidativg what he had loſt by his being turn d uit. 


FO 4 IS 


2 


©. 


to Punipherſtoun's Father, and for a Proportion of the Graſſum paid hthe 
preſent. Tenant to the Lady, effeiring to the ſaid Years, in full Satistioq 


gp = F £ 


of "Pumpherſtoun's Damages through being diſpoſſeſſed. 


q þ 


Albeit it was alledged for Pumpherſtoun, That the Decree of the Hue o 
Peers entitled him not only to the Profits the Lady had made by the Decree 
of the Seſſion, but alſo to the Advantage he might have made, hd bY 
been allowed to continue his Poſſeſſion : and therefore ſhe ſhould be lille te 
him, for what Profit the Land yielded to the Tenant put in by he, finct 

that would have fallen to him if he had not been removes. 


. : % . 8 * 7 


In Reſpect it was anſwered for the Lady, That ſeing the Decree of thi 
Houſe of Peers orders Satisfaction to be given to Pumpberſtoun for his Lol 
in general Terms, the Lords are left to proceed and determine the ſame 1 
their judicative Capacity ; regarding thoſe Differences that Law makes v4 
*twixt' Poſſeffors bong Fide, and vitious Pofleſſors or Intruders : And tl 
Lady having ſet the Lands to the preſent Incumbent to the beſt Advani 
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ſhe could, bona Fide, from a Belief of her having Right ſo to do, and by all 


the Authority our Law could give her; ſhe can be obliged to reſtore no mor | 


* 


November 21, 1712. Colin Mackenzie of Roſend, againſe the Inbabitant 
_ of Burntiſland, _ PE TY 5 1 


A 


1 his Authors, againſt the Inhabitants of Burntiſſand, the Defenders hav30t 

Pfoponed Improbation, againſt the Execution of the Summons, and conbgne 

40 Lib, as 1 5 and craved that the Purſuers might abide. by fu 
4 


Prricwlo feli; and the Purſuers having brought the Meſſenger to. die 


* * men 7 of 7 N 
r r e ee ao. ti 5 


wh 


7 
> ' 3 py * 4 * 
e 194 ' * * 
Fs 4 29 — 
o hb 3 — 
2 8 1 4 „ 
0 aha N & 


_ ͤ K.... _ 1 
. Ä ̃⅛ OED i YO — 8 
Daune of the Lards af Seſſion, &c. 1515. 635 
— — | | — — — y 7 15 
i uo abade by, the Execurion The Lords found, That in Repe@ the Mi. 
er ſenger a publiek Servant, had abidden by his own Execution fub Perici I, | 
tte Purfuers were not obliged to abide by the fam. 
ri — Thereafter 2 December 1712, The Lords found that the Defenders albeit 
8 they had conſigned the 40 Lib. could not be allowed a Term to improve the 
fo Execution, unlefs they ptopone the Exception of Falſhood peremptorie; 
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e November 23, 1712. Duke of Montroſe ind others Supplicants: | 


He Duke of Montroſe and other Creditors, of Robert Campbell, alias Rob 
Ee, after they had raifed a Summons for liquidating their Debts and 
; 8 Damages, and cauſed cite the faid Rob Roy at his DufeRtig pisse did before 
the Cauſe came in to be called by Courſe of the Roll, apply to the Lords by 
Bill, repreſenting, That they intended to refer their Libel to the Defender 
Oath, in ſo far as it ſhall not be proved by Writ ; and that for ſeveral 
Months he had fled and abſeonded, and kept himſelf in the Highlands with- 
out any fixed or certain Abode ; and craving wt infra : The Lords granted 
Warrant for an edictal Citation againſt the fatd Rob Roy upon 21 and 6 
Days at the Market - croſſes of the Head - burghs of the Shires where he reſided 
and haunted ; in Order to hold him confeſſed upon the Libel, if he failed to 
appear. Albeit ſome of the Lords thought, That ſince Application had not 
been made for ſuch a Warrant originally at the raiſing of the Summons, it 
ſeem'd prepoſterous. or precipitant to give it now till the Cauſe came in to be 
called before the Ordinary: Till which Time it cannot be known whether 
enero. 8 


November 26, 1712. William Douglaſs Chamberlain to the Duke of Rox _ 
burgh, againſt Thomas Chatto of Mainhouſe. 422 2:1 eee 


Na Proceſs of ſpecial Declarator at the Inftance of William Douglaſs, as Das 

1 nagar of the Liferent Eſcheat of Henry Mein, by Virtue of a Gift from the 
Duke of Roxburgh Superior, againſt Thomas Chatto, as Poſſeſſor of ſome 
Lands belonging to the Rebel: The Lords ſuſtained an Adjudication with 2 
Decreet of Mails and Duties obtained by the Defender againſt the Rebel, after 
the Rebellion, but before the Purſuer's Gift, for a Debt anterior to the Rebel- 
lion, as a ſufficient Title of the Defender's bona Fide Poſſeſſion, till the ſame 
cagd by pronouncing of the Decrect of general Declarator of the Liferent 
Efcheat. Albeit the Adjudger was neither infeft, nor had charg'd the Superior; 
lu Reſpect a ſimple Adjudication, with a Decreet of Mails and Duties, is a ſuf- 
ficient Title to poſſeſs and intromet with the Rents. = I 


7 43 
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Fodem Die. Colonel John Exſkin of Carnock, Againſt Sir George Hainilton? 
IN the Competition betwixt Colonel Erskis and Sir og Hamiltan, fot the 
1 Lands of Twlliallon, Sir George having founded on an Adjudication thereof 
in the Year 1680, led by Six Rabert Mill for 30 Years bygone Annuities of an 
lofeftment of Annualrent, granted by Sir Jobn Blackadder then Heretor, ef. 
. Wl firing to 3000 Merks, in Favours of Thomes and Richard Blackburns, to 
e Vhich 'Adjudication Sir George having Right from Sir Robert Mill, pr etended 
nec th 2 2 r ds 0 eee uld only ſubſiſt as 
Legal was expired: The Lords found the Adjudication could ont Tub a5 
i Security for the Sums truly owing, and could not have the Benefit of an ex- 
pired Legal: In Reſpect it was le 1 Is whole bygone Annualrents = 


ing to N r Diviſi 
—— | which failing to the eldeſt Heir-female of Patrick Don without Diviſion 3 All} 
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the Year 1649 3 whereas Sir. Robert Mill had only Right to the Half, 572 
Thomas Blackburn's Share, till the Year „% 1 
Albeit it was dee Fog Sir George Hamilton, That his Adjudication being 
articulatus Libellus, and one of the Articles, viz, Half of the Annualrentz 
which the Adjudger had Right to from Thomas, being a good Debt; the Ad. 
judication for that Article muſt expire, and carry off the whole Subje&. No 
Informality as to Richard's Share, can prejudice the other, according to the Rule 
Utile per inutile non vitiatur : Eſpecially conſidering that the Infeftment of 
Annualrent granted to the Blackburns was in Effect two Infeftments, for Con. 
curſu Partes Lace and Nomina Debitorum ſo Jure dividuntur, tho' a con. 
jun& Diſpoſition of Lands makes Heretors 75 indiviſo. Thus an Adjudicati. 
on led by a Creditor for different Bonds, if formal for one Bond which is ng 
paid within the Legal, will expire, tho informal as to the reſt, 6 Fuly 169, 
Hay of Alderſtoun contra Children of Aber lad. OT yg 


* 
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Jo which it was anſwered fur Colonel Eratin. That an Adjudication for ſe- 


veral Sums whereof ſome are found not to be due, uſeth to be ſuſtained as 2 
Security for Principal and Annualrents, but not to expire as to the Legal, No. 
vember ag, 1 755 Boid and Graham contra Malloch, July 20, 1678, Morrim 
contra Orrock: In both which Caſes, the Libels were articylate.  Appriſingg 
led for more than is due, are open'd partly in Odium plus Petitionis ; parth, 
for that the, leading Adjudication for more Sums than are due, hinders the 
Debtor. from offering to redeem ; and alſo becauſe of the exorbitant pen 
| Conſequence of an expired Legal, the Lords do graſp at any Reaſon to key; 
open. 2. Sir George is not here in the Caſe of one adjudging erticulatin fr 
ſeveral Sums; This Adjudication being for the bygones of an Annualrent d. 
feiring to a Sum: Nor are the Annualrents articulatim libelled, the Hal as 
conveyed from Thomas, and the other Half as flowing from Richard; but 
Gmply the whole Annualrents from the 1649, to the 1680. So that the Caſe 
Here is the ſame, as if Sir Robert Mill had adjudged for one Sum to the Half 
whereof only he had Right. The Decifion Hay of Alder toun contra 4%. 
ladys Children, cannot be applyed : For there was nothing there to hinder 
The Adjudication to expire as to all the Sums for which it was led; only the 
Adjudger might have been debarr'd perſonal; ObjeFione from making Le of 
the Sums contracted after Inhibition, to the Prejudice of the Inhibiter. 


November 28, 1712. Sir Alexander Don of Newtoun, again Jams Don W 
T „% Bakeg:. ein) | we 5 5 | 
ſecond Son to the deceas'd Patrick Don Ottenburn. 


* 6 
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lr Alexander Don of Newtoun in the 1681, ſettled his Eſtate of Newtoun 
AJ in Favours of himſelf in Liferent, and Sir James Don his eldeſt Son Of 
and the*Heirs-male to be procreated betwixt him and Marion Scor his then Wi 
Spouſe in Fie ; which failing to return to Sir Alexander himſelf ; which W 
failing to Alexander Don his ſecond Son and the Heirs-male of his Body 3 W 
which failing to Patrick Don of Aldtounburn his third Son and the Heirs male W 
of his Body; which. failing to the other Heirs'male” to be procreated by 
Sir Alexander; which failing to the eldeſt Heir-female to be procreated | 

betwirt the {aid Fame: Don and Marion Scor, without Diviſion; Which fail- 


. 


the eldeſt Heir-female of Alexander Don's Body, without Diviſion 5 


maſks — > J——_— „ r Pinne 


which falling to sir Alexander Dos his neareſt lawiul Heirs and Aſſignies 
Whatſomever: with, and under the Proviſions,” Reſervations, Reſtrictions, and 
_ . Limitations after-ſpecified, viz. That it ſhall not be lawful to James Don, and 
bis Heirs-male, nor to any other of the Heirs of Tailzie and Proviſion above- 
' mentioned, to {cll, abailzic, and diſpone the Lands, Ge, redcemably or i. 
unn . 0k E -- aoganadDLy 


Ba 5 my £©@ 


3 — 


# 
— 


* 
* £ 


* 


; " 


1 


we 2 
e 


93 
Da 
— , 


Deciſions of the Lords of Selſion, &c. 171 8 6; 
tedeemably ; nor to contract Debts, or to do any Deed wherehy the n. 
any; Part thereof might be appriſed, acJuoked or evicted oy 5 75 Don L 
or any of the aforeſaid Heirs of Tailzie and Proviſion ; The Deeds * , 
travention were declared null, and the Tranſgrefſor to loſe his Right and. 
the ſame to pertain to the next Heir of Tailzie, who, tho ſerved Heir 19 295 | 
Contravener, ſhould not be obliged to perform his Deeds, or pay his Debts. 
In the Year 1685, Sir Francis Scot of Thirleſtane, for the Sum of 99000 Merks 
Aid and delivered to him, by Sir Alexander Don of Newtoun for himſelf aa 


. 
@ + 
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in Name and Behalf of Alexander Don his ſecond Son, fold and. a 


Eſtate of Rutberfoord to Sir Alexander Don in Liferent, and after his Deceaſe 


to the {aid Alexander ; Don his Son and the Heirs-male of his Body z which 

falling to the eldeſt Heir-female of his Body without Diviſion; which fai ling 
to Sir Alexander Don and his Heirs-male of Tailzie and Proviſion contained 

in his Infeftments of the Lands of Nætoum: Under the expreſs Proviſions 
Limitations,and Conditions, contained in his ſaid Infeftments; and alſo under this 
expreſs Proviſion and Condition, That if the Eſtate ſhould fall to an Heir. 
female, ſhe ſhould be obliged to marry a Gentleman of the Name of Dong or her 
Huſband, and Heir ſhould aſſume that Name, and bear the Arms of the Houſe 

of Newtoun Don ; or otherways loſe their Right to the Eſtate of Rutherfoord, 
which in that Caſe ſhould fall and belong to the next Heir of Tailzie and pro- 

T—. ooo inf 3 og” als 

Sir Alexander Don of Ratherfoord old Sir Alexander's ſecond Son, made 4 
new Tailzie of his Eſtate, in Favours of himſelf and his Heirs-male and 
Female in their Order; which failing, to . 
Dos his Brother, and died without Child ten. 1 8 0 
_ Sir Alexander Don now of Newtoun, Grand- child to old Sir Alec ander by 
his eldeſt Son, and the ſaid James Don, did both take out Brieves' of the 
ame Form to be ſerved Heir of Tailzie to Sir Alexander Don of Ratherfoord' 
their Uncle. And the Lords having appointed the Lords Dan and Peltoun 
Aſſeſſors to the Service; Sir Alexander inſiſted before the Macers and Aﬀeſſors 
to have his Claim remitted to the Inqueſt. ood een eee 


| Alledged 7 or James Don. Sir Alexander's Service as Heir of Tailzie to RA 
therfoord, could not proceed till it were determined in Jure, which of them 
had beſt Right. The Inqueſt being only Judges of Fact in a Service, the 
Point of Right ought to be previouſly determined; and the Service to pro- 
ceed by Direction or ſpecial Injunction from the Lords: Seing there cannot 
be two Heirs or two Domini in ſolidum; and there is a manifeſt Hazard 
of Perjury, for Inqueſts one or more to find, That two Perſons, upon different 
Grounds of Claim, are neareſt and lawful Heirs of Proviſion to Sir Alexander 


The Point of Right ought to be firſt determined for preventing Pleas and 
Expences to the Parties, eſpecially where their Titles as here, are in the 
Field. 3. This is agreeable to the Analogy of Law in like Caſes, Where a 
Party compearing with a plain and poſitive Right, will be heard to fo; 

and exclude Diligence paſſing of Courſe, or Writs to be expede of Courſe: 
As in the Caſe of the Creditors of Dalmahoy, the Lords appointed the Ad- 


to Ronald Campbell. And if a Party having diſponed Lands with a Procu- 
rtory of Reſignation, reſign the ſame, or offer a Signature in Favours of 
imfelf and his Heirs ; the Receiver of the Diſpoſition would be heard 
| 3painft that Signature, and obtain the Lands diſponed to him to be ex- 
punged. Becauſe tho? Jus ad Rem remained in the Granter as to all Effects 
concerning Third Parties, yet he and his Heirs may be excluded Exceptions 
Dol, from doing any Deed in Relation to the Subject whereof he is di- 
veſted by Diſpoſition. For the E "_-_ __ the Heir of —— 
is EF | * 3 . 5 01 | 
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James Don ſecond Son to Patrick 5 


Don of Rutherfoord who died laſt veſt and ſeiſed of certain Lands. 2. 
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Judgers to mend their Libels, leaving out Lands diſponed by the Debtor x 


maß hot iy % bendenti, and cannot be ſtopp'd till the Diſcuſſion of thy 


the Macers, the only Judges to the Service; What then? Is it not adi 
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of a Tailzie, cannot be allowed to ſerve, Where a Party appears: with Ja 
Diſpolition for, religning theſe Lands in Favours. of other Heis. 
"Anſwered for Sir Alexander Don. The due and ordinary Courſe is, to al. 
low both. Parties, to ſerve, Services proceed, and Brie des are expede at the 
Ctancery of Courſe ; the Deſign of the Inquiry. is to, try in What Lands the 
Beceas d died veſt and ſeiz d; if he died at the Faith and . Peace. of the 
Queen ; "and: if the Purchaſer of the Brieyes be his neareſt. and lawful Heir 
in the Lands, 5“ Which Cognitions proceed fummarly, that Property 


Points of Right, Which fall in naturally before the Lords in Declaratoy 
of Property, aud not before the Macers and 12 5 who with their Riglt 
Honotrable Aſſeffors are in that Capacity reſtricted in the Verification of the 
"Heads of the Brieve ;ZFor which Reaſon it is that the Brieve of Mortanceſtri 


= 7 


' js not a pleadable Brieve. 


* 1 


Rephel for James Don. Albeit ſuch Services proceed fummarly ; ye 
- where Parties appear and except upon Grounds inſtantly verified, to exclud: 
the Title of the Claimer, they are heard: Which the very Form of th; 

Proclamation of the Brieve, and A 41. Par. 6. J. 3 import. The 4 
94. Par. 6. J. 4. concerning Exceptions to be propon'd againſt Brieves q 
Igqueſt, hath 7 Cuſtom been extended to others than are there expreſs d, 
inſtantly verified, as my Lord Stair and Sir George Mienzie obſerve. Fi 
' tho? Brieves of Mortanteſtrie are not pleadable Brieves, that is, ordinay 


Summonses (which of old were called Brieves) yet by Cuſtom all” Excy 
_ tions inſtantly verified are received againſt them. And James Don Nl 
- this Exception, That Sir Alexander Don, is not legitimus et propinqutior Hay 
Talliæ et Proviſionis dictarum Terrarum : Becauſe he ſtands excluded by ap. 
ſterior Tailzie in Jamess Favours as incompatible with the laſt Inveſtite. 
As to the Alledgeance that the Point of Right cannot be diſouſs d beire 


s 
0 


nary after diſcuſſing the Point in Jare, to remit to the Judges of the dt? 
And as the Macers proceed in ſuch Caſes, either upon Commiſſion, or by 
Advocation authorized by the Lords: So their Lordſhips do hear Partie; W 
and determine the Point of Right in Order to direct the Service. 
. Duplyed for Sir Alexander Don. The Diſpoſition of Tailzie in Favour of 
James Don, ſtanding yet incomplete in the Terms of a perſonal Obligenent 
Without Infeftment, whatever Import it might have in a Declaratr of 
Right) could nat ſtop Sir Alexander's Service vouched by the expres Te- 
nor of the laſt Inveftiture, without plain Violence to the Forms of Chan- 
cery: Since otherwiſe no ſpecial Service could proceed, fo long as any Pre- 
tender might lay Claim to the Property of an Eftate'on any Account, tho 
never ſo extrinſick to the Forms of Chancery, till the Claim of Right were 
determined, which may be tedious, and depend long. Nor is there any In- 
compatibility for Sir Alexander to be Heir of the Inveſtiture, while W 
another hath an Obligement from the Defunct, that may force him when 
ſerved to denude : As Charges to enter Heir, in Order to complete Deeds 
E by a Defunct without Infeftment, are ordinary. Tho? there cannot | 
de Dominium duorum in ſolidum, yet Sir Alexander Don may claim to be 
ſerved Heir in ſpecial in the Lands of Ratherfoord, whoſe Service, tho? 
perſected, would never obſtruct James Don from ſerving Heir in general, to 
make up a Right to this Bond of Tailzie. And Sir Alexander is Willing that 
his Service be expede, without Prejudice to James Dow's Claim and Right of 
P 35 accords. . r 
Triphed for James Don. However the Defun@ may be ſaid, with Reſpect 
to. the Superior or a Third Party, not to be denuded by the Diſpoficion of 
Tailzie in Favours of James Don; yet he hath denuded himſelf and his former 
Heirs of Tailzie, by that Diſpoſition as to the Deſtination of his . 
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| a e 5 a great Prejudice to James Don, That another 
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tending Parties to be heard before the Lord Dan for that Effect. 
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December 2, 1712. ohn Stirling Brother to Sir Mungo Stirling of Glorat- 
Saint Mr, William Gordon F Balcomy Advocate. ko 


to Nt Removing at the Inſtance, of Jahn Stirling, againſt Mr. Kili 
1 Gordow, the Defender alledged, That the Execution of the Precept ot 


Waning was nuff and informal, in ſo far ag the Execution againſt the De- 
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640 A Journal of the Seſſon; contains 
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fender preceeded the Publication at the Pariſh' Church, which was ſeveral 
Days after, and A# 39. Par. 6. Q. M. requires the Precept to be execut. 
ed againſt the Tenant, and thereafter to be read at the Pariſh: Church. 
door: Which dilatory Defence the Lords repelled, and ſuſtained Proceſs; 
thinking it ſufficient that both Execution and Publication was Fourty Day; 
before Whitſunday. 5 We e Bigge 


Peebles, ainſt Thomas Cranſtouns elder and younger Commiſſary C 


December 4, 1712. Alexander Horſeburgh of that 1/k Commiſſar of 
erks 
thereof. N 


N exander Horſeburgh purſued his Clerks, for Compt, Reckoning and 
Payment to him of all the Profits, Emoluments and Caſualities of the! 
Commiſſariot of Peebles belonging to him as Commiſſary ſince the Date « 
his Commiſſion, Auguſt 12, 1707, according to the Twenty fifth Article d 
the King's Inſtructions to the Commiſſaries recorded in the Books of Sefſic 
February 20, 1666 : Appointing all the Profits to be divided into Thie 
Parts, whereof Two ſhould belong to the Commiſſary, and a Third to th 
Clerk with the Burdentof Paper, Ink, Wax and writing Chamber, and thy 
it might JJ et eo ne 
Anſwered for the Defenders, The Regulation of the Fees and Profits in th 
above Inſtructions never took Place, but they have always been local a 
conſuerudinary ; every Court obſerving it's own Rules. And if the Defends 
have uplifted more than according to Fourty Years conſtant Cuſtom of th 
„Court, they are ready to compt : But are no otherways liable either 20 
Bygones, or in Time coming. Whatever Regard may be had to the Inſtraſi- 
ons 1666, they have not the Force of a Law, and the Regulation of fes 
thereby is not fo effectual as what is made by Acts of Parliament. Nor hve 
| theſe Inſtructions the Force of an Act of Sederunt: The Lords not huing 
_ ordained them to be obſerved, but ſimply appointed them to be recorded, 
3 under Proteſtation that the recording ſhould no ways prejudice their Lordſiis 
Juriſdiction or Privilege. Now the Regulation of Fees by the Inſtrucons WW 
1666, never took Effect in any Commiſſariot in Scotland, fo that it is goein 
Deſuetude, or rather was never in Obſervance. - Hardly are the Fees in any 
Act of Parliament ſince King Charles the Second's Time now in Uſe : Much 
more may ſimple Inſtructions tranſmitted from the Throne as Expedencies W 
loſe their Force in Whole or in Part by long contrary Cuſtom!; and tho theſe 8 
being articulate, have been obſerv'd in ſome Articles, they might run in 
JJ d / ; 
_ Rephed for the Purſuer. Albeit the Inſtructions had not been appointed by WM 
the Biſhops (who had the Diſpoſal of all Offices ot Court) and authorized WM 
. by the Sovereign, as they were; yet the Lords of Seffion may regulate all WW 
inferior Courts; and the recording the Inſtructions in their Lordſhips Books W 
Was an interpoſing of their Authority to them, and gave them the Force of Y 
an A&& of Sederunt. As to the Alledgeance, That the Inſtructions were record- F 
„d under Proteſtation, the Purſuer finds no ſuch Proteſtation, and it would 
* have been needleſs; ſeing the Lords of Seſſion are the ſupreme Conſiſtory 
ho can ſuſpend or reduce Decreets of Commiſſaries, and give what new 
Inſtructions to them they pleaſe. 2. If the Two Parts of the Dues to the | 
Commiſſary had not been exaQted at all, but paſs'd from to cafe the Liedges, 
ſomething might be pretended againſt exacting the ſame after ſo long a De- 
ſuetude and Forbearance: But the Clerk ( who collects the Judge's Dues and 
his own) having uplifted the whole from the Liedges, cannot e exempted 
from compting for that which by Law belongs to another; even for all By- 
. e | Sy 5 gones 
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_ Deciſwns of the Lords of Seſſion, %c 17 
gones within Fourty Years, which he was in mala Fide to reta; 
can preſcribe Right to a Thing without ſome Title, and far le contrary to hi 
own Right and Title, Js. His Office, to which by the Twenty Tr be 77 
of the- Inſtructions a Third only of the Dues doth belong. - Haq the T ry -o 
and Clerk Right to their Offices with the Caſualties and Emolumentz belo 5 
ing thereto in general, Uſe and Cuſtom might have increas'd or diminiſhe? 
their, reſpective Dues: But here where every one's Proportion of the Dues 3 . 
determined; it's impoſſible that Deſuetude by the Judge's. not exaQing his 
Part from the Clerk (who is Collector) can intitle the Clerk to the Judge's 
Part; more than one who hath a bounded Charter and Infeftment can ac. 
quire, by never ſo long Poſſeſſion, Right to Lands without the Limits of his 
Charter; or a Miniſter's Neglect for Fourty Years to uplift ſome- Part of his 
modified Stipend, could prejudice his Succeſſor in Office. What is a Com- 
miſfary concerned whether his Predeceſſor called his Clerk to a full Account for 
D ooo +: 7: Ben r 
The Lords found the Defence of Poſſeſſion relevant to aſſoilzie from By- 
gones preceeding the Date of this Decreet, but repelled the ſaid Defence as to 
the Emoluments in Time coming, and declared accordingly. COTS + 


n. Seing none 


December 5, 1912. Alexander Hume Writer in Edinbugh. 404d Robert 
Smith Junior Merchant there. 1 8 1 9 5 


N a Competition for the Sum in a Bill of Exchange payable to Henry 
- Gladſtanes Inn-keeper at Ginglebirt, betwixt Robert Smith to whom it 
was-indorſed for Value, and Alexander Hume who as Creditor to the Indorſet 
had arreſted the Mony in the Accepter's Hand before Indorſation: The Lords 
preferred the Indorſee or Poſſeſſor of the Bill. In Reſpe it was not alledged; 
That the Indorſation was ee without an onerous Cauſe ; or that the 
Indorſee knew of the Arreſtment when the Bill was indorſed to him. 


Eodem Die. Mr. James] Smith of Whitehill, againſt Mr. Walter Stirling 
A Lies ohh 
A R. James Smith obtained a Gift of Patrick Steill's Eſcheat, Mr. Walter 
VI Stirling was aſſigned to 6000 Merks owing by Steill to Thomas Deans 
Equire,” and the Aſſignation duly intimated before the Rebellion. Patrick 
Heil aſſigned ſeveral Bonds due to him by the deceagd Robert Deans Merchant 
in Edinburgh to Mr. John Cameron in Truſt, who obtained Decreet of Con- 
ſitution and Adjudication againſt the Repreſentatives of Robert Deans, and 
tausferr'd the Whole Rights with Steill's Conſent, to Mr. Walter before the 
Nebellion, under Back- bond to hold Compt to Steill for what he ſhould re- 
cover Mr. James Smith, as Donatar of the Eſcheat, purſued Mr. Walter for 


530 Pound Scots recovered by him of Robert Deangs Effects. 
The Lords found, That Mr. Walter being Creditor to the Rebel before the 
Rebellion, and having obtained Payment by Virtue of the Right from Came- 
n, whoſe Affignation from the Rebel was intimated before the Rebellion; 
He had Right to retain in Compenſation of the Sums due to Himſelf pro tanto: 
And therefore preferred him to the Donatar. Albeit the Tranſlation from 
Unirownwas tot intimated to the PIE 6 of Robert Deans before the 
Dierece of general Declarator of the Eſcheat. In Reſpect the Intimation of 
tie Aſſieriation to Cameron effectually denuded Patrick Steil, and put the Deb- 
tors in mals Fide to pay to him, who had only an Action on the Back. bond 
Tank Cameron to retroceſs, with which the Debtors were no Manner of 
2 e Mmmm Way 
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Way concerned. Nor was there any Neceſſity for Cameron's Tranſlation in 
Favours of Mr. Stirling to have been intimated, in Ordet to denude the firſt 

Cedent, but only to ſecure againſt Cameron's uplifting or aſſigning de Novo. 
For the Aſſignation to Cameron (tho in Truſt) being trarisferr'd with the 
Cedent's Conſent, was equivalent to a Diſcharge of the Truſt, and an effectual 
Conveyance to Mr. Stirling of the Effects aſſigned to operate Retention, how 
ſoon they came into his Hand, againſt the Donatar. r 


December 9, 1712. John Gordon Merchant in Aberdeen, againſt William 
Anderſon Merchant in Montroſe, „„ 
'N a Proceſs at the Inſtance of John Gordon againſt William Anderſon fv, 
1 Payment of Sixteen Pound Ten Shillings Sterling, contained in a Bill drawn 
upon him by Samuel Chalmers Merchant in Leith, payable to the Purſuer, and 
ſüuffered to be proteſted for not Acceptance: The Lords found the Defender 
liable to the Purſuer for Payment ſo far as he had of the Drawer's Effects in 
his Hand at the proteſting of the Bill, which did ſufficiently put him in mal, 
Fide to pay thereafter to the Drawer; the Bill being virtually an Aſfignation 
to Chalmers's Effects in Ander ſon's Hand, effeiring to the Sum therein; and 
the Proteſt equivalent to an Intimation. e ö 


December 10, 1712. Alexander Naughtoun Factor in Rotterdam, again 
Andrew Ritchie Merchant in Aberdeen. ee 


n A Narew Ritchieand Alexander Orem Baillie in Aberdeen being in Co- partner; 
and having commiſſioned Alexander Naughtoun to ſend them Goods in 
Company, for which they deſired him by their miſſive Letters to draw hills, 
and they would Honour the fame ; he drew upon them a Bill of Fifty Pound 
Sterling payable to John Gordon as per Advice, which Baillie Orem accepted 
in the ordinary Manner, but Ritchie adjected to his Acceptance theſe Words, 
For my own Half. Tn a Proceſs for Payment of this Bill at the Inſtance of 
Provoſt Allardice, againſt Andrew Ritchie : The Lords found, That Ritchie WM 
(who produced no Letters of Advice) ought to have ſimply accepted the WM 
Bill, and therefore is liable for the whole Sum therein. | 


' Eodem Die. James Stuart Son to the deceas'd Mr. john Stuart of Aſcog aud 
2. William Weir Advocate his Factor, againſt Archibald Douglas of W 


„ 


A Rehibald Douglaſs of Cavers charged at the Inſtance of James Stuart and Wl 
I his Factor for Payment of 1000 Pound Scots Principal, Annualrents and : 
Penalty contained in a Bond granted by the deceasd Thomas Scot of Whitlea® WW 
as Principal, and the ſaid Archibald Dongleſs and others as Cautioners to the 
Jaid James Stuart, dated in the Year 1500; Cavers ſuſpended upon this Rea- | 
Jon, That his Obligation as Caurioner is preſcribed by the AF. 5. Perl. 1695» 
Seven Years being elapſed ſince the granting of the Bond without any Pili- 
Sende done thereon. Mi. 1151 "7x1 et £347 r £253 009 wore 1 5 IT. 8 E 
_ Alteaged for the Charger. Preſcription runs not againſt Minors, and dedueing 
the Charger's Minority, the Obligation is not as yet preſcribed. 
 . Anſwered for the Suſpender,  Albeit a Minor may, be reſtored againſt the 
long Preſcription of Fourty Years, the ſhorter. Preſcriptions: / ſuch as this of 
cautionary Obligations is) run againſt him, unleſs he be exempted erpreſiy by 
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Statute. 


_ Deciſions of the Lords of Seſſon, 86. 1512. 643 


Replhed for the Charger. A Minor may be. reſtored in all Caſes againſt 


Leſion by. Negligence as well as by poſitive Deeds: LOntrs. mots 
| Dalentem Ar non currit Prſeriptio. Which Privilege „ b 0 
comma ni, upon the Lubricity of the Judgment in that Age. Minority is dee 
ob maſorem Cautelam expreſly excepted by Statute from Preſcription in Caſes 
whereby a notable Prejudice may ariſe ; and in all Caſes where that ſupera- 
hund ans Cautela hath been neglected by the Legiſlators, it is virtually and 
. JJ v. ES 
The Lords found, That the Years of Minority are not to be deduced to 
preſerve and continue the cautionary Obligation; and found, That the. Minor 
bath no Benefit of Reſtitution againſt the Cautioner. The Lords thought, 
That che Act 1695 doth not introduce a Preſcription, of cautionary Obliga- 
tions, but makes, That no Man ingaging for another jn any Bond for Sums 
of Mony, can be bound for the ſaid Sums longer than Seven Years, with this 
Proviſion, That legal Diligence by Inhibition, Horning, Arreſtment, or any 
other Way done within the Seven Years againſt the Cautioner for what fell 


o 


Years, By which Statute a Cautioner's Obligation intra Septennium is like 


Wife's Debts, than in quantum lucratus, or in fo far as his Eſtate heretable 
or moveable was affected by Diligence ffante Matrimonio : So a Cautioner 


* 


Lach Barachny. 


his Heirs, Executors or Aſſignies; and in Caſe of his Deceaſe before uplifting 


and Alexander Maxwell having died without Children before the Term of 


ide Term of Payment. 
Alledged for Ardincaple. Alexander Maxwell the original Creditor being 


diſpoſe thereof, exerced that Power by the Aſſignation to Ardincaple, which 
lodged the Right to the Mony in his Perſon : And Janet Bell hath only Action 
againſt her Husband's Executor for Repetition, February 14, 1622, Stevin 
contra Govan, July 7, 1625, Falconer contra Irving, December q, 1628, Mach 
contra Danbar. The Wife's Intereſt in the moveable Eſtate of her Husband 


of the Subject: That is, ſhe hath a Right of Property to the legal Share of 
Moyeables that were in the joint Poſſeſſion of the Husband and her. ſtante 


g Marrimonio; but the Husband and his Executors are Fiars of Sums of Mony, 
„n which ſhe hath no J in Re, but only a perſonal Action againſt the Execu- 


tors to make the Half forthcoming to her. For as the Husband cauld, by 


alienating 


a 7 " 


after elapſing of the Seven Years is only bound by legal Diligence affecting his 
real or perſonal Eſtate within the Seven Years, for what fell due in that Time. 


that ofa Husband for his Wife's moveable Debts during the Marriage. : And 


as a Husband, after Diſſolution of the Marriage, is no further liable to pay his 


due in that Time, ſhall ſtand good and be effeQtual after expiring of the Seven 


© December 12, 1712. Archibald Meaulay of Ardincaple, againſt Janet Bell | 


\ Bond bearing Annualrent having been oranted by John Herbertſon of 
Barachm for to000 Merks payable to Alexander Maxwell of Duntroc hor, 


the principal Sum, that Margaret Bell his Spouſe ſhould liferent the Annualrent 
thereof, without Prejudice to himſelf to uplif the Mony during his Lifetime; 


payment: There aroſe a Competition betwixt Ardincaple, to whom George 
Maxwell the Defunct's Brother and Executor qua neareſt of Kin, having con- 
firmed the Bond, aſſigned it, and Janet Bell Sifter and Executrix dative to 
the ſaid Margaret Bell the Defunct's Relict, who claim'd under her Siſter Right 
to the equal Halfof the ſaid Sum as moveable qaoad Relictam by the Husband's 


W abſolute Fiar by the Conception of the Bond, the ſame devolved upon his 
Kkxecutor, who, by Virtue of his Confirmation having free and full Power to 


— 


upon Diſſolution of the Marriage, is to be regulated according to the Nature 


. 
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A — | — — 
alienating the Bond, have excluded her from any Share of the Mony: So by 
his taking the Bond payable to himſelf, his Heirs, Executors, or Aſſignies, 
and giving her only the Liferent, he manifeſtly declared his Intention, That 
The mould have no further Intereſt. 2. The Reli& was liberally otherways 
provided in her Contract of Marriage, and Proviſio Hominis tollit Proviſſonem 
* ee for Janet Bell. 1. The Intereſt of Wives in the Moveables in 
Communion is truly a Right of Property, the Exerciſe whereof and Admini- 
{tration ( tho' reſtrained during the Subſiſtence of the Marriage, while the 
Wife is ſub Poteſtate Viri ) is competent to her after Diſſolution of the Mar. 
Triage, which the Huſband could not-deprive her of: And an Executor, who 
is but an Adminiſtrator in Office, could not voluntarly aſhgn to a Stranger; 
3 could not pay even to a Creditor of the Defun&, without a Sentence, 


* — 


** 


or hath he Right of Adminiſtration of more than was in Bonis Defundli; 


1 


and the Relict's Share of the Huſband's Moveables was not in Bonis ejus. As 
to the Cited Deciſions, it can not be thought ſiravge that Debtors or Intro. 
metters with the Defunct's Goods, ſhould be liable to his Executor primo Loc 
when the Quantity and Extent of the Relict's Intereſt is not known but from 
a Computation of the Debts and free Gear: But here where the Debt is ſtil 
extant in the Debtor's Hand, and the Executor in the Field, cui bono ſhould 

the Relict be put off to ſeek the Executor? Let him ſay now what he can 

againſt her, Actionet non ſunt multiplicende. 2. No Proviſion made by the 
0 Haſband without the Wife's Conſent, or Acceptance in Satisfaction, can ex. 
\ clude her from the Proviſion of Law. The making of a Law to exclude a 
Wife who hath a Liferent-proviſion from a Terce of Lands, without mention- 
ing any thing of Moveables, doth imply that theſe were induſtriouſly onit- 
ted, and left as before to the Diſpoſition of Law. Beſides, here is no Liferent 
| ſecured to the Wife, which can be preſumed in Satisfaction of a legal Right: 
Becauſe the Huſband being abſolute Fiar, could have diſappointed her thereof 
by uplifting the Mony; and he was not ſo much as obliged to re-imploy it for 


her Liferent Uſe. . 
clude her from an Intereft in the Huſband's Moveables ; and that fhe is not 
excluded by the Act of Parliament 1681, that Act relating only to Terces. 
And found the Huſband's Executor had Right to confirm the whole Subject, 
and the Jus exigendi: But remitted to the Ordinary to hear the Relict's Procu- 
rators upon her Intereſt as to this Sum as free Moveables. 


The Lords found, That Margaret Bells Contract of Marriage doth not ex- 


December 16, 1712: John Monro Chirurgion in Edinburgh, againſt Mojor 
„ / noon nine, ©» Ml 


— 


"He deceas'd. Sir Alexander Monro of Bearcrofts having in Anno 1699, W 
aſſigned his Share in the African Company to his ſecond Son Jobn 
#4 Monro, without Prejudice to his Portion; and in the Lear 1703, diſponed his 
_ whole moveable Sums, Goods and Gear to his Daughter Jean, who, as Exe- 
Cutrix to her Father, confirmed the African Mony in his Teſtament, and 
_ aligned the ſame to Major Monro her eldeſt Brother, who uplifted it: John 
Monro purſued Repetition againſt the Major, by Virtue of the Aſſignation from | 


/ 


Sir Alexander their Father. e e e e 1 
_  Alleaged: for the Defender. The Aſſignation to the Purſuer, cannot carry 
Right to the African Mony, Becauſe 1. The ſame: was never delivered by the 
Father to him. And tho' Bonds of Provifion by Parents in Favours of Ohil- 
dten in Familia require no Delivery: Yet Bonds in Favours of . 


* . 1 A 


1 


Detifions of the Lords of Seſfon, &c. 1 712. 645 
Foris:familiat, and otherways ſufficiently provided, as the Purſuer was are 
for tual till they be livertd, 2. Eft the en pern dal 
yet it was taken mo by a poſterior Diſcharge granted by Jobn to Sit Ales 
ander his Father, of all Actions, Cauſes of Action, Suits, Bills, Bonds Judg- 
ments, Challenges and Demands whatſoever, which John had or might kg 
againſt Sir Alexander upon whatſoever Account preceeding the Date thereof - 
Thus it was determined in a parallel Cafe, 20 June 1680, Tonhg contra Paip, 
3. The Aſſignation was revoked at leaſt by the general Diſpoſition in Favours 
of Jean, conform to the Deciſion betwixt Mr. William Hall and Sir William 
Gordon's Lady. Eſpecially conſidering, That Sir Alexander not only did not 
deliver the Aſſignation of the African Mony to John, but delivered it to Jean 
with the univerſal Diſpoſition; which clears, That the African Mony was 
underſtood to have been a Part of the Subject of the general Conveyance, 
and not deſigned to be effectual to hor 4. The Aſſignation is taken 
away by a Diſcharge granted by the Purſyer to the Defender, . ons | 
Arbitral determining Differences betwixt them, wherein the Purſuer diſcharged 
all Clags and Claims he had againſt the woe for himſelf, and as repreſenting 
his Father ; which is a Renunciation of any latent Claim againſt the Inheritance 
to which the Major had Righlt. ww 
' Replyed for the Purſuer. 1. All Writs granted by Parents to Children whe- 


ther in Familia or foris-familiat, require no Delivery, Stair Inſt. Pag. 66; 
2. It's abſurd to pretend, That the Diſcharge granted to Sir Alexander could 
take away the Aſſignation; It being the Nature of a Diſcharge to extinguiſh; 
and not to convey a Right. Beſides, there was no Action competent againſt 
Sir Alexander or his Heirs, upon the Aſſignation: And the Diſcharge doth 
only diſcharge all Actions and Law-ſuits competent to his Son againſt him be- 
fore the Date of the Diſcharge, which could not take away his Father's Good- 
will. The cited Deciſion where a Settlement in a Contract of Marriage was 
preſumed to be in Satisfaction of a prior Bond, quia Debitor non præſumitur 
© donate, doth not concern the preſent Caſe, where there was no poſterior Pay- 
ment made to John, which could be reckoned in Place of the Aſſignatioh. 
3. The Aſſignation could not be taken away by the general Diſpoſition ; quia 
"ſecialia derogant generalibus, whether the ſpecial Right be prior or poſteri- 
or to the general, L. 4. F. 3. L. 99. F. ult. F. de Leg. 3. l. 1 5. F. de Peculio, 
L. T. Pr. H. de Auro Argent. Leg. Inſt. F. 1. de Codicil. Vin. Comment. ibid. 
29 Junwary 1679, Aikman contra Succeſſors of Boid. The Prattick betwixt 
Mr. Hall and the Lady Gordon doth not meet: For there Cæſnock had ex- 
preſly revoked the Right in Favours of the Lady Gordon; But here the Que- 
ſtion is, Whether Sir Alexander Monro hath revoked this Aſſignation. Had the 
general Diſpoſition carried the African Mony, Jean's Right ta it would have 
deen as good without this Paper, as with it : Conſequently it was not deliver- 
cd to her as an Iuſtruction of her Right. Nor could the Delivery of the 
Affignation to Jean be an Extinction of Fobn's Right: On the contrary it 
made it as effectual as if it had been delivered to John himſelf, ſince; jt went 
thereby out of the Granters Hands. Nay, Fean who was the Father's 

' Truſtee, and preſumed to underſtand his Intentions beſt, delivered the Aſſignati⸗ 
on to John as his proper Evident after the Father's Death. 4. The Diſcharge! 
upon the Decreet Arbitral could go no further than the Submiſhon, which was 
only in Relation to depending Proceſſes ; and the Purſver had then no Clag nor 
Chaim againſt the 'Major in Relation to the African Mony, the preſent Claim 

© having ariſen from his ſubſequent Deed of uplifting that Mony. Nor could 
either Party have in their View at that Time when the Diſcharge was grant- 
ed, that any Difference would emerge concerning ſuch a Fund, which in all 
humane Appearance was then c Ws The 
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The Lords found, The Aſſignation in Favours of Fobs is a valid Aſſignati- 

on without Delivery, being betwixt Father and Son. And found the general 

Rs Diſpoſition by Sir Alexander Monro to Jean his Daughter of his heretable and 
moveable Eſtate, with the Delivery to her of the Aſſignation in Favours of 
Jobn of his Intereſt in the African Company, is not à Revocation of that 
Aſſignation in Favours of John. And found, That the Diſcharge granted by 

Jobn to the Father, doth not extend to the Mony in the African Company, 

And alſo found, That the Diſcharge following upon the Decreet Arbitral 
granted by Job» to the Major, doth not exclude this Claim. 


oy 


January 16, 1713, James Gordon of Seatoun, againſt Jean Gordon Lady 
L inturk and other. ee ee e eee 
YN Alexander Irving's Contract of Marriage with Jaan Gordon, he as Principe 
and the Lairds of Kincauſſie and Lairny as Cautioners, having obliged them. 
ſelves conjunctly and ſeverally to infeft Jean Gordon in Liferent in all and haill th; 
Lands of Linturk ; Mr. Alexander Irving, who made up à Title to theſe Land 
after the Huſband's Death, granted to Kincauſſie and Latrny a Bond of Relic 
of their Cautionry in the Year 1682, and in the Tear 1686, was inhibited ty. 
© Fames Gordon his Creditor for 1000 Merks per Bond, who. adjudged the Land 
n In the Year 1691, Mr. Alexander Irving did in Implement of this Bond of 
_ Relief, in the Year 1687, diſpone the ſame Lands in Favours of the Cy 
= tioners, who being infeft, that ſame Year granted a Diſpoſition to Jean Gorin 
in the Terms of her Contract of Marriage. Whereupon there aroſe.a Compe 
tition for Mails and Duties betwixt her and her Authors, and James Gordy, 
who claim'd Preference, in Reſpect that his Inhibition was anterior to thei | 


— Ya oa co .._- 


poſition made to them, tho his Adjudication was poſterior, _ 


. Py 0 
4 


Ihe Lords found, That the Infeftment granted to Aincauſſie and Laim is 
ſufficiently ſupported by Mr. Alexander Irving's Bond of Relief; and therefore 
"ET. i rides ᷣ te IE eat 1 
Albeit it was alledged for James Gordon, That the antecedent perſonal Bond 
of Relief, which imported only an Obligement to free and relieve them ofany M 
Damage they might ſuſtain through their Cautionry, if diſtreſſed by pying W 
up the Jointure, could never ſupport the Infeftment after his Inhibition unleſs 
the Bond of Relief had born an Obligement to infeft, either generally or ſpe- 

_ cially.. In Reſpect it was anſwered, That any anterior Obligement, whether | 

- Tpecial or general, is ſufficient to ſecure againſt the Effect of an Inhibition, 
10 February 1672, Rig contra Beg. 22 July 1675, Gordon contra Seaton and 
others. Belides, here the Obligement to relieve was a tacit Obligement to 
infeft ; ſeing the Cautioners were preciſely bound to infeſt Jean Gordon, and WM 


could not be relieved of that Engagement without infefting her. 


1 e 
1 ; 4 | 


Eodem Die. Colin Campbell of Glenderuel, eit 'Mungo oha of B 


CCC Gorthiet0 make Payment of 1250 Mets, con 
AF tained in a Bill drawn by Robert Campbell ( commonly called Rob Roy ) 


upon and accepted by Gortbie, payable. to the Drawer or Order, for Value 
received, and indorſed to the Charger alſo for Value; Gorthie ſuſpended, and 
raiſed Reduction of the Indorſation to the Charger, upen the Act of Parlia- 
ment 1696, anent Bankrupts, for this Reaſon, That Robert Canplell the In- 
dorſer, at or within ſome few Days after the Indorſation, was a notour Bank- 


Alledged 


rupt. 


4 


Deciſions of the Lords of Seffion, &e. 1713. 847 
Alledged for tbe Charger. The Act of Parliament 16 6, anent Bankrupts. 
takes 8 12 in Bills of Exchange. Becauſe, 1. Aas of Partner Ns 
| ro the Formality, Conſtitution, or Extinction of Writs uſe not to be extended to 
Bills of Exchange. 2. Sums even in In-land Bills, are not compenſable by 
the Accepter for the Indorſer's Debts, 31 January 1699, Stuart contra Camp- 
bell; conſequently not quarrellable upon the Statute of Bankrupt; ſeing chat 
were {till to elide the Indorſation upon the Account of the Indorſer's Debt. 
which woulMderogate from the Faith and Currency of Bills, and occafion Trade 
to ſtagnate. 3. The Generality of the Writers upon Bills do center and agree 
in this, That the Obligement of the Accepter of a Bill is good, and effectual, 
and cannot be revoked, tho the Drawer was lapſus before Acceptance; or be- 
came inſolvent immediately after, Du Pay. L. Art des Lettres de Change 
Chap. tc. F. 1. 2. Scaccia F. 2. Gloſſ. 5. N. 327. Molloy de Fure Mariti- 
mo, Lib. 2. Ch. 10. F. 28. 4. It's the ſame upon the Matter whether the 
Value of Bills be paid in Mony or Goods, or be diſcompted, that is Value due 
to the Poſſeſſor upon ſome former Accompt, Ricard. Traite du Commerce. P. 
102. Scarlet Stile of Exchanges, Ch. 35. R. 5, When one having intruſted 
Goods to a Merchant, or indulged ſome Delay till he be able to pay Accepted 
Bills, takes Bills from that Merchant for the Price of ſuch Goods, or in Satif- 
faction of ſuch former Bills; were it not out of Meaſure hard to quartel that 
Bill upon the Act of Parliament 1696 2 Eſpecially conſidering, that the In- 
dorſee in a Bill is not, like an ordinary Aſſigny, bound to notice or enquire if 
the Perſon on whom the Bill is drawn be Debtor to the Drawer or not, or to 
enquire about the Drawer's Condition, if he find the Accepter to be ſufficient- 
ly ſolvent. Nor is it neceſſary that Value be given for a Bill immediately 
OO ou 0 0 6 „,,,, OTE Quo 8 
" Anſwered for the Suſpender, 1. The Act of Parliament 1696, being con⸗ 
ceived in general Terms without Exception of Bills of Exchange, ought to 
be extended to the indorſing of theſe, as well as to the Aſſignation of any 
other Debt or Right. Eſpecially in this Caſe, where the Indorſement was 
Fuse for Security of bygone Debt, and not for preſent Value in the Way of 
Trade. 2. Compenſation is not ſuſtained at the Inſtance of the Accepter of 
4 Bill againſt the Indorſee or Porteur upon the Debts of che Indorſer or ori- 
ginal Creditor, only where the [ndorſee purchaſed the Bill for ready Mony, 
or other preſent Value in the Way of Commerce. And 3. It is only in that 
Caſe that Du puy Scaccia et Molloy ſay, That the Obligement of the Accepter 
of a Bill is good and effectual, tho? the Drawer was lapſus before Acceptance, 


i 3 - | . 2 


ot became inſolvent ſoon after. For *tis certain, That if the Bill be for the 


Drawer's Behoof, his Indorſement to any of his Creditors in Security or Sa- 
faction of a prior Debt, in Defraud of his other Juſt and lawful Creditors, 
will not be a valid Tranſport or Indorſation. As is clear from the Cuſtom af 
other trading Nations, particularly France, as related by Le ſieur Savary in 
his Le Parfait Negotiant, Page 135. que toutes Ceſſions et Tranſports ſur les 
Bets de Faillis ſeron null Sills ne ſont Faits dix jours aur mains avant 
la faillite publiquement connue: Which is the ſame thing that with us is 
Statuted by the Act 1696, with this Difference only, That our Law annuls fuch 
Deeds of Bankrupts within 60 Days; Whereas the French Edicts 1667, and 
1668, limit the Time to 10 Days. And our Lawyers have always made this * 
Diſtin&ion | betwixt Satisfaction for bygone and preſent Value, Stair Lib. Inſi. 3. 
Et. 9. Pag. 83. 4. What the Lawyers cited by the Charger ſay concerning 


7 


the different Kinds of Value paid for Bills, doth not meet the preſent Caſe? 
for it needs not be diſputed, but that one Merchant may diſcount to another 
aprior Debt by Bill in the Courſe of Trade as Value furniſhed, which is in. 
led Value received in ſome Senſe 3 yet if ſuch a Bill be given for reed; : 
TFT ; 9 8 | | | Pr! 
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Breaking, the uy e has 1 
Rephed for the Charger. Le Sieur Savar)'s Opinion, Pag. 133, 137, doth, 
not 7 5 againſt 1 — The Caſe ſtated by that Author is this, N . 


chant in Amſterdam, ſuſpecting the Condition of James his Debtor there, pre. 


vails upon James to draw upon Alexander his Correſpondent at Paris for Sixt 

thouſand Livers, Value received, payable to Paul or Order, albeit he paid no 
Value for this Bill, but only gave his Note to the Drawer, to Mud Compt to 
him for the Mony, when he ſhould get Payment of it. Immediately after 
Alexander at Paris accepted this Bill, James the Drawer broke. Upon which 
Matter of Fact, the Author gives his Opinion in three Points, wiz. 1. f 
Alexander the Accepter had been Debtor to the Drawer, before his Acceptance 
the Sum in the Bill would have been brought into the Bankrupt's Effects, and 


diſtributed among his Creditors. But if Alexander the Accepter was not for. 
merly Debtor to the Drawer, but accepted his Bill in Hopes of getting Effect, 
from him to pay before it fell due; Paul the Creditor, in the Bill behoved ti 
be anſwered with Payment; and the Bankrupt's Creditors could not complain, 
nor pretend to any Share thereof. Becauſe the Bill is not to be paid with the 
Effects of the Drawer their common Debtor, and ſo they are not wronged, 


but'the Accepter, who has himſelf to blame for giving Truſt to the Drawer 
whoſe Faith he followed. Which 1s a good Argument to decide in the Char. 
ger's Favours: Seing the Suſpender acknowledgeth that he was not Debtor ty 


Rob Roy the Indorſer at the accepting of his Bill; but accepted the ſame fr 
Cattel that were never delivered. 2. That Author is of Opinion, That Alx. 


ander the Accepter of the Bill would not be bound to pay the ſame to Pauli if 


he could prove by a Note under Pauls Hand, That he was only to hold Conyt 


to James the Drawer for the Value of that Bill when it ſhould be paid: Wucch 
makes nothing againſt the Charger, who accepted of an Indorſement to the 


©  Suſpender's | x gp to hold Compt to Rob Roy when paid, but took it in 


Payment and Satisfaction of what he owed him; againſt whom he had no 


Recourſe if Gorthie had bankrupted and Rob Roy ſtood. 3. Le Sieur Sag 


JS. 6G or a ne, | 
_ . The Lords found, That the Act of Parliament 1696, anent Bankrupts; 
takes Place, in this. Caſe, if the Suſpender prove that the Indorſation was for 
Satisfaction or Security of a prior Debt, and not for preſent Value received. 


P # X ' 


M 9 ag: nk + 5 DE 1 8 : 7 
January 20. 1713. Robert Johnſton of Keltoun, againſt George Houſttoua W 


Son to the deceaſt Patrick Houſtoun Merchant in Glaſgow, 


7 * 
. . 


| a 3 7 Ws 1 5 6 8 OV 1 . 5 8 4 8 g WE g ng . N 10 0 2 ql 10 | | : 
Þ à Proceſs at the Inſtance of Robert 785 againſt George Houſtaun, — : 
=z ode Bi] Bo e Furſuer as confeſs d upon the 
Verity of a Debt referr'd to his Oath: The Lords repelled this N ullity object 
ed againſt the Decreet, That it was obtained at the Inſtance of Tutors nomi- 
nate acting for George Hou ſtoun their Pupil, and no Nomination of Tutors 
Produced therein. In Reſpect the Purſute was in their Name, fouoded.on a 


reducing a Decreet in Foro, holding tf 


Decreet: dative,decerning them Executors for their Pupil, and à Licence to them 
to purſue, procured before the Commiſſaries, upon production of the Nomina- 
is; Nullity, That 


tion, which is Probatio probata. The Lords alſo repelled; ſh N1 
the Hecreet proceeds upon a Licence to ren udes 
Confirmation int rvene, and yet doth not bear, That the 


A Fournal of the Sefton; containing © 


a pr 1 Debt, while th q Drawer is actually Bankrupt, or upon the Point of 


ves his Opinion as to a third Point, That Alexander the Accepter of the Bill Ml 
br Value received, could not be free of his Acceptance, but behoved to pay 
conform: Becauſe there was no Fraud on Paul s- Part, but only in the Drawer 
of the Bill; conſequently for the ſame Reaſon Gorthie muſt pay the Sum in 


udes Sentence till 
ebt Was confirm d 


8 
* N 


Deciſons of the Lords of Seſſion, &e. 1113. 649 
or the Confirmation produced 5 In Reſpe& the Defender now produced 
the Confirmation of a Date anterior to the extracting of the Decrect. And 
tho” Law requires the Debt to be confirmed before extracting, there is no Ne- 
ceflity to mention the Confirmation in the Decreet. 927 


January 22, 1713. Janet Stark and David Tam ber Hubayd, 454; 
= J Gi Jolly Writer in Edinburgh. | : Van | 


2 


IN a Proceſs at the Inſtance of Janet Stark and her Husband a 
| the Lords found the Defenders Intromiſſion with Sev 


7 gainſt George 
Shilling Feors, being ſo ſmall a Sum, and but one ſingle Act, 


en Pound ten 
not relevant to 


infer vitious Intromiſſion. — 
| £ „ 3: 8 no TR 
January 27, 1713. Iſobell Moncrieff and her Husband, againſt Katharin 
Mionipeny Lady Sauchop. e We 1 


1 Þ £ 


N the Proceſs depending betwixt 1/obe!! Moncrieff and the Lady Sauc hop, 
1 ( ſupra June 20, 1712) the Defender inſiſted for an Half of all the 
DefunQ's. Moveables ..C there being no Children of the Marriage) free of 
Dehts Bearing Annualrent, which ſhe contended muſt affect the Dead's Part 
only, and could not diminiſh her legal Share. Becauſe, Bonds bearing Annu- 
alrent heigg Heretable quoad Relictam, and ſo not falling under the Compu- 
tation of Moyeables whereof ſhe hath a Share, ſuch Debts of her Husband 


cannot burden her Share of the Moveables. And if the contrary ſhould obtain, 
the Intereſt of Relicts might be intirely cut off. 0 e 


.- Anſwered for the Purſuer. Seing the Husband during the Marriage hath 
not only the Adminiſtration, but is Dominus Actu, and may diſpoſe of the ſame 
even gratuitouſly, and the Wife hath only Right and Intereſt Habitu, which 
exit in Actum at the Diſſolution of the Marriage; her Intereſt can reach no 
further than to the free Moveables after Payment of the Husband's Debts 
affecting the Executry.: Nam id ſolum noſtrum, quod Debitis deductis noſtrum 
eſt, Now Bonds bearing Annualrent are proper Debts upon the whole 
The Lords found, That moveable Bonds bearing Annualrent, whereof the 
Term of Payment was paſt before the Husband's Deceaſe, cannot affect the 
Relict's Share of the free Gear, but afect the Dead's Part only in this Cafe 
where the Defunct had no Children. Vid. inf. June 20, 1713, inter Eof< 


: January 29, 1713. Margaret Scot Lady Hackſhaw, againſt the Dattheſs 
3 Buccleugh. TR 3 ' e 


IN the Action at the Inſtance of the Lady Hackſhaw againſt the Dutcheſs of 
® Buccleugh, as repreſenting Walter Earl of Baccleugh, for Relief of the 
Half of the Sum of One thouſand Pound, with Annualrent and Penalty, con- 
tained originally in a Bond granted to Sir William Dick by Captain William, 
Scot as Principal, and the ſaid Earl! and Joh» Scot of Sintoun as joint Cau- 
tioners: The Defender pleaded, That the Bond is null, cauſe the Writer is 
deſigned only Francis Dick Servant to Andrew Creich. The Purſuer condeſcend- 
ed, That Audrem Creich to whom the Writer of the Bond is deſigned Servant; 
was a Merchant in Edinburgh ; and for aſtructing the ſame, founded on the 
Aſſignation granted by Sir W oe of the foreſaid Bond, in Faru, of 


13 
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Sir John Scot, to which'one of the Witneſſes is Mr. Andrew Creich Son to An- 
drew Creich Merchant in Edinbhug rn. 

de Lords ſuſtained the Condeſcendance upon Andrew Creich's Defignation, 
as ſufficient to ſupply the Nullity, and duly inſtructed by the aforeſaid Aſhg- 


1 


Albeit it was alledged for the Defender, That tho? the Lords have been 


in Uſe to allow the ſupplying of ſuch a Nullity by a Condeſcendance upon 
living Writer duly inſtructed ; Yet, when the Writer is dead, a Condeſcen- 
dance upon his Deſignation was never ſuſtained without Writs and Admini. 


cles, whereby his Hand-writ and Subſcription might be known and compared, 
February 22, 1676, Tones againſt Gordon, to anſwer the Deſign of the Law, 


That Falſhood may be prevented, and the Means of Improbation, dire& or 


indirect, left entire. The borrowing the Deſignation of the Writer or his Ma. 
ſter from another Writ, amounts to no more, than that the Deſignation given 
might have been true. And if that were ſufficient, no Writ could ever be 
annulled for Want of the Deſignation of Writer or Witnefles : It being eaſie 


to condeſcend upon a Deſignation, and to prove by another Writ the Poſſibi. 


lity of the Deſignation's being true, from the Exiſtence of Perſons ſo named 


and deſigned. ! 5 Wes 
In Reſpect it was anſwered, 1. It is all a Matter whether the Deſignation 
be inſert in the Body of the Writ, or ſupplyed by a Condeſcendance ; Seing | 


both the Writ and Condeſcendance are equally liable to the Objection of Fal. 


ſhood. 2. The Purſuer is in a more favourable Caſe, than if the Writer o 
the Bond were not at all deſigned, or his name inſerted and no more: For 


here the Writer is deſigned a Servant, which diſtinguiſhes him from all other 


not of that Rank; And farther, is deſigned Servant to Andrew Creich, which 
diſtinguiſheth him from all Servants to any other not of that Name; and fron 
all the World, except there were more Andrew Creichs than one; And th 
Condeſcendance was only to make that Deſignation more ſpeciall. 


Eodem Die. William M'pherſon Mriter in Edinburgh, ggainſt John Mepbe. | | 


ſon of Dalradie. 


Y 7 liam Mey her ſon having 1 the Lands of Invereſbie, upon a Bond 


granted to him by Mr. James M*pherſon, apparent Heir to Li 


Mpherſon of Invereſbie, for the ſaid apparent Heir's Behoof, and chaged 
the Superior to enter him, he William Mepherſon purſued a Reduction and 
1 of all Rights in the Perſon of John Mipherſon affecting the ſaid 
Land, IN j es „„ Sorts: _—_ 
Alledged for the Defender. He cannot take a Day for producing any Writs | E 
whereon Infeftment had followed; In Regard the Purſuer ſtood not Infeft WM 
in the Lands, nor is the Charge againſt the Superior equivalent to Infeft- WM 


ment in this Proceſs more than in a Removing, albeit Fictione Juris it be 


effectual in ſome particular Caſes, as for bringing in equally Adjudgers 
within Year and Day of the firſt effeQual Adjudication, December 1683, 


Brodie contra Elphinſtoun and others. And tho? a Charge againſt the Supe- 


rior be equal to an Iafeftment quoad him, for excluding him from the 
Caſualty of Non-entry : Yet as to Third Parties the Rule of Law, nulla 


Saſine nulla Terra ſtill obtains, December 14, 1627, Beg contra Bailies of 


Lanent, June 24, 1681, Oſwald contra Dowglaſs and Deans, Januar 20, 
1665, Little contra Nit hſdale, nor can it be pretended, That an Adjudger 
who hath charged the Superior, hath done all in his Power to have his Right 


made real? Seing he might proſecute his Right, by running from the Su- 
perior to the Crown who retuſeth none 


Replyed 
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Replyed for the Purſuer. Tantum operatur Fictio in C4 — 
Fun is Caſu vero, therefore as al Adjudication on 5 [Ars i Oy 
Heir, doth: as effectually carry the Right to the Lands, as if the Heir po 
Debtor being ſerved. and infeft had diſponed the fame : Juſt ſo a Char 8 
zgainſt a Superior to infeft an Adjudger or Appriſer, hath the ſame For? b 
35 if the Creditor had been actually infefr, in Order to attain Poſſeſſion and 
exclude others, Stair Inſtit. Pag. 211. Januar) 20, 1665, Little contra Earl 
of NMith ſdale, June 24, 1681, Oſwald contra Douglaſs and Deans. 

The Lords repelled the Defender's Objection againſt taking a Term for 4 
producing Writs clothed. with Infeftment. EINE | | 

Farther alledged for the Defender. The Adjudication being for the Behoof 
of the apparent Heir, no Reduction and Improbation of real Rights can 
he. ſuſtained without an actual Service and Infeftment thereon. Becauſe an 
zpparent Heir ſerved, if not infeft, cannot force Production of Rights com- 
pleted by Infeftment, more than an apparent Heir not ſerved; can reduce a 
erſonal Bond. Seing Apparency doth not ſtate him a proper ContradiQtor, 
and the Defender tho? aſſoilzied might upon the apparent Heir's Death, be 
reconvened by the next Heir ſerved, Spotſwood Tit, Improbation, Stair Tit. 
Red. and Improb. By our Practice apparent Heirs are only impowered to 


could not be ſerved: And Exceptio firmat Regulam in nou exceptis, February 
11, 1635, Muir contra Muir. Beſides, the apparent Heir's taking Aſſigna- 
tion from William M pherſon the Truſtie, makes him paſive liable; and the 
Diligence, eo ipſo n by coming in his Perſon, cannot be the Title 
of ſo important an Action; and the Charge againſt the Superior muſt fall 
with the Adjudication it ſelf. bathe: ult 1 
Replhed for the Purſuer. Whatever be che Effect of ſimple Apparency; 
yet an apparent Heir furniſh'd with an Adjudication and a Charge againſt 
the Superior in the Perſon of a Truſtie, hath a ſufficient Title in a Reducti- 
on, Januar) 20, 1665, Little contra Earl of Nithſdale, March 13, 170%, 
Robertſon contra the Lord and Lady Ormiſtoun, February 11, 1635, Muir 
contra Muir, December 3, 1634, Johnſoun c:ntra Johnſtoun. And ſeing 
the Apparent Heir, by the Adjudication on his own Bond, ſubjeQts himſelf 
ive to the Defunct's Debts as effectually as if he were ſerved Heir; no 
Body hath Prejudice, whether he poſſeſs by ſuch an Adjudication, or by In- 
ſetment on Service and Retour. So „ 
The Lords repelled alſo this Objection, againſt the taking a Term, and 
ſuſtained Action againſt the Defender. e 


Bodem Die. Beatrix Linklatter Reli# of Captain John Boſwal Skipper in 
Kirkaldy, againſt John and Iſobel Boſwals bu Children and Repreſentatives, 


TD Earrix Linklatter having, in her Contract of Marriage with Captain 
DD Boſwa!, diſponed her whole Means and Eſtate to him and her in 
WM ConjuaR-fie and Liferent, and the Bairns of the Marriage in Fie ; and in 
WM Caf of her ſurviving him without Children of the Marriage, ſhe Deng 
impowered to diſpoſe upon the equal Half thereof: She purſued John an 
Iſobel Boſwals as Heir and Executor to the Captain, to Implement the Con- 
tract, the Marriage having diſſolved without Children. The Defenders 
Pave in a Liſt of Deductions and Grounds of Compenſation, vis. 1. The 
Expence of leading an Adjudication in the Purſuer's Name, on 2 Bond due 
by Weeras: of Fingask to her, and Infeftment thereon, as being 4 neceſſary 
Disburſement for ſecuring a Subject wherein ſhe has a Joint-intereſt by the 
Clauſe of Return. 2. The Expence of rouping the Putſuers Furniture and 

ESL. EE of 7% nf © | Pleniſhing, 


/ 


reduce Rights on Death-bed, and Rights, without removing whereof ey 
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652 A Jonrnal of the Sefſm ; containing 


Pleniſhing, which deduceth naturally as the Expences of ſhearing Corn, or 
CONE OE WE ²⁵m/ 8 | 
Aledged for the Purſuer. The Defun& having Right by the Aſſignation 
in the Contract to the Bond and the Plenifhing, his Repreſentatives can. 
not charge the Relict with the Expences of rouping the one, or leading an 
Adjudication for Security of the other: Becauſe Negotium ſuum gelſit. , 
Tho? the Reli& had been Debtor in a Share of thefe Expences, yet ſince 
#by Law a Husband is bound to pay his Wife's moveable Debts, his Repre. 
ſentatives could crave no Deduction from her upon the Account of pay. 
ing a Debt which Law transferred on him by the Marriage. 
Anſwered for the Defender. Albeit the Husband as Dominus, might have 
alienated to Third Parties, yet the Wife had a proviſional Intereſt in the 
Subject in the Event of not being alienated, and her Survivance : Which 
| having happen'd, ought to be conſidered” as ab Initio; and no doubt the 
Husband beſtowed the Expences for the Good of all concerned. For thy 
the Purſuer of an Improbation can claim no Share of his Expences from a2 
Party reaping ſome conſequential Advantage accidentally arifing thereby, 
who has no other Conjunction of Intereſt with him; yet Husband and 
| Wife being Socii, and having an united Intereſt as to the Subject, tho? the 
former were not founded in the direct Action Negotiorum geſtorum, he is 
founded in A#ione utili, and in the Action pro Sociov. 5 
The Lords found, That the Defenders muſt have Allowance of the Half 
of the neceſſary Expences for ſecuring Fingasb's Mony - as allo the Half of 
the neceſſary Expences wared out by the Captain in rouping the Purſuer's 
Pleniſhing : She having an Intereſt in the Half of theſe SubjeQs. 
The Defender craved Deduction alſo of 3 or 4000 lib. of Debt owing by 
the Purſuer before the Marriage, and payed by the Captain : For in liqui- 
dating the Value and Extent of what came by her, the Debt due by her 
at the Time ſhould be diſcounted. Seing no Body is worth more, than | 
what they have deductis Debits, 3ͤͤ „ 
Anſwered for the Purſuer. Tho' the Captain had paid Debts for her, ſho- 
muſt enjoy the Literent and Fie provided to her by her Husband in the | 
Contract of Marriage, without any DeduQion : Becauſe, Law obliging him | 
to pay his Wife's Debt, he can claim no Compenfation upon that Account. 
Did a Husband provide his Wife who brought him no Tocher, to a Life- 
rent of xo000 Merks, and impower her to diſpoſe of rooo thereof, if ſhe 
ſurvived him, would his paying ſeveral moveable Debts for his Wife be 
2 Ground to diminiſh her Liferent or Faculty provided to her? Which is 
exactly parallel to the preſent Caſe : The Extent of her Liferent being the 
full Value of what was aſſigned, and her Fie, the Half in the ſame Way! 
as if ſhe had eſtimated her Means in the Contract. And the. Husband's 
paying her Debts could afford no Ground of Compenfation, where there 
is no Concurſus Debiti et Crediti, the Wife being never Debtor to him, who 
paid only that Debt which the Marriage made his own ; nor yet could it 
afford a Ground of DeduQion or Reſtitution contrary to the plain Meaning 
of the Contract. Again, by the Scots Law there is a Communion of Move- 
ables between Man and Wife, whereof the Husband during the Marriage 
has an unaccountable Adminiſtration : And after Diſſolution thereof each get 
their Share according to Law, without Reſpect to whoſe Debt, or how 
much Was paid during the Marriage. Now the Purſuer having only her 
Husband's Perſonal Obligement to imploy on Annualrent the Value of the 
whole Means aſſigned by her to him, and a reſerved Power to diſpoſe off 
the Half of the Stock, this Faculty can no more be affected with Debts 
he payed for her, than Bonds granted to her, or Legacies left her could be 
ſo affected. 5 eee IRS was. Repbyed 
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eplyed for the Defender, The Queſtion is not ho 
3 an be divided after Dilolorion of the Marz * 
not the Wife diſponing her Means per Averſionem to he 
him bound to provide her to a Liferent of the Whol 
to her ſelf to diſpoſe of the Half thereof in Caſe of her Survivance in a 
ing the Extent and Value of her Means in Order to ſettle her Liſerent ang . 
The Debts owing by her at the Time of the Contract and afterwards paid 
by him, ſhoyld be deduced. Becauſe the Value and Extent of an Unive, [tas 
Bonorum diſponed can only be underſtood deduttis Debitis. This Cafe is 83 
ways parallel to a Husband's giving his Wife a Bond or Legacy with a Faculty 
to burden his Heretage: For there the Husband diſpones or legates his own : 
hereas here a Wife pactions the Return of her own Means or Value thereof, 
which muſt be underſtood with Deduction of Debts. 1 * 
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Means in Dom. 


iage. But whether or 
r Husband, and taking 


into the Contract of Marriage with the Detender's Father are to be deduced 
off the whole Head of the Means ſhe brought to her Husband, and that the 
Defenders are obliged to reſtore to her only the Half of the free Gear. 


January 29, 1713. 


1 Pon Report of the Lord Minto, the Lords allowed a Quaker to give a 


his Debt in a Ranking of Creditors, as equivalent to an Oath. 


Thomas Cleugh Brewer in Portsburgh, 


1 anent a Bargain of Victual ſold by Cheap to him, conform to Samples given 
the making of the Bargain, and the Buyer having then declined to ſeal them, 


of the Seller. 


ſegnet ing Summonſes and other M. rits paſſing the Signet. 


Simmons, Letters and other Writs paſſing the Signet-Office, hath been the 
Occaſion of counterfeiting the Signet : For Remeid whereof, and preventing 
the ſame in Time coming, The Lords of Council and Seffion appoint and 


in Words written at Length, and not in Figures, upon all Summons, Letters 


theſe Words, ( Signed by me) to which the Keeper or his Deputes is to ſub- 
join the ordinary Subſcription of his Name. And prohibite and diſcharge 


the Keepers of the Signet, and all imployed under them, to expede any Sum- 


ons, Letters, or other Writs under the Signet otherways than in Manner 
ſorefaid, as they will be anſwerable at their higheſt Peril. And appoint theſe 
Preſents to be publiſhed and printed, and Copies thereof affixed on the Signe 
Office and the Parliament Houſe, that none pretend Ignorance. Wh 
__— Naan 3 February 


e, and reſerving Power 


The Lords found, That the Debts due by the Purſuer the Time ſhe entred 


A Declaration in the Terms of the Statute of England upon the Truth of 


 Eodem Die. Andrew Cheap Brother-german to the Laird of Roſſie, againſt 


IN the Proceſs at the Inſtance of Auen Cheap, againſt Thomas Clengh; 
to him by the Seller: The Lords found, That the Samples not being ſealed at 


they. were not the Rule of the Bargain ; but the Buyer relyed upon the Faith 


February 4, 1713: ACT of SEDERUNT Direiting the Manner of 


) HE Lords of Council and Seffion conſidering, That the affixing and 
Jſetting down the Day of the Month and Year of GOD by Figures, upon 


ordain the Day of the Month and Year of GOD to be expreſſed, and ſet down 


and other Writs paſſing the Signet; And alſo bearing underneath the ſamen 
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In ſo far as, the Purſuer is not within the Deſcription of Heir to Sir Alexander 
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February 5, 1713. Sir Alexander Don of Newtoun, againſt James Don 


ſecond Son to Patrick Don of Ottenburn. 
N the Competition mentioned ſapra November 28, 1712, betwixt Sir 
1 Alexander Don and James Don, for the Eſtate of Rutherfoord. 
Alledged for the Purſuer. The Eſtate of Rut herford being provided, failing 
Sir Alexander Don of Rutherfoord and the Heirs of his Body, to old Sir Alex. 
Ander Don of Newtoun and his Heirs-male, Tailzie and Proviſion in his Infeſt. 
ments of the Lands of Nemtoun, the preſent Sir Alexander Don younger 28 
only Heir-male, Tailzie and Proviſion to his Grand-father in theſe Lands, 
hath undoubted Right to the Lands of Ratherfoord, 
Anſwered for the Defender. 1. The Purſuer is not Heir of Tailzie of the 
Eſtate of Rutherfoord; not being Heir-male, Tailzie and Proviſion to old Sir 
Alexander, nor capable to be ſo by the Inveſtiture of the Eſtate of Newtoay, 


in the firſt Line of the Tailzie of Newton;* : Becauſe Sir Alexander was in that 
Line a ſimple Liferenter, and the Purſuer injoys the Eſtate' as Heir to Sir 
James his Father, who was Fiar, Stair, Inſtit. Pag. 449 Pr. Nor can the 
Purſuer be Heir to Sir Alexanaer in the ſecond Line of that Tailzie of Nemtous, 
for that Sir Alexander is there called to ſucceed as an Heir of Proviſion to the 
Purſuer ; and no Man can be Heir and Predeceſſor ſo much as deſignative ty 
one and the ſame Perſon in the ſame Tailzie. But on the contrary, the expreß 
Words of the Inveſtiture (which are the Rule of Succeſſion in feudal Right, 
eſpecially in Tailzies ) carry the Eſtate of Ratherfoord to the Defender. Fir 
taking the relative Clauſe in the Tailzie of Ratherfoord with the Clauſe referred 
to in the Tailzie of Nemtoun, they run thus; Whilks failing, to the ſaid Sir 
Alexander and his Heirs-male and of Tailzie and Proviſion contained in his 
Infeftments of the Barony of Nemtoun, viz. To Patrick Don his Third Son 
and the Heirs-male of his Body ( ſeing Sir Alexander Don the ſecond Son Ml 
mentioned as immediate Succeſſor to his Father in the Tailzie of Nentoun, 
cannot be underſtood to be repeted in the Tailzie of Ratherfoord ) and the 
Defender is Heir-male of Patrich's Body. 2. Suppoſe upon the Foundation MW 
of the Charter of Rutherfoord 1685, the Purſuer were intitled to the Eſtate, WM 
as Heir to old Sir Alexander Don in the Charter of Nemtoun; yet the Defender 
muſt be preferred, ſeing Sir Alexander Don of Rutherfoord altered the Tailzie MW 
1685 by a later Tailzie in Favours of the Defender. „%%% 
Replhed for the Purſuer. 1. The Defender a remote Subſtitute can have 
no Claim as Heir of Tailzie to old Sir Alexander, while the Purſuer his Grand- 
child by his eldeſt Son an interjected nearer Perſon is alive, who is the firſt WM 
Subſtitute in the Tailzie of Nemtoun and only Succeſſor in that Eſtate. It's 
frivolous to pretend that becauſe old Sir Alexander died a naked Liferenter in WM 
the Eſtate of Newtzoun, the Purſuer could neither be ſerved Heir-male nor Wl 
Heir of Line to him therein. For the Clauſe of Return of the Eſtate of Ratſer- 
foord to Sir Alexander and his Heirs, muſt be underſtood cam Grave c. Tem- 
peramento : Not of Heirs actually ſerved, becauſe being a Liferenter when the 
| Tailzie of Ratherfoord was made, he could have no ſuch Heirs, but of the 
Heirs inftitute and ſubſtitute in the Infeſtment of Nemtoan, that is, ſuch as by Y 
their Blood might have been ſerved Heirs, and are actually Succeſſors in the | 
_ faid Lands. As to Patrick Don old Sir Alexander's Third Son and the De- 
ſcendents of his Body, they are not called to the Succeſſion, but in the Event 
of the Return of the Fortune of Nemtoun to Sir Alexander, which never hap- 
pened, nor could happen, fo long as there is a Male Deſcendent of Sir James 
the eldeſt Son. 2. The deceas'd Sir Alexander Don of Ratherfoord having 
not a ſimple Dominium or abſolute Fie, but a Fie qualified b 
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of Seon, &C. 1713. 65 5 
imitations and Conditions contained in the Tailzie of A 6 8 
2 * any Deed whereby the Eſtate or any Part of it might ee Sit 
ames Don, or any other Heirs in the Infeftment of NNewtoun; and conſe ue I 
was not in a Capacity to make the ſecond Tailzie of Rutherford funded 3 4 
erte Parte Altedas Br 
Duplyed for the Defender. 1. The Purſuer's Alledgeance, That he: 55. 
nale to old Sir Alexander, and enjoys the Eſtate of Os by hd He 2 
1681, is no better Argument than the exploded Sophiſm, E, Heres 85 
Maſculus, ergo eff Heres Maſcalus. The Purſuer, for inſtructing that h "J 
Heir of the Tailzie of Rutherfoord, mult take the whole Clauſe complexty. 
and then find it in the Charter of Nemtoun, agreeing therewith both in 4: 
tile and Propriety of Language. 2. The general Reference founded on h 
he Purſuer, is no habile Way to reſtrain Sir Alexander Don of Rt hevfoor 
tom making a new Tailzie. For, 1. Infeftments can be affected with nothing 
hut what is expreſly therein contained, Craig Feud. Pag. x 40. which is a 8 
able to the Deciſion in the Caſe of the Lady Monbuddo, and to the 45 12. 
Purl. 168 5, which requires Conditions in Tailzies to be expreſs'd. Beſides. 
the Reference 1s defective, for not mentioning what Charter of Newtong it re- 
ſpects, there being two, vis. one in the 1665, and another in the 1681. 
And the Clauſe may refer to the former, wherein the Conditions and Provi- 
ſons are not ſo hard upon the Proprietar, as to abridge him of the free Dif o- 
al of the Eſtate. 2. The relative Clauſe doth not hinder Sir Alexander Bos 
f Ratherfoord to make the Tailzie in Queſtion, but concerns only thoſe cal- 
kd in the ſecond Line to ſucceed upon the failing of Heirs of his Body, as the 
Winmediate Antecedent to this Relative. 3. The irritant Clauſes in the Tail- 
ie 1681 of Nemtoun, are only de nom alienando, & non contrahendo Debitum. 
od that the Heirs-temale ſhould not marry contrary to the Proviſions therein. 
jut there is no prohibitory or irritant Clauſe as to the making a new Tailzie; 
r altering the Order of the Succeſſion: And Clauſes irritant are of ſtrict Inter- 
Wicetation, not to be extended by Inference or Implication, beyond the Caſes 
aprels'd. There may alſo be apparent Reaſons for prohibiting a Fiar to alienate 
tra Familiam, and yet to leave him at large to chuſe his own Heir within 
he Family: As if the Perſon called in order to ſucced were unworthy, or un- 
Tteful to the Proprietar, or the like. The civil Law doth alſo afford us In- 
ances of this Diſtinction, L. 38. f. 3. F. de Legat. 3. 4. Albeit there be 
(Reference to Proviſions, Limitations and Conditions, (which import only 
beſtination) there is no Mention of Prohibitions, Irritancies, or Reſtrictions. 
ad only ſuch could incapacitate Sir Alexander Don of Rutherford to alter the 
3 ucceſſion. 5. Eſto, the Pr oviſions in the Tailzie of Nemtoun, Were under. 
vod to be repeted, that could not hinder Sir Alexander Don of Ratherfoord 
e firſt Fiar from the free Diſpoſal of his Eſtate: For however it might de- 


tis, not 


ed to the Heirs with Qualities and Conditions, that by their Acceptance 
aud bind them; the original Conſtitution of the Fie in the Perſon of him 


boo firſt acquired it, was without any Reſtriction, except what is made by 
WY =, as in the Caſe of Minority, Furioſity, or the like; or by the Diligence 


c W'Creditors;; And any Condition that he could impoſe upon himſelf, might 
c e taken away contraria Voluntate. Nor could theſe Prohibitions flow from 
y uy Power in the Perſon of old Sir Alexander, who was never Fiar; ſince no 
e body can reſtrict Property, but the Proprietar, who cannot ſibi imperare, nor 
e- bud when he cannot tpoſe himſelf, if he ſtill retain the Property, The Sta- 
nt ate 168 5 provides, That Clauſes, irritant in Tailzies ſhall begin upon the 
p- irs, which tacitly confirms the Power of the Proprietar in all other Cafes, 


Kring Inhibuions and Interdictions as they ood before. The Deciſion of 

Tf and. Johnſton of Rnocthill againſt Dick of Grange; and the Caſe of the 

Kitors of Riccartoun, confirm, That the Maker of a Tailzie cannot, Was 
. e ature 
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Nature of the Thing, be bound to himſelf, and the Heirs of Tailzie, to make 
effectual the irritant and prohibitory Clauſes thereof. For, if he doth not in. 
cur an Irritancy, his Deed muſt be Rn againſt his Heirs who take under 
him: Tf he doth incur, then he can have no Heirs; And what ſhall become 
of the Fie? The Notion, That it may be conveyed by a Declarator is a Chi. 
mera, directly againſt the moſt eſſential Parts of our Law, which require 
That Heirs be entered by their Superiors, and that Lands be bruiked by * 
vice and Retours, or Charters and Infeftments : For, tho? Declarators may 
annul Rights, they can never convey them. Nor is it conſiſtent with Seng; 
that a Precept ſhould be directed for ſerving Heirs upon A Declarator declaring 
their Right to which they are'to be ſerved, void. The only Way to make 
Tailzies effectual, is by ſerving Heir to the Perſon laſt infeft before the Con. 
travener. But this will never agree to the Caſe of a Fiar Maker of a Tailzie 
altering the fame, who can never be ſaid to have a Predeceſſor, to whom, 
upon the Irritancy of his Fie, an Heir of Tailzie may be ſerved. Again, Sir 
Alexander Don of Rutherfoord was no more tied up from granting gratuitoy; | 
' Deeds, than he was from doing onerous Deeds: For that Diftinction hath been 
only received, where there was a Proviſion in Favours of an Heir of a Mari. 
age, who is in the Conſtruction of Lawa Creditor, with Reſpect toother Heirs: 
ar in the Caſe of Obligations in Favours of onerous Creditors. And here the 
Queſtion is as to the Power of the Maker of a Tailzie, reſtrained by nothing 
elſe-but an Act of his own Will, without the Colour of an onerous Cauſe; un- 
leſs the giving a Liferent to his Father where none ſeems to have been due, 
can be thought ſue 0 0 W 
_ Triplyed for the Purſuer. By our Law and Form, relative Clauſes, che- 
cially ſuch as refer to Writs in publick Records, where no Ambiguity can be 
pretended, are ſuſtained as effectual; which ought far more to be ſuſtainel in 
this Caſe, Where both Conveyances make but one Settlement of a Fathers 
Eſtate by diviſion among his younger Sons, and in that View to be conſiered MI 
as Parts of one another, with Relation to the different Branches of the ſane Fa- 
mily. Whatever might be pretended, were the Purſuer competing with Credi- 
tors who had contracted honz Fide for an onerous Cauſe, and were not perhaps 
bbliged to ſearch other Peoples Charter Cheſts, or notice any Rights not ſtand- 
| ing upon Record; It's quite another Caſe here, where the Debate is with a Wl 
_ gratuitous Aſſigny, who by the very Acceptance of his Diſpoſition effectually Wi 
repreſents Sir Alexander Don of Ratherfoord: And this obviates what may be 
pleaded from the! Prattick betwixt the Lady Monbuddo and Nemmains. The 
Act of Parliament 1685 meets not the preſent Caſe, being long poſterior toi 
| both Tailzies; and relative only to the original Settlement: And yet there 5 
no Inſinuation therein, that one Writ may not effectually relate to another, 
as effectually as if the Writ referr*d to were Verbatim inſert. Again, the Refe- 
rence cannot be thought uncertain, tho? there be two'Charters of the Eſtate 
of Nemtoun; . becauſe, where-ever a Perſon hath different Rights to one Sub 
jecc, the laſt not only alters but abſorbs, and on the Matter extinguiſheth all 
former Securities; eſpecially when the laſt is Sovereigg and Univerſal, with 
the Addition of a Tailzie : Therefore the Charter of Vemtoun referr'd to, mult 
be the laſt Charter, 2. If the Heirs of Newtows's" being called immediately 
before the relative Clauſe, were a good - Reaſon” to find Sir Alexander Don oo 
Ratherfoord and the Deſcendants of his Body not affected with the Irritancies 3 
then in every Tailzie the whole Heirs would: be free, except the Branch ſub- 
ſtirute in the laſt Place: Whereas it is evident That ſuch reſtrictive Clauſes W 
affect the whole Chain of Succeſſion, from this firſt Inſtitute to the laſt called 
by the Nomination. 3. It is of no*Weight to ſuggeſt,” That the Tailzie of 
EKRatherfoord mentions not Irritancies, but only Conditions, Reſtrictions and 
II mitations; ſeing it muſt be allowed, That the? all Conditions are 1 85 
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taneies, yet all UT ROGES are Conditions, and comprehended winder that more 
ral Word: Albeit by the anxious Exuberance of Style, th. 
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— of tailzied Fies be ordinarly branched, out Romanen N 
aud Trritancies, 4. It is a new Poſition unknown in Law, That the firſt Fiar in 

czilzied Settlements is free of Limitations, Is not the original and main Deſign of 
all Tailzies, eſpecially in Contracts of Marriage, to bind up the firſt Ftiſtivttes 
whom the Maker of the Tailzic hath Ground to fuſpeR& as inclinable 10 dle 
Deeds prejudicial to the ſtanding of his Pamily or Eſtate; and not ſo muc 
calculated to reſtriQ thoſe Subſtitutes, who, being commonly naſtituri, and 
| preſumed in Law to prove frugal and provident till the contrary appear, can- 
zot with ſo. much Ground be ſuſpected of Miſmanagement. It hath indeed 
deen ſometimes diſputed (tho' on no folid Ground) whether a Perſon once 
tated in the abſolute Right of Fie, could, by reſigning in his own: Favours, 
and failing of him to his Heirs under Irritancies, ty up his own Hands, fo as 
he ſhould'nor have a Power to diſpone. But that's not the preſent Caſe: For 
dir Alexander Don of Rutherfoord never was in the abſolute Fie of that Eſtate, 
but had it diſponed to him by another, under Conditions and Limitations. 
And it was never queſtioned but a Man could burden another with Irritancies, 
whatever he could do as to the ty ing up himſelf. The Statute 1685 declares 
it lawful for Men to convey their Eſtates, in what Manner, and under what 
Conditions rhey think fit, without Diſtinction of Inſtitutes or Subſtitutes. 


greater Power over another, than he hath over himſelf. Nature and Experi- 


mſwered, The Fie devolves immediately upon the next called to the Succeſſi- 
on, as if the Contravener were naturally dead: So that upon a Declarator of 
Contra vention, che next Succeſſor ſerves Heir to the Contravener, in the fame 


repreſents him only in Deeds compatible with the Inveſtiture; The Warrant 


Right be null, the Granter's Right could not be irritated thereby in his own 
Time, but ſtood valid 4d ultimum Spi itum: Conſequently, the next Heir of 


5 Contra vener's Right, till they come to affect the tailzied Eſtate: Seing other- 


have declared; That: he had Right to the Fortune, as if Sir Francis Scor's Biſ- 
poſition had been originally granted to himſelf, and might thereafter infeft 
thereon, as if the laſt, Rut herfoord had died uninfeft: Seing the Declarator 
wauld / uit uð remove his Infſeſtm nt. 
The Lords found, That Sir Alexander Don now of Newtouw is next Heir 


Rutherford; his Body. And found the Clauſe in the Tailzie of Rut berfoord 
acntioning: the prohibitory and irritant, Clauſes in the Tailzie of Næmtoun, 
uth Reſpect to Sir Alexander Don of Rut herfoord and the Heirs of his Body, 
In well as old Sir Alexander Don of Næutoun and the Heirs after him; and 
that: the ſaid 'Tailzie of Newtour referred to in the Tailzie of Rutberfootd is 
the 1a&-Inveſtiture. in the Year 1691. And found, That the Difpofitio of 
lutherfpord bearing the Price to be paid by Sir Alexander Don elder, _ hs 
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Every one is more capable to bind and oblige himſelf, than any other Perſon : 
It is not eaſie to conceive how it can enter in Thought, That a Perſon can have 


3 ence dictate, That every Man hath, or ought to have, more Power at Home 
ban Abroad. Q poteſt mejus poteſt minus: Whoever can abſolutely give away 


his Eſtate, or denude himſelf intirely, can do it in Part, or reſtrict himſelf. As to 
the Queſtion, & hat becomes of the Fie, if the Fiar incur an Irritancy ? It is 


Way as if he were dead, without Danger of a paſſive Title, ſeing the Heir 
eehieh Service is the Will of the Maker of the Tailzie. But tho' James Donis 
the Tailzie of Nat herfoord. may be duly ſerved Heir to Sir Alexander Don of 
Rutherfoord of late deceas d. For Deeds of Contravention do not irritate the 
wiſe the tailzied Fiar were not at Liberty to buy a Suit of Clothes, or any 


Necefſaries for himſelf in Truſt; Farther, eſto, the laſt Rut herfoord had irritat- 
his Right in his Litetime, the Purſuer being ſerved Heir in general, might 


if the Tailzie of Rutherfoord by the Failure of Heirs of Sir Alexander Don of 
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ſelf to make ber a Bairn in his Houſe, and that ſbe ſpould ſhare equally with hi 
other Daughters ef bis Lands and Heretages, reſerving Power to bimſelf tou 


the reſerved Power to uſe and diſpoſe, inabled him to diſpone to a Strange 


never be imagined, That Angus Linklatter took Burden upon him for his 50 


| ſerved, ſhould denude. 2. Efto the Defender were liable as repreſenting hig 


Catbarin his Daughter ſhould ſhare , equally : So the Daughter obliged her ſel 


8 4 Yotirnal of the Seſfon; containing + 
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Rigbt being taken to him in Liferent, and to his Son in Fic, the Fie was 


ſo qualified in the Perſon, of the Son, that he could not gratuitouſly alter the 


Order of Succeſſion. Aud further, found, That the Tailzie of Rutherfoord 


- 


coun, doth; alſo comprehend. the Irritancies ; and that theſe Clauſes irritant, 
tho' not expreſſed, but only related to in the Tailzie of Rut herfoord, do affed 
that Tailzie, ſo as Sir Alexander Don of Rut het foord could not gratuitouſly 


relatingro the Conditions, Limitations, and Proviſions in the Tailzie of New. 


XR Mus Linklatter in a Contract of Marriage betwixt Catharin Link latin 
one of his four Daughters, and Jobn Balfour her ſecond Huſband 
having, far bimſelf, and as Burden-taker for bis ſaid Daughter, obliged bin 


* 


with his other Children in his Lands, did not oblige him to diſpone his Land 
to his Daughters: But imported only, that he was to do nothing to hindei 
them to Share equally; and he having left them to ſucceed according to LW 
had performed all that was incumbent on him; eſpecially conſidering, 14 


notwithſtanding the Proviſion. It was Jobs Balfour the Purſuer's FatheW 
that (hould have ſerved his Wife Heir to her Father: And ſeing per eum 
ſtetit, that it was not done, no Burden-taker for her could be liable. It ca 


in Law's ſerving his Wife Heir: He was bound only that his Daughter, being - 


Grand- father, yet fince he is but one of four Heirs-portioners, he can only bay 
liable to implement a fourth Part of his Grand-father's Obligement, L. 86. 8 
E r . 
In Reſpect it was anſwered, 1. As Angus Linklatter ſtood obliged, tha 


l 


That how ſoon ſhe fell to have Right, ſhe ſhould provide her Share to 7 
Bairns of the ſecond Marriage; the Father was bound as Burden taker for her 
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Tanks her Obligewent effe&ual. The reſerved Power to ule. and aitho 
yas intended. only for alienating to Strangers, as his Circumſtances might 


quire : Which not having happen'd, the Obligement in Favours of Casbarins 
Bairns of that Marriage ſtauds binding. 


le, 
re- 


grejudiced.. The bona Fides in contracts of Marriage, obligeth the Grand- 


ciality in the preſent Caſe, that the other three Heirs-portioners ſtand only 
infeft in their own fourth Parts; Whereas the Defender ſtands wrongfully in- 


the civil for the Defender doth not come 


ſeveral Heirs equally inſtituted, and the Teſtator bequeath' a Piece of Land be- 


to redeem, or pay the Price; Whereas here there was no Inſtitution of Heirs, 


ters fourth Part of his Land to the Heirs o 
by in Effect diſinherited the Defender. 
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L e and Reckoning at the Inſtance of the Earl of Levin againſt 


Moriſon of Begnie mentioned 21 December 17 io, the Defender alledge 
hat ways 


t be a fufficient Warrant for 
on in the Terms of the Act of Pa 
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| binding. In whomſoever the Negled was in not 
entering Carbarin Heir to her Father, theHeirs of the Marriage ought not to be 


ather as Biirden-taker for his Daughter, to ſupply that Defect, which is ſtill 


practicable by the Defender his Heir. 2, The Doctrine is good in the general, 
That Heirs-pottioners are liable only pre virili Parte: But there is this Spe- 


{eſt in that fourth Part Which by the Contract was provided to belong to the 
purſuer as Heir of his Mother's ſecond Marriage, The Text brought out of 


me to this Caſe : For there were 
longingto one of them, to a third Party, which the whole Co- heirs were obliged 


nor Settlement made by the Grandfather, but only he provided his Daugh- 
f her. ſecond Marriage, and there- 


# 
= $ * 3 * * 2 1 of 55 1 x. 4 | "4 0 * 
ie's Adjudication to which the Earl had Right, is null, and fo could 
ufficient Warrant for making the Offer to Bagnie of ſufficient Cauti- 
arliament 1661, in Order to reſtrict him to 
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- , whereby he could have Acceſs to the Mails and Duties, in Caſe the. Wadſet 


 -  bolders of the Shire of Kincardin. 
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95 nan, ders, | Here ters, an d Liferenters, within the Shire of Kincardin, except 


5 d,‚ TTT y nf7 ns ads 
Ie Lords found the Letters orderly proceeded againſt the Suſpender for 


im to object againſt the Relevancy of the Libel, and; Manger of Probati- W 
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Right to the Reverſion, not having affected the Subject with areal R 


ight, 


werte ſatisfied,” 2. None can make the Offer, but he Who can require the 
Wadſetter to cede the Poſſeſſion in his Favours: Yea, properly ceding the 
Poſſeſſion is firſt required, and the Offer of Security for the Annualrents, is 
but the Condition upon which the Poſſeſſion can be demanded. Now a perſonal 
reditor could not claim the Poſſeſſion, ner could the Wadſetter ſafely cede 
it to him. 3. It is more reaſonable to allow a perſonal Creditor to redeem an 
Apprifing coming in the Perſon of an apparent Heir, which can only be done 
within 10 Years, than to allow ſuch to alter the State of proper Wadlet, 
which have a perpetual Reverſio o. 8 
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The Lords found, That an Adjudication intrinſically null, was no ſufficient 


» 4 * 
t . 1 1 
* by * . 
0 * + g 
E 8 1 1 SE: N 


. £ 
, k x 
F 2 5 8 $ 
® 2 "os 
K : „ n 
5 1 8 — 5 a : 
#7 a3 . I * f . + PA « q 1 . N. J a. | 1 £ ” e 7 ? | k ö * ; ; 
i 3 N x A . - . aw a 4 . ; * 2 . . * 4 3 [4 Fa 
8.8 F F | 4 : R 4 . 1 8 6, 0 p 21 5 : we. : {4 
. 8 . . „„ 
: $ 5 8 1 - 0 * * : 7 3 bY "7 0 * p * 7 l 2 
: by LE 
1 N F Ps EE: CS y , 


| Eodem Die. Sir Thomas Burnet ' of Leys, 


1 « . 8 . * 
9 * a * * 65 4 
* 2 3 2 # 2 bs . . ; 
T 4 1 g FP $5, : of 5 1 $16 
a 5 i Pa - F * ; | * ” * 1 7 PF. 5 
5 V 3 1 q F. in ">. 1 fee. 

>. FP = ; 2 * oF £ F on 3 Ss ! 

' , gt pe” $27" . 1 
* 8 RJ ö ; # . 5 : 

: a ＋ * * g 48 . ” * N 8 

8 , a 3 * 5 ers 33 
bn 3 67 I OE SD i at 28 eh Ss [ 


; 


8 X _— {+ abt : ” Po * 
F * 
3 on 4 
4 5 % I» * 4 
«- ax . 


lr Thomas Burnet having, upon Application to the Lords by Bil 


| ] 10! ne Lords Y, obtained 
"a J-a Warrant for general Letters of Horning, to charge the Whole Free- 


„Noblemen and their Vaſſals, to meet and ſtent themſelves according to their 
reſpective Valuations, for Payment of his Fees. as their Commiſſioner at the 
Convention of Eſtates, and all the Seſſions of King William's Parliament ; ad 


Mee charged them, they ſolpended upon the AG 13. S0. 2, Porl, A 


meeting and ſtenting themſelves. _ In reſpect Commiſſioners, Fees are to be Wl 


raiſed as the Exciſe, A#'35. Parl. 1. Seff. 1. Ch. 2. which is a Part of the 
_ _ King's Revenue, and that is excepted in the Statutes diſcharging general Let- 
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FN an Aion at the Inſtance of Margaret Landy and her, Husband, a: Wi 

1. Harne to George Lund) Cletk of Ne againdt Henry Lord S 
as repreſenting John Lord Sinclair, for Payment of 2000 Merks contzined WM 
in wy John's Bond granted to George Lundy The Lords found, That WW 


the Defender could not be allowed to propone Preſcription; of the Bond, WW 
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without acknowledging the Paſſive Titles. © WB 
. * % 1 * | = ] * 2 = : A LES 5 1 A 'S ' x 1 1 5 N | 'S | : 
Albeit it was alledged for the Defender. That any Perſog e nven'd upon W 


the paſſive Titles in a Conftifution of a Debt due by a Defunct, may not WI 
only deny the paffive Titles; but alſo his bein called as Defender, intitles WM 
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on. And tho? the Debt purſued for be conftitured againft rhe Defunt by 
2 Bond, the Defender may, without repreſenting, obje@&any.Nullities 12 
Jurs that are inſtantly W December 10, 1674, n contra Innes, 
December 12, 1672, Brody contra Douzlaſs, and Preſcription is ſuch a N ullity. 
I Reſpetf ma, anſwered for the Par ſuer. © Proponing a peremptory De- 

| fence, liberates him from proving the paſſive Titles : Seigg, if the Defender 
_ do not repreſent the Defun, bc hath 80 Mahner of Taterclt to object again 
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the Putſuet's Title. There is 0 Parity berwint the Deciſion, November 
10% +1674, Awchintont contra Ius, and the preſent Caſe: Por ther 8 
the Defence upon the King's Proclamation diſcharging Annuities was in 
Favours of all the Kiog's Lieges liable in Annuities; and the Defenders 
denying. the” paſſive Titles was ' ſuperfluous in that Caſe ; whereas pro. 
polling Preſcription upon à Bond, is the fame upon the Matter, as to alledge 
upon a Diſcharge thereof ; Preſcription being in Law a virtual or implicite 
Diſcharge, no leſs inconſiſtent with denying the paſſive Titles, than an ex. 
prels one. Again, "there is far leſs Parity betwixt the Caſe of a good Bond, 
2nd that of a mill one, which in effect is no Bond. Nor doth the calling 2 
Perſon. as Defender, warrant him to act as a Contradictor, and yet to be 
n Contradiftor ; which behoved to be owned, it one were allowed to 
ptopone a peremptory Defence, and at the ſame Time to deny the paſſive 
Titles. But that this cannot be, is cleared by a notable Deciſion, December 
15, 1071, Hamilton of Nintell contra Aytoun of Rinaldi. 
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TJ He Lords granted the Benefit of the Poors Roll to the Poor and Kirk! 
1 ſechon of Air, for proſecuting two depending Actions at their in- 
male, againſt the Magiſtrates of 4, which they could not otherwiſe do 
without ineroaching upon the Poor's Stock. JJ. eg Kt 
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Bodem Die. Colonel Ervkin,, againſt Sir George Hamilton. 
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N the Competition betwixt Colenel Erskin and Sir George Hamiltoun; 
| ] mentioned 5 February 8, 1709, Sir George having now founded W 
upon. a Pecreet of Adjudication led again{t the faid Eſtate in the Year 1680 

by Sir Robert Miln his Author, for the modified Avails of the Wards and 
Marriages of three ſucceſſive Heirs of Duncan Lindſay, gifted to James Lach, 

and by him transferr'd to the Adigadger: The Lords found, That Duncan 
e denuded by the fegiſtted Diſpoſition of the Appriſing with- 
in the Legal in Favours of Patriteé 'Wood the Reverſer, no Caſuality 
ut of the Lands apprifed fell by his Death; and that the Earl of is. 
din Colonel Erstin's Author having in the Year 1663, long prior to te 
| Cift, obtained from the King a Charter containing a Novodammrrand Change 
of the Holding from Ward to Blench, with the Words, non obfanre quod | 
ade Terre per Servitium Wards tt Relevii antes tenebantur, quam Tentionen 
t omne Bendficium tjaſdem vo in perpetaum revunciamus it exonerama ; 


he faid Charter did import a Difclurge of theſe Caſualities, albeit they had 


” Albeit it mas alledged for Sit George Hamiltoun. 1. That Dancan Lindſay = 
(who flood ig the Fic with Relpect to the Superior) was in this Caſe 
Vaſlal, norwichflanding his Diſpoſition 10 Patrick Wood, who was not there- 
Vage cho he had . 4 Ren. Nor yet was Sir John Blackadder Vaſe, 
al, d whom the Appriſing and the Infeitment ' thereon was in the 
ame State as before the Diſpoſition. | The Act of Parliament 1 | 
the Regiſter of Reverſions a ndr Mera the Superior's Right, Which 
cannot Bo altered 


_ \ 
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e altered þ 


y,any Deed of che Natel regiſtred or not, withour bie 
| own Concurrence in acknowledging. the Diſpoſition” by granting a Charter 

_ or otherways. . The general Clauſe in che Novodaww granted by the 
Nag, canhor exrend againſt his Majeſty, to an) Caſuality of the Superiority, 


except ſuch as are particularly expreſs d, Stam Inſtit. Lib. 2, Tit. 3. f 19. 
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3662 A Journal el the Salſion; rontaining 
June 179, 167 Lord Hatton contra Earl of Spaß hect, and the Caſuality of 
Marriage is not expreſs'd; in the Earl of Kznaraiy's Charter. 4 
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. Triage, whereby. the Man and Wife agreed to live ſeparately. Alexan 
Aſſignies, all Right h 
Goods, and thereby renounced 
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Ihe Lords found the Lady's Agreement wi 
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a for Colonel Erskin. I. The. Regi ; 7 


Legal, Which till that be expired is but a Pig nue 8 And Patric 


John Blackadder, again} 
Appriſing 


Reſignation, Charter and Seaſin Anne 1676. 2. The Words of the Bart; 


Charter 1663, expreſiy Diſcharge all Caſualities of Marriage formerly fallen, 
and the Change ot the Holding binder d 45) to. fall thiereafter. 80 tha 
there is a Difference betwixt the Caſe of the Lord Hatioun 1672, and thi 


\ 


2 


10t paſs of Courſe becauſe of the Change of the Holding 


which could not paſs of Courſe becauſe of the Change of the! 
Beſides, Hattoun's Gift was of the Marriage of my Lord Dundee, Upon Whoſ | 


| Reſignation Northesk ſtood Infeft *-Whereas the Defender founds 6h a Git 


of the Marriage of thoſe from whom the Earl of Nncardis derived w 
Right. And it's much eaſier for Parties to inquire. into the State of ther 


- own Author's Rights, than of other ſeparate collateral Conveyances. But 
after all, the Deciſion 1672. was fingular and wants a Precedent. ” 
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A Lexander Forbes of Blacttoun entered into a Contract of Separation 
1 Jebel Hacker his Spouſe, and John Abernethy her Son of a 


rt Mar- 
| der Forbes : 

he ſaid ek - Hacket her Heirs, Executors and MW 

ales, A e had or could pretend to the Jointure provided to 

her by her firſt Husband, and 2 4 5 him never to moleſt her in her Perſon or 


renounced in Favours of the faid: 


7 5 4 * . — 


ried to her: Tſobel Hacket renounced and diſcharged in his Favours, all 


Right or Claim of Right. which ſhe had or could pretend to his Means Wl 
or Eſtate, by Contract, Jure Relicta, or other ways, as if their Marriage had T 
never been. ©. Both Parties obliged thertifelves never to quarrel or revoke this 


4 7 3 3 2 


Deed ; and John Abernethy took Burden for and obliged himſelf conjunctly 


and ſeverally with his Mother for her Performance of the Premiſſes. After the 
Parties had thus ſeparated bona Gratia, Tſobel Hacker agreed with John Aber. 
nel her. Son to reſtrict her Annuity of 600 Merke, which he was obliged 
to pay her, to 300 Merks. Many Years. after "this, Ale wander Forbes and 
Tſobel, Hacket thought fit to go together again, and purſued John Aber net lh) 
| all 600 Merks of Annuity for all Years and Terms 
bygone, notwithſtanding the Contract and Rights following thereupon. 

th Mayen ber Son during the 


ſtandiog of the Contract of Separation, reſtricting her Joinkure to 390 
Merks yearly, is binding from che Date of that Reſtrictionz but 2 
n hn FA N 25 70 2 1 2 "ISS * N | | 
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is Jus Mariti as if he had never been ma-- Wi 
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the Reſtriction to fall with the Contract, and the Lady azad her Hache. 
to have Right to her former Jointure of 600 Merks — 8 een 
the Separation was by mutual Conſent paſt from, and the Parties came to be 
reconciled and cohabit. 12 . | | 4 

*" Albert it was alledged for the Defender, That Man and Wife may contract. 
L. 7. $. 6. F. de Donation. inter Vir. et Uxor. And tho? true Donations were 
reyocable, remuneratory Donations, ſuch as this, are not, tho? the Wife ſhould 
have ſquandered away what ſhe received, L.7. &. 2. . eod. Blacktoun, who gic 
poned his Wite's Jointure to her, her Heirs and Aſſignies, cannot quarrel the 
fame after it is come in the Aſſigny's Perſon who bona Fide contracted for 
' onerous Cauſes with the Wife. Eſpecially conſidering, That Husbands are 
liable inſtitoria Attione for Contracts entred into with their Wives, while 
prepofite Negotits. Laws both divine and humane allow of conjugal Se- 
paration bona Gratis, when neither Party can live comfortably together : 
And our Cuſtom ſuſtains Pactions upon that Head, March 14, 1634, Gib 


contra Miller. 5 = 6 = I. 
In Reſpect it was anſwered for the Purſuers, That ſuch a Contract of 
Separation is contra bonos Mores & Fidem Nuptiarum, reprobated by the civil 
Law, 13 C. de Di vor. & Repud. Novel 1 17. C. 10. & 12. and by our Law, 
February 11, 1634, Drummond contra Rollock, Februar) 6, 1666, Living ſtoun 
contra Begg. The Renunciation of the Jus Mariti by the Contract, doth ſtill 
redound upon and accrew to the Husband, Stair, Inſtit. Pag. 32. Jay 14, 
1709, Vallange of Poffils contra Medomal of Freugh : So that we need not run 
to the civil Law, to diſtinguiſh betwixt pure and remuneratory Donations. 
The Deciſion betwixt Gib and Miller doth not meet this, for there the Woman 
Who had judicially ratified the Contract, died without quarrelling the ſame, 
and her Executor who impugn'd it, refuſed to reſtore what ſhe received, 


| February 13. 1713. Robert Stuart Merchant in Aberdeen and others; 


Eg gainſt Captain William Collier | Commander of Her | Majeſty's | Ship the 
Mermaid. | 45s | SRI a a 8 


HE Ship the Joanna of Aberdeen being taken in her Voyage to Virginia, 
= May 17, 1710 by the Pontchartrain a French Privateer, who took Four 
Bales and Two Casks of Goods out of her, and Twenty fix Guineas out of 
the Skipper's Pocket, and detained him Priſoner till an agreed Ranſom of Two 
hundred Guineas was paid; May 28 the Privateer was taken, as ſhe was ſtill 
hovering upon the Scorreh Coaſt, by Captain Collier, and adjudged Prize. 
Robert Stuart and Company Fraughters, and Mr. Alexander Inglis Maſter of 
the Joanna purſued Captain Collier, for Reſtitution of the Goods and the 
Twenty ſix Guineas, with the Two hundred of Ranſom found by him on 
Board the Privateer. In Reſpect the Privateet had not attained to the abſo- 
lute Property of the Mony and Goods, being retaken with them before he 
return'd intra Præſidia Hoſtium, that is, the French Ports and Harbours, or 
their Fleet, where the Captor is reckoned in Security without Danger of having 
the Goods recovered from him, Grotius de Jure Belli & Pacis, Lib. 3. C. 6. 
6. 3. C. 9. d. 16. Voet. de Jure militari, C. 5. . 23. Molloy de Jure maritimo 
/ oh tion ng. 

Alledged for the Defender. 1. There is a Difference between Goods found 
aboard a Privateer and Mony: For Mony being a Fungible, it is impoſſible to 
diſtinguiſh what Species belong'd to the Privateer, and what to the Purſuers. 
Beſides, even as to the Change of the Property of Goods, the Purfuers have 
not only the expreſs Words of the civil Law againſt them, Res ab Hoſtibus 
capte ſtatim fant capientiam F. 17. Inſtit. de Rerum Diviſi. but even = a 
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Hoſtium fuerint, &rotias, Lib. 3. C. 6. F. 3. in Fine. And K 


take the Matter, joining theſe Two Places of Gxotius together. A little after 


Was not ſo well aſcertained, as it came aſterwards to be by the Law of Nations 


ſtood civiliter when the other Requiſites concurred; that is when there was 
no Hope of Recovery left, which came to be determined by a certain Indica- 


concerning the 24 Hours, as the Rule in ſome Places. aer is indeed of 


4 IIS 


when Commerce increaſed; _ Beſides, 'the Word ſtatim there is to be under | 2 


tion. Grotius gives his Opinion in Law, that Moveables Dominum nondum 
mutarunt, till they be taken intra Preſidia; andinarrates only Matter of Fact 


another Opinion, but ſtands therein ſingular. Yoez. again takes Notice of an 
rejects the Rule of 24 Hours obſerved in ſome Places, and approves the Con- 
ſtitution of Holland, whereby nulla Temporis habita Ratione, a Ship recovered 
from the Enemy before it was carried intra Hoſtiam Preſidia ought to be 
reſtored to the Owners for a proportionable Reward to the Recoverers. Molloy 
doth plainly reprobate the 24 Hours, calling it a new Law againſt the ancient. 
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and modern Practice of the common Law: But is indeed na e 
betwixt his Poſition, and his Caſes. : The late French en Tet jy 
24 Hours the Rule, argues that it was not determined before, at leaſt 18 
doubtful chat it wanted a Conſtitution. And where there is any Dubiety or 
Unkixedneſs as to the Rule, the Favour of Reſtitution, and that none of Her 
Majeſty's Subjects be inriched with the Loſs of others ought to predomine. 
As the Purſuers are thus founded in the general Argument: 80 this ſpecial 
Circumſtance differenceth them from the common Caſe, that the Privateer 
was taken not in alto Mari, but hovering upon the Scatiiſh Coaſt, and fo in 
a Manner within the Confines of Her Majeſty's Dominions, who is Sovereign 
of the narrow Seas; So that neither Hours nor Days could ſtate him without 
the Reach of Her naval Force. 2. It doth not alter the Caſe that the Ship was 
ranſomed ; For the Goods pillaged and Twenty five Guineas taken out of the 
Skipper's Pocket fall not under the Ranſom - bill. Seing theſe are uſually taken 
away when the Ship is firſt ſeiz'd, and nothing is underſtood to have been 
ranſomed but what remained unpillaged; unleſs the Defender will prove that 
what was pillaged was expreſly ranſomed. As particular Perſons: Goods 
plundered fall not under Contribution in the Caſe of Jactus Navis levandæ Grat ia, 
but only what is given by common Conſent for the Safety of the Ship, L. 2. 
F. 3. F ad L. Rhod, 4. Jae. And in this Caſe the Ranſom paid by- Bill 
would indeed fall upon the Owners and Fraughters proportionably, but the 
Plunder would not, unleſs ſpecially pactioned. Again, even the proper Ran- 
ſom falls under Repetition; Becauſe the Purſuers conſented thereto only Rebus 
fic ſtantibus. And albeit in the Caſe of Jactus in a Storm, the Owners Goods 
are thrown over with their Conſent, yet if they be fiſhed up by others or caſt 
aſhore, they muſt be reſtored to them: So the Purſuers.; conſented. to the 
Ranſom as minus Malum, but not irreverſibly or abſolutely, ſo as they might 


not recover Jure Belli, what was thus transferred in a_Caſe of. Neceſſity. 


4 


Suppoſe, in ſtead of paying the Ranſom, a Hoſtage had been. taken, till the Bill 
had been anſwered at Dzxkirk, the Recapture of the Privateer with the Hoſt-. 
age aboard, would have: exonered the Purſuers from Payment. Beſides, 
whatever Allies might pretend by the Capture, yet what is fo recovered by 
Her Majeſty's own Subjects, who have a common Intereſt in weakning the 
Enemy, and preſerving their own, ought by the Rule of Fraternity to be 
underſtood done for the Benefit of the rrue Owners. 'The Law of Nations 
= doth alſo diftinguiſh berwixt what is thus recovered by private Captors, who 
= fail upon their own Charges, and Her Majeſty's Ships of War who (being 
maintained by the Publick and ſer out for a Safeguard to the Perſons ws: 6 
=_—_ Goods of the State they belong to) to protect their Trade, muſt / reſtore 'to 
dhe Owners what they recover from the Enemy, upon Payment of the allowed 
= Praia”, commonly called Salvage: Mony, Hoet. Comment. ad Pandect. Tit. 
de Captiv, & Poſtlim. F. 4. and his Book de Jure militari, and Molloy in the 
forecited Place. Now the Detender is more particularly bound to Reſtitution! 
Becauſe, he was ſpecially commiſſioned and ſent down hy the Admirality-board, 
to protect the Scottiſh Coaſt, ro prevent the Eaemy's making Seizures there; 
and it were againſt Reaſon for him to pretend to make Benefit of the 
Subject of his Truſt. 3. The late Statute! for incouraging Men of War and 


Privateers to be diligent in ſcouring the Coaſts, and protecting the Trade, 
gives the Captors tlie Whole of any Seizures they make; whereas before 
they Had only a Proportion and compted to the Publick for the reſt: But 
then that is the whole of What properly was, the Enemy's, Vie. The Ship 
and Armature, the proper Subject of Diviſion formerly betwixt the Govern- 
ment and the Captors, without Prejudice to any Subjects Right to claim 
Reſtitution of their own Goods. 3 N ETLE 
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a Duplyed for the Defender. That the Privateer was taken within the narrow 
Sezs, doth not alter the Caſe For the Reward allowed by Law to the Queen's 
Ships, reſpects chiefly Prizes taken upon the Coaſts of Great Britain, the 
chief Reſort of Privateers. Privateers would be but a ſorry Prize, if che 
Goods taken on board them did not belong to the Captors: Seing all the World 

know, that Privateers ſet out very ill furniſned, and can have nothing aboard 

upon ur Coaſt, but what they have taken from the Queen's Subjects, Grotiur 
Lib. 3. C. 9. F. 13. ſays, Paſſem tradunt Morum periti Res mobiles phſftliminip 
non redire, 2. Captain Collier's Commiſſion to protect the Coalts, and defend 
the Merchants from Privateers, doth not infer that any Thing recovered by 
chim that formerly-belonged to the Merchants ought to be reſtored, unlefs he 
xauld ſuppoſe what cannot hold, Vi. That Captain Collier lay under fuch an 

Hbligation to protect all the Merchants from being taken with Privateers, that 

dhe was liable for their being taken. It's acknwledged that he was bound to 

do ſuch Diligence as Law requires in other Commanders of Ships: But it will 


not follow, That, if, without his Fault, Ships were taken, and the Property of 
the Merchant Goods or Mony ſtated in the Perſon of the Privateer by Seizure 
br Tranſaction; fuch Goods or Mony re-taken by him, ſhould nor follow the 
common' Fate of Goods taken from the Enemy. If it were true, That Goodz 
te- taken from an Enemy can belong to Ships of War, all Debates abour hoy 
long Goods muſt be in the Poſſeſſion of the Enemy before they Fed their 
property, are uſeleſs; or at leaſt can bind none but Privateers or private Parties 
which is abſurd in the Opinion of all Lawyers that ever wrote. +. + 


. 1 


| The Lords found, That the Property of the Mony and Goods which wer 
taken from the Purſuer by the Privateer, and not contained in the Ranſom: bill, 
remained ſtill with the Purſuer; and therefore that the Privateer having 
continued upon the Coaſt of the Kingdom, and been taken there by the he 
- fender as Commander of one of Her Majeſty's Ships of War, within the Bounds 
of his Cruiſe, he deb to reſtore ſuch Mony and Goods to the Purfuer, Bu 
delay d to adviſe the Debate as to the Contents of the, Ranſom-bill. 
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rotem Di- The Bw! of Dalhouſie, nn Lord and leg e, 
IN. the Reduction and Improbation at the Inſtance of the Karl of aloe 
& 3gainſt the Lord and Lady Hewley, mentioned ſupra. 13 November 1712, Wl 
the Purſuer calbd for Production of an Adjudication of the Eftate of Dalbouſe, WM 
led at the Inſtance of Milliam Paton Merchant in Edinburgh, contained in a Wi 


Bond granted to him by Filliam Earl of Dalbouſe the Lady Hawley's Father, Wi 
whom the Purſuer repreſents as Heir-male, upon 2 Decreet Copnicionis Cov/a, Wi 
againſt George. Earl of-Dalbowſie, as charged to enter Heir to the Graner of WW 
the Bond, which Adjudication was purchaſed from William Paton by Eatt . 
Georges Factor, with the Rents of the Lands adjudged thar-were in Heredi- 
kate jacente, and à Diſpoſition taken thereof blank in the Afigny'sNawe, W 
. continuad in the Factors Hand till the Lear 1701, after Ear George's WB 
Death, when William laſt Earl of Dalbouſie, Brother to Eart George 11 to 
the, Lady Hawley, apdited the ſaid Facker's Accompts, and allowed to 
him what was paid ta William Paton for the Difpofition, and filled up his own 
Name in the Blank. The Lady Hawley claimed Riglit to this Adjudication, as 
ſerved Heir of Line to Earl William her Brother. 
The Purſuer inſiſted to reduce the Adjudication upon this Ground, That 
the Creditor Adſudger having got Payment out of ths very Subjed adjudged, 
his Debt and Diligence became extin t. 
Anſwered for the Defenders. 1. She the Lady Hailey nad a Bond or Diſ- 
polition- of Tailzie from her Brother Earl William laſt deceas'd ; wie og 
© 5 SONY ailing 
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failing Heirs of his Body, he is bound to refign the Eſtate in Fav c . 
1 which plainly excludes the Furſuers Title. 1 pn wy bet 
Granter having been more as three Years in Poſſeſſion, the-Purſyer ey o paſt 
him by, is liable to Pay and fulfil his Debts and Deeds in the Ter of the - 
Act 24 Perl. 1695 : Conſequently cannot quarre) the Right ſtanding in the 
Lady's Perſon. Now fruſira petit qui mox eſt reftituturus, And Lites 23 
ſunt multiplicandæ. 2. No Man hath Right to declare an Adjudication extſh&. 
but he that hath Right to the Reverſion, who either muſt be a Creditor, Fa. 
Heir to the Reverſer : And the Purſuer hath none of theſe Capacities. He doth 
not pretend to be a Creditor, nor is he Heir to the Reverſer : For ſince Earls 
George and William died in the State of Apparency, without entering Heir in 
the Eſtate to their Father the Debtor, upon whoſe Bond the Adjudication was 
led; the acquiring the Adjudication for the Behoof of Earl George in the Lear 
1691, made no Confuſion or Conſolidation of the Reverſion with the Property, 
and could not extinguiſh it in his Perſon. Nor doth it alter the Caſe, that 
the Adjudication was acquired with the Rents in Hereditate jacente: For theſe. 
being uplifted by Earl George's FaQtor, and become his Property as apparent 
Heir before Acquiſition of the Adjudication, the Factor's applying the ſame to 
purchaſe the Adjudication, could no more extinguiſh it, than if Payment had 
been made out of Earl George's other Effects. Becauſe, albeit an apparent 
Heir's Intromiſſion with the Rents of his Predeceſſor's Eſtate might infer a Be: 
haviour, and ſubje& him to the Payment of his Predeceſſors Debt; yet his ap- 
plying the Rents to acquire an Adſudication upon the Eſtate, could not hinder 
that Acquiſition to ſubfiſt in his Perſon a good Title to poſſeſs the Eſtate by; 

as if he had been a Stranger, to exclude a remoter apparent Heir; tho' it did 
not hinder Creditors to redeem within the Legal. FF 
Replyed for the Purſuer, 1. He hath good lnterek to reduce and extinguiſh 
the Adjudication, becauſe ſerved Heir to Earl William his Couſin the Granter 
of the Bond on which it was led, and ſs perſonally liable for the Debt. Nay, 
further, fince the Purſuer ſtands infeft in the Eſtate adjudged, he hath good ; 
Title to reduce all real Rights affecting the ſame; whatever Force the Tailzie 
may have as a perſonal Obligement againſt him. 2. An apparent Heir hath 

no Property in the Rents, but only a Faculty to continue his Predeceſſor's Poſ- 
ſeſſion, and intromet when no better Right competes. Beſides, Earl George 
having renounced to be Heir in Favours of Paton, who adjudged Hareditatem 
jacentem in Satisfaction of his Debt, the Eſtate and Rents of it belong'd to 
bim till he was paid, and fimply if not paid within the Legal; and Far 
being paid by the Factor out of theſe Rents, the Adjudication became extinct. 
The Diſpoſition. of the Adjudication was in that Caſe no more but an Inſtructi- 
on and Voucher of the Payment whereupon Extinction followed ipſo Jure; or 
like an Aſſignation to the Debtor of his own Bond: And Earl George being 
paſſe liable to Paton the Creditor, by his Intromiſſion wich the Rents as ap- 


parent Heir, Payment of the Debt by the Earl's Factor did extinguiſh it ipſo 


adjudged ; hath good Intereſt to extinguiſh the Adjudication by Payment, not. 
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conform to the Rule, Unumquodque diſſolvitur rodem he colligat ur. 2. Ag 
be arreſted till it be 
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ſonal Creditors, November 25, 1669, the Creditors of Cowper agaipſt the Lad 
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 -Dapheed for the Defenders. It is true, apparent Heits without Service ot 
Infeſtment, have Intereſt to reduce Rights whereupon Iafeftment ane a 
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pl —.— 3. 669 
ed, either; ex Capite Lecki, or upon the Head of 1diotry, Becauſe, 1. The; 
have a preſent Prejudice in being excluded from their poſſeſſory Ri he: wh 
otherwiſe would intitle them to Mails and Duties, and fo is aliquale Fa, * R : 
2 When the heretable Right is reduced at an apparent Heir's Inſtance, the © 
is no Vacuum in Dominio, but the Reducer ſuſtinet Perſonam Def untti, . Til 
the heretable Right granted be removed, he cannot ſerve Heir: Since t 115 i: 
queſt cannot return Anſwer to that Had of the Brieve, That the Perſon to 
whom he craves to be ſerver} died laſt veſt and ſeiſed. None of which Rea. 
ſons take Place in the Preſent Caſe ofa Reduction at the Inſtance of a perſonal 
Creditor, ex Capite Inhibitionis, who hath no real Prejudice till he acquire Jus 
in Re, which he may do in the Courſe of Law, without any Neceſſity of a pre- 
vious Reduction; and fo long as he declines to make vp a Title to the Subject, 
it were hard to oblige Third Parties to open their Charter Cheſts to him by 
Production of their Writs. © The Alledgeance, That perſonal: Creditors may 
reduce real Rights upon the Act of Parliament 1621, is redargued by the late 
Deciſion,” June 24, 1709, Brown younger of Thornidyles, againſt Bromn his 
The Lords found, That the Inhibition is a ſufficient Title to reduce the In- 
feſtments granted by the Earl to the Defenders. 
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Eodem Die. Jean Livingſton ad Mr. William Tait her Huband, againſt 
___.- ».. Robert Forreſt Merchant in Edinburgh sg. 


5 


IN the Reduction ex Capite Inhibitionis at the Inſtance of Jean Livingſton and 

1 ee Robert Forreſt: The Lords ſuſtained an Inhibition upon 

a general Charge to enter Heir, given by Mr. David Lyon Writer to the Signet, 

to John Robertſoz, apparent Heir to Gilbert Robertſon of Whitehouſe, in fo far 

as concerned Three thouſand and fifty -Merks of e es Nballed in the gene- 
ral Charge to be due by Gilbert Roberſſon to Mr. David Lyon, by ſeveral 
Bonds produced; and in, fo far as concerned the Annualrents of the ſaid Sum, 


fince the Date of the Execution of the general Charge; but not as' to pre- 


ceeding Annualrents, nor yet as to the Penalties in the Bonds. 
Albeit it was alledged for the Defender, That Inhibitions do regularly pro- 
ceed upon liquid Obligements to af er perform, granted by, or upon a de- 
pending Proceſs againſt the Perſon inbihited: Whereas a general Charge to en- 
bl Heir, nor a Dependance againſt 

| him, but a preparatory Step to an Action upon the paſſive Titles, without any 
%% nh 02” ED! 
in ReſpeR it was anſwered, It is true, when Inhibition is uſed upon a 

general Charge, it doth not ſuffice, that the Letters of Charge bear only in 
general, That the Charger had diverſe and ſundry Claims; but they ought to 
mention the Debt, for certiorating the Liedges, as to the Sums in Prejudice 


whereof they were not to contract with the Inhibited Perſon, which is done 


4 11 1 ” 


in this Caſe. 2. John Robertſon, having, upon the Charge to enter Heir pre- 
ceeding the Inhibition, refuſed to renounce, and ſuffered thereafter 4 Decreet 
upon the paſſive Titles, 2 paſs againſt him, he is underſtood to have been, 
Heir retro from His Predetefſor's Death, and the Inhibition raiſed and exe- 
cute againſt him, is the fame in Law as if it = beef raiſed upon his own 

perſonal Bond: He being in all Reſpects an & eadem perſons cum Defuntto. 

Therefore. it was, Thar July 5, 1623, K/Ykwood contra, Belles, the Lords 
lſtained*an Inhibirion againſt the ap et Bet, tho” neither charged to en- 
ter, nor decerned upon che paſſive Titles, in Regard he entred Heit ex poſt 


7 . 1 « 


Fact, z. A Charge to enter Heir, i$ conlidered às the Commencement of a 


ter Heir, is no Obligement of the apparent 


P He beg TT 


Pe in t lr a. l der che Minter Litgious, and interruprs Pretec fe 


3 


tion. Again, if a Creditor who hath charged his Debtor's apparent Heir tö 


deliberandi, and Inhibition thereon ſecures againſt his Deeds in the interim. 


February 18, 1713. Mary Counteſs of Caſſills, againft the Earl of Ruglen. 


had as much of his Pupil's Rents in his Hand, as would fatisfie the fame 
Becauſe, 1. The Caſualties gifted being Debiram Fundi and not Frudtuun, 


witli bygone Years Rents, but only a poinding of the Ground, which is u. 
ſtricted by Law even againſt Tenants, to the Value of certain Terms Req, 


Diligence, according to the Nature of their Rights, and as little can ſbee- I 
Anſwered for the Parſuer. The Taxtward - duties being Debitum Fonds; 
affect all Intrometters, as well as the Ground. And as a Maſter hath hypo- 
theck upon the Fruits for the current Years Rent, much more is this competent 


bis Vaſſal's Charter. Now, the Purſuer inſiſts only fot the Taxtward-duties 
of the ſeveral Years intrometted with by the Defender, who cannot pretend to 


pil's Uſe: Seing he as Tutor could not be ignorant of the Taxtward-cuties be. M 
longing to the Sovereign, which are preferable to all Creditors, and bond Fii: WM 
JJ... On co 


the Earl of Caſſills, is no further liable to the Purſuer, than for what of the : 
Pupil's Rents was 10 bis Hangs. - oo HH er 28 


Eodem Die. Thomas Gordon, Son to the deceasd Thomas Gordon Writer W 


Sum of Seventeen thouſand three hundred and one Pounds Scots, with this 
8 Proviſion, In caſe his Grace ſpoald betwixt and t e Term of Martinmas 1797 | 


a ne I for which, the Bond mas granted, the ſame ſhould be diſcompted, 
2 wed pro tanto; wir hour Prejudice of. any Ain of Recourſe competent in 
Lem for. Repetition of am Partof the Sam: #bove-meptioned , even fte elapfne of p 
8 1 JC ͤĩ˙·¹ià· ³· .' co217” fe . 
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enter, could not ſecure himſelf by Inhibition, the Charge would alarum the 
Heir, and put him upon Methods to diſappoint it. 4. It is more convenient 
to uſe Inhibition upon a general Charge, than upon a Summons of Conſtitu. 
tion: Partly, for that the Inhibition upon a Summens would fall therewith 
if the Summons ly over Year and Day without inſiſting; Partly, becauſe a 
a general Charge may be executed againſt an apparent Heir within the Az», 


* 


— 


"THE Counteſs of Calli, as Donatar of the Taxtwatd-duties of ſome 
1 Lands holden by the Earl of Caſſils of the Crown, purſued the Earl of 
Ruglen as Intrometter with the Rents of the ſaid Lands the Years libelled, 
Alleaged for the Defender. Any Intromiſſion he had being as Tutor to the 
Earl of Caſs, he could not be liable to pay the Taxtward-duties, unleſs he 


Intrometters with the Rents are not properly liable but the Ground: 4; 
preferable Annualrenters will have no Action of Repetition againſt Intrometter 


2. The Defenders Intromiſſion was neceſſary, which his Office obliged hin 

to, and alſo to apply the ſame to the Suſtenance of his Pupil, Payment of hs 
Debts, and his other neceſſary Exigences: Nor could the Purſuer have repeted i 
from the Creditors whom the Defender paid, had theſe arrefted or done otier 


to the Superior for his Feu-duty or other Services, contained in the Reddudo of 


be free, except in Quantum intus habet of the Rents not diſpoſed of for his Pu- 


The Lords found, That the Earl of Raglis having inrrometted as Tutorto 


| to the Signet, againſt the Duke of Gordon, 


PHE Duke: of Gwdev Having graced 2 Bol of Calietataticn of other | 
two Bonds to Themas Gordon and his Curators, ſor the accumulate 


wake appear and inſtruct, That he had it any Time made Payment. of am P40 
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3 Decyſwns of the Lords of Salton, &. 1713. 671 
the ſaid Term: Declaring nevertheleſs, That the above Provi ſon Br on. 
or Furniſh any Ground of Suſpenſion after the ſaid Term, Thom oof 
the Duke to pay che Remainder of the ſaid Sum, after DeduQion of cial 
payments, who ſuſpended upon this Ground, That he made ſome Payments 
before the Date ol the Bond of Corroboration; and for inſtructing thereof 
%%% kh on a foi ned 
Alleaged for the Charger. No Payments of the Sums corroborated, that 
were not inſtructed before Merrinmas 1707, enn in the Terms of the Bond b. 
now a Ground of Suſpenſſon. Becauſe Pata dant Legem Contractui, unleſs 
where they are contra bonos Moyes, or reprobated by our municipal Law: 
Which cannot be pretended in this Caſe. For why may not a Man oblige 
himſelf not to ſuſpend! upon fuch Reaſons ? Nay, ſince our Law doth not ak 
low Compenſation to be received after Decreet, may not this very well be the 
Ground of a Stipulation? 2. Albeit Law allows Purgation of legal Penalties, 
aſter elapſing of the pactioned Term, that holds not in the Cafe of conventi- 
onal Penalties incurred; Eſpecially ſuch as do irritate Property or heretable 
Rights. 3. A Bond of Corroboration doth naturally ſtop Suſpenſion upon pre- 
— Grounds of Compenſation, which a Party is underſtood to have renoun- 
ced by the granting ſuch a Bond, June 28, 1672, . Murray contra Spalding; 
and much more ſhould this hold, where the Reaſon of Suſpenſion is expreſly 


%% E „ 
Anſwered for the Suſpender. 1. Albeit juſt and equal Pactions are to be re- 
garded, captious and inſidious Pactions are not, L. 7. H. 16. . de Padtis, Nor 
was the Compenſation here renougred, but only it was provided, That no- 
thing ſhould furgiſh a Ground I Suſpenſion, ſave. legal Inſtructions of Pay- 
ment at the Term above-expreſt. The refuſing ſuch Grounds of Compenſa- 
tion hoe Stata per Modum Exceptions, would render them ineffectual: For, being 
conſtituted allennerly by holograph Writs;they would be excluded by Preſcrip- 
dog, if purſued Vis Actions and iniquum eft aliquem locapletari cum alters. 
# Jactura. Ne Diſtinction is to be put; betwixt Penalties concerning Heretage, 
and theſe concerning Moveables and Contracts: Since in all moveable Bonds, 
the Penalties, when exceeding Damage and Intereft, are conſtantly redueed 
thereto; and Mr. Gordon can qualifie no Prejudice by the not producing thoſe 
Grounds: of Compenſation ſooner. 3. The Deciſion cited for the Charger, 
differs from the preſent Caſe: For, there the Bond of Corroboration 
vas taken with an expreſs View to ſhun fs Compenſation; whereas here it 
as ſpecially pact ioned, That no Suſpenſion ſhould be offered, but upon inſtructing 
770%, fdp IT 
The Lords allowed the Compenſation proponed by his Grace by Way of 
zuſpenſion; notwithſtanding the Writs were not offered before the Term of 
2907 N 5 e 
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Wl February 1, 1713. William Blair of that 1th, againſt Mr. Adam Cun- 
= inghame Aducate. JJC 


HE Laird of Blair having 13 Mr. Adam Caninghume for Exhibition 
aud Delivery of Writs contained in an Inventory, bearing at the Bot- 
iam theſe Words, I Myr. Adam Cuninghame Advocate, grant in to have re- 
Evel the Writs abobr- mentioned from Mungo Campbell ef Burnbank, 4d 1 
thltge me to reproduce them to him upon Pema; In witneſs whereof, I have ſub- 
ſeribed theſe Preſevts ar Edinbitgh the laſt Day of July, One thouſand ſeven 
eee 
Aleng ei for the Defender. 1. The Receipt and Obligation is null, as neither 
Holotraph; nor mentioning the Writer's Deſignation, nor yet ſigned ke 
is it 
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ry 
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ſtion hath no more Force, than if it were prov'd by the Defender's Oath that 
he received theſe Writs : Andihis Receipt could not obligè him to more, than 


Infeftment in her Favours effectual. 2. By the civil Law, the Wife Was pre: 
ferable to all her Husband's Creditors, and had a tacit Hypotheck in all lis 
Means for her Tocher to be reſtored, L. 12. C. Qui potiores in Pigu. And WM 
our Dowries come in Place of the Tochers, ſhould be alike privileged; 3. The 


give the Relict a Preference upon her Contract of Marriage. 


Thould find more Favour in Law, than Country Ladies who generally bring 
bn of the Wife, who could poſſeſs no other ways till her Husband's Death. 


ons, ſhe deſerves no Privilege in Competition with Creditors, which is 5 7 
lared by the Maxim, Prior Tempore, potior in Fare. It is groundleſs to previ”. 


his Oath what he knows concerning them, what became of them, 
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he Lords having conſidered the Defences, and particularly that the Re. 
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Eodem Die. Iſobel Allan, Relict of James Cleghorn Merchant in Dil. 


—— 
* 


+ 


for confirming her ſelf Executrix Creditrix to James Cleghorn her Husband, 


ancient Deciſions of the Seſſion, and the conſtant Cuſtom of the Commiſſaries, M 


Anſwered for the Creditors. 1. As a Wiſe comes in for a-Liferent-iofeir- WM 
ment only conform to the Date and Regiſtration ; ſo ſhe cannot claim any 
Privilege for any other Liferent-proviſion in her Favours. For otherwiſe, the 
Widows of Merchants and Tradeſmen, whoſe, Subſtance, conſiſts in Moveables, 


*S 


great Portions with them, which is abſurd. It was no Privilege, but a Fic 
of common Juſtice, That the Husband's Poſſeſſion was reckoned the Poſſeſf 


Law hath ſecured her in a Share of her Husband's free Moveables, and a Teng 
of his Lands after his Death: But if ſhe take her {elf ro conventional Provilr 


that 
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| | | f C 
in Friends Inftance for Implement in Favours of the | Wife 49 ,Pab oy bat 
omitted, the Lords, Caaſa cognita, if the Husband is wergens ad 15 
or the like, will authorize Diligence in the Wife's Name for her Fo . 
2. The Wife, Who by having a Communion of Goods, and being in 8 10 
With her Husharnd, is Particeps utriuſque Fortune, ought to ſu 8 
miniſbing of his Eftate, as ſhe reaps Benefit by the Increaſe of it, according +. 
che Rule, Ea oft Incommodum, "cajus oft Comnodum. 3. To allow fuch a>. 
vilege to Wives, would tempt them to ſpend and waſte as faſt as their Huß 
bands gein, knowing, that ( come what will ) they will get all their wing. 
ing Proyifions, if there be ſo much left; and, were it not unreaſonable to 9785 
fer a Woman that helps to diffipate her Husband's Means, | 
ful'Creditors, who are ignorant of his Circumſtances. 4. Who would deal or 
trade with'a Merchant, if a latent Contract between him and his Wife could 
{weep away all at his Death, to the Prejudice of third Parties, who could not 
have Occaſion to know thereof? Therefore, tho the 


| . . civil Law prevail m ; 
in the Netherlands and in Germany, the Wife has no Preferenc dr rein 


| In ? 4 . AZ. g 
And this holds generally where ever the Communion of Goods k 2 . 


and Wife obtains, as it doth in Scotland. 


etween Man 
out Debate, could not hinder them to correct a Cuſtom which had neither 


bate, February 17, 1688, Keith contra Leith, the Lords found no Preference 
due to'a Relic. e dn TT 


other Creditors, but according to the Priority of her Diligence: And th etefors 
ann wich. this. e, de le Wea: 
ar 
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| He! N Ky wo Me, as derivin 
' Bal ate, by Diſpoſition from Sir David Arnot, after his ſins! I hpi 
Eſcheat Was gifted and declared in Favours of 8 7 L0G HRT Om 
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N the Competition for the Mails and Duties of the Lands of Birkhil, be- 
twirxt Baillie White and Daniel Reid | 


| Author, could not quarrel the Gift upon the 125 Act, 12 Parl. Ja. 6. as 

iimulate and null by the Donatar's allowing the Rebel to continue in Poſſeſſion. 
Baillie Whzte obtained a ſecond Gift of Sir David's Eſcheat, and inſit 
Preference upon the foreſaid Ground, That the Gift to which Daniel Reid pre- 
tends Right, was ſimulate and null b 


y the ſaid Act 125; in fo far as Sir Patricł 
| Scot Obtainer thereof, and Sir William Bruce his Affi 5 e 


ſeveral Years. - 
* The Lords r. OIL | 
Bruce 3 did proſecute his Right, 
great Part o 
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For it is an 
ffer by the di- 


to his juſt and law. 


e for her 3 
£ Gudelm. de Jare Novi. A, 9, 1 8. Vinn. Comment. ad d. 29. | ; Dowry, 


: 4. 5. The Commiſſaries Practice in this 
Matter, and ſome few concurring Deciſions of the Lords, that proceeded with- 


Law nor Reaſon to ſupport it: And fo it is, that after a full and learned De- 


The Lords found, That T/obe! Allan the Relict had no Preference to ths 1 
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em Die. John White ate Bailie of Kirkaldy, againſt Daniel Reid. 


3. The Lords having January 10, 
g Right to an Adjudication of the 155 


ir Patrick Scot Daniel Reid's 


ſited for 


| 4 ny, uſed no Dilige 
= thereupon, but ſuffered Sir David the Rebel to poſſels h 4 CS 
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6714 4 Journal of the Seſſion; containing 


February 20, 1713. Theodore Moriſon of Bognie, againſ# the Earl of 
Levin. 1 | ee ee e 


IN the Reduction and Improbation at the Inſtance of Bognie, againſt the Earl 
| [| of Levin, for {weeping away all Rights affecting the Eſtate of Frendranght . 
The Lords, upon a Report made by the Lord Arniſtoun, found, 1. That 
a Decreet of Appriſing recovered from a, Third Party, and produced 
ad Modum Probationis in a Decreet of Conſtitution, againſt one as charged 
to enter Heir in general, was not to be conſidered as a Ground and War. 
rant of the Decreet. So that in a Reduction and Improbation of the Decreet 
of Conſtitution, and an Adjudication following thereon, the Adjudger was 
not bound to produce that Appriſing which was the Right of a Third Party, 
in which the Adjudger had no Intereſt : And therefore the Lords refuſed to 
grant Certification againſt the Decreet of Appriſing. 2. The Lords refuſed 
to grant Certification againſt a general Charge to enter Heir, with the Exe. 
cutions thereof after 20 Years, conform to the Deciſion, February 18, 1675 
Browns contra Hume. As after ſo long Time there is no Neceſſity of pro- 
ducing a Summons of Adjudication with the Executions thereof. 7 


. 
* 


Fodem Die. William Grierſon of Bargaton Supplicant, againſt tie Magiſtrate 
/ Dumfries. 1 0 | e 


2 Pon. adviſing a Supplication preſented by William Grierſon, craving an 
. Order to the Magiſtrates of Dumfries, either to let him at Liberty 
out of their Priſon, where he lay incarcerated at the Inſtance of John Run. 
nan Baillie, and John Rae Merchant in the ſaid Burgh, or to modify an 
Aliment to him payable by the faid John Kennan and John Rae, and tak 
Security for the ſame in the Terms of the A# 32. Par. 1696: The Lords 
_ ordained the Magiſtrates, either to modify an Aliment to the Priſoner, pay- 
able by the Perſons who did incarcerate him; or to aliment him themſelves. 
For the Lords thought, That Magiſtrates had not, by the ſaid Act of Pirlia- WM 
ment, a diſcretionary Power to liberate or, detain as they thought ft, a 
Priſoner, whom the Creditor or Perſon 'at whoſe Inſtance he was committed 
to Prifon declines to aliment ; but behoved either to aliment ſuch a Priſoner 
_ themſelves, or let him go free. FT ERS OI nn (P” 


2 
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February 28, 171 3. | Mr. Alexander Duncan of Lundy, ? againſt William In- 4 
nes Writer to the Signet. FEI 

1 a Competition for a Sum due by John Scrimzeoar of Kjrktoun betwüt 
1 the Laird of Laach, as having Right thereto by Aſſignation from Nl 
mahew the Creditor, and William Innes, who, after Intimation of Lundie's 


Aſſignation, obtained another Aſſignation from Kilmahew to the ſame Mony. 
At calling of the Cauſe before the Lord Polwarth Ordinary, William Inne 
having objected againſt the Intimation of Landie's Aſſignation that it was 
null, as wanting ſubſcribing Witneſſes in the Terms of the Act of Parliament BW 
16815 and the Objection being ſuſtained ; Lune. procured from the Notary 
2 new Tnftrument of Intimation of the ſame. Date with the former duly 
ſigned by him, and the Witneſſes deſigned in the firſt Intimation, who 
were willing to depone upon the Verity of the Intimation. _ Wane 
Alledged for Mr.Innes. Lundie's firſt Inſtrument of Intimation having been 
regiſtred and judicially produced, and an Interlocutor paſt thereupon, 3 
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was a Jus quæſitum thereby- to Mr. Innes, which could ot 1 75 
by the Notaries giving a new more formal Inſtrument, The Fack f bes 

mating and taking Inftrument before Witneſſes, is not the eſſential Sole . 
pity, but the Inſtrument it ſelf duly figned by a Notary and e 
And no Body ought to take an Inſtrument from a Notary till it is fl ed 
de recenti, for fixing the Facts of Solemnity in the Memory of the Wirneges 
Again, it were as reaſonable to allow the Intimation and ; 


2 Solemnities 
proved judicially by Witneſſes: As to allow the Defe& of the ol OO 
in Queſtion to be ſupply'd by any new Deed of the Notary and Witneſ. 


ſes. To. 5 | 5 „„ 3 

| Anſwered for Lundie. Albeit the firſt Intimation was regiſtred thro In. 
advertency, that could not alter the Caſe : Seing Law required it not to 
be regiſtred; and it was inſerted in the Extract only becauſe indorſed on 
the Aſſig nation. eee id 5 
The Lords preferred Mr. Innes, in reſpect the laſt Inſtrument was not 
produced till after the firſt was regiſtred, and an Interlocutor in the Action 
TV eee e 


June 5, 1713. The Dake of Roxburgh gainſt the Magiſtrates, Town-Coun: 
| cil and Community of Dunbar. | 9 0 | 


”* the mutual Declarators, one at the Inſtance of the Duke of Roxbargh 
| againſt the Town of Dunbar, concluding a Declarator of Property of the 
Links of Broxmouth, aſque ad Mare, free of all Servitude of Paſſage ; and the 
other at the Town's Inſtance againſt the Duke, concluding, That it ought to 
be found and declared, That they had Right to all High-ways through the 
Links of Brexmouth, poſſeſsd by them paſt Memory of Man, and to ſtop the In- 
cloſure by a Dike his Grace was building: The Lords, by their Interlocutor 
February 19 laſt, found, That no public Way can be made upon the Dake's Pro- 
perty wit hout his Confent, or the uninterrupted Preſcription for Fourty Tears. But 
found it prov'd, That when by high Winds Fiſhers on that Coaſt cannot make Dun- 
bar Harbour with their Boats, they are in Uſe of landing on the Duke's Gods: 
and the Liedges of leading Fiſhes and Neceſſaries for fiſhing to and from Dunbar and 
the neighbouring Country through that Ground, upon Payment of Eight Penies 
Scots for the loaded Horſe, and Sixteen Penies for the loaded Cart ; And therefore 
declared the Duke”s Property with the ſaid Quality, That there ſhould be flill Acceſs 
to the Liedges for paſſing through tbe ſaid Ground, for the ſaid Ends, for Payment 
of the ſaid Duties, and aſſoilzied from the Town's Declaratory accordingly, It was 
obſerved at adviſing, That in High-ways through a private Subject's Ground, 
the Crown acquires the Property of the Road, which makes the Preſcription 
of Fourty Years neceſſary. And it might prove inconvenient, ſhould every Uſe 
of going through a private Man's Ground conſtitute a High-way. © 


The Town of Dunbar reclaimed againſt this Interloquitor, upon the 
Grounds following, 1. Fourty Years Preſcription is not neceſſary to the Con- 
ſtitution of a High- way: Becauſe, That being Juris Gentiam, the Rules con- 
cerning it fall not under Statutes made concerning Preſcriptions of Obligations, 
Property, or Servitude. And tho? a High- way may be particularly aſſign'd, 
meaſured out by the civil Magiſtrate, where no Way formerly hath been; 
yet the Original of all High-ways is Urilitas, juſti prope Mater & Aqui, and 
the Manner of Conſtitution is Vſus, without the Addition of any Number of 
Years, or Period of Time, A# 53. Parl. 6. Q. M. Act 156. Parl. 12. Ja. 6. 
For the Law of Scotland allows of no Preſcription but what is eſtabliſhed by 
Statute, and no ſuch Statute comprehends High. ways. The Words Uſe and 
Cuſtom, can only be underſtood 1 2 a Frequency of Acts, or diuturnus Uſus, 
1 „„ = "us 


ſtreſs by Storms, perhaps in the Night-time, muſt go a great Way off to his 
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as renders the Poſſeſſion certain, tho? much leſs than Fourty Years, 'which 
ſufficeth to make a Cuſtom. Yea, according to the Law of the Tel ve Tables, 
Vas & Authoritas Fundi Biennium eſto, ceterarum Rerum Annus Uſus eſto. The 
'Crown hath no- Property in High-ways, becauſe theſe in-the Conſtrucłion ot 
Law, are Nallias, and Jure Gentium omnibus vacant, I. 21. V. de Religioſ. 
The Property remains in the Heretor, with Reſervation of the Uſe of the 
Superfice: As he would have Right to Mines of Coal or Lead found under 
the High-way. 2. The Duke's Park-dike, which he is building, doth take 
in the Liteus Maris, which cannot be incloſed: For naturali Jure communi; 
ſunt Aer, Aqua profiuens & Mare, &. per hoc Littora Maris; "&'-Ntmo-dd-Litty; 
Maris accedere prohibetur, Inſtit. de Rer. Diviſ. And the Act ſecond of the 
Parliament 1705, aſſerts the Right of the Subject to take, buy, and cure Her. 
rings and white Fiſh, in all Seas, Channels, Bays, Lochs, Rivers, &. and 
authorizeth them for Conveniengy to have free Uſe of all Ports, Harbour, 
Shores, Forelands, and others, for bringing, pickling, drying, unloading and 
loading the ſame, for Payment of the Dues, where Harbours are built: 
Which cannot take Place, if the Roads along the barren Links on the Shore- 
ſide be cut off by Incloſures carried on to the Sea. The civil Law decides the 
Matter plainly ina like Caſe - A Liferent being left by Teſtament of certain 
Lands, where the Teſtator forgot to charge his Heirs with the Servitude of a 
Way tothe liferented Lands; the Law ſays, U/us fructus Legatus Adminiculi 
eget, ſine quibus uti frat quis non poteſt, ideo neceſſe eſt ut ſequatur eum Aditus I. 
1. H. 1, 2, 3. ff. Si Uſusfructus petatur. And therefore, the Act of Parliament, 
which gives the Shore for the aforeſaid Uſes of buying, curing, drying, Gt. 
doth neceſſarly import, That ſuch Acceſs be left to the Shore, as the Nature 
of the Trade requires. 3. The Inconveniencies to the Liedges in general, and to 
the Town of Dumber in particular, are not ſalved by the Quality of the Inter. 
locutor allowing a Paſſage thro' the Duke's Ground for leading Fiſhes and Ma- 
terials for Fiſhing in Caſes of Neceſfity. For, 1. Who is to be Judge of this Ne. 
ceſſity? When the Duke is in Poſſeſſion of ſuch an Tncloſure, Perſons in Di- 


| Grace's Houſe to repreſent this Neceſſity, and obtain a Liberty of Paſſage. Wl 
2. This Liberty is only allowed upon Payment of a certain Duty: Whereas, Wl 
the Act of Parliament 1705, allows the free Uſe of all Ports, Harbours, Shores; lb 
Forelands and others; That is, ſuch as are next adjacent to the Shores, with: Wl 
out Payment of any Manner of Duty, except where Harbours are built. 
Anſwered for the Dake. It was needleſs for the Town to mention the Acts 
of Parliament of Queen Mary and King 155 the Sintli, concerning the Pre-. 
ſervation of Ways leading to and from Royal Burghs: For, where ſuch are 
conſtituted and known, no Queſtion publick Policy requires the Preſervation of 
them; but the Queſtion is, Whether the Way in Debate is one of theſe pub- Wl 
lick High-ways? Which is not made appear, all the Town's Acts of Poſſeſſion WM 
being precarious, and by Toleration. They have a common Highway lead- Wl 
ing from the Town to all Places on that Side, and People uſed only to go this 
private Way through the Links in the Winter- time for a dryer Paſſage, which We 
can never introduce a Servitude of Paſſage, let be the heavy Burden of a High- 
way. No Right of whatever Denomination is conſtituted in Law, without 
either Paction, or Preſcription. To take up other Names, as U/e and Caſtom, W 
are but Words, which in the Matter of acquiring a Right come juft to an 
Uſe or Cuſtom of Fourty Years, the Term prefix'd by Law. To ſay that 
Preſcription is but ſtatutory in Matter of private Right, and doth not concern 
High- ways which are Juris Gentium, is Seeg the Thing another Turn: 
For our publick High-ways are not Juris Gentium with us; they are regulated 
by our own Laws, require the ſame Length of Time to conſtitute them thro? 
another's Property, as any other Right by meer Time; and a High way can 
IM hs | no 
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no more unjuſtly incroach upon another's Property, than a; Ab ts 
vitude of Paſſage. 2. The Duke does not Wege to Welle ele Ig Ir, 
which is only 4utenus hybernus Fluctus maximus excurrit, and not to be enten 
ed upon the Account of extraordinary Flowings or Outbreakings of the Sea by 
Storms and high Winds. Nor is the Liztus Maris any further publick than 4 
is ſubſervient to the Uſe of the Sea, viz. For Fiſhing and Navigation: 80 
that the Duke having His Right 4% ad Mare, may fence his Property, if 
that publick Uſe be provided for, and no ways hindred; 3. As to the Indu- 
ation, That the Townſmen will be ſtraitned, by having Aęceſs only in Caſe 
of Neceſſity to paſs through the Links, upon Payment of a Piece of Mony, of 
which Neceſſity the Duke would be ſole Judge, and by being put always to 
apply for opening of Gates. It is anſwered, There being no Harbour nor 
Conveniency for landing at that Part, Neceſſity is ſtill preſurned. And ſince 
the Interlocutor orders free Acceſs, the Duke is bound to obſerve ; and is for 


that End to build a Lodge at the Gate, that when Boats or Barks arrive upon 


any Fart of his Sands, the Gate may be opened. Again the ſmall Dut 


* 


Prejudice of his Graſs without ſome Recompence. 


The Lords adhered to their former Interlocutor : But fur 


| f N Pres; ther found, That 
the Duke could not run his Dike within the Littus Maris; and remitted to 


the Lords Ormiſtoun, Forglen and Pancaitland, to viſit the Ground, and take 
Probation how far the Sea flows, and to fix March-ſtones. Upon whoſe Re- 
port; June 19; Inſtant, the Lords found, That the Littus | 
Foot of the green Brae, and that there is no Paſſage either for Horſe or Cart, 
betwixt the Foot of that green Brae and the Rock in the Sea; and therefore, 


nd no Man is bound to ſuffer the Loſs and 


Mari comes to the 


that the Duke had Right to build the Wall of the Incloſute upon the ſaid Rock; 


but with ſuch Steps over the Wall within the Littas Mari, as will allow a 


Paſſage for walking on Foot upon the Littus Maris, for publick Uſe allen- 
nerly; and decerned and declared the Duke's Right and Property in theſe 
Terms, according to this and the former Interlocutor, February 19 laſt. 


* 


. of Dalrachn 7). 


oN Report of the Rord Cullen, in the Action at the Inſtance of Jah 
A Chalmers, againſt the Laird of DEER the Queſtion being, Whether 
in the Modification of the Expences of a Witrfeſs, he ought to have Allowance 
for the Charge of a Horſe ? The Lords found, That if the Witneſs depone, 
That he uſed to ride when he travelled, and that he came on Horſeback to 


7. 5 a = : . — . . N 99 ' ; _ . * * 9 1 CE Pa © B Ii BE 13 $$: 


depone in this Cauſe, he ought 10 have the Expence of his Horſe allows | 


ed him. 


* 


June 12, 1713. Mr. John Stuart of Aſcog, Beilie Hope, and other Creditors. 


of the deceasd James Muirhead of Stevenſon, againſt the Earl of Orkney and 


—— 


William Hamilton of Wiſhaw. 


Sog and others confirmed before the Commiſſaries of Edinburgh Execu- 


Earl of Orkney as having intrometted with their Debtor's Mony, and the 
Laird of Wiſhaw who received it from the Karl, © 
Alledged for the Laird of Wiſhaw. He cannot be obliged to repete or pay 


* 


back the Mony. Becauſe, x. He as Creditor to James Muirhead had, by 


Virtue of Letters of Adminiſtration from the Prerogative Court of 9 bh 
3 e qq uplifted | 


Qqqq3z 


tors qua Creditors to James Muirhead who died in Flanders, purſued the = 


prone 
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5 I Fournal of the Seſſion; containing 


uplifred the Mony from the Earl of Orte, reſiding in England as Colonel of Pu 
an Engliſb Regiment before the Purſuers Confirmation in Scotland. And pr 

«mes Muirhead having died an Officer in a Regiment under Exgliſb Pay in a 
| Feed Country, without having Larem & Focum, or any Effects in Scotland 
= ( whereby he had chang'd his Domiciliam ) there was no other Way to affect 
the Mony which he leſt behind him, but by adminiſtrating to him conform to 
the Law of England. 2. An Adminiſtration in England being a Title of In. 


* * „ / , | 
i tromiſſion, equal to a Confirmation in Scotland, February 1687, Eliot of 0 
[ Dunlabyres contra Dryden; and the Defender being prior Tempore in Diligence, th 


in Medio unuplifted; yet after the Defender, inveſted with a law ful and effectual 
Title, hath bona Fide uplifted the Mony, and got Payment, it were ſtrange 
5 to make him refound it, qus ſuum recepit! And as by our Law, an Execu- 
8 tor, tho? not qua Creditor, uplifting the Defunct's Mony, may exhauſt the ſame 
by Debt due to himſelf before the Confirmation, merely Exceptione Compen. 
1 | ſationis, Stair, Inſtit. Tit. Execatry, 9. 73. January 26, 1628, Adie contra 
EL Sera: Multo mag is may this be done by the Defender who is Adminiſtrator 444 
= ' Creditor for Debt due long before the Adminiſtration, . 
2M Anſwered for the Nef, Had the Subject of the Competition been Rez 
M0 muobiles (which we call properly Goods as diſtinct from Sums of Mony or Oh- 
= fligations for Mony) a Title behov'd to have been made up to them in Flax 


| | 9 is pot ior Jure. But again, 3. Whatever might be faid, were the Mony ſtill 


4 


ders, where Muirhead died, and the Goods were. But here the Queſtion i; 
concerning a Sum of Mony belonging to a Scotſman dying abroad, which, as 


=_ :: Res fungibils, Uſa perit, and can be no otherways affected than by a Conkir- 2 
[ mation in Scotland, which is Aditio Hereditatis Mobiliam, The Defunct; | 
= dying in Flanders at the Time of Payment, will make no Alteration in th: 5 
E Point of Law: For the Maxim Mobilia ſequuritur Perſonam, muſt be under. WR" 


_ ſtood either of the Place where he died, and then it excludes the Egliþ | | 
ED | Adminiſtration, as well as the Confirmation in Scotland; or it muſt be und. 
' ſtood of the Locus Origins, which affords Preference to the Purſuers, who 


have made up their Title in Scotland. Nor doth the Engliſh Adminiſtration | di 
concern the Earl of Orkney, who made Payment to the Defender ; the Ex! WM: 
=_ being a Scottiſh Man, and a Scottiſh Peer, and Commander of a Regiment 5 


RR. originally levied in Scotland ( tho? under Exgliſb Pay) and ſubject to anſuer WM 
WE. > before the Courts in Scotland. The Prattick in February 1687, Eliot of Dunla- Wilt 
byres contra Dryden, is a quits different Caſe, for an Exgliſb Adminiſtration 
1 might be a colourable Title to excuſe from vitious Intromiſſion, and jet not 
1 ſufficient to prefer in a Competition. 2. Where can there be a legal bonus 
3 Fides with ſuch Defects, which might as well be pretended from a Title made 
up in any foreign Country? Again, bond Fides doth liberate a Man from Wl 
Repetition of Annualrents, Fruits and Profits, but never from anſwering for 
the Stock, or Inheritance, And the Brocard ſaam recepit holds only, 1. Where WM 
Payment is made by the. Debtor, and not where it is recovered by Diligence Wl 
out of his Effects. 2. Where the Diligence is juſt in the Form of Law, tho 
not preferable. Neither of which can be apply'd to this Caſe. 
Ihe Lords ſuſtained Wiſhaw's Alledgeance, and Defence, That hea true 
Creditor of the Defunct did boys Fide uplift the Mony by Virtue of an Admi- 
_ iſtration in the Prerogative Court of Canterbur), before any Proceſs or Con- 
firmation in Scotland. j od my i eons IM 1 


lune 18, 1713. Alexander Montgomery of Kirktounholm, giv} Enſig# 

IN a Proceſs at the Inſtance of Alexander Montgomery againſt Enſign Willian 
I Brow», for Payment of 1000 Merks contained in a Bond granted ee 
r ö | 5 Purſuer, 
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Deciſſons of the Lords of Seffion, &c. 111 3. 
urſuer, by the deceas'd Alexander Moodie as Principal, an 7 
50 et of Edinbergh as Cautioner : The Lords fuftaiged eee 0 25 5 
Defender, as repreſenting the ſaid Adam Brown his Father, without Neceſſiti 
to diſcuſs previouſly the principal Debtor ; albeit Adam Brows the mem 
was not bound conjunctly and feverally with the Principal. In Reſpect he 
was bound as full Debtor with and for him; and the Principal died inſolvent. 
Now the Benefit of Diſcuſſion is not competent to a Cautioner, but where the 
Creditor may have paratam Execationem againſt the principal Debtor : And b. 
the Novel, 4. C. 1. the. 24. of Diſcuſſion is not neceſſary, in Caſe of the 
principal Debtor's Abſence, or Infolvency,. © F 


— 5 . - 5 


Eodem Die. Sir Thomas Burnet of Leys, againſt the Heretors of the Shire 
of Kincardin. 1 


N the Suſpenſion at the Inſtance of the Heretors of the Shire of Xincardin, 
1 of a Charge given to them by Sir Thomas Burnet, to meet and ſtent them- 
ſelves for Fees due to him as their Commiſſioner to the Parliament, from the 
Year 1689 to the 1703 : The Suſpenders produced a Letter from the Charger 
to James Miln of Hatton one of the Suſpenders, bearing theſe Words, I con- 
feſs I had never any Occaſion to do you any Act of Kjnaneſs ; but T hope I have 
ſerved the Shire faithfully, and burdened them with no Expences, and I do fully 
diſcharge you of any Expences upon the Account of my repreſenting your Shire, 

The Lords found the Letter imported a full Diſcharge and Exoneration 
Joo the whole Heretors of the Shire, as well as to James Miln to whom it was 
directed, of all Commiſſioner-fees preceding the writing of the faid Letter, 
e the Letters tou no oo EEE on anne 
= Albeir it was alledged for the Charger, 1. Ilad non agebatur in that Letter 
io diſcharge the Shire, but to diſcharge James Miln, to whom only the Com- 
pliment was intended. This appears from the adjected Words, Of which I 
diſcharge you, which were ſuperfluous, had a Diſcharge to the whole Shire been 
imply'd in the preceeding Words, That he had not been burdenſom to the Shire: 
Et Actus agentium non operantur ultra eorum Intentionem. 2. Theſe Words, 
Ihave burden d them with no Expences, import no more a Diſcharge to the 
Heretors of the Commiſſioner-fees due by them; than a Creditor's writing to 
his Debror, I have not been burdenſom to you in calling either for principal Sum 
eus, can infer a Diſcharge of both. 

In Reſpect it was anſwered, 1. If the general Confideration of the Shire 


bear, That he had ſerved the Shire faithfully, and burden'd them with no Expences * 
Theſe Words, I do fully diſcharge you, afford no Argument for reſtricting the 
Effect of the Letter to Hatton, but are the particular Inference to him the 
Letter was directed to, from the general Premiffes in Favours of the whole 


that he hath nor been burdenſom in calling for his Mony, and the Charger's 
writing to the Suſpenders that he hath not burdened them with any Expences 
For in the one Caſe the Creditor declares wherein he hath not been burden- 
fm, Vi x. In calling for his Mony; in the other the Charger declares that he 
hath not burdened them with the Debt it ſelf. But then again, ſhould a 
Creditor write to his Debtor with whom he is compting, that he has not 
burdened him with ſuch a Sum, and thereupon. plead Favour in other Parti- 
culars, ſuch a Letter would come little ſhort of a Diſcharge. So that theſe 
Words, I have burdened the Shire with no Expence, can imply no leſs than the 
upgiving all Claim to them: Seing it is not a Delay to ſeek Expences, but a 
Diſcharge of them, that could make the Shire not to be burden'd, 7 e 

eee . 1 


was not then in View, but only James Milu's Concern, why did the Letter 


Shire. 2. The Parallel is not juſt betwixt a Creditor ſignifying to his Debtor 
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June 19, 1713. . The Creditors of the dete William H 
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buy the Granter's Creditors : The Lords, upon Report of the Lord Royfouy, 
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Uh FHodem Die. Alexander Murray of Burghtoun, gainſt Robert Meclellin 
_ 1. FN a Reduction and Improbation at the Inſtance of Alexander Murrq of 
I QBargbioun whoſe Predeceſſor was Heretor of the Lands of Barc/ay, againſt 
Robert Meclellan, for reducing a Wadfſet of theſe Lands with Infeftment there. 
|  6n in the Defenders Perſon, flowing by Progreſs from the Lord Kzrkendbright; 
_—_ there being a Certification granted againſt the Lord K7rtcaabright, the De. 
1 fender's Author: The Purſuer would have the Defender's Right to fall ig 
ne Conſequence, ' The Defender, for fupporting his Wadſet, founded on Pr. 
_ Feription : In ſo far as the Lord Kzrkcndbright the Reverſer poſſeſs'd by a Back 
tack from the Wadletter as his Tenant from the Year 1651, till the 164, 
When the Wadſetter obtained a Declarator of Irritancy of the Back-tack ; after 
Which Time the Wadſetter himſelf poſſeſs'd, and in the 1680 adjudged for the 
Back- tack Duties unpaid ; which. Adjudication was equivalent to a Diſcharge 
, or eden 
©  . _-* Alledged for the Purſuer. 1. The Defender's Right being only a Wadſct, 2 
=: limited Right of Security can produce but a limited Effect. For tho' Fourty 
pp » Foars Poſſeſſion conform to a Wadſet Right might exclude: Action upon per- 
I ſonal Back- bonds, or Queſtions concerning Payment of the Mony, or Exceptions 
or Reaſons for reducing the Wadſet Infeftment it ſelf: Yet Poſſeſſion by Virtue 
ol ſuch a Title, could never make an abſolute Right of Property, to cut off 
the Proprietar from the Right of Reverſion, or make the Wadſet Right be- 
come any Thing elſe than a Wadſet Right. No Right can be acquired byf 
"Preſcription, but what is poſſeſs d: Therefore a Wadſetter poſſeſſing only 7 
P igzoris (which differs from a Right of Reverſion) ean never acquire by 
Preſcription a Title to the Reverſion. This agrees with the Principles of the 
Ciovil Law, Pignori Rem acceptam Uſa non capi mus, quia: pro aliens paſidimus 
I. 13. F. de Hlurp. & Uſucap. and the Right by  U/acapro, or Preſcription 
olf Pledges or Hypothecks, accreweth to the Pehtor, L. 33. H. g. | thor Now} 
2n improper Wadſet with. a Back-tack to the Granter ( ſuch as this in Queſti- 
on) is in the ſame Caſe with a Pignus or Fhpotbecs im the civil Law: Seng 
in both the Creditor: pofſidet pro alieno, in ſo far as his Poſſeſſion exceeds the 
Sum for which the Right was granted. The Caſe of Wadſets containing Re- 
verſions: incorporated are excepted from the Act of Preſcription 1617: There: 
fore no Preſeription can give the Wadſetter a Right to the Reverſion, or an 
irredeemable Property, tho? it might render the Wadſet it ſelf unquarrellable 
ẽẽẽũss ſuch. 80 that 2. If Preſcription were competent in this Caſe, it behoved 
to accrew to the Lord Kirkcadbright's Repreſentatives, whoſe Right is red wy 
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ö by the Certification, and the Wadſet Right falls in Conſequence: According 3 
to the Rule, Reſoluto Jure Dantis, reſolvitur Jus Arcipientit, It can no mote. 
e W original Richt is removed, thau Accident fine Sub- 

jelto, or à Relative without z Correlate. 3. There can be no Preſeription in 
this Caſe, for Want of a continued Poſſeſſion by zhe Wadſetter. 4. The Aa. 
Judication againft the Lord Grkcudbrigbe can afford no Defence, becauſe it 

Aries only the Lord Kirkewabright's Right, which the Purſuer bath reduced: 

/ Beſides, the Back- tack- duties adjudged for were ſatisfied by Intromiſſions with. 

| in the Legal. CJ © 6 VOL RAT $65 TAO . Ls 5 FEE 6 © 
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Anſwered for ehe Defender. 1. A Wadſet Right is certainly a Rigbt of Pro- 


perty, and à good Title for Preſcription, except againſt the Reverſer, The 
Realon of the Exception is the Pactum de retro. vendendo, which hinders the 
Wadſetter's hon Fides with Reſpect to the Reverſer, and all deriving Right 
from him: But as to all other Perſons. who have no Intereſt in that PaFun 
or Reverfion, the Wadſetter's Right of Property is abſolute and unlimited. 
And when the Reverſion comes to be diſſolved by Diſcharge and Renungiati- 
on, or Tranſmiſſion in Favours of the Wadſetter, his Right turns as full and 
| abſolute, as can be, and is underſtood to be ſo even retro from the Date of the 
wadſet Infeftment. So that here the Reverſion being perſonal to the Lord 
| Kirkendbright and thoſe deriving Right from him, the Purſuer who has no 
Right from him, cannot queſtion the 'Defender's Title in whoſe Perſon any — 
Right of Reverfion belonging to the Lord Kirkewdbright, ſtands eſtabliſhed = 
his Adjudication; which is equivalent to a Diſcharge of the Reverſion. 2. The 
Brocard Refoluto Jure Danits, &c. takes no Place againſt the long Preſcription, 
Fot one who pleads Preſcription is ſuppoſed to derive his Right 4 non Do- 
mino; ſeeing otherways he needed no Preſeription ta fupport it. The L. 
13. F. de Uſurp. et Uſucap; imports only that the Poſſeſſor of a Pignus cannot 
preſcribe a Right againſt the Reverſer, cauſe he knows it ta be reverfible: 
But he can preſcribe it as to all others, Its true that conform to the 1. . 
g. 4. F. eod. Poſſeſſion of a Wadſetter is alſo Poſſeſſion of the Granter of the 
Wadſet: But that can never hinder the Wadſetter to plead chat ſame Paſſel- 
lian for himſelf againſt all others except the Reverſer. 3. The Reverſers 
Polſeſion by the Back- tack, was the Wadletter's Poſſeſſion. And as a Wadfet- 
ter's Poſſeſſion is imputed to make up Preſcription in Favours of the Reverſer: 
50 the Reverſer's Hoſſeſſion by a Back-tack, may he aſeribed to make up Pre- 
ſcription to the Setter, who hath the Diſpoſition under Beverſion. For Pof. 
{on by virtue of a ſubaltern Right from another, is aſcribed to the Grant 
er's Title: And by the Act of Parliament” 1617, Poſſelton by Perſons them: 
ſelves, or others; having their Right, ſufficeth to found Preſcription. 4. Al- 
beit the Defender's Adjudication were ſtill open to the Lord Kirkcudbrighi (as 
it is ſhit by Deereets and Preſcription.) yet the Purſuer liath no Intereſt to 
n DRyaret of the Sums: therein, by Intromiſſion within the Legal: In 
Fegard, he the Purſuer doth not repreſent the Lord Kirkcudbright, nor hath 
wy Right from Rim to the Reverſion of the Adjudication, and the Defender, 

+ Replyed' for the Purſuer. Granting that a Wadſet is a Right of Property re- a 
= lirided only by the Clauſe of Reverſion, and that the Clauſe is conceived in 
Favours of the Reverſer and his Aſſignies; Ergo quid? A third Party not 
| aving Right io che Reverſion, cannot quarrel: the” Wadſet: But it doch got 
Hollow, That 3 Wadſetter poſteſfing as fuch, may acquire the irredeemable 
Right by Preſcription, The Diſtinction, that tho'a Wadſetter cannot preſcribe 


aainſt the Reverſer, he may againſt other Parties, is without the Auchozity of 


Law or-Periflot, A Wadſetters Right is, like 477 Fmitarus, a limited Title 
J of & Da, incopall of Aatung by Crckriptign 7 $60G. 
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N Dean in aBofom bY; his Right doth n binder him to pol. 
ſeſs bana Fide pra ſuo ; and tho Preſcription may render a Weak Title good, 
it can nevet altet the Nature of a Right, and make a redeemable Pignus be- 
N Feome irredeemable Property. 2. As the Wadſetter cannot acquire by Preſcrip. 
1 tion: So neither is the Right öf Reverſion perſonal to the Reverfer's Heirs 
3 05 RT Aſſignies, but tis real, inharens Solo, being (as the Word iwplies Ja Re- 
turn t6 the anient Property. So that the Purſuer, hy diſcuſſing the Right of 
"the Reverſer and His Heirs, may as Proprietar quarrel the Defender's Wadlet, 
as flowing 4 non Habentè Poteſiate m, and remove that Incumbrance affecting 
his Property. 3. Albeit in the Matter of Preſcription, Poſſeſſion of the Cre. 
ditor completes the Title in the Perſon of the Debtor, L. 18. L. 34. H. 4. F. de 
3 cap. And a Wadſetter's Poſſeſſion is the Reverſer's, 18 July 1667. Lady 
hf "Burg ie contra Strachan; Let Poſſeſſion of the Proprietar is not, in the 
Tk Conftrutionaof/L w, the Wadſetter's Poſſeſſion, ſuch e Poſſeſſion i is 
._- _ » not ſufficient-to found Preſcription, which requires a real and continued Poſ. 

| uo = IN "ſeſſion : For the Words in the Adt 16173 By "themſelves and others. having 
5 eir Rights by Virtue. of their beretable Infiementts, can never be extended 

to an Hetttor. or Reverſer poſſeſsing Lands contained in his own Infeftments. 

5 io The Lords ſuſtained * Defence of Preſcription, to ſupport the Wadſet 
1 Right, and found the ;Reverſer's Poſſeſſion by a Back-tack;® ought to be con. 
join d with the Wadſetter's, . to. make up the Preſcription : : But repelled the 
Alledgeanee, That the Bagk-tack Duties for which the Adjudication was led, 
Were {atisfied. within the Legal; the fame not being proponed by the Repre- 
X72. ſentatives of the Lord Lirkeudbright, and in Regard the n * 
1 entre. Ne had 1 * to eo Nents. | 


Ec Jem Die. " Patrick Buchanan Mech, in Oui w, ve buen rus | 
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. Buchanan as Cautioner for them, having granted Bond conjunctly 
1 and ſeverally for 1000 Merks to Jobn Acheſon, wherein the three Principals / 
oblige. chemſelyes to relieve one another: pro rata, and to relieve the Cauti- 
Oker in generaF Terms, without mentioning either pro ruth, or conjundly and 
ſcuerul): In a Proceſs at the Inſtance of Patrick Buchanan the Cautioner, 
Who paid the Debt upon Diſtreſs, and took Afi lignation from, the- Creditor for 
his Relief, againſi®Fobn French'one'of the Co-pritie e 
The Lords found John French liable to relieve Patrick hen in oh 
x 5 dus and not pro rare for his own third Part only: Albeit the Co-principals } 
A va not obliged in the Bond to relieve him conjunctly ar 1d ſeperally, but 
only to relieve him in general. In, Regard, the Co- prineipals being bound to 
the original Creditor conjunckly and ſeverally, were 1 bound ſo to the Cau- 
ttioner, Who interpoſed confunctly and ſeusrally far them, and by Payment YN 
upon the Aſſignation, came in Place of mY 9 arc 2 For 4 Cuutiner' E 
Relief muſt by 8 to he | mos? F 4 
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65. F. 9. ff. pro Socio. ſecundum quam Sententiam judicatum f, , 6.0 
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The Lords, found, 1. That the funerary Expence doth 
Dead's Part only, but comes off the whole Head of the Exe 


not affect the 


Lords found, That the building of the Monument, being by Warrant of a 


teſtamentary Deed, the Expence thereof comes off the De 
they ſeem'd in their Reaſoning to be of Opinion, That a M 
to à Defunct, whoſe Character and Fortune deſerved one, would be con- 
ſidered as a Part of the funerary Expences; and fo come off the whole 
Head. 3. The Lords found, That the Expence of the Co 
off the whole Head. 4. They found, That the Expence of the Aliment and 
Mournings do alſo affect the whole Head of the Executry : Becauſe, they 


purſued, if there were no Executry ; and that the Defun& was under an 
Obligement for his Wite's Mournings; tho' the Extent thereof was not known 
till after his Death: Tt e e 


4 
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June 23, 1713. William Scot of Raeburn and his Tutors, gainſt Walter Scot 
of Hycheſter and his Tutor. ear be e id 


N the Year 1686, The deceasd Sir William Scot of Harden made a Tailæie 
ef his Eſtate in Favours of himſelf in Liferent, and to Sir William Scot 


male lamfully to be begotten of his own Body); which failing, to Robert Scot his 


zie above-mentioned, ſhould happen to contravene, then and in that Caſe the 
: Of T ail zte, T 


tevoked the firſt Tailzie before it was completed by Infeftment, and made 


4 pon Heheſter is ſerved Heir and in Poſſeſſion. 


nities of Regiſtration and Publication, and containing no Reſervation to 
W alter or revoke, but on the contrary, ſeveral ſpecial Reſervations of Power 

to provide particular Sums in Caſe of a ſecond Marriage, Oc. The Re- 
vocation thereof, and the new Tailzie are intirely void and null. Eſpecially 
J conſidering, That Sir William Scot younger ſtood obliged in the firſt Tailzie 


[teferved Power to burden it: Er Exceptio firmat Regulam, & c. 


in the naked Terms of 4 gratuitous Obligation, without being perfeRed by 
Charter and Seaſin, was no more than a Deſtination of Succeſſion, with a 


onument ereed 
nfirmarion comes 


thought theſe to be Debts of the Defun&, for which the Heir might be 


elder of Harden hi Father in Fie, and failing of him by Deceaſe, to the Heirs. 


Brother. german, and the Heirs-male of his Body; which failing, to the Heirs male 
of Sir William Scot elder his Body, which failing, to the Heirs-male of Raeburn 
bs Body. Which Tailzie was made with the ordinary Prohibitions and Ir- 
ritancies, and particularly, That it ſhould be no ways lafit to the ſaid Sir Wil- 
liam Scot elder, and the Heirs of Tailzie and Proviſion above- written ſucceſſive, 
in no Time coming to alter or infringe the ſame, nor to ſell, anail zie, diſpone or pat 
away, &c. And in Caſe the ſaid Sir William Scot elder, or the Heirs of Tail. 


= Deeds done by them ſhould not only be null, but they and their Deſcendants 
Pould loſe and 10755 their Right, and the Eſtate devolve upon the next Heir 
| is Bond of Tailzie was regiſtred, Fly 15, 1691, and Inhi- 
dition {ſerved thereon, at the Inſtance of ſome. of the Heirs of Intail. In 
Wl the Year 1698, young Sir William Scot, with Conſent of old Sir William 


new Tailzic, wherein Eycheſter is brought in before Raeburn, and there- 
William Scot of Raeburn, to whom the Eſtate of Harden would have now 


5 alen by the firſt Tailzie, purſued Reduction and Improbation of the ſecond; 
on this Ground; That the firſt Tailzie being perfected by All the Solem- 
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to reſign to himſelf in Liferent allennerly, whereby he excluded himſelf 
from oing any Deed in Relation to the Fie, except in ſo far as he had 


ſt . Aiſwered for Hycheſter the Defender. 1. The firſt Tailzie while it remained 


— 


„ Mela 


View to the hard Circumſtances, that young Sir William Scot, and the Earl 
of Tarræ Repreſentative of the Family of Fhcheſter lay under at the Time, 
by the Diſpleaſure of the Government; and ſo was alterable at the Maker's 
Pleaſure, when his Affairs took another Turn. And in a reſembling Caſe of 
James Muirhead of Breadiſbolm, the Lords ſuſtained the retiring and cancelling 
of a Diſpoſition aſter Infeftment taken thereon, tho? not regiſtred, as being 
a ſimple Deſtination of Succeſſion, with ſpecial- Views. It doth not import, 
That young Sir William was obliged to reſign to himſelf only in Liferent, Had 
the Tailzie been completed by Infeftment, he could not indeed have altered 
the ſame; Not as if he had been tied up by the gratuitous Peſtination, but 
| becauſe he would then have been denuded of the Fie, and none but a Fiar 
can alter the Succeſſion. But notwithſtanding the uncomplete Bond of Tail- 
zie in Queſtion, young Sir William remained Proprietar, with a Power to alter 
the Succeſſion. It is of as little Moment to object, That Sir William reſerved 
a Power to himſelf to burden the Eſtate in certain Events, and not to alter 
totally : For that was neceſſary upon Suppoſition of his intending ro have the 
Tailzie ſtand, that the Heirs by their Acceptance might be liable; but it can- 
not be thence inferr*d, That Sir William could not totally annul the Bond of 
Tailzie, and appoint different Heirs, which Power belonged to him ex Natura 
Rei, without any Reſervation. 2. Old Sir William the firſt Inſtitute, or rather 
firſt in the Fie, did concur and conſent to the Revocation by young Sir Willi. 
am. And tho? old Sir William could not by himſelf alter the Tailzie, having 
got the Right /#b Modo: Why might he not, with Conſent of the Granter, - 
who impoſed that Qualification upon him, renounce ſuch an uncomplete Deed, 

| whereby the remoter Heirs had only Spem Sauecelſionis? As had young Sir 

_ William made the Right to himſelf, and failing Heirs-male of his Body, to his 
Father, and ſubjected himſelf as well as the other Heirs, to all the prohibitory 
Clauſes : Could not he, while the Tailzie continued uncomplete, alter the 
ſame. ? No doubt he could: For a Perſon cannot, by ſuch a gratuitous Deſti- 
nation, where he lyes under no Obligation to another, tie himſelf up from the 
free Exerciſe of his Property; and Nemo poteſt ſibi imperare, nec efficere ne Lezes 
obtineant Locum in ſuo Teſtamento. As to the Act of Parliament 1685, anent 
Tailzies, whereby Heirs of Tailzie are hindered to Sell, Analzie, &c. That 


„ . EE e 
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reſpects only Heirs of Intail, and not the firſt Fiars . 
Rephed for the Purſuer. 1. A Perſon may diveſt or oblige himſelf as firm- 
Iy by a gratuitous Deed, {( while the Queſtion, as in this Gabe, remains be- 
twixt the Diſponer or Obligant, and the Perſon to whom the Diſpoſition or 
Obligement is granted) as he may do for onerous Cauſes. Our Law makes W 
no Diſtinction betwixt Obligements in Relation to Succeſſion, and thoſe re- 
lating to any other Subject. Could a gratuitous Bond bearing no Faculty to MW 
alter, be revoked after Delivery to the Creditor? I ſuppoſe not: Weſcit Vox Wl 
miſſa reverti. The Performance of the voluntary Obligement becomes ne- 
cefſary. Our Lawyers diſtinguiſh betwixt Bonds of Tailzie, and Iofft-W 
ments of Tailzie, where the Deviſer is ſtill Fiar: Holding that in the laſt Caſe, MW 
he may freely uſe his Property where he hath not tied up himſelf ; but can 
never be free of a Bond of Tailzie without implementing. It detracts no- 
thing from the Strength of the Obligement, that no Reſignation or Inſeftment 
followed upon it: Seing the following it out by reſigning and infefting, were 
Deeds concerning, not the Granter of the Tailzic, but the Perſons in whoſe! 
Favours the Obligements and Procuratories were conceived; and it bad been 
in vain for Sir William, who obliged himſelf without reſerving a Faculty to 
alter, to interpoſe for ſtopping Refignation or Infeſtment. If the firſt Tailzie 
was made, as the Defender alledgeth, to ſerve a Turn, and protect the Eſtate 
from any Incumberances that might ariſe upon young Sir William's Facts: 
This argues a Deſign to have it permanent, and to exclude all Power of Revo- 
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| Deciſions of the Lords of Seſſion, &c. 1713. 683 
Expences of her Huſband's Funerals, and the building a Monument + ki 
the Confirmation of his Teſtament, and her own . 7 
ment of the Defuncts Family till the next Term after his Deceaſe: All which 
ſhe alledged muſt affect the Dead's Part only, and could not leſſen lier legal 
Share. Becauſe, 1. Nothing diminiſheth the whole Head, but what is due 5 
the Huſband before his Death; and he could not properly be Debtor for his 
ſunerary Charges before his Deceaſe, when theſe had no Being, and there 
was not a Creditor. Now a Reli& hath Right to her Share of the Huſband's 
Moveables at the Moment of his Death 3 not by any Succeſſion, but Fure 
woprio by Diviſion of the Goods that were in Communion during the Mar- 
rage, under the Huſband's Adminiſtration : Upon Diffolution whereof the 
Wife acquires no new, but continues her former Right tanquam Domina, 
without Neceflity to confirm her Share. And as ſhe could claim no Part of 
y Thing that fell due to the Huſband at the Minute of his Death: So 
neither ſhould ſhe be burden'd with Debts to which his Repreſentative became 
liable by Diſſolution of the Ic: Sir Jobn Nisbet in his Doubts and 
Queſtions Tit. Funeral Charges, is clear of this Opinion, That the funerary 
Charges ſhould affect only the Dead's Part, theſe not being a Debt contra&- 
ed during the Communion. And therefore the Huſband's funerary Charges 
muſt be paid out of the Dead's Part, as the Expence of the Wife's Funerals 
would come off her o] n Share, 2. The Expence of building the Monument 
falls to be conſidered and determined upon the fame Grounds of Law with 
the funerary Charges: The former having had no Foundation till after Diſ- 
ſolution of the Marriage, and being of the Nature of Legacies or Donations 
Mortis Cauſa, that are pagers ory out of the Dead's Part. 3. The Ex- 
pence of confirming the Defuncts Teſtament can burden only his Executors: 
Becauſe it was not a Debt of the Defun&. For if it were a Debt of the De- 
W fun&, it would be due whether there were a Teſtament or Confirmation, or 
boot, which cannot be pretended. Confirmation is a Deed of the Executor, 
chom Law obligeth to confirm, before he can have a Title: And the Relict; 
do has Right to her Part without Confirmation, cannot be burden'd with _— 
Wy making up the Right of a third Party. As ſhe hath Right to her Terce of  Mf 
= Lands, and to her Share of the Moveables, without any Burden of the Ex- 
Wl pence of the Heir's Service: She can as little be burdend with the Expence 
c the Executor's Confirmation, which is Additio Hereditatis Mabilium. 4. The 
W Lady's Aliment to the Term ſubſequent to her Huſband's Death can affect 
W only his Executors, and the Dead's Part, being due only by his Reprefenta- 
W tives for the Maintenance of his own Family: Seing otherways the ere | 
W would be obliged not only to maintain her ſelf, but alſo her Huſband's whole 
W Family in that Interval. My Lord Stair in the cloſe of his Title Conjugal 
obligations, ſays, Wives haue not only a Half or Third of their Husband's | 
= Moveables, but have their Aliment till the next Term after their Hujs = 
Land Death: Which is the ſame thing, as if he had ſaid, their Aliment is 
dot payable out of their own Share of the Moveables : Seing otherways, they 
could not be ſaid to have their Aliment over and above that Share. The 
1 Origine of Aliments due to Relicts, ſeems to have proceeded from the ſame 
e WH Cauſe that obligeth a Huſband's Succeſſors to pay the Expences of Child-bed 
ic Wl to chem: And as the Relicts themſelves were never burdened; with any Part 
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en of the Expence of the latter, neither can any Part of the Charges of the for- 
to WF ther lie upon them. 5. The Reli&'s Mournings burden the Huſband's Exe- 
1c WF cutors, and not her ſelf, Stair Inſt. Tit. Comug. Oblig. F. 10. 12 November 
us 1684, Lady Kirkbouſe contra Neilſon, 7 Fuly 1675, Wylie contra Moriſos : 


*W Brcavfe, theſe were no Debt due by the Defun& when he died, and the Re- 
lass Share of the Moveables belongs to her from the Moment of her Huſband's 
wm 4 . e Death, 
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Death, free of all ſubſequent Debt. Nothing being ever claimed upon the 
Account of Mournings unleſs they uſed and worn, ſhews that the Price there. 
of is not the Defunct's Debt, which muſt be certain and fixed at the Moment of 
his Death, Again, where there are no Moveables, Mournings are due by the 
Heir, which demonſtrates theſe to be a Burden only upon the Defund's Svc. 
ceſſor: And the Reli& draws her Share without any paſſive Title of Repre. 
ſentation, In fine, there being no civil Obligation upon Wives, Children, or 
Servants to wear Mournings, and the ſame being uſed only ex Pietate, out of 
Deference to the DefunA's Memory, the Burden ought to lie upon his Succeſ. 
ſors, and not upon his Relid. 3 OE 
Anſwered for the Purſuer. 1. Albeit the Expence of the Funerals falls not 
due till after Diſſolution of the Marriage, yet it is properly the Defunct's Debt. 
Qui propter Funus aliquid impendit, cum DefuntFo contrahere creditur, non cum 
Herede, L. 1. F. de Religioſ. et Sumpt. Fun. and Momentum primum Mortis annu- 
meratur Vite : Therefore the Defunct's whole Moveables muſt be burden'g 
with his funerary Charges ; in the ſame Manner as with a Bond whereof the 
Term of Payment fell due after his Deceaſe. Eſpecially conſidering, That 
funerary Charges are a Debt preferable to all other moveable Debts. Nor 
can it . were not the Dead's Part ſufficient to fi- 
tisſie the funerary Expence ; whatever Moveables are extant may be ſub. 
jected to the Payment thereof, before the Heir can be reached. 2. Since 
the Expence of the Monument aroſe from the Defunct's Will in his Life. 
time, and the Relict occaſion'd the ſame; there's very good Reaſon for 
laying it upon the whole Head. 3. It's the univerſal Practice of all the 
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Commiſſary Courts in Scotland, to deduce the Expence of Confirmation of 


the whole Head, founded on this good Reaſon : Becauſe, tho? the Wife need 

not to confirm her Share of the Moveables for eſtabliſhing a Title thereto; 
yet it is impracticable to make the Diviſion till the Subject be confirmed, | 
and the whole Moveables brought fairly in the Teſtament, that Creditors 
or others concerned be not injured. 4. There is the ſame Reaſon for de. 
ducing the Aliment and Mournings off the whole Head, as for deducing MW 
the funerary Expences : The Former, as well as the Latter, being a Debt 
of the Defunct. The Queſtion in the Place cited out of the Lord Stairs In- 
ſtitutions for taking the Relict's Mournings off the Dead's Part, is not, Whe- MW 


ther ſuch Debts ſhall come off the whole Head of the Executry, or the 


Dead's Part only; but whether, ſeing the Wife received the Goods from 
the PFurniſher, ſhe be liable for the ſame proprio Nomine, or if the Executry MW 

be mn? : . ---- - d oo RS 
 Replyed for the Defender. The L. 1. F. Relig. makes nothing for the 


Purſuer. For the Poſition appears to be a Fiction in Law from the Word WW 


Creditur: And gui contrahere creditur, de Facto non contrahit. This is further 5 


evident from the beſt Gloſs on that Law, which adds, 4b Herede tamen Wi 
recipit, ut et a Patre vel Domino, L. 12. F. 2. F. cod. And datur hes Aiiio il 
adverſus eos ad quos Funus pertinet, utputa adverſus Heredem caiero/que Wil 


Succeſſores: Whereas the Reli& draws not herShare by Succeſſion, or tanguam i 
Heres. That the funerary Charges are a preferable Debt, cannot be apply'd I 
to this Caſe, where there is a valuable Executry, and the Queſtion is not 
concerning the Preference thereof, but only concerning the Fund of Payment. 
So *tis an Amuſement, to pretend that if the Dead's Part be not ſuffici- 
_ ent, the Wife muſt bury her Husband out of her Share : For that pre- 
ferable Debt falling firſt to be paid, if the Dead's Part come ſhort, the 
Wife can have nothing. Upon the whole, it may be noticed, That the 
learned Joannes a Sande ſays, Quod apud Friſios Societas conjugalu non cenſe- 
tur continuata uſque dum Inventarium faerit confectum, Senatuſque noſter hans 
Qaaſtionem definiendam exiſtimavit ex Jure Romano, L. 59. L. 63. $-8 & 
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Way of Obligement, is not of that irrevocable Force with a Bond to pa a Sum; 


our. any Payment of Mony, Paction, or mutual Tailzie. Sir Williams pro- 


thereof; with Conſent of Sir William his Father the firft Inſtitute, and is actu- 
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Purſuers having inſerted the Firſt and Tenth Days of January laſt, which fell 
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within the Gries «ry for: the Day SC ES in * 2 : 
The Lotds refuſed to caſt che Proceſs upon 225 Head, but allowed the wrong 
Days filled up to be amended. Albeit it was aledged for the Defenders, 
That ſuch a Favour us d only to be indulged, when à Summons given out 
blank in the A is e wp a. e Party with e or fil 
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1 Right to the he Heſender's ſingle Eſcheat : Berau, he lives within ; Regal 
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inte gran ES 55 ee : 22 the Fa Sir 42 * 
conſtituted Here ditarii Balivi F171 Regalitati, 
cam 23 Is: ks Phivile is, Immunitatibus, T 1 Commodita. 
 Tibus, Proficuis & Divorits ieee; & cum onnious Honor ils, Dignita- 
 tHibas;/ Emolumentis c Libertatibus" quibaſcumqar, ſimiliter & adeo libere in on 
nibas Reſßpeckibus, ac ullus alius Dominis Regalitatts, 27 diftuns Regnum Meer un 
Scotia atitar, potitur & exereet, Virtute ſaarum” Art arum, rium & Inf 
Jamentoram earundem Legum & C onftitutionum hui us Regoi Ne ofers utt e y eXercert 
poterint Cum Eſcheris Vitalibus, Reditibus & Foriefatturis, amniun; Per ſonarm 
gue infs a didt am Regalitaten que Jab pr rædicti Criminibus corum ue all, 0 call. 
3 aut Robelles denanciati,. convict * TForinfabti fuer iht, ant. alio [wocunjie 
Modo caderint, intromittendi, le vandi, afpgnapdi, 2 tnſuper donandi, „  eadems 
ue cum omni ore 2 nos s ad elders baba, hahemus, ; ve aer potes 
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3 Decifions of the | rds of Ce fon, &c. 1 71 3. 689 | 
his Regality or not, needed not to have been partic 1 
Lands Leing erected with all the Privileges of a Regaliey . and the 
ing a Diſpoſition of Eſcheats, muſt be ſo underſtood as to es with te 
Erection. 2. The Act of Parliament requires only Baillies; and Lode * 19 
of Regality, to qualifie by taking the Oath : Therefore Sir William * 0 
whoſe Payouts the Regality of Kjaroſs was erected with all the Prieileges 
competent to any Lord of Regality, could not, through his not qualif _ 
fall from his Privilege of gifting Eſcheats, which is competent to a Log 

Regality as ſuch, and not to Baillies of Regality, but by ſpecial Grant 28 

their Lord. And tho) Sir Milliam be named in the Charter only here: ub 

Baillie of Regality, yet having annexed to his heretable Right all the Privileges 


competent to any Lord of Regality : His not qualifying according to I. 
Y only deprive him of the Exerciſe of Juriſdi daes Baillie * Row. 


coul 
lity; ſuch as holding of Courts, the Benefit of Sentence-mony, and other 
Perquiſites or Dues of Court; and could not cut him off from diſpoſing of, the 
Caſualty of Eſcheats, which is no Exerciſe of Juriſdiction, but a Part of his 
property, that belongs to him, as to a Lord of Regality, tho? the Rebel be 
judged and his Lands ly within another Juriſdiction, June 26, 1680, Toung 
contra L. of Raplaeh, Mackenzie, Crim, Part 2. Tit. tn. + 12 | 

dint deen Os .F — 5 nary Brace had Right to gift ſingle Eſcheats 
allen within the Regality of Kzzroſs ; and that by not takin Oaths, he 
CCC 


Bodem Die. Walter Carmichael, gainſt Thomas Lockhart Her Mejeſty's 
eee leiht 8 


Nun Eſtate of Mair of Auniſtoun, being fold by a judicial Roup to the 
Creditors competing for Payment out of the Price in the Purchaſer's Hand, 
Walter Carmichael, who had Right to a perſonal Debt not bearing Annualrent, 
wpon which Inhibition was uſed, being preferred to the reſt in the Year 1707: 
The Lords found, That Walter, Carmichael. the Inhibiter, being no real Cre. 
ditor affecting the Subject of the Eſtate at the Time of the Sale, hath no Right | 
to Annualrept of the Sum for which Inhibition was uſed preceeding the 
Ranking; he not having adjudged. till after iu. 


Albeit it was alledged tor Walter Carmichael, That atcanque the Purchaſer 
be not obliged to pay the Price to any Creditor, till he make up a real Title 
for his Security ; yet the Quota of the Price among the Creditors themſelves is 
determined according to the Ground of Preference. So that he being claſs'd 
with Preference in the Decreet of Ranking ſimply upon the Foot of his. Inhi- 
bition, that intitled him to a Share of the Price as it lay in the Purchaſer's 
Hand at the Time of the Sale; and conſequently to draw Annualrents thereof 
as Acceflory to the Stock. Had Walter Carmichael adjudg'd never ſo ſhort 
While before the Sale, he would certainly have drawn his Share of the Price 
with Annualrents of it from the Date of the Sale: And yet his Preference 
could not have proceeded upon the Adjudication, which had been, poſterior 
by the Space of ſeveral Years to other Adjudgers. Now how could he loſe the 
Annualrents of his Share of the Price for not adjudging, and yet could not be 
preferr'd upon an Adjudication, but only upon his prohibitory Diligence of 
Inhibition? The Caſe is to be ſuppoſed, as if the Price were immediately to 
| be divided at the Sale; ſeing the Ranking was declaratory, and added no new 
Right: If then the Price had been divided at the Sale, the Inhibiter would 
have been preferr'd for the Sums ſecured by his Inhibition, and the Purchaſer's 
Powet of retaining for his own Security, till the other had eſtabliſhed a rea! 
Title; is Fi tertii to the Creditors: 5 Bayes . "Ip" 10 
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Inga RefpeR it was anſwered for Thomas Locthart, That had Walter Cat. 


michael adjudged a little before the Sale, he would have got Annualrent becauſe 
of his Adjudication, tho' late, and drawn the Principal by Virtue of his In- 
hibition out of the Hands of prior Adjudgers, eum omni Cauſa, or with it's 
Acceſſory, that is Annualrent falling due by the ſubſequent Adjudication: 
But the Inhibition intitled him to Preference for no more than the Sum there. 
in, which did not hear Annualrent ; and the Ranking him Fictione brevit Manus 
gave him no new Right. Let it be ſuppos'd that the Price of a! common 
Debtor's Lands were to be divided among his Creditors at the Sale; the 
Adjudgers would properly get the whole Price as a Surrogatum of the Subject 
affected by their Diligence: All a perſonal Inhibiter could do if he did pre- 
ſently inſiſt, were to force the Adjudgers poſterior to his Inhibition to pay 
him his Mony; and if he did not inſiſt, but ly off for the Space of Seven Years 
'd which 1s .the f preſent Caſe) he would ſtill get no more than his Mony. 
Again, had the Ranking preceded the Sale, no Doubt the Inhibiter inſiſting 
had got his Mony either hrevi Manu from the Purchaſer, or longa Mann from 
the Adjudgers after they had drawn the Price, and then might have lent it for 
Annualrent. But ſtill ſo long as he doth not inſiſt for Payment, his Mony 
can bear no Annualrent, more than it would have done againſt the Debtor, 
while there was no Sale intended. The Inhibiter-hath no Right to the 
Lands or Rents, and therefore no Right to the Annualrent of the Price, which 
belongs to the Adjudgers, as the Annualrent of the Price efitheir Lands. 
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2 1, 1713. Alexander Stuart Merchant, againſt Patrick Haliburton: 0 


X Lexander Stuart Creditor to Patrick Haliburton, intented à PfbcæſS of 
© - fraudulent Bankrupt ' upon the Act of Parliament 1606, againſt him, 
wherein the Lords found it proved, That the Defender contructed great Sunis if 
Mony within Three Months of his ibſconding; and that he did not keep, or at let 
produce any Compt-books of his Dealing, nor any Copy- bool of Letters written) 
him, nor Letters written to him for clearing the Courſe of his Correſpondemze, mr 
| Invoice of the Goods ſent him from abroad.” But found it not proved that he hit! Wl 
withdrawn his Effects from the Diligence of his Creditors, farther, than that thr: Wl 
appears #0 viſible Cauſe for exhauſting his Stock, and contracting ſuch couſiderible il 
| Debts. And found, That the ſaid © aalifications\ proved art relevant to iner, 
that the Defender is fraudulent Bantrut. f 
Then when the Lords were about to adviſe what Puniſhment to inflict 
upon the Defender, he pleaded the Benefit of Her Majeſty's Indemnity, MK 
Aledged for the Purſuer. The Indemnity (which extends only to the pub- Ml 
lick Concerns) cannot take Place here in a Proceſs at the Iuſtancè of a private Wl 
Party, without the Concourſe of the Fisk-: For Indulgentiu generalis nec con. 
cedi debet, in Prajudicium Partis, nec facienda cum Detrimento alterins, Perez 4 Wl 
Tit. Cod. de Sentent. Paſſis & Reſtit. And for the ſame, Reaſon, the Puniſn- 


ment of Cutters of green Wood, hath been found not to fall under the In- 


demnity, the Party injured having Intereſt in the Fine. 
' Anſwered for the Defender. The Indemnity would not ſree an Offerider 
from any pecunial Fine appointed by Law to be paid to the Party injured, in 
Lieu of his Damages: Yer where Puniſhment is inflicted; not for repairing the 
Parties Damages, but ſimply per Modum Peng, the Indemnity muſt take Place. 
. G. The Pains of deſtroying green Wood being Ten Pound for the firſt 
Fault, Twenty Pound for the ſecond, and Death for the third, Ad 11. Par. 4. 
Ja. 5. the pecunial Pains for the firſt and ſecond Faults fall not under the In- 
demnity, becauſe they ſeem to be calculated tor the injured Party's Reimburſe- 
ment; but capital Puniſhment which Law inflicts for the third . 4 
* e l Regard 


wiſe, Death excepted, is no Ways adapted to the Intereſt of p 
but merely ad Vindict am publicam ; and conſequently doth 


except ſuch as are therein particularly excepted, among whi 
| fraudulent Bankrupcy is not found. | ; 


_ Deciſuans of the Lords of Seſſion, &c 1713. 691 
Regard to the publick Utility, without any Conſiderati N 
would certainly be indemnified. Now the Puniſhment of faulen Brel. 
rupts by the Act ot Parliament 1696, being Iofamy, Baniſhment or Sink: 


f _— „„ * * * \ a> 


f , 


« 


rivate Parties, 


: | doth withou' : 
come under the Indemnity, which pardons every Thing that e wavy 
| \ 


ich Exceptions 


' : 


The Lords ſuſtained the Defence founded on the AQ of Indem 


nity, relevant 


| to exempt Patrick Haliburton from the Penalty of the Act of Parliament 16 96 
upon fraudulent Bankrupts. Inn ee 


| july 3, 1713. Mr. William Cochran of Kilmaronock and George N apier . 


ef Kilmahew, againſt Sir John Houſtoun of that Ill and Robert Cun- 
ingham. 0 . Fe os pe AI 


T7 ; Ilmaronock, who ſtood obliged to relieve Kilmahew of all Debts he might 


be ſubject to as Heir to Sir Patrick Maxwel ot Newark, raiſed Reduction 


and Declarator of Extinction of a Bond for 17800 Merks of Principal bearing 


Annualrent from the Date, ſubſcribed by Sir Patrick blank in the Creditors 
Name in the Year 1670, and aſſigned by Robert Caningham to Sir John 


Hou ſtoun for an onerous Cauſe: Which Bond the Purſuer contended ſhould 
make no Faith, but ought to be reduced, and declared void for the Reaſons 
following, 1. The Bond continued blank in the Creditor's Name and never 


heard of by any repreſenting the Debtor for Thirty nine Years. And tho“ 


there be Inſtances that a Bond for ſome Time upon certain Conſiderations hath 
been kept blank in the Name of the Creditor : Yet there is no Inſtance that 


a Bond of this Conſequence has gone about by Legerdemain fo long without 


ever being ſo much as heard of, or any Evidence given what Steps it has taken, 


or by: what Hands it has come about at any one Period. 2. Sir Patrick 


Maxwell Subſcriber of the Bond and his firft Heir had an opulent Fortune, and 
werein that Condition, that they could not probably have ſuffered this Bond Z 
to ſtand out unpayed to an uncertain Creditor. 3. Robert Caningham, in 
_ whoſe Hand it ſeem'd firſt to appear, being ordained to ſhew the Manner how 

be came by it, ſaid he found it among Agnes Montgomery his Mother in Law's 


papers when ſhe died in the Year 1689: Which Agzes Montgomery lived and 
died in a poor Condition, without any poſſible Means of acquiring ſuch a 

Sum ; and tho? ſhe lived to a great Age, and died of a lingring Sickneſs, never 
made any Settlement or Conveyance, or the leaſt Mention of this Debt. 
4. Again Robert Cuningham for about Eighteen Years after his Mother in Laws 
Death conceal'd it, Vi. Till the Year 1708, when it was forc'd into Light 


by this Proceſs. Albeit he was not only conſcious of the Neceſſity of doing 


Diligence in the inter im if he had a Mind to ſecure his Mony, Patrick Maxwet 
the laſt Heir's Eſtate becoming then mightily incumbred : After whoſe Deceaſe 
he was called and compearing as Factor for the Eſtate in all the Proceſſes 


A 


wherein it was wholly diſcuſs'd and fold. Nay, he did not produce or found 


upon ſuch a Bond in a Purſuit againſt him at the preſent Heir's Inſtance, 


wherein he was decern'd for and paid a great Sum: Which he might have 


avoided in a great Part by founding upon his Intereſt in the Bond.. And what 


could this be attributed to, but only a Deſign ro keep Things quiet till the 


8 
* 
8 


Writer and inſtrumentary Witneſſes were all dead, who could tell Tales, and 
give Light in the Matter, as they now are? 5. Robert Cuningham had many 
Occaſions of getting this Bond into his Hand from among the Writs of the 
Family of Newark, where probably it lay undelivered, or retired: He being 
We TY of FOE: 725 {$7 6Þ's: 7 many 
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and Sir George Maxwels, the Havers might have thought th - 
cured, and many Accidents might have hindered a Proſecution againſt Petric WM 


Debt. There is ſmall Weight in the Preſumption drawn 
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many Years Factor, Truſtee, and Manager for the ſaid Parrick Maxwel, an 


caſie interdicted Perſon; and having after his Death poſſeſs'd'the Houſe where 
the Charter Cheſt ſtopd, which ſuffered manifeſt Alterations and Handling in 
that Time. Now a blank Writ in à Servant's Hand, is underſtobd in Law to 
be the Maſter's, unleſs he not only condeſcend, but prove How he came t6 the 
Poſſeſſion of it. 6. He uſed other Writs belonging to the Family, to tlie Pre. 
judice thereof. Nay further had threatned, That this, tho? the firſt, fhoulq 
not be the laſt blank Bond, he would attack them with. From alt Which 
Circumſtances of Fact, the Purſyer pleaded, That the Prefumption 6f Verity, 
Solemnity, and Delivery with which Law hath favoured eompleted- Writs ou 
of the Granter's Hand, is taken off. So that not Delivery, or retiring, or any 


Thing is rather to be preſumed, than that a Writ liable to ſo much Suſpicion, 
* ſhould have the Authority and Force of a binding Obligation. 


Anſwered for the | Defenders, All the Qualifications urged for annu [ling the 
Bond in Queſtion, are at moſt but vagrant and uncertain Præſumptionès ho- 


minis, which, however they may create Suſpicion in the Mind of a Judge, 


can never elide the Præſumptio Juris for Delivery of a Writ, by its being out 
of the Hands of the Granter. For otherwiſe all Pref umptions ſhould be 
rendred equal, that is equally uncertain, and at the Arbitremerit of the Judge. 


Whereas Præſumptio Juris can only be taken off by a contrary poſitive Proof, 
and doth not depend folely upon the Judge. Facti Quæſtio in Poteſtute Judi 
cantium, Furis Authoritas non eſt, L. 1. F. 4. ff. ad Senatuſc. Turpil. J. 15. 


In fin. Pr. ff. Ad Municip, cum Fudex Legit fit Mini ffer Legis Opinionem et 


Praſumptionem ſequi debet, Vinn. in Not. ad Weſemb. Tit. as Probat. In the 


* N 0 "4 = % Rs 6 „ > Ty ET TT aZ ef s n ot N 
Opinion of all Lawyers Præſumptio Judicis, which at moſt is but ſemiplens 


Probatio, or Suſpicis, mut cede to the Prefumption of 10, left, Cer 


cluſ. 1227 F. 4. Mengch. de Prefumpt. Lib. 1. Quæ ff. 29. In the riext Place 


the Preſumption of Law for the Delivery of a Writ, from its being out of the 
Cranter's Hand, is yet ſtronger in the Caſe ef blank Writs, than in thoſe 
where the Creditor is fixed from the Beginning: Blank Writs being Intended 
to circulate as ready Mony, without any ſuch Incumbrance in their Tran Wl 
miſſion by Writ and Witneſſes, as other Writs labour under. The Proof of 
Delivery in the Caſe of blank Writs is abſolutely impra&icable, and can laft WW 
of all be required by the Debtor in the blank Writ, who muſt know that he is Wl 
bound to every Haver, and can object nothing, but againft the Validity of the 


* 


Writ it ſelf. The Objections againſt the Bond are particularly anſwered, thus, 


1. The Bond's being near preſcribed before it was founded on, is of no Mo- 


ment, ſeing Preſcription is not run, and there might be other Cauſes for not WM 


: 


ſceking after the Debt ſooner, than a Suſpicion or Doubtfulneſs of the Iuſtneſs 


thereof: As it being a blank Bond paſſing from Hand to Hand, might hive WW 
b Sir Parick Wi 
eir Mony well ſe- | "2 


7 


been ſhort Time in any one Perſon*sPoſlefſion, During he . 


\ 
1 


Maxwel. Agnes Montgomery's Silence about the Bond mig ht have been owing 


to her Ignorance, or to that ſuſpicious Humour whereby ſhe concealed from 


Her Friends moſt Things that concerned her. Robert Cuningbam's Taciturni- 


ty after the Bond came in his Hand, can as little derogate from the Credit of 
it; for he knew ſo much cf the Circumſtances of exhauſting the Eſtate by 


Adjudications within Year and Day, as that Diligence then was. unneceſſary 3 
and it was a pure Accident that one or two Adjudgers about that Time got ſome 
Share of the Price, which he did not foreſee. Yea, unleſs Kilmabew had 


entered upon his Tranſaction with Kilmaronock, which was as little then in 


View, the Bond would never have appeared, but e a $ © loft 
rom the Subitantl- 
ouſneſs 


— 
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ase 1913. 69} 

ouſneſs of the Debtors Sir Patrick Maxwel and Sir George hie Go 

Men of the beſt Condition will ſometimes need Credit 40 3 . od | 
the Family of Newark was under a conſiderable Burden before Patrick Max. 
wel came to the Eſtate. Again, tho“ Agnes Montgomery was a Woman in 

Straits, and the Bond might have been a Fund of Credit and Advance of Mony 
to Sir Patrick Maxwel at the Beginning: Yet bein 

through many Hands upon different Accounts before it came to Agnes Mont- 
2 And even if Accident brought it to her, tts {till good againſt che Vebtor. 
u a Queſtion of this Kind it is not ſufficient to bring Preſumptions from the 
Cireumitances of the Haver, without offering ſomething that ſtrikes directly 
againſt the Bond it ſelf, ſhewing that it was never binding upon the Granter : 
Unleſs there were a Competition betwixt the Haver and another Creditor 
claiming Right to the Blank-bond, Thus, tho' the Circumſtances of Perſons 
who have Bank Notes may found a Preſumption, That they do not belong to 
them, or were not fairly come by : The Bank being Debtor and only con- 
cerned to get in the Notes, could not thereupon refuſe to pay, unleſs they 
could prove that the Notes were ſtollen from them. And albeit Law hath 


deftine Tranſmiſſion thereof: Yet the Obligement, whether to a blank Per- 
ſon or to one named, is equally binding upon the Granter, who ſtill owes 
the Debt, albeit the Perſon who claims it may not be the true Creditor. ' So 
that the firſt four Preſumptions againſt the Bond are ſufficiently taken off: 
Albeit the Defenders had not lately diſcovered Sir George Maxwel's miſlive 
Letter to John Rae Writer in Edinburgh his Agent, defiring him to ſearch for 


upon him, or what rigid Creditor might be filled up in it: Which Letter 
leaves no Ground of Doubt about the Bond. 2. As to the Alledgeance, That 
the general Preſumption of Delivery ought not to take Place in this circum- 


mis is not to the Purpoſe, for the Nature of blank Writs exclude all e 
bout the original Creditor : And this in Queſtion, might have been tranſ- 
mitted through 20 Hands before it came into Robert Cuningham's Poſſeſſion, 


can have no Influence to preſume that the Bond was retired, and afterwards 
taken out of the Charter Cheſt, till ſuch time as it be made appear by ſome 
good Evidence, That the Bond did truly return, and. was ſeen in the Charter 


Cheſt of Newark, or in the Poſſeſſion of the Debtor in the Bond. So a Factor 


HE among his Conſtituent's Writs, until its being there was proved, 9 July 167 
HM Henderſon contra Monteitb. And tho? it were made appear, That the Bor 
WS was lying retired in the Debtor's Charter Cheſt, ſhall a Factor or Servant im- 


naediately lie under the Imputation of Diſhoneſty, becauſe he has a better 


Opportunity for it ? This neither Law nor Charity preſumes. But upon the 
whole; the Preſumprions relating to the Antiquity of a Debt never purſued for, 


a Deciſion, obſerved by Dirletonn, 7 January 1675, Laird of Luſs contra 
WWW /S 
| Rephed for the Purſuer. Blank Writs are moſt ſuſpected by our Law and 

awyers; Stair Inſtit. Lib. 3. Tit. 1. 9. 5. Dirletoun Deciſ. 334, And 


of blank Writs, the Lords have allowed Expiſcations and Trials, and 
have preferred Inhibiters, Donatars, Arreſters, to Perſons whoſe. Names 
have been filled up in blank Aſſignations, bearing Dates anterior to. the 

8113 Rebellion 


gblank, it might have gone 


now diſcharged blank Writs, for preventing Prejudice to Creditors by clan- 


the Bond in Queſtion, that they might underſtand who was Creditor, and ex- 
preſſing his Trouble about it, for that he knew not how ſoon it might come 


having a blank Writ in his Hand, was not preſumed to have taken it from 


4 


therefore where ever any Cauſe of Doubt occurr'd concerning the filling up 


ſtantiate Caſe, of a blank Writ appearing in the Hand of a Factor or Servant, 


who was not Factor till the 1683. Again, Robert Cuningham's being Factor 


and the Quality aud Condition of the Debtor and Creditor are over-ruled by X 
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theirs, as Poſſeſſion preſumes Property in Moveables. And as the: lat- 


ter is elided by contrary Preſumptions, Stair Lib. 4. Tit. 45. §. 8: 80 


may the preſumed Intereſt of the Haver of a blank Writ. Beſides, the 
Defenders are in the weakeſt Caſe of Havers, ſeing their Title is derived 
from a Place, and not from a Perſon in any Form of direct Conveyance 
or Delivery: It was found among the Papers of Agnes Montgomery, and no 
better than Put of ſuch as find ſtollen or ſtray'd Goods. The Weakneſs 
that attends blank Writs may be further confirm'd hy the ſubſcribed-Opinion 


of Meſſiears Van Mayden,and Van Dyck Profeſſors of civil Law in the Univerſity | 
of Utrecht, which runs thus. Cenſemus ¶ ſuppoſita Factorum Venitate ) Ra. 


tiones et Preſumptiones ex Circumſtantiis Perſonarum, Temporis, aliiſque de- 


ductas, quibus Inſtramentum de quo queritur 4 Roberto Cuningham productun, 


alſum vel ſuppoſititium eſſe contenaitur, adeo eſſe fortes et luculentas, et tot 
Prejudictis ac Argumentis firmatas, ut illas conjunitim ſumptas pro indubita. 


tis Probatianibus habendas eri ſtime mus. Nec dubitamus quin ut alia qualibet 
Inſtrumenta, ita et illa que ſcripta ſunt in Carta vacus ſive blanca, etiam poſt 


quam Teſtes Vitam cum Morte commutaverunt, in dubium vocari, et ob tot 


ac tales, quot et quales, in hac Facti Specie camulantur Fraudis et Talſi Suſpi- 
ciones omni probandi et obligandi Vi ac Poteſtate deſtitui et privari poſſint. Quare ſi 


in hac Lite eſſemus Judices, ſine ulla Heſitatione omnino pro Domino Kilmaronock, 


contra Robertum Cuningham ejaſque Socios, pronunciaremus; eamque ab hat 


anjuſta ac calumnioſa Petitione abſolveremus. The Preſumption of Delivery 


of a Writ out of the Granter's Hand being only Preſumptio Far, may be 


taken off by a contrary Probation, and it cannot be denied, That Preſuny. 


tiones Hominis are a Species of Proof equally ſtrong as any Preſumptio 
of Law, that admits of contrary Evidence; as the learned Voetius Menochiu 


and Aflins obſerve, and the Lord Stair Inſtit. Lib. 4. Tit. 45. N. 18, 


23. tells us: And the golden Rule in theſe Caſes is expreſs'd in L. 3. f. 
de Teftibus. Again, by the Current of our former Deciſions, Bonds and WM 
other Rights have been annylled by violent ſtrong Preſumptions: As of 
Latency and lying long dofmant, and the Quality or Condition of the 

_ Debtor and Creditor, Februar) 6, 1668, Chiſholm contra Rennies, Felmary M 
27, 1666, Creditors of Lord Gray contra Lord Gra, February 1697, 4 


Sir Robert Grierſon contra the Earl of Annandale, December 15, 1681, Mercer 


of Clavaage contra the Lady Ala), December 17, 1684, Lindſay contra Cu- 
ning ham head, and in a late Caſe 1688, betwixt the Duke of Hamiltoun and 5 
Cuningham of Auchinharvie, the Duke and Dutcheſs were aſſoilzied upon W 
Evidences given, That it was convincingly improbable that the Bond pur- WM 
ſued for could be truly reſting, tho? the Creditor was a Perſon of intire WM 
Reputation, and the Bond had been publickly own'd, and paſsd thro' ſe- Ml 
veral Hands by legal Tranſmiſſion. Which evinceth that the Lords have 


ſtill been in Uſe to ballance the Preſumption of Bonds being out of the. 


Debtor's Hands, with fatisfying Evidences that they could not be truly reſt- | | 
ing. The Lords have alſo found blank Writs in the Hands of Factors and 


Servants to belong to their Maſters, and Obligations filled up in a Servant's 


Name to be due to the Maſter, December 1682, Cornwall of Bonhard con- 


tra Burrel, February 8, 1710, Melaren and Din contra Executors of Major 


” Chiefy. As to the Prattick 1675, betwixt the L. of Laſs and the Earl of 
| Nithſaale, the ſame hath been either altered, or the Plea ſopite by an Agree- 


ment. Becauſe *tis omitted out of the Viſcount of Stair's Collection at the 
Time, and obſerved by no other Hand, nor any Mention of it upon Record. A- 
gain, the Bond was not blank, but filled up with the Creditor's Name, 1 2 5 

$1; Kh "4 Law 


Rebellion, Arreſtment or Inhibition: And at Length the Act of Parliament 
1696, declared blank Bonds void. The Defender's Title is not founded 
on preſumed Delivery, which properly ſpeaking cannot. agree to a Blank 
or no Body; the Havers of blank Writs are preſumed to have them as 


2 


A. 2 . Mi. 


” * ) 
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 » Deciſions of the Lords of Sefton, &c. 10 13. G6 
Law preſumes was originally fo, tho? the Ink appeared different: Tt havin 
been uſual to make Bonds blank in the Creditor's Name, and fill them 8 
ex Intervallo at ſigning. Beſides, the Qualification in that EP 


- D 6 
| not up to whit is pleaded in Kjlmeronoc's Caſe, from the Bond beg 


not only in the Hands of a Factor, but a Manager with the oreateſt 
Powers, even to the tranſacting of the Granter's Debts wlio had conſtant . 
Acceſs to all the Granter's Writs, and gave many of them up to thirg 
Parties, and pretends not to be Creditor in the Bond, but a bare Finder 
The Letter from Sir George Maxwel to Rae, doth not ſuppe Z 


21 | NS | | pport the Bond 
in Queſtion: For Sir George was not Granter of the Bond, but only his 


Heir, and the Letter imports only, That he underſtood from uncertain 
Accompts, that there might have been ſuch a Bond, but was in doubt as 
to the whole Contents. It's Petitio Principii for the Defenders to alledge, 
That a blank Bond being out of the Granter's Hand cannot be quarrelled 
by his Repreſentatives: For a Bond filled up ab Initio may be quarrelled 
upon pregnant Preſumptions, and much more a blank Bone. 
Daplyed for the Defenders. The cumulative Preſumptions urged out of 

my Lord Stair's Inſtitutions, are chiefly in Matters of Fraud and Truſt, 
which indeed arę to be proved only in that Manner. And ſo do the Deciſions 
produced by the Purſuer in Support of his Qualifications, land all in Effect 
into Caſes of Truſt and Fraud or Payment, and are founded upon plain 
Proof of ſuch Circumſtances, as leave no Room with the Judge to doubt of, | 
termed in Law, Indicia indubitata et Luce clariora, ubr Circamſtantiæ ita” 
Fattum premunt ut moraliter ſit impoſſibile Rem aliter ſe habere, The Authority. 
of the Deciſion 1675, betwixt the Laird of Luſs and the Earl of Nithſdale, 
cannot- be diſputed, becauſe not found in my Lord Stair's Collection; for „ 
'tis obſerved by a Judge of great Learning and Exactneſs, whom no Body. 7. 
will preſume to have impoſed upon the World any Thing fictitious. And J 
it can't be imagined, but that among the accurate and far greater Number 

of Deciſions collected by the Lord Stair, ſeverals might have eſcaped his 
Lordſhip's Obſervation. But which is more, the Decreet it ſelf in that 
Matter ſtands recorded in the Low Parliament-houſe. Where ever Writs have = 
been called in Queſtion as abſtracted, and not fairly delivered, it was con= | 
ſtantly found neceſſary in the firſt Place to prove, That ſuch Writs were 4 
in the Cuſtody of the Perſons, from whom they're alledged to have been „ 
abſtracted: Upon this plain Ground of Law, on poteſt videri deſiifſe habere, | 
di nunquam habuit, L. 208. F. de Reg. Juru. And whatever Suſpicion 
may remain of Agnes Montgomery's not having this Bond; the Lords will 
remember, as a learned Lawyer 4d L. 14. Cod. de Probat. obſerves, That 
licet Saſpicio alii ſufficiat, Judici tamen non ſuſficit, quia Jude ex Sacra. 8 
mento ligat us eſt, ſecundum allegata et probata judicare, As to the Opinion 
of the two forein Lawyers procured by the Purſuers, the Defenders 
don't doubt their being Perſons of Repute in their Profeſſion. But at the 
fame Time, it may be obſerved, 1. However the Nature of  Preſump- 
tions may. be very well known from the Rowan Law, yet little or nothing 
of blank Writs ( which crept in afterwards for the Benefit of Commerce) 
is to be known from that Fountain: 2. Had Kzlmaronock and Honſtour 
ſointly tated the Query, and given the Honorary to. theſe Lawyers, their 
Anſwer perhaps would' have been in other Terms. br. © The Lawyers 
were not informed of the Miſſive Letter now produced, which very much 
alters the Caſe: So that upon the whole, little Weight can be laid upon 
—.. e to 
The Lords ſuſtained I Qualifications: and Reaſons of Reduction, relevant 

to, extinguiſh the Bond, not only gde the Cedent, but alſo found the Aſ- 
ſigny to be in no better Caſe than he as to the Competency of the Reaſons 
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of Reduction: In Reſpect the Aſſignation was made aſter the Bond was 
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quarrelled by Reduction and Improbation. 
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july 7, 1713. The C 


* _ againſt James Hamilton of Dalziel. 


N a Proceſs at the Inſtance of the Creditors of young Orbiſtoun, againſt 
James Hamilton of Dalziel and Others, for proving the Tenor of a Diſ- 
poſition granted by the deceasd William Hamilton of Orbiſtoun elder to his on- 
ly Son : The Lords repelled the Alledgeance proponed for the Defenders, That 
the Diſpoſition, whereof: the Tenor was crav'd to be prov'd, was innovated 
by Contract entered into at Cramond, betwixt old and young Orbiſtoun, hoc 
Loco; reſerving to the Defenders to be heard thereon aſter the Tenor is prov'd, 
and allowed them to give in a Condeſcendance of the Qualifications, That the 


Diſpoſition was cancelled and retired by old Orbiſtoun, and to prove the ſame 
before Anſwer. . as, 4 GR 


Albeit it mus alledged for the Defenders, That if the Writ, whereof the Tenor 
is offered to be made up, hath been innovated and altered, a proving the Te- 


nor cannot proceed. Becauſe, then the Purſuers have no Intereſt, and a Party 


having no Intereſt cannot purſue: Action being Jus | perſequendi quod ſibi de. 
betur, not competent vagrantly to every Perſon having a Mind to inſiſt, but 


only to ſuch as can ſhew their Intereſt in what is acclaimed. Nor is there 


any Difference in this Matter, betwixt a proving of the Tenor, and other 


Actions: On the contrary, proving of Tenors being extraordinary Remedies, 
are not to be admitted till every Thing objected againſt the Purſuer's Intereſt 


be diſcuſs'd. So in Exhibitions ad deliberandum (which like this is a preparatory 


| vhere. V. the Purſuers Intereſt, ceas'd, and there can be no further 
Step made till the Import of that Defence be tried. Every acceſſory Proceſs 


to the Means that lead to it; and & contra, one that hath no Right to the End, 


odugnt not to be admitted to uſe the Means to attain what is the Right of ano. Wl 
ther: Conſequently, what is relevant againft the principal Concluſion, is 


relevant againſt the Acceſſory of proving the Tenor. Were a Renunciation of 
the Diſpoſition under young Orbi ſtouns Hand produced, his Creditors could 


not proceed in proving, the Tenor, till the Renunciation were diſcuſs'd: Now, 

1 Innovation hath the ſame Effect in Law, as a Diſcharge Or Renunciation = 
and the Lords are always in Uſe. to reſtrain Humour of Parties in putting others Wl 
to unneeſſeary.. Charges, by ſuſtaining the common Exception, Fruffra pre- 


In Reſped 


#? 
. 


it was Anſs wered for the Parſuer, | 


” 7 * 


being of the Nature of a Transferring in Stata quo, prejudicial to no Party: 


For if the Writ whereof the Tenor is to be prov'd was good and effectual, the 


Party leſed by Accident ſhould have it redintegrated by the Aſſiſtance of Juſtice; 


and if it was exceptionable, it will be ſo ſtill after proving the Tenor, and all 
Defences againſt it intire. The Inſtance, of an Exhibition 4d Deliberandum, is 


forein to the Purpoſe: For none can deliberate about a Succeſſion, Where 


there is nothing to ſucceed to. Whereas a Perſon may juſtly prove the Tenor 


of a Writ tho” innovated; ſeing innovated Writs are not always extinct, but 
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Creditors of James Hamilton younger of Orbiſtoun, 


ate Proceſs) 'tis a good Defence, That the Defunct was de- 


uſt be determined by the ſame Rules, as the Principal Proceſs, if inſiſted in, : 
would: Finis dat Formam Negotio, he that hath Right to the End, hath Right MW 


. WS H „That they are not obliged to plcad 
their Intereſt, or diſpute the Import of the pretended Innovation, until their WW 
Right inſtructing the ſame he complete and in the Field, which they are bring- W 
ing in by proving the Tenor. This regularly ſhould meet with no Oppoſition, 


ene yep tn, © a 


been i had been cerminty good. Now, hin fin 


WHT without it: More than it could be quarrelled as null for not bearing, That they = 
ere N itneſſes to the open and publick reading and crying of the Oyeſſes, which 
Ware likewiſe ſaid to be done in the Execution. 1 
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| Deciſions of th 1 Loyd 7 of Seffion, dee. 1713. 


1675, Binnie contra Scot, obſer wd by Dir! *97 
1675, Binnie contra Scot, obſerv'd by Dirletoun, Again. à U. 1 
nunciation could not ſtop Proceſs of Tenor: dee dhe er «Se 
may be prov'd for other Effects than for obtaining Implement or Pefor : Ta 
Beſides, a Diſcharge is not the ſame with an Innovation, the firſt dein 8 91 
rect Extinction of à Right, and the other an Extinction implyed only a The 
Brocard, Fraſtra probat ur, Cc. is miſapply'd, for the Purſuers, without any Hu- 
mour, decline to diſpute the Point of Innovation, till they be iz Pari Caſa 
with the Defenders, by having their Right complete in their Hands, Which 
they are proſecuting upon their own Charges, without any Trouble or Ex- 
pence to the other Party. 5 e 


\ 


. July 8, 1913. Andrew Baillie of Parbroth, contra Robert Nisbet of Green. 
drew Baillie th, Nisbet of Green- 
huolm, and Archibald Nisbet of Carfin. „„ 4 1 


N a Reduction ex Capite Inhibitionis, at the Inſtance of Andrew. Baillie; 
A againſt Robert and Archibald Nisbets, the Defenders objected three Nul- 
lities againſt the Execution of the Inhibition, Vis. 1. It doth not deſign the 
Party at whoſe Inſtance the Inhibition was uſed, nor the Party againſt whom, 
otherways than by a general Relation to the Letters, contrary to the Act of 
Parliament 1672, which, tho' it mention only Executions of Summons, in- 
cludes alſo Executions of Inhibition, Horning, and the like: Summons and 
Letters being Terms of promiſcuous Uſe in our Law, as is clear from A 45, 
Parl. 5. Ja. 5. and the A& 40. Parl. 1695. At33. Parl. 1469. AG 74. Parl. 
1540. 2. The Execution doth not bear Delivery of a ſubſcribed Copy to the 
Party, which is a neceſſary Solemnity by AZ 139. Parl. 12. Ja. 6. For when 
an Execution doth not bear, That the Formality required by Law was uſed, 
it is preſumed againſt it, That ſuch a Formality was omitted. 3. The Execu- 
tion doth net bear, That there were any Witneſſes to leaving of the Copy, 


but only to its . „ ed *5 
. Anſwered for the Purſuer. 1. The AQ 1672, relates only to Summons; 


different Diets of Compearance to Purſuers and Defenders, &c, Now, there 
are no ſuch Terms uſed with Reſpec to Inhibition, which is a complete Secu- 
nt by the Execution and Publication, and cannot be regulated by the Statute 
WT alorefaid. 2 Law doth indeed require, That Copies of Summons and Let- 
ers delivered to Parties, be ſigned by the Executer, but not that the Execution 
Wl expreſly bear, That the Copy delivered was figned. 3. If the Meſſenger after 
= Nrration of his having left and affixed a Copy, and uſed the other particular 
Wl Solemnities, had ſaid no more but before theſe Witneſſes, &c. and the Witneſſes 


Witneſs to the affixing, can never wrong the Execution, which had been goo 


* 


The Lords repelled the Nullities, and ſuſtained the Execution. 82 


july 9, 1713. Tie Date of Montroſe contre Archibald Mfaulay of Ar: 


＋ HE Duke of Montroſe ſtanding infeft in the Dukedom and Regality of 
Lennox, purſued a Reduction, Improbation and Declarator ee is 
Valſals, and particularly againſt Ardincaple, who claimed an heretable Rig! , 


T Ki 


the Commencement and Continuation of Proceſs before the Lords of Seſſion t 
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698 A Fournal of the Seſſion; containing 


to the Office of Bailliary of the Regality of Lennox. The Defender for vouch- 
ing his Right to that Office of Bailliary, produced certain heretable Rights of 
the Bailliary of the Earldom, granted by the Duke of Lennon to Logan of 
Balvie, and diſponed by him to the Defender's Predeceſſors, from whom he 
derives Right. He produced likewiſe ſeveral Deeds and Documents, proving, 
That he and his Predeceſſors had poſſeſs d upwards of Fourty Years as Baillies 
of the Regality. Upon this Production the Defender pleaded, 1. That he, 
as having Right to the Bailliary of the Earldom, had Right to be heretable 
Baillie of the Regality. Becauſe, 1. The heretable Office of Baillie of the Earl. 
dom, was the ſame with the heretable Office of Baillie of the Regality; and 
all ancient Earldoms included Regalities. In fo far as anciently, the Erection 
of Lands in a Comitatus, was the higheſt Denomination of Dignity and ſuriſ. 
diction in Scotland, including omnimodam Poteſtatem : As appears by ſeveral 
Charters of the old Earls of Douglaſs and others, and Charters even of ſome 
Lords, as Galloway, - Annandale, &c. wherein the Powers of a Regality are par- 
ticularly enumerated, ſuch as, judging Malefices, Repledging, the leading 
and training fencible Men. 2. The Earl of Lennox had all the Powers com- 
petent to any other Earls of Scotland, within the Lands of the Comitatus & 
Dominium de Lennox; and conſequently had the Powers of Regality. Which 
is not only probable from their near Relation to the Royal Family, but alſo 
appears from ſeveral Charters of the Family of Lennox, bearing particular Pri- 
vileges competent only to Regalities : As the Charter of Walter Foſline, and of 
Duncan Earl of Lennox, granted by King Robert the Second, and the Charter 
of Matthew Earl of Lennox, granted by King James the Fourth, in the Year 
1511. All which Rights and Privileges in the Charters aforeſaid, came in the 
Perſon of John Earl of Lennox, who in Anno 1517, diſponed the heretable 
Bailliary of the Earldom in Favours of Logan of Balvie. 3. Albeit Ludovic 
Duke of Lennox (who ſucceded to Earl John) procured the Earldom to be 
erected in a Dutchy and Regality, with free Chappel and Chancery, Eſcheats W 
and other Privileges competent to any Regality; yet he did immediately 
' thereafter grant a Commiſſion to Logan of Balvie, when heretable Baillie MW 
of the Earldom, to be alſo his Baillie of Regality: Declaring, That the 
aid Commiſſion, in ſo far as concerned the Office of Baillie of the Rega- 
lity, ſhould continue for Nineteen Years after the Date, Anno 1 503, and Wl 
that Logan's accepting thereof, ſhould no ways prejudice his heretable Right 
of Bailliary of the Earldom. 2. After expiring of this temporary Commiſion 
in the 1613, Meaulay of Ardincaple the Defender's Predeceſſor purchaſed the 
| Heretable Office of Bailliary of the Earldom from Logan of Balvie: And 
upon that Title hath continued ſince then to act as heretable Baillie of the 
| Regality. So that whatever Exception his Title might have been liable to 
ab Initio, the fame is now rendred unquarrellable by Preſcription. _— 
Anſwered for the Purſuer. 1. The Erection of Lands in a Comitatus or Domi- WW 
nium doth not neceflarly infer any Juriſdiction, except what is competent to 
any Baron, (an Earldom being only a higher Denomination of Barony) and 
therefore can never be extended to. comprehend Juriſdiction of Regality, 
Which beſides other Privileges, carries along with it the Power of repledging 
from, and an abſolute Excluſion of the King's ordinary Judges. If Earldom 
did virtually include the JuriſdiQtion of a Regality, why was it that the Earls 
mentioned by the Defender and others, were fo anxious to have ſome Branches 
of the Juriſdiction of a Regality ſpecially inſert in their Charters ; and others, 
long after they were Earls, got their Earldoms ereQed into Regalities, as did 
the Earl of Sutherland by a Charter from King David the Second to him and 
Margaret his Spouſe the King's Siſter ? Why did they not retain the old De- 
. nomination: of Earldom or Lordſhip, and under that exerce all the Powers 
competent to Regalities ? No other Reaſon can be given, but _ ſuch 
Wir: "Ny ESE. Foz ea FL, Erections, 


” Ul 


"y 


nn Sos 
Erections, comprehended no more than the ordinary Juriſdiction. | TR 
and all other Vaſſals holding zz Capite of the Crown to this I which they 


; - alhe; 115 retain. > 
certain, that albeit the Stile of all the Patents of Earls and Loa. 10 þ 55 . 
the general Clauſe of enjoying their Earldoms and Dignities as free and with 


all the Rights and Privileges competent to any Earl or Lord of the ſame Dit. : 
'nity.: Yet many of our ancient Nobility, who have their Lands ereged A 
Earldoms and Lordſhips at this Day, have no Regalities, J. G. The Lord. 
ſhip of Scone, &c. And thoſe who have, the Date of the Erection of their 
Lands in Regalities with the Powers and Privileges thereof are known. 
Again the ſpecial Privileges of Regality granted to the Earls of Lennoæꝶ are not 
contained in any one Charter, but were got from the Crown by Degrees; 
which is a convincing Evidence, that they belong not to Earls or Lords by 
having their Lands erected in an Earldom or Lordſhip. What need had 
Ladovic Earl of Lennox to procure his Earldom and Lordſhip to be erected 
in a Dutchy and Regality with free Chappel and Chancery in common Form; 
if previouſly by Erection of the Earldom he had a Right of Regality? And 
then his taking Care, immediately upon the Erection, to diſtinguiſh the 
Province of Baillie of an Earldom from that of Baillie of a Regality, and grant- 
ing a Commiſſion of the Bailliary of Regality to his heretable Baillie of the 
Earldom for Nineteen Years only, with the others accepting ſuch a Com- 
miſſion, ſeems to put it beyond Controverſie, that an Earldom doth not 
imply a Regality. 2. Logan of Balvie having entred to Poſſeſſion by the 
temporary Commiſſion, the Continuance of that Poſſeſſion whether by him 
or Ardincaple, cannot be aſcribed to any other Title. Becauſe, that of Baillie 
of the Earldom could not veſt him with the Character or Powers of Baillie of 
Regality. And the Queſtion is not how far the Defender hath extended his 
Power of Baillie of the Earldom by long Preſcription, but whether the here- 
table Right of Baillie of the Earldom, could be a Title to the Defender's 
Predeceſſors to preſcribe a Right as heretable Baillie of the Regality. 80 
that the Defender's pretended Preſcription was without any Title: In ſo far as 
his Infeftment in the Bailliary of the Earldom could be none, cauſe he poſſefſs'd 
as Baillie of the Regality; and the temporary Commiſſion could not eſtabliſh 
an heretable Right, contrary to the expreſs Tenor of it, Arg. L. 2. C. de 
Preſcript. 30 vel 40 Ann. nor could have any more Effect in Law, than tacit 
Relocation after expiring of a Tack. It doth not alter the Cafe, that the 
Commiſſion was expired before Ardincaple acquired from Logan of Balvie the 
heretable Office: For ſtill Ardincaple ſucceeded in Place of Logan, whoſe Poſ- 
ſeſſion was by an expreſs Commiſſion, or per tacitam Relocationem, and can be 
in no better Caſe than he was. Beſides, the Acquiſition of the heretable 
Office of Baillie of the Earldom muſt, as a bounding Charter, influence Ardin- 
caple*s Poſſeſſion perpetually, to hinder him to preſcribe beyond the Bounds 
| tee EE EO eg. 8 
The Lords found, That any Charter Erecting the Eſtate of Lennox into an 
Earldom with as ample Powers as any other Earls, did not give the Earls of 
Lennox a Right of Regality, nor to Balvie their heretable Baillie of the Earl- 
dom, a Right to be heretable Baillie of the Regality ; and that Balvie's here- 
table Office of the Bailliary of the Earldom, did not comprehend an heretable 
Office of Bailliary of the Regality. And alſo found, That after the Eftate of 
Lennox was erected into a Dukedom and Regality, Balvie, who was formerly 
heretable Baillie of the Earldom of Lennox, having accepted of a temporary 
Commiſſion for Nineteen Years from the Duke of Lexzox, to be Baillie of the 
Regality of Lennox, and having commenc'd his Poſſeſſion by Virtue thereof; 
he and his Succeſſors could not preſcribe a Right to the heretable Bailliary of 
the Regality of Lezzox : And found the Writs and Documents produced for 
the Defender not ſufficient to exclude the Purſuer's Title. 1 
. % 2 © 5 17 pres July 
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| fide, in the Year 1683, afcer having been ſerved Heir in general to James Stuart 


Favours of William Somervel, of all Right in their Perſons by Virtue of any 
Diſpoſition or other Right or Title they could pretend to the Lands of Kennock:;. 


Tenor, becauſe, 1. His ſpecial Service is intrinſically null, as proceeding upon 


of Services before themſelves where the Nullities are obvious. Nor can a 
Confirmation lately impetrated by the Purſuer, validate the Service expede be- 
fore there was a Right in Being, to which James Doaglaſs could be ſerved, 
ſuppoſe it might make Way for a ſubſequent Service. 2. 1a eſt, that before 


ſtanding the Infefrment 4 Me not confirm'd continued a perſonal Right) 


effectually diſcharged and renounced, as if no Seaſin had followed: Which 
general Service and Renunciation was ſuch a Mid impediment as hindred the 


Party concurred, that did not exiſt till that Concourſe was given; nor yet do 
they pretend, That the general Service alone did make the Infeftment 4 Me 


the Defender urgeth is, That the whole Right James Stuart had being con- 
vey'd to his Siſter, the ſame was legally and fairly extinguiſhed by her Re- 


our Lawyers ſay, was a medium Impedimentam to hinder the drawing back of 


the Confirmation to the Date of the Seaſin. Tis not neceſſary in all Caſes, 
that a Mid-impediment for hindring the conjoining a Confirmation with a 


Paton contra Stuart, Which ſeems to be required only when more voluntary 


Oo A Journal of the Seſſion; containing 


— 


July 10, 1713. James DouglaG of Hiſleſide, ain, William Somervel 
f Kennocks. '7 TN e St et ao 


X AR. William Somervel having diſponed the Lands of Vegi, and Blan. 
1 tuggart to James Stuart Son to Mr. William StuarP*of Hiſlefide, who 
was infeft in the Year 1670: Griſſil Stuart Spouſe to Samuel Douglaſs of Hiſle. 


her Brother, did with her Husband ſubſcribe a Diſcharge and Renunciation in 


After the Deceaſe of Griſſil Stuart, James Douglaſs now of Hiſleſide her Son, 
ſerved Heir in ſpecial to James Stuart his Uncle, as the Perſon laſt veſt and 
ſeas'd in theſe Lands of Kennocks, and commenc'd a proving the Tenor of the 
ſaid Diſpoſition and Infeftment, which were abſtracted and amiſſing. 
William Somervel objected, That the Purſuer had no Right to prove the 


an Infeftment A Me not confirm'd by the Superior at the Time of the Service, 
which Infeftment was null, or at moſt but a preparatory Step in Order to 
eſtabliſh a Right when ever a Confirmation ſhould be obtained. So that there 
was no Subject for a Service, that is no Feu, which could not be conſtituted. 
by a null, or at moſt a conditional Infeftment : And tho? the ordinary Way 
of annulling Services be by a great Inqueſt, yet the Lords ſuſtain Reductions 


Confirmation, the Diſpoſition in Favours. of James Stuart (which notwith- 


was tranſmitted to Griſſil Stuart his Siſter by her general Service, and by her 


Confirmation to operate retro, ſo as to validate the Purſuer's Infeſtment 
from the Date thereof. For Griſſil being generally ſerved, might have reſigned 
upon the Procuratory in the Diſpoſition, and completed her Right, or might 
have conveyed her Right to others, who might in the ſame Way have 
rendred their's effectual. And as the imaginary Infeftment was no Hind- 
rance to the Tranſmiſſion in Favours of Gr! : So after the Right came in her 


Perſon, ſhe did ſo extinguiſh it, as there was no more Place for Confirmati- 8 


on. For clearing which Point, it would be noticed, That the Defender doth WB 
not plead, That the general Service convey'd the Diſpoſition with the Seaſin WY 
A Me taken upon it, which truly could not fall under any Service, as being 
really no Right, but merely a Conſent to eſtabliſh a Right, in Caſe another 


f 


to ccaſe, or hinder it to become a valid Right by Confirmation: But what 


nunciation, and fo hindred the Effect of any ſubſequent Confirmation; or as 


precedent Seaſin, be a real Right eſtabliſhed by Infettment, Dirletoun Doubts, 
Tit. Confirmation, Craig, Feud. Lib. 2. Dieg. 4. Pag. 157, December 5, 1623, 


Rights 


— 


| Deciſions of the Lords of Seſſion, GC. 171 3. 701 
Rights are granted by the ſame Perſon, and the laſt Ri 
would be preferred. But after all, it ſeems needleſs to diſpute this Point: 
Since the Queſtion is not about a Conveyance of the Diſpoſition made by 
Griſſil Stuart which the Receiver neglected to complete before this Confir- 
mation intervened ; but about a total Extinction of the Right it ſelf, which 


(nee away all Place for Confirmation, as an Accident cannot be without 3 
Subject. 6 0 


Anſwered for the Purſuer. 1. He being ſerved Heir in ſpecial by an Inqueſt 
of 15 ſworn Men, is not obliged to defend the Evidences upon which the 
Service proceeded : The formal Retour produced by him ſufficiently entitles 
him to Action, and can't be thus taken away by Exception. Again, it's Fus 
Tertii to any not pretending to be a nearer Heir to the Defunct, to quarrel 
the Service: Beſides, there is no Reaſon why an apparent Heir may not pur- 
ſue a Proving the Tenor of theſe very Rights in which he is to be ſerved. 
Nor was it neceſſary for the Purſuer to have got a Confirmation before his 
Service; if what is daily Practice, and the Lord Dirleroun's Opinion Page 25, 
be to be regarded. When our Lawyers ſay, That an Infeftment 4 Me is 
null till confirmed, they don't underſtand it to be ſimply null, as a Seafin is 
for Want of its proper Symbol; but null as to certain Effects, Ji. In a Com- 
petition with a more complete Right, or null, by not taking preſent Effect, 
and being as it were in Suſpence till confirmed by the Superior, like Donatio 
inter Virum et Uxorem, que Morte confirmatur. So that albeit the Seafin 4 
Me, was null or uncomplete quoad the Superior, or a third Party, veſted firſt 
with a more ſolemn Right: Yet it is good againſt an Heir who may be de- 
-barred perſonali Objectione from quarrelling. 2. James Stuart's Infeftment 
could be carried only by a ſpecial Service, becauſe had it not been more than 
a perſonal Right, Confirmation could not make it a complete real Right, Its 
being rendred completely real by Confirmation, implies that before ſuch com- 
pleting it was of the ſame Nature as after, that is real: Seing Confirmation, 
(which is but an Approving or Ratihabition) might ſtrengthen the Right, 
but could not alter the very Eſſence of it. 2. The Infeftment 4 Me is not 
carried by a general Service ( which conveys perſonal Rights ) becauſe it hath 
ſeveral Effects of a real Right, the beſt Proof that it is one: Vir. It infers Recog- 
nition, 5 February 1669, Lady Carnegy contra Lord Cranburn, Stair Inſtit. 
Tit. Extin#ion of Infeftments F. 11. Which an unregiſtred Seaſin doth not, as 
Craig obſerves 3 and yet an unregiſtred Seafin is acknowledged to be a real 
Right. The Caſualties of Superiority fall retro from the Date of the Seaſin A 
Me, when ever Confirmation is obtained, Stair Inſtit. Tir. Infeftments of Pro- 
perty : But no ſuch Caſualties fall a by perſonal Right, tho confirmed by the 
Superior. And Infeftment 4 Me would be a ſufficient Title in a Mails and 
Duties againſt Tenants. 3. Efto a Seaſin A Me did not make a valid Right till 
Confirmation, yet the Diſpoſition on which it proceeds, is owned to be a valid 
perſonal Right : Now the ſame Arguments that are made Uſe of to annul the 
Infeftment, would alſo annul the Diſpoſition, which is the Warrant of it, and 
properly that which the Superior confirms. 4. Griſſil Stuart's general Ser- 
vice could be no Mid-impediment: Becauſe even after that Service ſhe her ſelf 
could have confirmed the Seaſin, and completed her Right that Way; and 
- Conſequently, ſo could the Purſuer, when his Mother did no more but ſerve 
Heit in general. Had Griff! Stuart, after the general Service, reſigned upon 
the Procuratory inthe Diſpoſition granted to her Brother, and taken a Charter 
of Reſignation and Infeftment, that would indeed have hindred the Purſyer's 
Confirmation, to draw back, becauſe two could not be Vaſſals in the ſame 
Right to the ſame Superior : But ſhe never having become Vaſſal, it was intire 
to the Purſuer to make Uſe of the Faculty he had of making himſelf Vailal 
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ght firſt completed 


- * 


and conſequently tlie Cautioner ought to go free. 
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by ſerving Heir in ſpecial and confirming, Her Renunciation could have no 
Effect, becauſe her general Service could at moſt carry only the Procuratory 
of Reſignation, which could not be effectually renounced; ſeing the diſpoſi- 


tive Part and Precept of Seaſin was not carried by the general Set vice. Again, 


when our Lawyers ſay, That an Apprifing is a ſufficient Mid- impediment to 
hinder a Confirmation to draw back, they. are to be underſtood of a complete 
Apprifing. Becauſe, they mention Appriſings, againſt the Diſponer, and not 
Appriſings againſt the Obtainer of the Diſpoſition” un. 
The Lords found, That the whole Right in James Stuart's Perſon, by the 


— Diſpoſition made in his Favours, having been conveyed to his Siſter by the 
general Service; her Diſcharge and Renunciation was 3 Mid-1mpediment and 


effectual Stop to any ſubſequent Confirmation of the Infefiment 4 Me, which 
was once in James's Perſon. e 9 


- : 


Eodem Die. Jean Crawford Re lic of James Crawford Son to the Laird of Ard- 


millan, againft John Kennedy of Balterſan. 


Ean Crawford having Right by Progreſs to ſome Tacks. ſet by the Biſhop of 
Dumblain to the deceas'd Kennedy of Balterſan of the Teinds of his 


Lands, purſued John Kennedy now of Balterſan, as Heir to the Defun& his 


Father, for Payment of 16 Years Tack-teind-duties, during which Time it was 
proved, That he the Defunct was Heretor of, and poſſeſſed the Lands: The 


Lords found the Defender liable for theſe Teind-duties, albeit it was not proved, 
That he was in the natural Poſſeſſion, or that he. received a Joint-duty for 


Stock and Teind, In Reſpect it is preſumed, That he intrometted with the 
whole Rents comprehending both Stock and Teind: Seeing it is not alledged, 


that any other Perſon uplifted the Teind; 


. 


Eodem Die. James Ramſay and Daniel Reid bis A gm, againſt David Spal. 


ding of Aſhintilly. 


IN the Adtion at the Inſtance of James Ramſay, againſt Aſbintitly, as At- 


| teſter of the Sufficiency of Knochfoldich, Cautioner in the Suſpenſion of a 


Charge of Horning given by the Purſuer to Foſeph Mat ſun: The Lords ſupra 


19 July 1710, found, That the Defender 's Atteſtat ion doth not oblige him for | 
the Sufficiency of the Cautioner ſimply, but only fer his Sufficiency at the 
Time of the Atteſtation. | {ok ere wnd'6; . 


The Defender now alledged, That Jama Ramſay the Charger having drawn | 


a Bill upon Watſon the Suſpender for 300 Lib. of the Sum in the Bond upon | 
which he was charged, payable. to Thomas, Rattray, which the Suſpender ac- 


cepted > This was an anſwering, of ſo much of the Sum in the Bond, and put- 
ting it upon another Foot and Method of Payment, or an Innovation, equiva- 


lent as if the Creditor in the Bond had aſſigned a third Party to ſo much of his 


Debt, and the Aſſignation had been formally intimated to the Debtor. Vea, 


e accepting of a Billpayable to a third Party, puts him under a ſtronger 
| Tie, than an intimated Aſſignation: Becauſe the former goes from Hand to | 


Hand by blank indorſing, without being affected by Arreſtment or Compenſi- 
tion for the Indorſer's Debt. So that it being umvarrantable in Ramſuy to 
charge for the full Sum in the Bond, aſtet he was-denuded: as aforeſaid of a 
Part thereof by the Bill, and the Suſ pender not being iu tuto to pay, he having 


A = 5 4 


he accepted a Bill in Part,payable to another: The Reaſon of Suſpenſion was juft, 


5 Replyed 


Ws — 


Deciſiono of the Lords of Seſſion, &c. 1713, os x 
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Replyed for the Purſuer. The Suſpender not having da: — 
plead 2 Defalcation thereon, but only to be ſecured Vote eyes NE os 
in Caſe he ſhould pay the whole Sum in the Bond, which may de Bo, rh 
Seeing Rattray the Creditor therein, acknowledges by a Declaration _ 105 
Hand, That he was but a Truſtee for the Behoof of Ramſay the Drawer, q 
obligeth him to make the Bill forthcoming to him or his Order and -— 1 
Compt to him for what he ſhould recover by Virtue thereof. 7 
_ Duplyed for the Defender. The Suſpender is never in tuto, till the Bill be 
retired to him, ſeing the Creditor therein might have indorſed it to any third 
Party, who could not be prejudiced by the Indorſer's ſeparate Declaration, 
The Lords repelled the Defence founded on the. accepted Bill; the Purſuer. 
upon Payment, finding Caution to warrand the Defender againſt all further 
Payment by Virtue of that Bill. N 


July 15, 1713. The Creditors of Robert Scot of Harden and Jean Ker bis Re- 
lict competing. „ r : 3 
[* a Competition betwixt the Lady Harden and her deceas'd Huſband's Cre- 
1 ditors : The Lords found, That the Extent of the Lady's Joynture is not 
to be the Rule of alimenting the DefunQ's Family till the Term after his 
855 but the Quality of the Perſon, and Condition of the F amily left 
y him. 1 Pg. % 


/ 


Eodem Die. John Watſon Merchant in Edinburgh, and Others, againſt. 
lames Gordon Senior, Merchant there. V 
N [| N an Action at the Inftance of John Watſon and Others, againſt James 
Gordon, for Payment of a Bill of Exchange, drawn by Robert Gordon 
Merchant in Burdeaux, upon, and accepted by the Defender, payable to the 
Purſuers: The Lords found the Defender not hable to pay Annualrent for the 
Sum in the Bill, from the Time it fell due; in Reſpect the Bill was never 
proteſted for not Payment. e IL, Y EW Os 


* 


July 16, 1713. James Dunbar Merchant in Inverneſs, avainſ the E art 
— We 9 


ER Earl of Cromartie being charged at the Inſtance of John Dunbar, 
| upon two Bonds for borrowed Mony, he ſuſpended, and raiſed Im- 
probation of the Bonds, upon the Head of Falſhood, after the Suſpender's 
conſigning Fourty Pound, the Charger's giving in Articles of Improbation, 
and abiding by the Verity of the Bonds quarrelled /ab Periculo Falſi, but be- 
fore any Act was extracted: The Lords allowed the Suſpender to paſs from 
his Improbation, and found upon Payment inſtantly verified by Diſcharges 
produced, he always deponing de Calumnia, That theſe Diſcharges came to 
his Hand after proponing Falſhood ; The Meaning of the Brocard, Exceptio 
Falſi eſt omnium ultima, being, That one who hath proponed the Exception of 
Falſhood, cannot, after he is concluded by an Act extracted upon it, recur to 
other Defences, and Payment - inſtantly verified, being the moſt favourable 
Defence. But the Lords ordained the Fourty Pound conſigaed by the Suſ- 
pendler, to be given up to the Charger. _ Tull 
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July 17, 1713. James Blackwood of London. Merchant, aguinſt John Ha- 


milton of Grange, and his Tenants. 


| Ka SYNOD ANTE OCHS JUNE LUO CE ODOTED GR IDE 
N an Action of Mails and Duties purſued by James Blagkwgod, againſt the 
1 Tenants of the Eſtate of, Grange, John Hamilton their Maſter compeared 
and repeated a Reduction of the Purſuer's Title, Which was an Adjudication 
upon this Ground; That the ſame proceeds upon a Decreet proving the 
Tenor of a Bond therein libelled, 5 to Writer's Name and Witneſſes; 
and it was not prov'd, in the Proceſs of Tenor, That the Bond had Writer's 


Name and Witneſſes ſubſcribing. | | 


a 4 kg 4 & 4 "ug * 


1 . 3s | 451TH 22 1 11 8 35 n 3 1 : 
The Lords found the Tenor as prov'd null, and reduc'd the Adjudication 


"a | f 
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following thereon. Nor would they preſume, That the Bond was formal, 
and that the Solemnities were adhibited. For the Lords confidere „That the 
Decreet proving the Tenor could be no more effectual, than if the Bond it 
ſelf were produced blank in the Writer's Name and Witneſſes: As a Decreęt 
proving the Tenor of a Bond dated ſince the Act of Parliament 1696, libeſ ed 
blank in the Creditor's Name, could not be ſuſtained to ſupport ſuch a Bong 
labouring under the intrinſick Nullity of being blank. Albeit Mr. Blackwood 
pretended to be in a more favourable Caſe againſt the Heir of his Debtor, than 
if he were competing with another Creditor : For it would be relevant for the 
Debtor himſelf who granted the Bond, to object the preſent Nullity. 


, . 


Eodem Die. John Weir Perwig-mater in Edinburgh Supplicant, againſt 
Andrew Deuchar Procurator before the inferior Courts there. = 


{ | PON adviſing a Complaint offered by John Weir, againſt Andrew Deu. 
A char, (at whoſe Inſtance Execution was provided to paſs upon the 
Complainer's Contract of Marriage with Eligabeth Dadiaſon, for Implement in 
Favours of the Wife) for uſing Inhibition againſt the Complainer, upon a 
conditional Qbligement therein, before the Condition was purified : Albeit it 
could not be pretended,” That the Complainer was failing in his Credit. The 
Lords finding that there was no preſent juſt Cauſe. for raiſing this Inhibition, 
which was done by Deuchar out of mere Humour, without Advice from the 
Wife; they diſcharged the ſame. For tho? Inhibition may proceed upon a 


conditional Debt, it muſt paſs Cauſa cognitl. 


July 21, 1713. The Heretors of the Pariſh of Abdie, gainſi Mr. John 
„ N e POW Or FO 


A AR. Jobn Corſan having ten Bolls of Victual yearly, modified in his De- 
1 v1 creet of Locality, for defraying the Expence of the Communion Ele- 
ments, The Heretors of his Pariſh purſued him for Repetition of theſe modi- 
fied Bolls, as indebite paid to him, for all Years. wherein the Sacrament was 
not adminiſtred by him, to the End the ſame might be given to the Poor, or 
apply'd to other pious, Uſes within the Pariſh. .. Becauſe, the Ad 54. Parl. 3. 
4. 6. Ordaining Perſons ( i. e. the Pariſhioners); of all Pariſh Kirks to furniſh 

Brend and Wine to the Communion, hom oft the ſame ſhall be miniſtred there, 
implys, That they are liable to that Charge only when the Sacrament is mini- 
fired; ST So ore of Opinion, That the Heretors are liable yearly, hold, 
That the Sum modified, when the Sacrament. is not adminiſtred; ſhould be 
given to the Poor, and not to the Miniſter, Mackenzie Obſerv, on the ſaid Act, 
Forbes Treatiſe of Church Lands and Tithes, Pag. 428, and a Miniſter obtained 
r e 6 e Decreet 
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pecreet for Payment of the Sum modified for Commun 


: PE ion Elemen 1 
his Offer to put it in the Poors Box, November 29, 157 ts, upon 


| ; f | » Birme againſt tl 
Earl of Nithſdale: Which Offer was made, becauſe he knew the S A 
oblige him to it. 4 ne? the Lords would 


The Lords found, That the yearly Modification for. the Communion Ele- 
ments, cannot, when the Sacrament is not adminiſtred, be diverted to the * 
nefit of the Miniſter, but ought to be apply'd to the Uſe of the Poor. Albeit 
it was alledged for the Defender, That he had the ſame Right to the Modifi- 
cation for Communion Elements, as to any other Part of his Stipend. And as 
there is no poſitive Law determining that Manner of Application: So there 
hath been no Deciſion ſave one proceeding on the Miniſter's Conſent, which 
ought not to be a Rule againſt rhoſe who do not conſent. Beſides, the Mini- 
"ſter is the moſt competent Judge when it is fit to adminiſter the Sacrament, 
within the Pariſh under his Cure: And is only cenſurable for Remiſneſs or 


Negligence therein, by the Eccleſiaſtical Judicatures. 


Thereafter July 28, 1713, The Defender crav'd by a Bill, 1. That the Ap- 


plication of the Modification, for Communion Elements to the Uſe of the 
Poor when the Sacrament is not adminiſtred, might be made a Rule to take 
Effect only in Time coming; And that the Lords would aſſoilzie him from 
Repetition of Bygones: Seing it would lay a Precedent for innumerable vexa- 
tious Pleas, not only againſt Miniſters i» pari Caſu, but even againſt the Wi- 


dos and Orphans of ſuch as are dead. 2. That the Lords would find the J 


exigendi of theſe Modifications for the Poors Uſe, to be in the Kirk Seſſion, 
accountable for the due Adminiſtration thereof to the Juſtices of Peace, or 
other Judges competent. No OR 


The Lords refuſed the Deſire of the Petition. 


Eodem Die. James Budge of Toſtingal and his Tutor, againſt Sir James 


Sinclair of Dunbeath. 


IN a Proceſs of removing from the Lands of Benaluh, at the Inſtance of 
3 James Badge and his Tutor, againſt Sir James Sinclair, who had indeed 


* 


and connived at others intruding immediately into the Poſſeſſion: The Lords 


found it not relevant to aſſoilzie the Defender, That he had removed himſelf _ 


and his Sub-tenants from theſe Lands, unleſs he had left the Poſſeſſion rid 
and void, or offered the ſame to the Purſuer when void. For otherwiſe they 


thought him liable tanquum Poſſeſſor, when another entered in his Vice; and 


diſappointed the Effect of the Warning. But the Lords in the Reaſoning, made 
a Diſtinction betwixt Poſſeſſion occupied by an Intruder ſuddenly after the 


Party removed, and Intruſion after the Poſſeſſion had been long void, or ſo 


long as the Heretor might have eaſily known that it was ſo, 


Eodem Die. Doctor James Garden, againſt Mr. David Anderſon Profe for 
¶ Divinity in the King's College of Aberdeen. 4 


Otor James Garden being deprived of his Office of Profeſſor of Divinity 


; in the King's College of Aberdeen, January 25, 1697, by the Com- 


miſhen of Parliament for viliting Univerſities, Colleges and Schools, becauſe 
of his refuſing ro qualifie himſelf in the Terms of the AQ 17 of the Parliament 
1690, by taking the Oaths to the Government; and ſubſcribing the Confeſſion 
of Faith: In Obedience to this Sentence the Doctor quitted the Office, and 


the ſame was ſupply'd firſt by admitting Mr. George Anderſon to be Profeſſor; 


Uuuu and 


removed, but clandeſtinely, without offering the Poſſeſſion to the Purſuer, 


% 


a 
i 
4 
ö 


X . 
DES IE ——— — — 
— — by — — 
, — — — 
> — * 
— — ͤ —ꝗ—I41ô & — 
—— — 
—— — — Ta 
1 — — — 
. . —— — i, 
— — - * —— —— 
— — J — « F Y 
— — 
n - r — — N. : 
— 2 


= 
— 


_ 
. " 
"= 
CEE DYED IE — 2 — 
— _ — — 
progeny pa s = 
8 — — — a 
88 2 — —— 
— 
— — —ͤ— — — — 
3 — 
— , — —— 
- — — — — 
— — — — 
— — * — — 


— 


— — 
— III? — — _ gw 45 > —_ — 999 ” 
a — — 3 — — 3 222 _ NN Fe * > 7 : 
I IE pW=—=X K - : 
— 2 — ooo on, — : 2 
_ — 5 2 — 2 T -% 5 — - — — — 
a - 


_——_ —— 
—— — 

- - — 

- - 


—— — — 
== — — — —— 


4 "= 4 "oy" * 9 * 3 r 0 a4 8 7 4. 
4 * 83 * Nn OTA * 
* ern » ai vi > 
wm \ 7 4 1 . f . « : 
by - _ 3 y * 4 
; 7 . [7 . 5 
k 1 *. F „ 1 - P N * * * ö 7 
"4 ; \ N 0 T i we [ ? \ ; 
\ z . on : i : o s 
: 4 o 
N - 
9 
on 
* 


706 A Journal of the Seſſon; containing 
as after his Death ? Mr. David Anderſon. : The DoRor raiſed Reduction of Mr. 
David Anderſon's Right, upon this among other Grounds, That Her Majeſty's 
Act of Indemnity in the Year 1703, took off his Incapacity to exerce the Office, 


and virtually reponed him: Eſpecially conſidering, That there was no Pro- 
feſſor eſtabliſhed before that Time when he qualified himſelf by taking the 


Oaths, and returned to the Exerciſe of his Office. — 
' Anſwered for the Defender. 1. The Act of Indemnity concerns only Crimes 
and Pelinquencies, and doth not comprehend the Purſuer's Cafe, who was 
not deprived for a Delinquence, but for the Nonperformance of a Condition 
required to qualifie him to continue 1n the Exerciſe of his Function. 2. Sup- 
pole the Doctors not qualifying in the Terms of Law, could be reckoned x 
Delinquerice, he being ſentenc'd upon that Account, his Caſe falls not under 
the Indemnity, which excepts all Sentences and Dooms thereof. 3. All the 
Doctor could plead from the Indemnity, had he the Benefit thereof, is to free 
him from Proſecution for his not qualifying formerly, and tor ecapacitate him 
pro Futuro, to be admitted to any new Office upon a legal Call. But the 
"Indemnity could never repone him to that Office of which he was deprived 
for Diſobedience to a Law, and be a Ground to thruſt out the Defender who 
was legally admitted thereto: Eſpecially conſidering, That he did neither 
take the Oaths within the Time limited by Act of Parliament, nor to this 
Hour hath ſubſcribed the Confeſſion of Faith, and ſubmitted to the Govern- 
ment of the Church; both which are Qualifications as expreſly required in 
Profeſſors of Divinity by the Act 1690, as their ſwearing Allegiance to the 
„/ ( „ 
Replhed for the Purſuer. 1. The Act of Indemnity doth not diſtinguiſh 
whether Sentence intervened or not: And 'tis the Queen's Will that Her 
Indemnity be interpreted in the largeſt Senſe. 2. That Sentences fall under 


the Indemnity, is clear from the Exceptions therein of pecunial Fines and 


Unlaws already paid and tranſacted, which imply, That thoſe not paid or 
tranſacted are remitted: And the Purſuer's Office being then vacant, was in 
the Caſe ofa Fine not paid. 3. There is no Place to diſtinguiſh the Effect of 
the Indemnity as to inabling the Purſuer for a new Commiſſion, and the 
redintegrating his old one. For the Pur ſuer could not poſſibly have any other 
Benefit by the Indemnity, than Reſtitution of his Office: Since the Act of 
Parliament imports no Inability to injoy a new Office, but expoſeth the Recu- 
ſant to the Hazard of being turn'd out of his preſent Office. 4. The Pur- 
ſuer's Caſe can't be thought excepted out of the Indemnity, under the Clauſe 
Forfeitures, &c. For that Word abſtractly mentioned is underſtood of For- 
feitures for Treaſon: Which is farther clear'd from the ſubſequent Words, WM 
All Sentences and Dooms, that can be apply'd only to Sentences of Forfeiture WW 
for treaſonable Crime. LOW „ „CCG 
The Lords ſuſtained the Defence, and aſſoilzied the Defender from the 
Re AA T ̃ oa i He. 335 


July 22, 1713. James Douglaſs of Hiſleſide, againſt William Somervel 
Kennen N 5 . 8 


Ft the Action of proving the Tenor at the Inſtance of Hiſiefde, the Lords WM 
having 10 July Inſtant, found, That Griſil Stuart's general Service and 
the Renunciation granted by her was ſuch a Mid- impediment as hindred the 
Superior's Confirmation to operate in Favours of the Purſuer, ſo as to make 
the Infeftment A Me valid from the Date thereof: The Purſuer repeated a 
Reduction of the Renunciation upon the Head of Fraud and Circumventi- 


Alledged 


— 


* 


him from being unquieted by the like Action at the Inſtance of other Heirs. 
Apparent Heirs are indeed allowed to reduce Deeds on Death-bed for remov- 
ing any Siops to their Service, as being null in themſelves, and made Tempore 
inhabili : But no ſuch Objection lies againſt the Diſcharge in Queſtion, which 
Griſſil Stuart had no Doubt Power to grant, and no Perſon can quarrel it 
upon any ſpecial Reaſon as in this Caſe, but an Heir ſerved. And even where 
Reduction is intented for removing a Deed that hinders the Reducer to 
eftabliſh a Right to the Subject, the Lords never allow the Reduction to 
proceed, till the Purſuer hath made up in his Perſon all the Right to his Pre- 
deceſſor that he could. V. G. They oblige apparent Heirs to ſerve in general 
in Order to reduce Infeftments granted by their Predecefiong..... {eh nh 

The Lords found, That Hiſleſide could not found upon the Reaſon of Fraud 
and Circumvention, unleſs he repreſent Griſſil Stuart the Perſon alledged to 
de circumvened: And therefore found, That he had no Title in his Perſon to 
quarrel the Diſcharge and Renunciation by Griff! Stuart, he not being ſerved 

Heir to her. 5 e e Tet” ee 


July 22, 1713. Mr. George Honyman Miniſter of the Goſpel, againſt Anna 
_ Oliphant and John Wilſon Writer in St. Anden.. i 


IN the Suſpenſion of a Decreet obtained by Mr. George Honyman, March , 
1 26:1712, before the Stewart-depute of the Regality of Se. Andrews, againſt = 
Ann Oliphant and her Husband, without a Diſpenſation: The Lords found 
the Decreet null. Becauſe inferior Courts regalariter muſt. have a Diſpenſa- 
tion to ſit in the Vacation-time. And the Act of Sederunt July 21, 1696 doth 
not import a general Diſpenſation to all inferior Courts to fit till the 20 Marth 

incluſive, but only that by a Diſpenſation, they may ſit till then, and no 

| Uuuusz Eodem 
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Bodem Die. John Black Merchant is Durnfreis, againſt Agnes Lindfay 
% 09h» Pageryrs Bae 
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INN a Proceſs at the Inſtance of John Black, againſt Agnes Lindſay, as vitious 
Intrometter with the Moveables of John Lawſon her deceas'd' Husbang, 

for Payment of Fourty Pound Sterling owing by him to the Purſter: The 
Lords found the Defender, Who intrometted by Virtue of ſingular Titles, 
liable iz. Valorem, her Intromiſſion having been by Virtue of no valid Title; 
and that ſhe could not affect the Subject pendente Lite by Confirmation, in 


Prejudice of the Purſuer. 


Eodem Die. Gordon and Mr. Hary Osburn, againſt Jean | Campbell and 


We 
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19, 1627, Donaldſon contra Ero um. 
Eodem Die. Captain Adam Blair, gainſt John Blair of Glaſclune- 


1Aptain Adam Blair having, as infeft in the Eſtate of Glaſclune upon a 
Charter of Adjudication, purſued a Reduction and Improbation of 
John Blair's Rights and Titles thereto: The Lords found it competent to 
the Defender to exclude the Purſuer perſonals Objectione, upon a Renunci- WM 
ation of all Right to the Eſtate, and Diſpoſition by the Purſuer's Author in 
Favours of the Defender's Predeceſſor, anterior to the Bonds whereupon MW 

the Purſuer's Adjudication was led; theſe Bonds being gratuitous, 74% Wl 
155 16/7 Alexander contra Lundies. Albeit the Rights produced by the De- 
fender were only perſonal, not completed by Infeſtm ent. 
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| E dom Die. John Edgar Chirurgion 6 Apot hecarꝝ in Haddingtoun, | and Chri- 
tian Brown his Spouſe; againſt William Sinclair of the, Pariſh of St. Mar- 
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e decas'd! William | Brown Chirurgion | Apothecary. in Haddingtoun, 


1 babing, for the Love and Favour he bore to Chriſtian Brown his 


RY. Daughter, and for certain other onerous Cauſes, aſſigned to her and Fran- 
tte MO 0 e 1 
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cis Sinclair then her Husband, and their Heirs and Fyocyrore e 
Owe” : * | N. xecutors, 70 

Scots owing to him by Alexander Miller of Gourlybank: There 766, Merks 

Francis Sinclair's Deceaſe who died abroad, a Competition ſo 

aforeſaid, betwixt William Sinclair who produced a Probate of + 


* — —— — 
, 


ws . - — 


and Adminiſtrator, and Joh» Edgar preſent Husband to Chri 


[tian Brows, 


- William Sinclair pleaded, That Francis Sinclair the Husband being con- | 


joird with Catharin Brown his Wife in the Aſſignation to this moveable 
Sum, he, tanquam Perſona dignior, was ſole Fiar, | June 9, 1667, Johnſtoun 
contra Caningham, Januar) 23, 1668, Jaſtice contra Stirling, Jandary 29, 
1639, Graham contra Park. And Chriſtian has Right only to the Annual- 
rent of the Half of the Sum ; becauſe not provided to the Man and his 
Wife, and the longeſt Liver, but only to her and him, February 18, 1637, 
Maungal contra Steel. en eee „„ 55 | 
Anſwered for John Eagar, Tho' uſually Tranſmiſſions to Husband and 
Wife infer a Preference in Favours of the Husband, yet that ſuffers many 


Exceptions, not only in Matters of Heretage, but even in the Tranſmiſſion 


of moveable Sums, where the Deſign of the Granter to make the Wife Fiar; 
appears from pregnant Preſumptions; as in this Caſe, where the Right 


flows from the Wife's Father, upon a Narrative of Love and Favour to 


aroſe, after 
r the Sum 


1 BY he Defunct's 
Will out of the Prerogative Court of Camterbary; naming him his paw 


his Daughter, the Wife is firſt named, and the Husband only in a Manner, 


follows pro Intereſſe. Upon which Ground the Wife hath a juſt Claim to 
the Fie of the whole; at leaſt ſhe ought to be preferred to the Fie of the 
Half, as a common conjunct Fiar, the Conveyance not being to them in the 


uſual Stile of Conjanct. ſie and Liferent, which uſeth to be interpreted in the 


Husband's Favours. But the Aſſignation is made to Chriſtian Brown and 
Francis Sinclair her Husband ſimply, as when a Subject is conveyed to ſe- 
veral Strangers jointly : In which Caſe, the common Rule of Law takes 
Place, abi duobus conjunitim diſponitur, Concurſu faciunt Partes, Now this 
holds more in the Caſe of Moveables, which by their Nature more eaſily 
receive Diviſion than Lands, and is conſonant to the Deciſion, Febraary 


2, 1632, Bartilmo contra Haſſington, 


The Lords found, That the Husband hath Right to the Fie of the whole, 


and the Wife to the Liferent of the whole. 


Eodem Die. William Duncan AMferchant in Edinburgh, againſt David Miller 


Merchant there, 


N an Action of Declarator at the Inſtance of Jean Livingfoun and her 


Husband, againſt the Creditors of John Robertſon (Who, as Heir to 
Gilbert Robertſon his Father, fold the Lands of Whitehouſe to, Jean Living. 
ftoun ) for purging the Lands of all Incumbrances ariſing from their Debts 


and Diligences : There aroſe a Competition betwixt William Duncan and 


David Miller: William Duncan pretended to be a teal Creditor for 60 


Merks, the Remains of the Price of the, 1 
George Atkenhead his Author per Bond. 


* = 


David Miller claim'd Preference. for the Half of the Sum of 1400 Merks 
Principal, and Annualrents thereof contained in a Food granted by Gilbert 
Robertſon to Helen Matthiſon in Stirling, aſſigned by her to Robert Rauie 
and David Miller upon this Ground, That James Miller Writer in Edinburgh, 
to whom Helen Matthiſon had formerly diſponed her Debt with a Power to 
alter, did, upon a Proceſs for 1 yment, againſt John Robertſon, uſe Inhibi- 
tion for Security thereof; which Inhibition, now that James Miller's Right 
is reduced, accrews to David r the ſecond Aſſigny. Becauſe the Wit 


.ands owing by Gilbert Robertſon to 
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to alter reſerved. to Helen Matt hiſon in her Aſſignation to James Miller, made 
his Right to be of the Nature of a Factory or Truſt for the Cedent: And 
any Oiligence done by Factors or Truſties accrews to the Conſtituents, their 
Heirs or Aſſignies, Jah 14, 1667, Scot contra Sir Laurence Scot. And it hath 
been frequently ſound, That Diligence uſed by Donatars of Forfeitures 
for ſecuring the Subject gifted to them, accrewed to the forfeited Perſons 
and their Heirs reſtored, per Modam Juſtitiæ, without Neceſſity of Aſſignati- 


” 


on d Gonveyance Dy.the der,, magenta 

_ Anſwered for William. Duncan. James Miller's Inhibition can't ſubſiſt in 
the Perſon of David. Becauſe, 1. Tho' Inhibition be in ſome Senſe a real 
Burden upon the inhibited Perſon's Lands, at leaſt becomes ſuch by a poſteri- 
or Adjudication: Let as to the Inhibiter, it is a meerly perſonal Diligence 
reaching only Deeds done to his Prejudice, and hath no Effect in Favours 
of third Parties, not deriving Right from him. 2. Inhibition is effectual 
to the Inhibiter himſelf, only in ſo far as concerns the Right on which it 
is founded : Therefore this Inhibition founded on Helen Matthiſon's Diſ- 
poſition, is without any Foundation, now when that Diſpoſition is annulPd and 
out of Doors. 3. James Miller's Right was not of the Nature of a Factory or 
Truſt, but was elicited from Helen Matt hiſon by Fraud and Circumvention, 
and reduced upon that Head: So that as James Miller's Right was null ab 1ni- 
tio, the Inhibition uſed by him was null in Conſequence. 4. Granting: that 
James Miller was a Factor or Truſtie, yet the Inhibition being uſed eleven 
Years after that Truſt, or Factory was revoked by the ſecond Aſſignation 
in Favours of Ranie and David Miller, intimated by a Summons. of Re- 
Sa od of James's Right, it was ſimply null, and cannot be Effectual to any 
f V5... è xo 1 
; The Lords found the Inhibition acereſceth to David Miller the ſecond Aſ- 
ſigny Reducer of the Diſpoſition in Favours of James, unleſs it be made 
appear that the ſaid Diſpoſition was reduced * Capire Fraudis, in which 


—_ 


Caſe they remitted to the Ordinary to hear Parties Procurators. 
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24s Univerſity of | Glaſgow, againſt james Hamilton of 
Dalziel. „ „ . 
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Deciſions of the Lords of Seſſion, &c. 1 713. 711 
others, for fecuring and making their Debts effectual. 2. If 
can apprize for Debts owing to them, they can, in Conſequen 
Superior to receive them according to the Rule, conceſſo Jure, omnia concedi vi- 
dentur, ſme quibus Jus illud expediri non poteſt: Seing if you deny the Means 
you take away the End. Ty S; \ 
- Replyed for the Superior. The Brocard Ubi Lex non diſlinguit, aon eſt 
diſtinguendum, hath many Exceptions, ariſing from the Nature of the Thing, 
and other concurring Preſumptions. In Lege multa quamvis non excipiantuy 
intelliguntur; ſcriptum Lepis anguſtum eſt Interpretatio diffuſa, ſeneca 4. 
Controv. 27. The Words of the Law afford a Preſumption; but where the 
ſtri& Obſervance thereot would involve Injuſtice, or croſs what appears to 
have been the Mind of the Lawgiver, tis a Circumvention of the Law. The 
preciſe Words of the cited Statute indefinitely expreſſed, import that each of 
ſeveral Creditors ſhould pay a Year's Mail to the Overlord for his Entry ; but 
Equity hath otherways explained it: And fince the Words of the Law are 
over-ruled by Juſtice againſt the Superior, why not alſo for him ? He is ex- 
preſly appointed to enter a Creditor upon Payment of a Years Rent, but a 
Creditor or Buyer ſuch as the former, who doth not Prejudice the Superior 
more as the other, is tacitly implied. It can't be denied, but Univerſities and 
Jacorporations may purchaſe, but a general Law in the Matter of Vaſlalage, 


an Univerſity 
ce, oblige the 


a cautionary Obligation, or the like, is not underſtood to fall under a general 
Diſcharge. Obliging the Superior to ſuch an Entry as this, is a manifeſt In- 
juſtice done to him, and eque Rem æſtimanti nimis grave. Becauſe, 1. It 
deprives him of his Property, without his Conſent, or Crime, or any Equi- 


Superior, than the whole Property of the Fie would, as the Marriage of a 


reſerving nothing to himſelf, but the Royal Dignity, and the Ward and Re» 


Vaſſal's Perſon, and as in it. 3. Is it to be ſuppos d that the Parliament con- 
Vaſſalages were ſo much in Requeſt, that the Affection of changing the Vaſſal 


the Caſualties of Superiority, witfiout valuing them according to their diffe- 
rent Natures, and giving ſome Equivalent to the Superiors, or Security againſt 
the Attempts and Purchaſes of Burrows? No ſure it was Caſus incogitatur, 
never in the View of the Lawgiver. 4. As Immemorial Forbearance to put this 


an Exception from the Rule: 50 the Generality of Laws providing againſt a 
Ward Vaſſal's alienating his Lands without the Superior's Conſent to his Pre- 
judice, do ſtrongly inforce it. 4. Our Lawyers, as Craig and the Lord S74iv 


94 


is not underſtood to include them, unleſs expreſſed: In the ſame Manner as 


valent given for it. 2. It's inconſiſtent with the feudal Contract, whereby the 
Superior gives off his Land to his Vaſſal, with a certain View of Benefit by 
the emergent Caſualties ſtipulated, which bring ſometimes more Profit to the 


Ward Vaſſal. When King Malcolm diſtributed all his Lands among his Men, 


lief of the Heir of each Baron for his Suſtentation: Would not the Prince 
have been well ſuſtained, had his Vaſlals next Day diſponed their Lands to 
Incorporations who neither marry, nor die? The Vaſſal ſhould no more have 
Liberty to diſappoint the Superior of his Caſualties, than the Superior to de- 
feat his Right of the Fie : And what cannot be done directly, ought not to 
be allowed to be done indiretly. As the Superior cannot interpoſe another 
betwixt him and the Vaſlal, to render the Latter's Condition worſe without 
his Conſent : So neither can the Vaſſal by any Deed of his prejudice the Su- 
perior, when the Fie becomes open to him. Nor is there any Difference in 
this Caſe, betwixt an Adjudication for the VaſlaPs Debts, and a voluntary Diſ- 
poſition by him: Seing an Adjudication carries no more than what was in the 


ſiting moſtly of Perſons intereſſed in Superiorities, would, at a Time when 


was valued to the Superior at a Year's Rent, have made a Law to lop off all 


Lay in Execution in Favours of Incorporations, doth plainly argue them to be 
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are clear againft entring of Incorporations. And ſo is the Law of other Places, 
particularly England, where it is not lawful to any to give his Land, without 
the Superior's Conſent, to a Religious Houſe, 9. H. 3. C. 36. or to make 
Feoffment thereof in Mortmain, or to Sub-feu, 18 Edw. 1. 5. This is no Re- 
ſtriction of Commerce, but what naturally ariſeth from the Paction imply'd in 
feudal Coutracts, which Incorporations (ſhould be aware of, and not Contraq 
with Vaſſals without the Superior Conſent : And if they do, tis at their Peril. 
Beſides, any ſmall Inconveniency that might happen to Commerce, hy exclud. 
ing Incorporations from purchaſing Lands, being of the Nature of theſe things, 
que raro et per Accidens eveniunt, falls not under the Conſideration of Law. 
| Duplyed for the Univerſity, The Argument drawn from the Origine and 
; Nature of a feudal Contract, whereby neither a Superior can be obtruded upon 
a Vaſfal, nor a Vaſſal upon a Superior, without mutual Conſent, is of little 
Weight; for that as feudal Rights being now generally granted for a certain 
Price, have every where much deborded from their firſt Conſtitution, when 
Lands were Feued freely for Military Service: So the plain Statute. Introducing 
this Rule, difpenſeth with what is inconſiſtent in the Nature of a feudal Con- 
tract. And the Acts of a Sovereign independent Nation, are not ſtrictæ Inter- 
pretationis, but to have Force according to the full Intendment of the Legiſla- 
tor. Now it ſhould be a greater Diſadvantage to the Nation, to abridge So- 
cieties of the Benefit of this general Law, than could be compenſated by any Ad- 
vantage in gratifying Superiors to the others Prejudice. 2. As Superiors muſt 
undergo the Law whatever be the Inconveniency, and Private muſt always 
yield to the Publick good: So they have an Equivalent, viz, a Year's Rent 
of the Lands determined by the Parliament; and whatever Pactions be now 
made, formerly much more was not exacted for a Sale of the Superiority. But 
'next; all yearly Preſtations are ſalved to Superiors: Caſualties, of Superiority 
arifing ex Delicto, which are not preſumed to fall, are little regarded in Law; 
and thoſe purely caſual, as Ward and Relief, which may chance not to occur 
in an Age, came little under the View of the Legiſlators, who regard only W 
quod plerumque fit. So that upon the whole, ſeing Inconveniencies cannot 
in all Caſes be ſhunn'd, and the Law doth plainly bar no Creditor, tis no He- 
reſie to adhere to the Letter of the Lac. 3 
Ihe Lords found, That Dalziel the Superior muſt either enter the Univer- 
ſity of Glaſgom, or pay the Debt due to the Value of the Lands adjudged, as 
the ſaid Value ſhall be determined by the Lords upon a Probation thereof. 
And found, That the Univerſity muſt transfer their Right and Debt to him, Wl 
upon his paying the ſaid Value of the Lands, with abſolute Warrandice for the 
Sum they receive: Reſerving always to them their Right againſt the common 
Debtor, in ſo far as they ſhall not be ſatisfied by Dalziel, in Regard the Debt 
due to the Univerſity is more than the Value of the Lands. And found, That 
Dalziel muſt be comptable for his Intromiſſion with the Rents of the Lands, 
or Annualrents of the Value thereof in his Option, from the Time the Univer- 
af Soy firſt charge him to enter them, and made their Offer of a Year's Rent 
F 1 N | C4 


3 


* 


Albeit it was alledged for Dalzzel, Bhat the Expedient of allowing 
the Superior to be free of ſuch a Vaſſal, by paying the Debt to the Value f 
the Lands, would afford no Relief to thoſe Superiors who moſt need, and are 
1 in a ſpecial Manner under the Care of Law: Superiors that are poor and un- 
= Able to purchaſe muſt loſe their Right ; the Crown will not purchaſe; and the 
1 | Tutors and Curators of Minor-ſuperiors can't purchaſe with Safety. Now a 

Law ought to be equal to rich and poor, and every Condition of Perſons. 
2. A Vaſſal hath indeed been forfeited for the Superior's Fault: But no In- 

ſtance can be given of a Superior loſing his Right of Superiority tor his 1 — 4 


33 


Baier the Lor, Stun, Sc rl. 111. 
Debt, which is effectually done b obliging him to enter an Inca. eee 
at leaſt in Ward and Blenchiholdiogs hare there is no vi Tan 2h 
this the Feu Superior is in a better Condition than the Ward, the forme 

E ſomething, and the latter nothing: And yet hitherto the Wardhold 

olding hath been thought moſt beneficial to the Superior. 3. Was ever an 

Petſon obliged per Modam Pænaæ to purchaſe, or to loſe his own Right, Ink. | 

out getting any Equivalent? This is evidently done to Dalgiel; and if "ul 4 

purchaſe, he muſt do it tanquam quiliber, without getting a Year's Rent: 80 | 

_ in all Events, his Superiority is ſunk to him without his own Fault or 

NTT 7 IE | 1 9 

It occurr'd to ſome of the Lords at adviſing, That the Charter might be 

qualify*d by inſerting in it the Name of ſome interpoſed Perſon, by whom 

and his Heirs the Caſualities might be determined, according to the Viſcount 

of Stair's Propoſal, Inſtit. Lib. 2. Tit. 2. F. 41. But it Was not thought fit 

to go into this Overture. Becauſe, 1. There being no Law for appointing 

ſuch a Truſtee, it could not be done judicially without Conſent of Parties. 

2. It was doubted it the Expedient would anſwer the Deſign. For the inter. 

poſed Perſon and his Succeſſors being to be liable in the firſt Place, and left 

to ſeek their Relief from the Univerſity : One would hardly be found to un- 

dertake ſuch a laſting Inconveniency upon him and his Poſterity. And it 

migbt be incommodious and prejudicial to the Community to oblige the in- 

terpoſed Perſon's Heirs to ſerve and enter, and grant Procuratories for that 

End: Who might poſſibly prove backward to do that, tho? upon the Charge 

of others, whereby they could expect no Profit. Beſides the Fie might come 3 

to be forfeited, thro the Delinquency of the Truſtee : And fo the Cure prove | 

SS SSH oe ĩͤ e 

One of the Lords thinking that it would not be ſo hard upon Superiors, to 

be thus cut off from the Expectation of Caſualties that may or may never be- 

long to them, as to be deprived of thoſe that ſometimes will certainly be 

due, as the Duplicando of the Feu-duty at the Entry of Heirs, or what ariſeth 
from the Nature of a Feu, upon the Vaſſal's Death: His Lordſhip propoſed 
that thoſe more certain Caſualties ſhould take Place againft Incorporation- 
vaſſals every Fittieth Year, as the common Period of an ordinary Man's Life; 
in the Opinion of the Doctors. Since Law determines the Age of the longeſt 

Liver to be a Hundred Years, and a Vaſſal, tho? he may live that long, may 


Bodem Die. The Creditors of the degeas'd Robert Roſs of Auchloſſin 
= ney ˙ᷣͤ v 5 9 


IN a Ranking of the Creditors of the deceas'd' Robert Roſs of Auchloſſin, and 
AY | Francis Roſs his Son, Arthur Forbes Brother to the Laird of Balfiug, pro- 
duced the Contract of Marriage betwixt him and Jean Roſs Robert's Daugh- 
ter, dated September 27, 1701, whereby Robert and Francis ſtood obliged 
conjunQly to pay to Arthur Forbes 2000 Merks of Tocher, and an heretable 
Bond granted by Father and Son, January 2, 1703, to Arthar Forbes in Satiſ- 
WU f&tion thereof completed by Infeftment; and Nicot Roſs Brother to the ſaid 
| Robert Roſs produced an heretable Bond granted by Father and Son jointly to 
Nicol, and Margaret Leſlie his Spouſe for 7500 Merks of Principal, dated 
December 24, 1702 in Place of other Grounds of Debt formerly due to Nicol 
by the Father, and both Arthar Forbes and N icol Roſs had timely adjudged. 
Which Rights they contended to be ſufficient Ground to Rank them as real 
Creditors to Robert Roſs, the Father. The other Creditors of Robert Roſs 
produced a Diſpoſition and Infeftment granted by him of his Eſtate; with the 
EEE ne wg ER +: Burde 
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= Burden of all his Debts to his Son, before the granting of theſe heretable Bonds 
== | in Favours of Arthur Forbes and Nicol Roſs. And pleaded that Arthur Forbes 
and Nicol, Roſs having innovated their former Security by taking heretable 
Bonds in Satisfaction thereof, from the Father and Son after the Father was 
1 denuded in his Son's Favours, with the Burden of all his Debts, whereby the 
= Father's Creditors at the Time of the Diſpoſition became real and preferable 
C | 4 to all the Son's: Creditors, ' and Debts contracted by the Father, after the 
Diſpoſition, and conſequently. preferable to Arthur Forbes and Nicol [Roſs 
ho are to be confidered as the Son's Creditors, and ranked after the 
' Father's Creditors, only from the Date of the new Obligations. Seing when 
Innovation takes Place, the former Security falls, & etiam Pignora ſolvun. 
tur. wy "4449 © Orfy yl MER, „ pe 11 174 Bil: 1 
Anſwered for Arthur Fobes and Nicol Roſs. 1. No Clauſe in the Diſpoſition 
by Robert Roſs to his Son ( which was gratuitous without any onerous, juſt 
or neceſſary Cauſe) can militate againſt them who were'lawful Creditors 
before to the Father. 2, Their heretable Bonds were granted before'the'Son's 
Right from the Father was any Way publick, or the Seaſin regiſtred: And 
a latent Right inter conjunctos can be of no Force againſt true Creditors ; 
eſpecially where the Father after granting a general Diſpoſition to his Son 
continued in Poſſeſhon till his Death, whereby every Perſon was in optim: 
Fide to contract with him, at leaſt until the Son's Right appear'd on Record, 
Jul) 2, 1673, Steil and Jackſon contra Maſon, February 12, 1669, Pot contra 
| Pollock, November 28, 1679, Cathcart contra Glaſs, December 4, 1673, Reid 
contra Reid. And it can never be underſtood, that the Father's gratuitous 
Diſpoſition. to his own Son can be more effectual to the Father's Creditors, 
than if it had been directly granted to themſelves : Now he the Father was 
not in a Condition to prefer one "Creditor to another. 3. By our Law, a 
nnovated, may be good Evidence of the antecedent onerous 


25 


prior Right, tho? in 


Cauſe of a ſubſequent Obligement. 


The Lords found, That Arthar Forbes and Nicol Roſs having bons Fit: 

accepted of the heretable Bonds in Place of former Debts due by the Father, 
before the Father's Infeftment to the Son was on Record, ought to be ranked 
as Creditors of the. Fatheert. LINE oo 


2 1 # * 
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One of the Lords thought, That if the anterior Security was diſcharged, 
the heretable Bonds granted in Lieu thereof could not be ranked with thoſe 8 
Debts of the Father with which the Son's Diſpoſition was burdened: Ano- 

ther was of Opinion, That whether the old Security was diſcharged or not, 
the new Bond was a clear Innovation. A third Lord differ'd from the laſt, * 
upon this among other Grounds, That if an Heir of Tailzie tied up witha W 
Clauſe irritant in Caſe of his contracting Debt, ſhould pay an old Debt W 
contracted by the Maker of the Tailzie, with Mony borrowed from another 
Hand, and give to the Lender an heretable Security upon the Eſtate for the 

lame: That real Right would be good and effectual, notwithſtanding of the W 

_ Clauſe Irritant ; if the new Crediror could prove that his Mony was ſo 
apply'd. To which the Caſe of the Lord Kjnnaird was objected, who 
having, with Mony borrowed by himſelf, cleared Debts that affected his 
"Eſtate before it was Tailzied, found himſelf under a Neceſſity, after adviſing 

with the beſt Lawyers, to apply to the Parliament, for impowering him to 
grant Security, or ſell, Land to pay off theſe Creditors whoſe Mony had been 
apply'd to fatisfie theſe Debts with which the Tailzie had been burthen'd. 

Az 5 But it was anſwered, That in the Lord Riunaird's Caſe, the new Creditors 

© "FE were not able to prove that their Mony was apply'd to the Payment of the 

_ old Debts. Others of the Lords ſuppoſed that a Creditor taking Bond from his 

Debtor inhibited, in Implement of a Debt due before Inhibition, the new 

1 Security could not be reduced ox Capite Inhibitions, it the Creditor could 
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prove that anterior onerous Debt to which that Security was | 
Another Lord delivered his Opinion thus, The Creditors herd being e a 
not only of what had paſs'd betwixt Father and Son, but alſo of 1801 85 50 
dition and Inſolvency, and having Ignorantia Facti given up the old Securities; 
Condictio Chir raphi indebite traditi was competent to them by Law: So that 
there being juſt Ground for calling back the Securities innovated, the preten- 
_ ded Innovation doth evaniſh. a: | 


July 28, 1713. Mr. Archibald Dunbar of Thundertoun, againſt Sir Ro- 
bert Gordon of Gordonſtoun. os EE; gainf Sir R. 


by to za, „for making his Incloſures regular, in the 
Terms of the AG 41. Parl. 1. Ch. 2. The Lords found, That the faid Statute is 


--Jaby 29, 1713. George Montgomery and his Lady Sapplicants, againſt My: 
| J John Montgomery of Wrae his Father. ” + * i . 


HE Lords appointed a Bill of Horning to paſs againſt Mr. John Mont. 
cgomery, for Implement of the Marriage-articles betwixt his Son and 
his Lady. Albeit the Contract bore only a Conſent to Regiſtration in the 
Beoks of Council and Seſſion, that all Execution might paſs thereon in Form 

as effeirs; without any expreſs Conſent, That a Decreet might be interponed 
theteto. For a Decreet of the Lords is interponed by Regiſtration of the Ar- 
ticles; warranting all Execution in general; which can never be underſtood 

A toentitle the Parties only to an Action, ſeing that was competent without any 

= Clauſe of Regiſtration: 85 e 0 ha 
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July 36, 1713. John Blair of Dunskey, 4gainſt Robert Mdowal F 
. _ — CO EW 
IN a Reduction ex. Capite Inhibition, at the Inſtance of John Blair agaitiſt 

| Logan, the Defender having offered to improve the Execution : The 
Lords ofdained the Putſuer to abide by the ſame ſimply; ſab Periculo "uh 
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| Inhibition and Execution among his Father's Writs, in Process of Rankin 
of the Creditors of Sir Godfrey Micalloeh, but allowed bim 10 pröteff, 


Crime he is not guilty of, or acceſſory t 
falſe Writ unwitting 


buona Tide Poſſeſſion, againſt Repetition of what Was conſt 
1677, Dick contra Oliphant. Now, tho' this Execution Were fa Ir 
ſuer could not poſſibly have been acceſſory thereto: Seingeit was fepiſtred 28 


; = | "OI 
IP 8 ; 
9 ' C. 
2 M n 


Thar de u ne 


5 
— 


” 
% 


5 
* 


; Title of 
#2 274. An 18, 
re falfe, the Pur- 


4 


Joon as he was born. 


la ReſpeRt it was anſwered ſor the Defender: 1. A qualified Abiding by 


was never allowed to an Heir or Aſſigny, unleſs the Cedent of ſome other 


Party concerned offered to ubide by fimply, Jah 14; 1685, Gray againſt Ro 
bertſon, January 3, 1666, Jack againſt Bryan, which is the Meaning of the 


Citation out of my Lord Stair's Inſtitutions: For ui Falſum recitaverit tenttur 
in Crimen Falſe ſubſeribere, Tit. F. ad L. Cornel. de Falſ. And where the | 
Uſer ofa falſe Writ abides by the fame aſter it is quapreſled, Dolus malus is 
preſumed-ex Reipſa. This is confirmed from the Prattick aforeſaid betwixt 
Ker and:Forfjth, February 5, 1635, as obſerved by Durie, and that betwix: WM 
; pour gag and the Earl of Levin, July 24, 1661, as obſerved by Prefident 
ilmoir. e — 2 7 7 5 ä „„ „„ 
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OF THE 


' CASES Heard and Determined in this 
- JOURNAL. 


| Baie p Heretors of ) contra Corſe ly 21, FEY 

 Abercromby contra Innes of Dunkinty, July 15, 1707. TOR 

Aberdeen (Magiſtrates of) contra Irving of Nincauſſie, December 9 97 1707 

Tidem contra Gordon and Burnet, December 20, 1711. 

+, Agnew contra Camplel, November 19, 1712. He 
© Aikenheads contra Aikewheads, June 1 

Air ( Juſtices of Peace of the Shire of ) contra Town and Tahabitants of I 
ving, January 24, 1712 „ Ae an 
Air ( Kirk ſeſſion of) Supplicants, February 12, 1713. 5: 
Airth (Laird and Lady) contra Blackwood and Telfer, lu. 21, 170. 
Iidem contra Hamilton of Grange, January 13, . 

Iidem contra Eundem, February 3, 1710. 
Aittin contra Guidlet, January 16, 1. ö 
Idem contra Eundem, December 4, 1707. 
Aliſon Supplicant, July 20; 170% © © - 0 
Idem contra Directors of the African Company, March 18, 1707: 
Idem contra Children of Trent of Pitcullo, July 23, 1707: 1 50 
Idem contra Chalmers, February 28, 178. I 
Idem contra Duncan, July 20, 1710. 

Allan contra Creditors of Cleghorn, February tg, 913% 
Anderſons contra Gordon, June een 

Anderſon contra Cock, December 24, 1709. 

Ander ſon contra Forbes, February 26, 1710. £ 
Annandale ( M.) contra Lady Gilleſsby, February TH 1715 Bo 
Annandalę ( Procuratorfiſcal of) contra Carruthers, December 7, 1705 | 
duſftrather (Sir Philip) contra Gordon, January bg ou 

Arbuthnot contra Scot, January 29, 1708. . 

Archbald contra Lanſon, July 29, 1705. | 

Arnot of Woodmill contra Commiſſioners of the Equivalent, February, }, 1768, 
Arnot { Sir David) contra Greigs, June 20, 1712; 

Ajtogn of that Ilk contra Lady Aytonn, July 25, 1705. 

demi contra Eandem, November 22, 1705. 
. 1 Dali. 
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Ali of Porbroth contra Walker, July 23, 270%. „ 


_ Baillie of Parbroth contra Nisbets, July 8, 1713. 


R 


Black contra Creditors of Steil, July 19, 1705. 


Blair of Dunstey contra Maowal of Logan, July 30, 1713. 


Blair (Captain) contra Blair of Gleſelane, July 23, 1713. 


Bowhill (Lord) and Naſmith contra 


Idem contra Sir William Menzies, January 25, 1711. OY 


no * m * * » 
5 pen , wy 8 p 1 N * * = "33" 2 4 * ©: * * 5 t 4 
R nl Fu , SRL ah * Y - oF N | 2 * 8 ; * 
9 c KEY he \ . - Py "> f 57 
by N , - - * 
* +. , * 9 F . 
Ss wp a "TIO ds »t * 4 { R 7 6 6. * L . . 1 1 4 
: * . of 1 , , 
4 4 1 9 7 = - : & PF ; * c 
. 4 * 5 7 4 7 * 4 : 1 
* *. : 1 & & * 0 7 s 
1 a a 8 1 4 - | K 8 1 
. * $a a - 1 - x . 1 
| * 0 15 . * * 3 I 
. , " 


— 8 * * 858 1 - * - 5 . , | 4 * 


L — 
„* 
1 — 


B. 


EE 


> Baillie of Lamingtoun contra Menzies of Culrerallers, July hs 290g 
Jem contra Eundem, December 22, 1710. | 


' Baillie of Caſtlecarie contra Brown of Seabegs, July 29, 1710. 
| Baillie contra Cuningham, December 20, 1710. 
Baird (Sir William) contra Mortimer and Deachars, June 28, 1711. 
Bairdener contra Dryſdale, July 27, 1706, i 
Balſour contra Hatton, February 11, 1708. 
Balfour contra Greig, February 5, 1713. ig 
Ballantyne contra Moor, January .21, 1789898. 
Ballanden ( Creditors of the Lord) competing, March 28, 1707. 
Balmerinoch (Lord) contra Earl Strathmore, January 9, 1706. 
Ealvaird contra Watſon, January 18, 19. £ 
Bank (Directors of the) contra Commiſſioners of the Equivalent, February 
„ Ü . | | | 
Barclay + Towie contra Creditors of Rothemay, December x, 1708. 
Barclay contra Barclay of Touch, July 14, 1710. 1 1 
Bartoun contra Duncan, June 24, 1709. 
Begbie contra Begbie, January 23, 1706. 
| Belhaven (Lord) contra Lord David Hay, February 7, 1706. 
Bell contra Campbell, December 5, 17 © 
Bell contra Dunlop, June 25, 1708, © 
Bennet and her Husband contra Slanders and others, July 5, 1711. 
Bertram contra Weir of Stonebyres, W 8, 1706. 8 9 
Binning contra Woollen Manuſactory of Vemmills, and Procurator - fiſcal of 
„ r ee 
Binning contra Cook and Arnot, January 24, 1711. 
Birrel contra Fergus, June 18, 1706. 25 
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Black contra Lindſay, July 23, I912% 
Black and others 910 Nit of 3 July 23, 1706. 
Blackwood contra Hamilton of Grange, July 17, 1712. 
Blair contra Oliphant, June 8, 17655. 
Blair contra Hunter her Husband, January 6, 1710- 


Blair contra Eagar, July 29, 1712. 


- 


Blair of that Ilk contra Caningham, February 19, 1713. 
Blam contra Blaw, July 12, 1711. 
Boigs contra Watſon, July 27, 1708. | 
Bonhard's Creditors competing, ſee Stuart contra Stuart. 
Bonnar contra Bonnar and Maxwel, June 15, 17009. 
Bonnar and Swinton contra Maxwel, December 14, 1711. 
Borthwick of Fallahill contra Arbathnot, November 8, 1710. 
Baſwel and Hamilton contra Cornet Boſwel, November 22, 1705. 
idem contra Eundem, February 20, 17009. 5 
Bothmwel of Glencorſe contra Trotter of Mortounhall, January 10, 1710. 
Bourbon and her Husband contra an For, February 16, 1711. 
ackſon, Februa 1709. 
Boyd of Drum contra Hay, February 1% 1 8 bs . 
Boyes contra Scham, June 7, 170979 


Brand 


—— — 
. | | 
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: Brand (Sie Alexander } contra mar I lo, 1706. At 
. Jdem contra Tenants of Riccartoun, February 9, 1711. 
Idem contra Eoſdem, June 21, 1711. 
| Brechin (Town of) contra E. Panmure and Lord Grange, July 24, 1907; 
Brewers Supplicants contra Sheriff deputs of Edinburgh, June 18, 1712. 


Brodie (Captain) contra Mlellan and Others, Rue 14, 716. 
. Brown contra Hume, November 14, 1705. 


Brown of Carſluith contra Maxwel of Caill, July 11, 150. 

Brown of Braid contra Brodie, January 26, 1709 

Idem contra Carſtairs, July 3, 1711. 

Brown younger of Thornidikes contra Brown, June 24z 1709; 

Brown elder of 'Thornidikes contra his Sons, July 20, 1720; 

Brown contra Dickſon, December 26, 1711. Orin 671 Ana ben 
Browſter contra Lees, June 5, 17079. _ 12 FN 3 
Bruce Lady Ridbeugh contra Forſyth, March's I, 1707, 

Eadem contra Eandem, December 31, FO | 

Eadem contra Eundem, June 11, 1709. 15 

Bruce contra Sir James Hall, July 13, 1708. 

Bruce (Captain) contra Dalrymple and Toglis, December 23; 170% 
Idem contra Eoſdem, February 17, 1910. 

Bryſſon and Henderſon contra Duke of Athole, February 7, 1710. 


Buchanan (Lady Lem and her Husband) contra M. en, January 16, 5 
Idiem contra Eundem, March 20, 1707. 


Ky harem of Sandfide contra Eundem, March 19, 1707. 

Buchanan contra Menzies, February 15, 1712. 

Buchanan contra Freuch, June 19, 1713. 

Budge contra Sir James Sinclair, July 21, 1713 

Bund) contra Kennedy of Culzean, February 12, 1708. 

Idem contra Eundem, June 11, 1708. 

Buntine contra Buchanan of Drumakill, Tuly 7, 1710. TEN 

Burnet and her Husband contra Baron Maitland and m 
February 24, 1709. 

Barnet (Executors of) contra Panton December 24, 1700. 


109 . | 
Barnet contra Simpſon and the — d Maſters of the King 8 College of ; 
Aberdeen, December 21, 1711, 


Burnet (Sir T homas) contra Heretors of the Shire of Kjneardin, Feb. 19, „1 
Idem contra Eoſdem, June 18, 1713. 

Burton contra Hamilton of Monkland, july 23, 1707. IG 

Butchers, (Country) contra Magiſtrates and Skinners of Edinburgh, July 3, 17135 
Bate (Earl) contra Haliburton of Pitcur, July 18, 1713. 
Butler and Gordon contra Rage, July 31, ** 

Bert contra Reid, July 27, 1708. 
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Alder contra Middleton, Thins 21, 171 1. 8 
Calderwood contra Sir Thomas Young, February 11, „ 1e. ©, 
Caldwell (Ladies of) contra Dalziel of Binns, February I9, 1706, 4% 
Callender (of Craigforth ) contra L. Landin, February 20, 1907. 


Colquboan ( Lady Monboddo) contra Laird and Lady Newmains, July 3, 715 
Eadem contra Eoſdem, June 23, 1713. u 


Campbell contra ir Alexanger Anſtrather, January 18, 1906. i 
Campbell of Caller contra Creditors of Park Hay, July 17, 1706. 
Campbell contra Campbell of Burnbank, February 9, 1709. 


| Campbell of Glenderuel contra Graham of Gort hie, January 16, 17¹ TH 
; Cardo 


7 "ob F the e 
Cardroſs Lady ) i contra — Heath February 20, 1325 . e 5 
Eadem contra Eundem, February e 1 


Eadem contra Graham of Buchlyvie, June 7, 1710. 
Carhit bas contta Bertram of isbet, July 1 1, 171 I; 
Carmichael contra Lockhart, June 30, 1713. 


MTA, 


Caruthers and ker Husband contra Jobaſon of ein pu, J anuary 2h, es 


Tidem contra Carathers of Dormont, july 24, - yy 13650 
Caſſils (C.) contra E. Rutherglen, February I 1713. 2 10 
Chalmers contra Creditors of Bon, July 25, 1710. WW 0 8 
- Chalmers ons es of 4 73 bog W, N e e -EHIhON 
Chappel and Ch#ftte contra Guyder, June 29, 170. | n 
Cher contra Arnot of Weodmill, July 18, _ 

Cheap contra Cleagh, January 20 1713. 

Chieſlies (Major) N 5 contra Brand, bg, 95 . 
Chiſholm contra Steidman, Nobember 18, 1707. 


Cleghorus contra Torſton, December 26, 17077. 
Cleland (Creditors of) Supplicants, July: en Ee 
Clerk contra Dallas, July 6, 17117. 00 


Clerk and Reid contra Creditors of Broddthvs, July 17 5 = 2. 19 
Cochran and Dykes contra Urquhart, June 12, 27. 5420 
Cochran contra Eord Barga 4 January 8, 1708. 


(orbran contra Privete, Jul) 16, 1700. 


— 
"Ou - * 
N 1 


Cochran of Kytmaronock contra T0008 total of chat Tk and  Copinghim, July 


1713. r 

1 and Galen contra Mabie, Decctiber 12, 1707. 

Colvil contra Irvin of Drum, January 26, 1709. 

Colvil contra Colonel Ogilvis, July 15. L709. | b 

- Corbet of Hardgray contra "Hamilton of N Mam, Mate 20, 1797. 

Corbet contra Cochran of Rilmaronoc t. July 25, 1707. 

Corsbie contra Mair, July 26, 1712. Fa 

Ctedipors of 5 contra Pedie and others, bea ws es. 

-owie contra Comies, February 26, * 71. / | 

2 contra Egdem, Marel 3, 1707.” n 1 58 

Eadem contra Eaſdew, June 24 and July - 22, 2008, © 8 

| Come and Hardy contra Bromn of Seabegs and others, Joy 227 ma; 


I 22 contra” Carathers, June 25, 1708. 
rarg of Riccartoun's Creditors contra the Lady, 1h 223 I 708. 


Craigs of Riccartoun ( Creditors of) competing, July 22, 1712. 
a 95 Lady 0 and ed Husband contra WR of Op Tos 137 


Creofor and others contra "Clininghaih, December | 23, 170% 
Crawford contra Crawford, December 27, Fil. 
Crawford contra Kennedy of Balterſan, July 10, 1713. 
Crichtoun contra Borthwick of Cruichſtoun, July 18, 1707. 
"Crombie contra Robertſon, November 16, 17009. 
'  Caming (Sir Alexander) contra Sip Ambienr Kennedy, 
Idem contra en, November 19, 110 
Idem conpre 1 January 16, Io. 10 
ug Tdem contra 75 2 £ gen, December 10, PTY 
* Aae Teste bebeusty 4, 179. 
; ECotone ) contra. Lady Sewp! „ July " x08 
88 . of Enter kin contra his Curators, July 237 1707. 

Idem contra Eoldem, December 6: 1707. £1017 ; 7 
Cuaningbham of Craigęnds contra E. of. Eglinton, Pecember : 275 176 
"ST contra, AEnen, July 4, ä | 


1 1 
f N *, J * A * '$- 
March 18 1707. 
5 , » 

s% 4 * * * — : is ; x * N 
D , } * 9 5 

_ * * * 

2 4 


5 


. r ccc 


a 


"Tres of th Oo. ga 


8 D. 

AES of Coldingknows contra Scougat and Semple, January 2, 1711. 

Dalglieſh (Lady Riccartoun ) contra Gibſon, July q, 1709, 

Dathoafie (Earl) contra Lord and Lady Hawley, November, 13, 1712. 
lem contra Eoſdem, February 13, 1713. 85 

Dalrymple (Sir David) contra Hume and Blackwood, January 19, 1711. 
Datrymple (Sir Hugh) Lord Preſident, contra Sir John Inglis, January 28, 1708. 
liem contra Eundem, February 18, 1708. TAL 

Dalrymple and Steen of Halyards, contra Johnſton, June 23, 1710. 

Darling contra Hay, January 18, 1709. 8 | | 
Daviaſon of Tullimorgan contra the Town of Aberdeen, December 16, 1708. 
Dawſon and Hill contra Murray of Spot's Creditors, February 13, 1706, 
Dewar contra Wright, November 14, 1710. e 
Dewar's (Creditors of) competing, December 22, 1710. 
Dick Lady Perkill contra Dunbar her Husband and his Creditors, December 

). W 

Dick contra Carſtairs of Kzlconquhar, February 15, 1717. 
Dick and Cubiſon contra Roriſon and Others, June 19, 1712. | 
Dickie contra Cowie and Others, December 26, 1705. W 
Dickſon of Hartrie contra Miln of Carridden, July 3, 1705. _ 


Izzm contra Eundem, December 18, 1707. 

Dickſon contra Hame, January 19, 1710. 

Dickſon and Heriot contra Logan, December 22, 1710, 

lidem contra Eandem, February 16, 1711. 

lidem contra Eaudem, November 22, 1711. 

Dobze contra Oliphant and her Husband July 8, 1707. 

Don (Sir Alexander) contra Don, November 28, 1712. 

lem contra Eoſdem, February 5, 1713. 8 ye PR | 

Donaldſon contra the Magiſtrates of Brechin, July 24, 1706. N 

Donaldſon contra Cockburn, January 18, 19. Mi 

Douglafs (Duke of) contra the Creditors of Spot, July 27, 1708. s 

Douglaſs of Dornoch contra Caruthers, November 13, 1711. Res 

Douglafs contra Chatto, November 26, 1712. 5 

Douglaſs of Hiſleſide contra Somervell of Kennocks, July 10, 1713. 

JJ %%%... SEE Eh: 

Drummond of Megginſb contra L. of Inneraytie, July 27, 1708. 

Drummond contra Kennedy and Reid, July 9, 1709. = 

Drummond contra Campbell of Burnbant, December 13, 1709, 

Duff of Bracco Supplicant, December 29, 1709. F 

Dumfermling ( Creditors and Donatar of) contra L. of Innes, March 14, 170). 

ww Contra Copper, July 5, 1710. 5 5 

Dumfreis (Townof) contra Heretors upon the Water of Nith, June 20, 1705 

Dunbar ( Town Treaſurer of) contra Pringle, July 17, 1706. . 

Dunbar contra Mairhead, November 3o, and December 17, 1709. 

Dunbar contra the E. of Cromarty, July 16, 171287. 

Dunbar of Thandertoun contra Gordon of Gordonſtoun, July 28, 171 

Duncan contra Lady Drum, November 15, 1705, we” 

Duncan contra Scrimzeor of Kjrktoun, February 19, 1706. 

liem contra Eundem, July 3, 1707. | 

lim contra Graham July 22, -1709. 

Duncan of Lundy contra Innes February 28, 1713. 

Duncan contra Miller, July 23, 1713. 3 

Dundaff Feuars of) contra Madrill, July 22, 1709. 

lem contra Eoſdem, December 23, 1709. PTE © ET 
2 2 „„ 5 Dundai 
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= | Dundas of that Ilk contra Dundas, July 25, 1705. 

z Idem contra Eundem, January 2, 1706. e ee — 
1 Dundas's (George) Creditors competing. (See Steuart contra Steuart) 
=. Dundas of Brieſtmill contra Sinclair of Carloury, July 11, 1706. A 
4 ho Dundas ( Baillie ) contra Allan, January, 17, 1711. : 

3 ole ch 

B Jo AR contra Sinclair, July 23, 1713. ane 

—_ Edinburgh (Town of) contra Country Brewers, July 18, 1711. 

[ | Tidem contra. : Eosdem, July 15, 1712. Sn Ai. 61369 

© T:dtm-contra:Meckie, fuly 26, 17 11. l o 

| Their Tackſmen ofthe Impoſt upon Ale, contra Straiton, December 19,1712. 
1 The Tackſmen of their Mills contra Alexander, December 19, 1710. 

= | Edinglaſis ( Creditors of) contra Gordon of Carnouſtie, July 15, 1707. 

= Edins and Hume contra Hunter, March 20, 1707. A 1 

[| : Edmondſtoun and Olipher contra Edmondſtoun, July 19, 1706. : 
= Elibank (Lord) contra Adamſon and her Husband, February 8, 1712. 

| 8 Idem and his Siſters contra Mackenzie of Frazerdale, July 23, 1708. 

| Tidem contra Eundem, January 26, 1711. Rs 

1 Eliot contra Hume of Kaims, July 26, 1705. Es 

Il Eliot contra Repreſentatives of Veach, February 20, 1708. 

! Eliot contra Eliots, June 29, 1711. 195 

4  Eliſes contra Watſon of Saughtoun, January 5, 1712. 

NF Eaædem contra Eandem, February 5, 1712. 


Elphinſton (Sir James) contra the Creditors of Strichan, July 23, 1706. 
Tae contra Faron, December 16,7 1910... het 5 
Enterkin (Lady) contra L. of Enter kin, December 27, 1711. = 
Ersin (Colonel) contra Lady Bettie Boſwelland her Husband, March 11, 1707, | 
Idem contra Sir George Hamilton, December 18, 1708, _ 

Idem contra Eundem, February 8, 179. 
 Jdemw contra Eundem, July 21, 1710. 

_ Jaem contra Eundem, December 19, 1710. 

Idem contra Eundem, November 26, 1712. 

dem contra Eundem, February 12, 1713. 

Idem Supplicant, July 27, 1710. 


| Ersin ot Alva contra Thomſon, December 12, 1717. 
1 - Erskin contra Eliot, January 24, 17112. 
| Ewan contra Rowan, June 15, 17911, _ . 3 
j Ewart contra ' Ewart, February 8, 176. RP 4 
1 Eyres, Mare and Ballantine contra Hunter and Campbell, January 19, 1711 
3 L *4irbolm contra, Mackenzie of Aſint, July 29, 1710. 
| X Fargaharſon contra Frazer of Doors January 25, 1709. 
| | Fea contra Trail her Father in Law, February 8, 1710. 
EFadem contra Trail her Husband, July 9, 1912. 
_ Feaa contra Ewart June 22, 17. 
7 Fead contra Maxwell of Dalſwintoun and Others, February 4, 170g. 
Fergus contra Birrell, December 12, 170% h e 1 10 
Ferguſon contra Mare, December 27, „„ 
Ferguſon contra Irving of Gribtoan, January 55 177 2. 
Fincham contra Marehead of Breadiſholm, February 15, 1706. = 
Fleming and Hamilton contra Calder of Muirtoun, January 25, 1706. 
Iidem contra Eandem, Taly 38, w i 
Iidem contra Eundem, December 28, 1709; | 
Ge Forbe 
1 | 


 Jaem contra Eundem, July 21, 1713. 


Graham contra Corbet, July 14, 1708. _ 
We contra Earl of Levin 2 * Major Colt; July 143 
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Farka ( Sir William ) of Monimasls Creditors contra Maſters of the Queen? 
College of Aberdeen, July 12, 1710. 


Ejaſdem ( perſonal ) contra his real Creditors, January 45 1712. 
Forbes contra Grants, July 20, 1708. 

Forbes contra Forbes, November 27, 1708. 

Forbes and her Husband contra . and Monro, February, 9, 1709: 
Tidem contra Eoſdem, July 7, 1769. 

Forbes of Ballogie contra Cattanach, January 21, 7 

Idem contra Allardice, June 25, 1710. 

Forbes (Sir Robert) contra Watſon, February 16, 1711. 

Ejuſdem Creditores contra Blackwoods, June 12, 1711. 

Forbes and Paterſon contra Lady Collodden, July 8, 1712. 

Forbes of Blacktoau contra Abernethy of Meyen, February 12, 1713 
Forfar ( Earl) contra Gilhagie, January 31, 1712. 

Forreſt contra Craig, February 15, 1709. 

Forreſter contra Forreſter, January 13, 1711. 

Forſyth contra Ritchie, December 15, 1710. 

Fraſer contra Brown and Gordon, March 27, 1707. | 
Fraſerburgh ( Feuars and Merchants of ) contra Lord n, June 19, 7 


—  — „„ „% eee we 2 
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1 Fulton contra un, January 29, 1705. 


G. 


1 (Earl) contra Hamilton of Baldoon and his Aebi 2610 
Garden ( Doctor ) contra Ander ſon, June 19, 1712. 


Gavin contra L. Skel/murly, December 28, 1705. 
Gib of Caſtletoun contra Robertſon, June 25, 1713. 


Gibſon of Durie contra Trotter of Mortounhall and others, July 18, 1710, 
Gibſon contra Cochran, Eodem Die. 


Gibſon and Wilſon contra Leith, January 2, 1711. 


Gilleſpie contra Gilleſpie and Carſes, November 21, 1705. 
Gladſtones ( Creditors of) competing, ſee Lilly contra Cranford, 


| Glaſgow ( Town of) contra Sanders, July 17, 1711. 3 


Glaſgom ( Univerſity of ) contra Hamilton of Dalziel, July 24, 1713. 


Glaſſels and his Factor contra Magiſtrates of Forfar, December 13, £71 i; 
Glendinning contra Irving, January 28, 1708. 
Idem contra Eandem, January 6, 1710. 


Gordon ( Dutcheſs of ) contra the Duke, March 18, 1707. 


Gordon of Davach contra Daf of Dipple, March 28, 1707, 

Tdem contra Gordon, July 17, 1711. 

Ilem contra Gordon of Techmary, July 30, 1712. 

Gordon of Auchintoule contra Duff of Drummure, June 24, 1707. 
Gordon of Gordonſtoun's Tutors Supplicants, July 17, 170). 

Iidem Supplicants, July 11, 1710. 

Gordon of Cults contra Lady Gight and her Husband, July 13, 1708. 
Gordon of Buckie contra Meintoſh of Borland, December 27, 1710. 
Gordon of Gordonſtoun contra his Curators, February 22, 1712. 
Gordon of Troquhen contra Mie of Balmagie, November 275 1711.4 


Gordon contra Anderſon, December q, 1712. 
Gordon contra Gordon and others, January 16, 1713. 
Gordon contra D. Gordon, February 18, 1713. 


Gordon and Osburn contra Campbell, July 23, 1713. 
Graham contra Piper of Newgrange; March 28, 1705. 
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Graham contra Captains M. Qgeen and Drummond, February 9, 1711. 
Grant ( Captain ) contra Major Anderſon, June 20, 17056. 

Grant of Dalahaple contra Eundem, July 11, 1706. 

Grant (Laird of) contra Creditors of Halgreen, March 21, 170). 
Tdem Contra Earl of Sutherland, February 17, 1708. 

Grant contra Strachan of Thorntoun, November 18, 1710. 

Grant contra Duke of Gordon, June 23, 1710. 

Grant contra Grant, July 9, 1712. | | 

Gray of Bal/gowny contra Panton of Hiltoun, July 24, 1705. 

Gray (Lord) contra Sir William Hope, February 14, 1710. 

Tdem contra Eandem, July 5, 1710. 

dem contra Eundem, July 21, 1710. 

Gray contra Cairncorſe, January 16, 1711. 

Gray contra Chieſlie July 4, 1711. 

Gray contra Cockbarn, December 27, 1711. | 

Greenock (Lady) contra Sir John Scham, January 5, 1709. 

Eadem contra Eundem, June 22, 1709. 

Eadem contra Eundem, July 19, 1711. : . 
Grierſon Supplicant contra Magiſtrates of Dumfries, February 20, 1713. 
Grieve contra Thomſon, December 1, 1705, 
Guthrie and Williamſon contra Gordon, February 2, 1711. 


H. 


As of Bimmerſide contra Halhburton of Newmains, July 5, 1705. 

| Iidem contra Eundem, March 14, 1707. e ! 
Halden contra Rhymer and Ramſay, July 22, 1707. 

Hatiday and Temple contra Garden of Greenhill, February 20, 1706. 
Iidem contra Caningham, February 17, 1708. . 
Halkerſfoun of Rathillet contra Melvil of Mordecarny, November 24, 1708, 
Idem contra Eundem, January 19, and February 1, 179. 

Hall ( Sir James) contra Lady Pitfirren, March 18, 19079. 

Hall contra Dam Mary Campbell and her Husband, February 17, 1708. 

Halhburton of Fodderance contra Cook July 26, 1711. re 

Hamilton contra Living ton of Kzlſyth, June 16, 1705, i 

Hamilton of Grange- Brech and his Spouſe contra Cornet Boſwell, July 25, 1705; 
Hamilton ( Sir George) contra Laird and Lady Airth, June 20, 1710. 

Hamilton ( Dutcheſs of) contra Campbell, February 13, 1706. | 

Hamilton of Wiſhaw contra Creditors of Cleland, February 8, 1706. 

. Tdem contra Boyd, July 16, 1712. * 1 

Idem contra Moir of Cairnhill, November 21, 1710. 

Hamilton and Mackenzie contra Campbell of Aberuchil, February 2 3, 1709. 

Hamilton and Brown eontra Turnbul, December 8, 1709.. 
Hamilton of Bangour contra Lady Ormiſtoun and her Children, December 6, 

1709, See Urmiſtoun (Lord and Lady) contra Bangour. 

Jaem contra Eoſdem, July 4, 1712. . OK 

Hamilton contra Gordon, January 27, 1710, 

Hamilton contra Piper of Newgrange, June 29, 1711. 

Hamilton and her Husband contra L. Burleigh and V right, February 7, 1712. 

Hamilton of Pumpherſtoun contra Lady Cardroſs, November 19, 1712. : 

Hamilton of Orbiſtoun's Creditors contra Hamilton of Dalziel, July 7, 1713. 

Iidem contra Eundem, June 19, 1713. OE. 
Harden (Lady) and her Husband contra Laird of Preſtoungrange, July 10, 

1 1707. „ WO - 
Haray contra Allan and Chiſbolm, January 4, 1709, 


Hay 


* C1 
3 


Hume (Sir Robert 


"Fs if FN Can. DS 
; contra Caming of Birneſs, June 28, 1766. ; — 
Hay ( Baillie ) contra Hay and Others, "March 1K 1565 


Hy (Lord Alexander) contra Creditors of Spot, July 8, 1708, 44 
Idem contra Eoſdem, November 28, 1710. 


Hay and Caruthers contra Doctor Hay July 27, Sw 
* contra Eundem, December 29, 1710. 


Hay contra Cramfurd, February 20, 1712. 

Hay contra Sir Samuel Forbes, July 9, 1712. 

Heggins contra Sir Alexander Brand, June 26, 1705. 
Henderſon contra Graham, July 21, 1710. 

Henderſon contra Dunbar of Thandertoun, February 21, 1750 
Henderſon contra Henderſon, March 27, 1707. 


Henderſon and Iunes contra Morton and Smith, December 20, 1716; 


Henry contra Glaſſels, December 22, 1709. 


Idem contra Eundem, February 22, 1711. 
Hepburn contra Hepburn, December 8, 1708. 
Hepburn of Humbie contra Lord Strathnver, July 3, 1712. 
Heriot contra Ker, June 22, 1711. 

eriot's Hoſpital ( Adminiſtrators of ) contra Brewers i in the Canongate, 

February 22, 1707. 

Baden contra Angus, July 1, 1709. | 
Herries contra Maxwel of Orchyardtoun, January 18, 1712. 


Hill and Muirhead contra Muirhead, January 26, 1799+ 
Hodge contra Miller, November 19, 1707. 


3 
Honyman contra Oliphant and her Husband, July 22, 1713. 


Horn contra Lord Edward Murray and his Lady, February 20, 1711 
 Horsburgh contra Cranſtouns, December 4, 1712. 
Houſtoun contra Lord Roſs, July 


 Houſtoun contra Lady Kzzkaid and her Husband, January 25 1799. 


15, 1708. 


Houſtoun contra Maſhet, February 22, 1712. 


) contra Sir Patrick Hume, July 16, 1708. 
Hume of Medderburn contra Hume of Ninewells, December 29, 1716; 
Hume Relict of Hume of Eccles, Supplicant, July 155 1712. 

Hume contra Smith, December 5, 1712. 


5 Hutchiſon contra Couts, December 21, 171 16 


Jamiſaus contra Sheriffs, December 14, 1708. 
Inglis contra Lord Alexander Hay, July 2, 1709. 


1. 


Ackſon contra CI and other Creditors of Cockburn, June 30, 705 
James contra Watkins, December 31, 1708. 


Inglis contra Fuller, January 18, 1712. 


Innerleith (Lady) contra Lairds of Cockburn and Lammertous,. June 213 


1705. 


| Innernytie ( Laird and Lad 9 contra Laird and Lady Aldie, February 26, 1709. 


Iznes contra Earl of e March 25, 1707. 

Inverary (Lord) contra Gordon, July 11, 1705. 
Jolly contra Bethune of Tarvit and Others, March 2s, 1707. 
Johnſton contra Repreſentatives of Napier, July 1, 1708. 


Johnſton (Sir John) contra Pedder, December 30, 1709. 


Johnſton contra Houſtoun, January 20, 1713. 
Irving contra Crawfard, June 22, 1705. 


Irving (Doctor) contra Skeen of Halyards, March 7, 1707: 
Foie (of . ) contra Deurhars, March 13, 1707: 


Yyyy3 Irving 
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laem contra Earl of Glencairn, December 20, 1711. 


7226 Index of the Cafes. 

Irving contra Corbets, January 4, —_— 
Irving of Drum contra Gordon, December 22, 1710. j 
Funkiſon contra Lady Ardvorlicł, February 26, 1709. 


: K. 


** * 1 1 —— 
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[7 Eith of Ludquhairn contra Sinclair of Diren, June 30, 1705. 
Kennedy ( Sir Andrew ) contra Gordon, June 28, 1705, 

Tdem contra Sir Alexander Cuming, January 3, 1706. 

Idem contra Eandem, July 21, 1981. 

Idem contra Eundem, November 9g, 1711. 


Idem contra Eundem, June 26, 1712. 
dem contra Eundem, July 30, 1712. 


Kennedy contra Vans and Cramfurd, February 24, 1708. 
Kennedy of Kjilhinzie contra Agnew and others, February 17, 1713. 
Ker of Graden contra Abernethy, November 28, 1705. 105 
Idem contra Eundem, December 25, 1705. 7, 

Ker contra Dunbar, February 5, 1706. 


1 


Ker of Moriftoun contra Calderwood, February 14, 1706. 


Ker contra Howiſon and Lookup, February 11, 1708. 


Ker contra Primroſe, January 4, 1709. 


Ker contra Gibſon, July 5, 1709. 


Ker of Chatto contra Creditors of Harden, June 17, 1712. 


laem contra Eoſdem, July 29, 1712. 
Kidrem contra July 23, 1707. 


Kinfawns (Lady and others) contra Laird of Kz»fawns, July 19, 1711. 


King contra Ker, January 24, 1711. 
King contra Eſdale, December 6, 1711. 


Kinloch of Gilmortoun contra Forbes of Tolquhon, July 3, 1708. 


 Kpox contra Hume of Kaims, March 12, 1707. 


Bw 


KW 4» Supplicant contra Clelaud and Gibſon, July 27, 1710 
Langtoun ( Creditors of) competing, January 20, 17509, 

Lauderdale ( Earl) contra Lord Tefter, June 20 and July 20, 1709. 

Idem contra Eandem, December 13, 1709. . = 


Idem contra Eundem, and Seaton of Barns, February 2, 1710. 


Law contra White, December 10, 1709. 
Law contra Tarnbul, November 24, 1710. 85 
Lawrie contra Sir Alexander Maxwel, February 22, 1711. 
Lamſon contra Gilmoir, June 22, 1709. 5 

Lee ( Lady ) contra Laird of Lee, December 24, 1709. 


Lees contra Dunwoodie, July 18, 1706. 


Leſlie of Kzncraigie contra Creditors of Riccartoun, February 10, 1710. 
Leſlie contra Creditors of Leſſie, June 15, 1710. = 


| Leftie and Johnſton contra Dick of Grange, December 29, 1710. 


Levin ( Earl of ) contra Durham of Largo, February 14, 1706. 


 Jaem contra Scot of Gilmorſcleugh and Armſtrong, March 15, 1707- 


Idem contra Moriſon of Bognie, February 10, 1710. 
1aem contra Eundem, February 10, 1713. 
Idem contra Eundem, December 21, 1710. 

Idem contra Findlay, February 22, 1711. 


- o 


Lewars 


i 
' 


* 
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2 contra Carmichael of Mali, „ 55 711. 

Liddel contra Davidſon, June 19, 1711. 

Leith {( Kirk: ſeſſion of North) and Miliamſon contra Steen 
January 20, 1708. 

Lillie contra Crawford of Montquhany, July 26, 1705. 

Linklatter contra Beſwal, June 19, 1711. 

Eadem contra Eundem, January 28, 1713. 

Linn Supplicant, June 30, 1708. 

Linning contra Baillie of W rms, December 24, 1709. 

Livingtoun contra Mezztes, December 13, 1705. 

Idem contra Eandem, January 22, 1706. | L 

Idem contra Eandem, June 14, 1707. 

Idem contra Eandem, June 17, 1707. 

Idem contra Eandem and Livingtoun, January 23, 1708. 

Idem contra Laird of Preſtoungrange, November 15, 1709. 

Livingtoun and Tait contra Forreſt, February 17, 1713. 

Lockhart contra Wardrop, February 28, 1708. | 8 

Lockhart of Carnwath contra Baillie of W alſtoun, December 27; 1709. 

Logie contra Ferguſon, January 4, 1710. 

Landy and her Husband contra Lord Sinclair, February 11, 1713. 

Lyon ( Mrs. ) contra Earl Aboyz, December 21, 1709. 

Eadem contra Lord and Lady Rinnaird, June 13, 1711. 

Lyon of e contra Lady Merſe, N 16, 1712. 1 


and | Brown, 


M. 


Aale of Ardincaple contra Bell, Been 12, 1712. 
Mackie contra Paton, November 30, 1710. 
222 contra Marſhal, July 14, 1705. 
Me domal of Logan contra Agnew of Seuchan, June 12, 1707 
Idem contra Eundem, July 31, 1707. | 12 
Mefarland contra Cowie, July 31, 1705. 
Mgibben contra Managers of che Wodilen Manufadury at Nel, July 
14, 1910. 
Mieog of Ruſco contra Blairs, January. 28, 1709. 
M*ilaownte contra Graham, July . 
Mckay contra Sinclair of Stempſter, February 1, 1708. 
Mikenzi- (Sir John) contra Magiſtrates of Inverneſs, December 3, 1709. 
Mkenzie of Frazerdale contra Lord Elibank, December 20, 1709. 
| Mikenzie of Allangrange contra Mfkenzie of Kjlcowie, July 25, 1710. 
M kenzie contra Inhabitants of Barntiſland, November 21 and Decem. 2,171 W 
Mckenzie of Preſtounhall contra Fletcher and her Husband, January 11; 1712. 
Mel aren and Din contra Executors of Major Chzefly, February 85 "NG. 
Meliery contra Glen, December 5, 1707. 
| Memickes contra Kennedy of Glenour, June 27, 1706. 
Mepherſon contra M*pherſon, January 28, 1713. 
Mereoch contra Alexander, January 2, 1712. OB 
Main contra Maxwel and Partners, Jul Y: 27s 1710. EE 
Maitland contra Brand, January 22, 1706. 
Idem contra Eundem, july 22, 1707. 
Malcolms contra Queen s Advocate, OD I9, 1712, 
Malices contra Ogilvie, February 3, 1708. 
Man contra Reid, December 19, 1705. 
March (Earl) contra Earl of Levin, June 28, e 
Marr (Earl) contra Feuars of Bothlenner, February 24, 1708. 
Mobs ( Creditors of ) contra his Children, December 23; 1709. 


Jideni 


Mader and Cowback contra Raſſel, July 7, 1710. 
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idem contra Hamilton of Pancaitland, Eodem Die. 
Marſhall contra Marſhalls, February 17, 1710. . = 
Maſſon contra Earl of Aberdeen, November 29, and December 13, 1709. 
Matthie ( Supplicanty) contra Commiſſary-Clerk of Edinburgh, June 23, 170 5. 
Maxwel ( Sir William) contra Irving, February 1, 1706. 
Maxwel of Tarraughtie's Creditors contra Maxwel, July 21, 1710. 

Meek contra Danlop, June 18, 1707. dt 5 . 
Menzies contra Gordon of Pitlarg, January 26, 1709- 

Menzies contra Graham, January 25, 1711. 
Menzies F Sir William) contra Brown of Dolphingtoun, December 21, 1710. 
Menzies and Clerk contra L. Preſtoungrange, January 17, 1712. 

Miller contra Repreſentatives of Bonnar, February 19, 1708. 

Miln contra Erskin February 10, 1710. | | 

Minto (Lord) contra Gordon, July 27, 1705. 

Idem contra Marſhall, February. 8, 1712. Sa 

Mitchel contra Baillie and Shearer, November 29, 1710, 

Mitchel contra M*addam, January 18, 1712. 

Moir contra Creditors of Jack, June 10, 1709. 

Moir contra Sir Samuel Forbes, February 16, 1710. 

Moir and Moriſon contra Dons, January 24, 1711. 

Moir contra Sir Alexander Maxwet, June 18, 1712, 


> 


Moliſon Supplicant, March 18, 1707. e 
Moncrieſf of Mornipea contra Maxwel of Leckiebank, February 23, 1710. 
laem contra Heirs and Creditors of Ballo, July 25, 1712. TT. 
Moncrieff and her Husband contra Monipenny, July 14. 1710. 
idem contra Eandem, July 20, 1711. os 
idem contra Eandem, February 19, 1712. 

Tidem contra Eandem, June 20, 1712. 

Tidem contra Eandem, January 27, 1713. 

Tidem contra Eandem, June 20, 1713. V 
Moncrieſf of that Tk contra Creditors of Campbell, February 21, 1712. 
Monro contra Monro, December 16, 1712. 8 
| Monteith contra Douglaſs, November 8, 1710. 3 

_ Montgomery contra Alexander, July 31, 17906  _.. 
Montgomery and Alves contra Marqueſs of Lothian, January 18, 1712. 


Montgomery contra Enſign Brown, June 18, 1713, is 
Montgomery and his Lady contra Montgomery of Wrag, July 29, 1713. 
Montroſe. (D) contra Walkingſhaw of that 1k, July 27, 1706. 
Idem contra Feuars of Kzlpatrick, July 13, 1911, © 
 Idem contra M*aulay of Ardincaple, December 19, 1711. 
CERT % 
{dem and Others Supplicants, November 22, 1712. 
Montroſe (Town of) contra Strachan, January 17, 1110. 
Mont ſtuart l Lord) contra Lady Mackenzie and her Husband, January 
Moriſon of Bognie contra E. of Levin, February 20, 1713. 4 
Mortimer contra Archibald and Others, January 5, 1710. 868 
Muirhead and Leith contra Lockhart of Carnwath, February 10, 1708. 
Mairhead of Stevenſon's Creditors contra Hamilton of W iſhaw June 12,1713. 
Mulliikens Supplicants, June 26, 1706. NO np] 
Murray contra Chalmers, December 11, ECT e W Fr 
Marrays contra' Marray of Deuchar, June 23, ö | 
Murray of Conheath contra Irving of Drumcoltran, March 1 8, 1707. | 
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| Nicol contra Park of Fulfoordlies, March 12 1709. 
Idem contra Eundem, July 20, 1708. ah 


1 \ 4 
—— 


"Fine of 12 N 1 


+ a 127 Pirfirres, contra Wood, Tuly 26, 1709. 
Murray contra Wood, November 4, 1709. | 
Marray of Philiphangh, contra Trotter of Mortounhall, December 9, 1769; 
Murray contra Murray, June 16, 1710. ik 
Marray contra Sir Robert Blackwood, July 25, 17 10. 


Murray of Burghtoun contra Mieuffock of Race, November 22, 15113 
Idem contra Lady Semple, July 22, 1712. 


Marray contra Murray, January 4, 1712. 


| Murray of Burghtoun contra Milellan of Barclay, June 19, 1713. 
— of Callihat contra Her vie of Blacthouſe, December 16, 1710. 


AIR of Drumkilbo, contra Melis, July 11, 1511. 
Idem contra Eundem, February 22, 1712. 

1dem contra Betſon of Kilrie, Eodem Die. 

Nairn contra Barclays, November 18, 1712. 


| Naughton contra Ritchie, December 10, 1712. 


Newgatows) ( Magiſtrates and Procurator-fiſcal of 9 contra their Vene 
July 20, 1710. 


Nicolſon ( Creditors of) contra E Balcarras, July 23. 1706. 


Nicolſon ( Lady ) contra Laird of Preſtoungrange, February 7, 1711. 
 Jdem contra Eundem, July 17, 1711. 


Nicolſon (Dam Rachel) contra Doctor Ofwald, July 17, 1718. 
Neilſons contra Culter and Wilſon, July 12, 1711. 
Nisbet and Bell, contra Monro, February 16, 1711. 


VMisbet of Dirletoun, contra 1 July 26, 1711. 


\GILV TE contra Baillie of Idee July 21, 17 1! 
Ogilvie contra E. Levin, January 29, 1712. 55 
Oliphant contra Oliphant, July 13, 1705. 


Ormiſtoun (Lady) and her Husband, contra Hemilton of Bangour Jani 


21, 1708. 


Tidem contra Eundem, January 25, 1709. 


Iidem contra Eundem, November 11, 1709. 

lidem contra Eundem, December 14, 1709. 

lidem contra Eundem, December 15, 1710. 

Iidem contra Eundem, January 17, 1711. 

lidem contra Eundem, November 8, 1711. 

lidem contra Eundem, July 23, 1712. 87 - 
Orr contra Wallace of Camſiſcan, February 14, 11-2. 7 
Ofwald Coppin) contra TOE ö June 26, 1721 E 


22 
F. 


L AISLEY (Mag iſtrates of fy contra their Vaſſals, FEES T3, 1717. 
Parkhay ( Cielitors of) contra Falconer, January 23, 1711. 

Pareſon and Anderſon ( Creditors of ) contra Douglaſs November: 21, 1 2 
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Paterſon contra Sir James Ramſay and others, ry 26 17100 4 


Paterſon and others, contra Town of Edinburgh, N 26, 1 F 


Paton contra Leith of Belchirie, July 8, 1708. 


Paton of Panholls's Creditors competing, June 8, 6 3 
Pennicook (Doctor) contra Campeet and Eagar and their Hlucbandsy 


January 20, 170g. 


Perth (Inhabitants of) contra Shoemakers there, January 12, bat. 
Pitcairn contra Haliday, December 21, 1710. 4 


Pitmedden (Lord) and his Lady, contra Monro, July 4, 1705. 
Tidem contra L. Gordonſtoun, December 9, 1707. 
Tidem contra Bathgate and Wedderburn, December 3, 1709. 


Tidem contra Douglaſs, July 2, 1712. 


Plummer contra Houſtoun, February 13, 1706. 
Potter contra Ure o Shirgartoun, December 5, 1710. 


Potts and Hunter contra Mitchelſon and Robſon, Juz 20, 7788 
Pourie (Laird of) contra Hunter of Burnſide, December 24, 1708. 


Preſton (Captain) and others, contra Lady Semple, June 21, 1566; 


Preſton (Colonel) contra Colonel Ersk:», November 24, TRIO 


Pringle contra Manderſon, June 24, 1708. 


Pringles contra Irving of Gribtoun, July 13, 2 2 


| Fardie contra Roſs, March 5, 1707. 
Pyper | a _ 5, 1711. 


Q. 


f 
R. 


AE and Corſa contra Maxwell of Munſbes, July 19, 1715. 
Ragg contra Brown, July 28, 1708. 


N 3 and Reid contra Spaldin 'of A intully, * uly 1 1710. 
ERamſay contra Gibſon of 5 5 F 15 J + 9 7 
Ramſay contra Nairn of Danſinnen, January 2, 1708. 19 
NN and Reid contra Spalding of Aſhintully, July 10, 1713. 
Ranteillor ( Lady ) contra Lady Aitoun, July 8, and 23, 1700. 
Rankine alias Little) of Lib. ertoun contra a Johnſton \ eh Henderſon 


ebruary 1, 1706. 


February 1, 1709. 


Reid contra Maxwell and Lai July 7, 7, 1. 768, 


Reid and Kyr contra Town of Edinburgh 4 their Tackſmen, Decembet 
29, I7E.. 


Reoch contra Toung, January 2, 1712. 


Richardſon contra E. of Eglintoun, july 17, 1766. 
Robertſons contra Commiſſary Baillie, June 13, 1705. 


, JLTidem contra Eundem, June 26, 1706. 

* Robertſon contra Dam Anna Houſtoun and her Husband, March 13, 1707: 
Robertſon contra Robertſon of Srowas, bruary 22, 1712. 

Rollmainers contra Lady Blantyre — Pb 

Roſs (Lord) Contra Gray of Newtous, January 16, 1706. 3 
Lem contra Hlouſtoun, February 14, 1710. LY 


ers, July 22, 1708. 
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6 e's, 21 


1 of Aale contra Roſs of Eye, July 275 1710. 
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Idem contra Eundem, November 14, 1710. 5 * 
ldem contra Eundem, January 23, 1711. „ 
Roſs of Lethintie's Creditors contra Gelly. and Hall, | July 0 
Roſs Supplicant contra Rentoun, February 26, 1712. 
Roſs of Auchlaſſins Creditors competing, July 24, 1713. 
Row contra Row, January 1, 1706 TIT 


Y 


05 1711. 


Scot of Harden contra Lady Harden, January 27, 1708. 
Scot of Harden's Creditors contra his Relict, July 15, 1713. Fo ERS ga 

Scot contra Seton, February 5, 1708. e 
Idem contra Eundem, November 12, 1708. 


Scot contra Baillie, November 7, 1711. 
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Roxbargh ( Earl of) contra Heretors of Lillieſleaf,,. February 27, 1706, ſt 
Idem contra Town of Dunbar, June 5, 1713. | * 
Rule contra Repreſentatives of Reid, July 24, 1707. lll 
Rule contra Purdie, June 30, 1708. | 1 
Rates contra Magiſtrates of Stirling, July 23, 1708. Wil 
Iidem contra Creditors of Riccartoun, February 20, 1712. Il} 
Rate contra Purdie, December 8, 1710. WEE” Il 
Ruſſel of Broadſbam contra Miller, January 9, 1711. ij 
| OY ES 0 10 
Altoun ( Lord ) contra Elphinſtoun, July 7, 1708. 0 
Sandilands contra Purdie, November 9, 1709. vill 
Sands and others contra Scot, January 6, 1708. 115 
Savage and Dun contra Craig, January 25, 1710. all 
Scham contra Sir John Scham of Greenock, January 24, 1706. 10 
Sclanders contra Hill, July 20, 1710. e 75 0 
Scot contra Laign, March 19, 177. = 00 
Scot of Raeburn contra Scot of Haycheſter, June 23, 1713: p hain 


Scot Lady Halkſhaw contra Dutcheſs of Buccleugh, February 12, 1712] 

Eadem contra Eandem, July 1, 1712. REES ts 

Eadem contra Eandem, January 28, 1713. 

Seafield (Earl) contra Creditors of Boyn, February 23, 1709. 

Selkrig contra French, June 30. 178. 

Semple (Lady) contra Lady Comiſtoun, July 13, 1705. 

Eadem contra Lord Semple and his Tenants, November 30, 1711. 

Sharp ( Sir William) contra Arch-Biſhop of Glasgom, June 26, 1706, 

Sharp of Hoddam contra Earl Nith/dale, February 2, 19100 

Idem contra Maxwell of Comhill, July 17, 1711. 4; 

Shields contra Town of St. Andrews, February 8, 1709. 

Short contra Hopkin, February 13, 1711. I 

Idem contra Eundem, July 3, 191.  _ 1 

dinclair of Roſlin and his Tutors Supplicants, July 18, 1710. 

Sinclair contra Sinclair, November 27, 1765.1 3 

Sinclair of Stevenſon contra Creditors of Lord Ballenden. See Ballenden; 

Sinclair contra Purveſſes, June 26, 177. — 

Sinclair contra Maxwe/l of Tinwall, January 6, 1708. 

Sinclair of Quendall contra Murray, June 24, 1712. 

Smith contra Matthie, December 31, 1708. 

Smith contra Vint, December 27, 1709. | 1 

dmith and Wallace contra Smith of Brom ſterland, December 14, 1710. 
A 2 2 2 2 2 N Smith, 


— 
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Smithy * contra Sem Je of Fillwood, December 14. 771 r. 
Smith contra Stirling, December 5, 1712. 
Sochan contra Boſwall, November go, 1709. 
Somervell contra Dundas and wag $1 July 14. 1706; 
Somervell contra Smith of Cammo, July 2, 1706. 
Souper contra Pyper and Miln, July 2, 1708. 
eg contra Duncan, January 15, 1706. 

Spot ( Creditors of) competing, November 30, rp. 
Spade contra Brown, July 3, 1712. 
Stark and Tom contra Folly, January 22, 1713. 
Stirling contra Mereoch and Alexander, June 19, 1506. 
Stirling (Town of) contra Murrays of Polmais, February 7, 1 
Stirling contra Gordon, December 2, 47912. 
Strachan contra Magiſtratesof Aberdeen, February 14, 1708. 
Idem contra Eoſdem, June 21, 1710. 
Idem contra Eoſdem, February 2, 1711. 
Straitoun contra Earl of Lauderdale, July 23, 1708. 
Straitoun contra Robertſon, January 19, 1718. 
Strichan ( Creditors of) competing. See Epirus. 
Stuart of Torrence contra Stuart of Pardovan, June 26, 1705. 
Idem contra other Creditors of George Dundas, February 20, 1706. 
Stuart contra Baillie and Robertſon, June 275, 1706. 
Stuart of Blackhall contra Adjudgers of 8 July 15, 1707. 


laem contra Stuart of Carſewell, July 28, 1709. 

Stuart Supplicant, July 13, 1708. 

Stuarts ( Creditors of) contra Stuarts, July 16, 569. 

Stuart contra Children of Caming of Pjrromth, July 6, 17rx, 
Stuart contra Meinzies, February 21, 1712. 

Stuart contra Earl of 'Bute, February 75 1712. 

Stuart contra Hill, January 24, 112. 2 
| Stuart and Weir contra Douglaſs of Cavers, December To, r 2 
Stuart and Others contra Captain Collier, February 13, 1713. 

Stuart contra Hahburton, July 1, 17123. 

Sutherland (Earl of) contra Earl of Cranfura, January 23, 24. 25, 1706; 

Suttie panes Ro off June 28, 1705, 

Smynton (Sir John) contra Lady Crai miller, June 28, 1706. 

Smyntoun and Executors of Bonnar contra Tom, January 26, TION. 
Sym and Scot contra Donaldſon, November 27 1708. 

Sympſon contra Hamilton, July 1, 1707. 


8 Vu hon and * contra Rollo of Powhonſs January '26, 1710 


1. 


To. of Canongate contra Taylors of Edinburgh, June 16 1708. 
1 dem contra Eoſdem, November 27, 1709. 
Temple contra Cuningham, July 2, 1708. 


Lerſie contra Burnet and Forbes, February 22, 171 8 
1 * Hay contra Earl of Tan and his Curators, July 16. 
Tod contra Craitſhanks, N November 18, 1712. 
Trotter (Doctor) contra Telfer, December 244 1708. 
 Tarnbul contra Anderſon, July 19, 1706. 


Turnbul contra Creditors of Elder, November 25, 170g. 


Index of the Caſes. 8 
Taurnbul contra Kjnnier, February 22, 1712. | RD 
Turner contra Roſs of Tilliſuuught, July 5, 1707. | 
Tweedaale (M.) contra Orrock of that TIk, February 13, 108. 


—_— nb Wel * * 
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"Wc; 


9 of Paſſils contra M*dowal of Freugh, July 14, 
| Veach contra C. and E. of Traquair, November 17, 1708. 
Pere Kynnedy Supplicant contra Stuart, July 27, 1710. 
Pint contra Lord and Lady Hawley, November 8, 1712. 


1709; 


” 


W. 


ADDEL contra Doaglaſs of Bads, December 10, 1709. 
Maddels contra Waadderſtown, July 16, 170. 
Maddel contra Waddel and Gilhagie, November 21, 177. 
Wallace of Ingliſtoun and Baillie contra Lauders and their Husbands, Februaty 
Wallace of Ingliſtoun contra Creditors of Spot, February 10, 1710. 
Walwood's Creditors competing, June 15, 176). 

Malwood contra Scougal and Semple of Fullwood, July 3, 1714. 

Wat contra Forreſt, January 15, 17065. 

Watſon contra Repreſentatives of Forreſter, June 22, 1706. 
Watſon of Mairhouſe contra Smith, February 9, 1709. _ 

dem contra Mackenzie of Applecroſs, January 19, 1711. 

Watſon of Saughtoun contra Brown, June 7, 1710. 

dem contra Eundem, January 16, 1911 

Watſon contra Lord Preſtounhall, February 21, 1711. 

Watſon and others contra Arbuckle, November 16, 1711. 

. Watſon and Executors of Wilſon contra Gordon, July 15, 1713. 
Mauchop of NVidderie's Tutors Supplicants, July 3» 1711. | 

Mauchop of Cakemuir contra Hamilton of Fallahall, December 1, 1717. 

Wedderbarn of Blackneſs contra Baillie Man, July 23, 177. 

Wedderburn contra Creditors of Cramford, December 31, 1709. 

Weems and White contra Murray, July 24, 1706. 

Weir Supplicant contra Deuchar, July 17, 1713. 

White ( Baillie ) contra Tenants of Birthil, February 15, 1710, 

Idem contra Eoſdem, June , 1710. . 

Idem contra Eoſdem, July 4, 1710. e 

ldem contra Reid, January 10, 1712. 1 


Idem contra Eundem, Feb 


ruary 19, 1713. 


White of Bannochy contra Knox, December 27, 1711. 
Wightman contra Creditors of Bonhard, June 7, 1709. 


Migtoun ( Juſtices of Peace of) contra Martin of Moot, November 9; 


1710. 1 
Wilkie Children contra Creditors of Wilkie, June 10, 1709, 
Williamſon contra Thomſon, July 16, 1708. 
Wilſon contra Lord Saline, January 24, 1706. 
Tdem contra Shorts, January 4, 1712. 
Wilſon of. Sands contra Mackenzie, June 27, 1711. | 
Idem contra Enndem, July 15, 1712. 
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734 Index of the Caſes. 
| Wintoun's (Earl of) Caſe, February 9, 1711, _ 


Idem contra Hay of Drummelz#er, June 28, 1712. 

Wood Supplicant contra Fullertoun, November 28, 1710. 

Woodcroft and his Factor contra E. Strathnaver, January 15, 1712. 
Wright and Kz»loch contra. Linaſay, January 2, 1708. 


Iidem contra Wright, June 24, 1712. 8 
Y. 


1705. 
Toung and Man Supplicants, January 16, 1706. 
Tounz contra Craicks, February 15, 1706. 

Young contra Young, July 10, 1706. | 
Young contra Nisbet of Dean, December 13, 1710. 


Y OUNG of Roſebank contra Bothwels of Glencorſe, December 11, 


ane Grieves, July 18, 1707: 


©» Advertiſement, 


Preface, Fe. Line 13. for the the, read the; Line 14. for Jeraous, read Jealous 1 L. 27. f. the in, 


r. in the. P. 4. 


I. 40. f. 1695, r. . P. 34. L. 31. . ſerveat, r. ſerve at. P. 35. L. 18. f. aſte, r. after. P. 42. 


88; L. 19. f. Nephew, r. Couſin; L. 13. f. Jun 5 r. June 167). P. 46. 
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OF THE 


General Titles of ACTS of SEDERUNT 
contained in this JOURNAL: 


IEbruary 14, 1706, Anent the Signet. „ 

June 21, 1707, Concerning the Manner ef laying on Arreſtments, and 

intimating Aſſignations to the Commiſſioners of the Equivalent. 

February 11, 1708, Declaring Staff and Baſton the only Symbols to be aſed . 
in Reſignations of Lands in the Superior's Hands. 


November 11, 1708, Regulating the Side Bar, and concerning etracting and 
giving Stops by the Ordinary. 


December 25, 1708, Anent the Lords due Attendance. 

Fodem Die, Anent Factors upon, and Tackſmen of ſequeſtred Eftates. | 

January 1, 1709, Anent Proteſtations, Suſpenſions and Advocations, &c: 

ſuly 1, 1709, Ordaining the principal Clerks of Salli on 70 put out Boxes for ; 
receiving Bills, Anſwers, and Informations, 


July 8, 1709, Anent ſubſcribing Interlocators in the Onter-hoaſe, and Bills 7 


reclaiming againſt them. 
July 9, 1709, amr Advocates to uſe undecent and diſreſpectfal Eapreſſ ons! : 
Eodem Die, Avent Bills againſt Interlocutors in Preſence. - 


December 27, 1709. Anent Cautioners in Suſpenſion ons, and n of Cantioners) 
Fodem Die, Anent the Outer. houſe Rolls. 

June 20, 1710, Againſt Profaneneſs. 

November 23, 1710, Anent Factors on Bankrupt Eſtates. 

December 19, 1710, Anent ſabſeribing Informations, Petitions, and Anſwers. 2h 
June 5, 1711, Anent the Order of the Service of the Lords upon the Bills 
in the Outer- houſe, for eqering concluded Canſes, and on the Oaths and 

Witneſſes. 


November 20, 1711, For the more nal and ea e Adminiſtration of Jaſtite 
before the Lords of Council and Seſſion. 


November 22, 1711, For the more Heede diſcuſſing of Compts and Reckon- 
=_ 7. 
5 November 23, 1711, Avent Bankrupts, the Ranking of their Creditors, and 
2 Sale of their Eſtates. 


February. 4, 1713; Directiug the Manner of f gnetivg Summonſes and othet 
Mrits pal ne the Signs: 
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Index Materiarum, 
5 C 
An Alphabetical Abridgement of the Lords Deci- 

ions, and Ads of Sederunt, from the Firſt 

Day of June, 1705, to the laſt of Jub, 1113. 


' 
IST HS 


4 
Accompts. See Preſcription, 
4 4 8 N unſubſcribed Scroll of an Accompt of Charge and Diſcharge, wherein a Sun 
due by Bond was exactly ſtated paid, and Credit given to the Debtor for it; 


ſuſtained probative of the Payment againſt the Repreſentatives of the Credi- 
cor; the Debtor proving always, That the Accompt is the Creditor's holo- 
graph Writ, and was found lying by him at his Death, February 19, 1708, Miller againſt. 


o 


UU Bw; ooo. oo EGonooii 
An Aſſigny having obliged himſelf by his Back-bond, to imploy what ſhould be re- 

covered in Satisfaction of the Expences in proſecuting the Affair primo Loco, and then. 
for Payment of the Cedent's Creditors as therein ranked, and obliged himſelf to denude ii 
Favours of any Perſon named by the major Part of theſe Creditors ; and having obtain- 

ed a Decreet in the Cedent's Name, againſt the Debtor in the Subject aſſigned, who raiſed 
Suſpenſion and Reduction, during the Dependence whereot, both Cedent and Aſſigny 

died: The Heir and Executor of the Creditor preferred in the ſecond Place by the Aſſig- 

ny's Back-bond, was found to have a good Title to inſiſt and carry on the Proceſs ; upon 
finding Caution to pay what ſhould appear to be due to the Aſſigny's Repreſentatives; 
December 9, 1797, Lord and Lady Pitmedden contra Gordon of Gordonſtoun. 
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Accreſcendi Jus. See Jus accreſcendi. 
Acts. See Reduction. 
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Adjudications. See Heirs: 


Ccumulating of Sums in an Adjudication; at a Term preceeding the Date on't, not 
fſuſtained as a Nullity or Ground of Reſtriction, where Annualrents were only de- 
cerned from the Date, June 21, 1705, Lady Þmerleith againſt the Lairds of Cockburnand 
Lamertoun, or where the Decreet mentioned not from what Time the accumulated Sum 
ſhould bear Annualrent, March 25, 1707, Innes againſt the Earl of Broadalbine,  _ 
An heretable Bond found adjudgeable, as well as arreſtable, before the Term of Pay- 
ment, Fune 26, 1705, Stuart contra Stuart. | | 2 3 Ws. | SORE CF LEN 
An Adjudger preferred to an Arreſter, the Citation in the Adjudication being prior to 
maT, and the Decreet of Adjudication prior to the Decreet of Furtlicoming, 
1 of an heretable Bond not cloth'd with Infeftment, bronght in pari Paſſu, 
One of three Cautioners having failed, and another having paid the Debt npon a Diſ- 
charge and Aſſignation, and for two thirds thereof adjudg d the other ſolvent Cautioner's | 
Eſtate: The Adjudication was reſtricted 1 the half, and Accumulations taken off; and 


the 


%%% Rn IE bogs . ĩ HG D000 fot, OT BT hr - Bop: at 
the Act of Parliament 1672, whereof the Libel narrated only the 


* 


. 
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2 Index Materiarum. 
the Adjudger ordained to aſſign his Right upon Payment, Ju ly 26, 1708, Lillie contra 


Cramfurd. | | 8 J 
45 adication for many Years bygone Annuities of an Infeftment of Annualrent effeir- 
ing to a certain Sum granted to two Perſons, foum only to ſubſiſt ag a Security for the 
Sums truly due, without the Benefit of an expired Legal: In Reſpect it was Id for the 
whole bygone Annualrents, and the Adjudger had Right but to the Half by Conveyance 
from one of the Annualrenters, November 26, 1712, Colonel Erſeine againſt Sir George Ha- 


milton. . 2 | FLA 
The Hetetor of an Eſtate tailzied to Heirs-male, having granted a Bond to his Credi- 
tor, who, upon a Decreet Cognitionis Cauſa, againſt the immediate apparent Heir-male, 
renouncing to be Heir, led an Adjudication of the Eſtate; and the Factor of the ſaid ap- 

ing-purchaſed and retired the Adjudication hy the Nents of the Herediths 


parent Heir having-purctiaſ2 on hythe Reents of the Heres 
d taken a Diſpoſition thereof blank in the Aſſigny's Name; and the next ap- 


IP» NEED! © 


Jaceus, and TAK 1 JL D ++ ag | 
parent Heir having, after the former's Death, allowed to his ſaid Nager in his Acgempts 


what was paid for the Adjudication, and filled up his on Name in che. Blank, and: died 
without entring Heir to the. Granter of the Bond on which the Adindication was led: 
| ir-male ſerved in ſpecial to the Granter in the Eſtate adjudged, was found 


A remoter Heir- ae OTAr f , 
to have good Intereſt to extinguiſh the Adjudication by Payment, notwithſtanding that 


the laſt apparent Heir-male, who had been more as three Years in Poſtefhon of the N 
ſtate, had made a Bond or Diſpoſition of Tailzie thereof in Favours of his Heir of Line no- 
minatim; and the Facor's purchaſing and retiring the Adjudication in Manner aforeſaid, 
and the laſt apparent Heir's allowing what he paid for it to exoner him of his Intromiſſ- 
ons, was found relevant to extinguiſh the Adjudication by Payment, 13 February, 1713, 


Farb of Dalhouſſe againſt the Lord and Lady Hawley, _ 
Adjudication upon the Bond of an apparent Heir, not ſtopped at the Inſtance o 2 
Creditor of the Defunct, offering inſtantly to debute and exelude the apparent Heir In- 
tereſt in the Eftate ; but allowed to go out, reſerving tlie Intereſt of the Predeceſſax's 
Creditor contra Executionem, March 19, 1707, | Buchanan of Sand ſde againſt the Mar- 
wr / . bo ne ders 
Adjudication proceeding upon Decreets of Conſtitution againſt an apparent Heir, as 
lawfully charged to enter to His Predeceſſor; for Payment of principal Sums, Annual- 
rents and Penalties contained in his Predeceſſor's heretable Bonds, without uſing previ- 
ous Requiſition in the Terms of theſe Bonds; reſtricted to a Security for Principal and 
Annualrents: Albeit Requiſition was made after the Decreet of Conſtitution, and the 
Days thereof expired before executing of the Summons of Adjudication, which narrated, 
the Requiſition, Fuly 3, 1707, Dean contra Serimzeour of Kirktown, Nor was the ſaid 
Adjudication ſuſtained as a Security for a fifth Part more, or the termly Failzies,. July 19, 


Adjudication upon amer 
Ground of the Debt due to the Purſuer, and required, in Reſpect of not Payment, tlie 

Debtor's whole Lands to be adjudged in the Terms of the Statute, without craving the 
Debtor to produce a clear Progreſs to land correſponding to the Debt, and a fifth Part 
more, which is an Alternative in the Statute ; not found null ex eo Capite, but reſtricted 


as a Security only for pri 


ipal Sum and Annualrents, November 17, 1708, Veach againft 
the Counteſs and Earl of Traquair. CI oi do ng | 
Adjudication pronounced by an inferior Judge upon the Renunciation of an apparent 
Heir, and a Decreet Cognitzoms Cauſa, ſuſtained, 4 Fanuary, 1709, Ker contra Primroſe, 
Accumulativg Annualrents in a Decreet of Adjudicationat a Ferm preceeding the Date 
thereof, without mentioning when Annualrent of the accumulate Sum ſhould: commence, 
ö found not to be a Nullity or Ground of Reſtriction: In Reſpect Annualrent runs in ſuch 
2 Caſe only from the Date of the Decreet, June 10, 1709, Children of old Vil ie againſt 
r d be 
A Summons of Conſtitution in Order to adjudge and ie in pars Paſſu with a former 
Adjudger, being called in the Outer · houſe, and no Compearance marked for the Defender: 
_ Hecompearing at the calling by Courſe of the ation Roll, was not allowed to ſee 
the Proceſs in common Form, but only in the Clerk Hands; 18 November, 1709 Grant 
contra òtrachan of Thorntoun, and 8 December, 1709, Hamilton and Brown contra Turnbull. 
An Adjudication before the Lords, not brought in pari Paſſu with other Adjudications: 
In Reſpect it was not within Year and Day of the firſt effectual Adjudication upon a Cg. 
tons Cauſa againſt the apparent Heir renouncing, obtained beſo — 3 Abeit 
it was within Year and Day of the firſt Adjudication before the Lords And ſuch Ad-- 
Judications before the Sheriffs not having been in Uſe formerly to be allowed, 1 += 


m 


Abbreviat to he ſignid by a Lord; but only by the Judge Pronouncer: 22 December 5... 
Creditors of rey contra Hamilton of 1 Gif e 12% 
An expired Adjudication upon a Decreet Cognitionis Cauſi againſt one as charged to enter 
Heir — reſtricted to a Security for the principal Sum and ak. Ark 
cauſe the Execution of the Letters of General Charge did only bear, That the Meſſenger 
pait at the Command of the vithin written Letters of General Charge to enter Heir, at the Ir. 
ſtance of the within deſigned, and in Name and Authority within expreſt, ſummoned: 
warned and charged them to compear before the Lords, and delivered an Autbentick Copy of the 
| ſaid within Letters of General Charge to them perſonally apprehended; &c. And this he did 
after the Form and Tenor of the within Letters, and according thereto in all Points, Albeit 
the Apparent Heir compearing in the Decreet Cognitionis Cauſa did not quarrel the Exe- 
cution, but tacitly ſeem'd to paſs from all Objection, by producing a Renunciation, 21 
June 1710, Strachan contra Magiſtrates of Aberdeen, a 1 
 Adjudication-procceding upon an Aſſignation to a Bond of 200 Pound Scots, reſtricted 


Anmualrents. Be- 


to 100 Pound with Annitalrent from the Date of the Decreet, and brought in pari Paſſu 
with another Adjudication without Year and Day thereof: In Reſpect the Allignation 


was ſubſcribed only by Two Notaries and Three Witneſſes for the Cedentwho could not 
write, contrary to the Act 80 of the Parliament 1579, that requires Four Witneſſes in ſuch 
2 Caſe, 20 July 1710 Sclanders contra Hill. e e 
A Charter of Adjudication of the Teinds of certain Lands, with Infeft 

not a ſtifficient Title to oblige the Heretor of the Lands to make Payment of the Teinds, 


without producing the Adjudication it ſelf, and inſtructing a Right to them in the Perſon 


of him they were Adjudg d from: Albeit no other 


Right appeared to compete, 29 N. 
vember 1710 Mitchel contra Baillie and Shearer, 88 


ment thereon, 


One having difponed his Lands and got a Backbond at the ſame Time, obliging the 


Receiver of the Diſpoſition to denude in his Favours, when paid of certain Sums : An 
Adjudication of theſe Lands from the Difponer with all Right, Title, Intereſt, Reverſicn, 
Sc. that he had or could pretend thereto, was found to convey the Right of the Mek- 


bond, and all other Right the Debtor had of the Subject Adjudged, and refed a 


poſterior ſpecial Adjudication of the Backbond, 21 December 1710, Sir William Menzies 
contra Brown of Dauphintoun. : | . 3 e VET 


Partial Payment of the Penalty in a Bond made to a Liferenter of the principal Sum, 


not ſuſtained as a Nullity or Ground to reſtri& an Adjudication for the ſaid principal Sum 


and whole Penalty, at the Fiat's Inſtance; 20 Fuly 1711, Creditors of Ro of Lethinty 
r gr 0 on rr OY 
_ © Adjudication of all Lands belonging to a Debtor within a certain Burgh where he 
lived, ſuſtain'd to prefer the Adjudger to another who without Year and Day Adjudged 
theſe Tenements more ſpecially by 


y their Bounding and Extent, 11 Fuly 1709, Nairn of 
Drumkilbo againſt Mlelland, = SEM EC EW or 1 0525 


=» Adjudication allowed to a Creditor in Diem, againſt his Debtor who was vergens ad 
_ top n | 
ſufficient Caution, 12 Fly 1711, Blaw againſt Blam. OE ons iq $006 tin 
= The filling up of a greater Sum in the recorded Allowance of an Adjudication, than the 
Sum truly d in the Vecreet 1 4 VT ke off the Ex- 
piration of the Legal of that Adjudication, but not to bring in another Adjudication 


without Year and Day thereof par: Paſſu with it, 22 February 1712, Nairn of Drumkilbo 
againſt Milelland. 5 | : Ot 


When a Bankrupt's Eftate is ſequeſtred, and a Factor put upon it; all Creditors are 
allowed to give in their Inſtructions of Debt to the Clerk of the Proceſs, at any Time 
within 40 Days after the Sequeſtration: With this Declaration to be taken in in the Pro- 
ceſs, and ſigned by the Creditor, that he gives in his Bonds or other Documents of Debt, 
(mentioning their Dates and the Sums refting) to the End the Factor may raiſe and ob- 
tain Adjudication thereon to his Behoof. The Factor, being certiorated of this Ingiving 
arid Declaration, ſhould raiſe and execute Summons and obtain Decreet of Adjudication 

in his on Name to the Behoof 1 m the Toreia 

| > Fin Which Adjudication ſhall be carried on by the Factor at the Expence of the Eſtate, 
to be allowed him at Compting, and at the Event of the Ranking and Sale, to be Pro- 
portioned among the Creditors for whoſe Behoof the. Adjudication is led, according to 


* 


Heir ſeveral Shares and Intereſts in the Price; and failing thereof to be repeted, from 
15 the preferable Creditors to whom the Rents intrometted with by the Factor 
ſhall be found to belong. The Factor ſhall alſo at the Defire cf Creditors who failed to 
give in their Inſtructions of Debt within the 40 Days, or at tealt before raiſing of the 
WF mY SEE: = 2 Summons 


ne contained in the Decreet it ſelf, ſuſtained as a Ground to take off the Ex- 


iam, before the Term of Payment: Unleſs within a certain Time the Debtor find 


. 


foreſaid 5 Ubelling always upon the forefaid Dechrati- ' 
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Summons for Adjudging as Taid is, Adjudge a ſecond Time in his-own Name for their 
Behoof in Manner above-mentioned, but upon the Creditor's own Expences. And all 
Creditors may e from Time to Time in their own Names or in the Factors Name, 
as they think fit, till the Ranking be concluded. Theſe Creditors for whom Adjudica- 
tion is ſo led in the Factor's Name ſhall have the ſame Benefit thereof as if they had 
Adjudged by themſelves upon their reſpective Grounds of Debt, or were retroceſled by 
the Factor; And every Creditor may for his on Security extract that Particle of the 


ſity to extract the whole, 23 November 171 1, Act of Sederunt 8 2. 
e ee MO 


\ NE preferred as higheſt Offerer for Wines adjudged as Prize and rouped by Order 
of 1 Admiral, having ſigned the Articles and Conditions of Sale, whereof this 
was one, That the Perſon preferred ſhould give Bond and ſufficient Caution to pay the 
Price offered to the Clerk of Admirality within a preciſe Time, under a Penalty : The 


Decreet concerning his own Debt, upon Payment of the ordinary Dues, without Neceſ- 


Admiral was ſuſtained competent to judge in a Proceſs at the Inſtance of his Procurator- 
Fiſcal againſt the Purchaſer, for Payment of the Penalty incurred through his not perform- 
ing the Articles of Roup, 26 June 1705, Higgins contra Brand, _ + > 


A Purſuit intented before the Admiral at the Inſtance of the Conſervator againſt a 
Factor abroad, for Mony expended in Negotiating his Affairs in Holland, Advocated in 


Jure, as not being Maritime, 28 Fune 1705, Kennedy contra Gordon. 


The Admiral incompetent to judge in an Action for Exhibition of Bonds granted to a 


Factor in Scotland, for the Price of Goods ſent to him from abroad to be ſold here; as not 
being a Maritime or Sea-faring Cauſe, 28 March 1707, Grabam contra Piper. 


Adultery. 3 See Condictio ob turpem Cauſam. 8 


A N Aſſignation by an Adultereſs to her Adulterous Son, not. found null ex eo Capite, 
21 at the Inſtance of the Cedent's Executor qua neareſt of Kin, 7 March 1707, Doctor 


1 5 _— 


* 


4 5 Se Advocations. + Se K Proteſtations. 1 


FE Proceeding to 'obtain a Decreet before an inferiour Court, after Subſcribing of a 


Signature by the Clerk upon the Margin of an Advocation, bearing the ſame to 


have been produced and admitted, found to infer Contempt of the Lords Authority: 


Without obliging the Raiſer of the Advocation to prove otherways than by the ſaid ſub- 


ſcribed Signature, that the Proceſs Advocated was commenced and depending before the 
1 Inferiour Court, 26 June 1706, Mullikens Supplicants againſt Sharp of Hoddam and Coup- 


I the Party againſt whom Advocation is raiſed, do at diſcuſſing, conſent, the princi- 

. ſhall be diſcuſs d ſummarly without an Act, 20 November 1711, Ad of Sede- 

e Advocates. See Writs. VER | 

A Dyocates uſing undecent or diſreſpectful Expreſſions towards the udges or Parties 
in Papers drawn by them to be put in the Boxes, are to be debarred from the Ex-. 


erciſe of their Office during the Time of the Seſſion after the Offence, or further puniſhed 


According to the Degree thereof, Ad of Sederunt 9. July 1709. 


If at the firſt. Calling of a Cauſe, the Purſuer's Advocate be not ready, the Ordinary 


hall delete it, to be inrolled in the ordinary Form; or, at the Deſire, of the Defender 


compearing, grant Proteſtation for not Inſiſting, not to be recalled but upon preſent 
Payment of Ten Shillings Sterling or more as his Lordſhip ſhall modifie, to be given to 
the other Party. If the Defender's Advocate be not ready, an Act or Decreet or other 


Interlocutor ſhall paſs as the Purſuer craves, and the Ordinary ſees juſt, not to be ſtop- 


ped or recalled but upon Payment as aforeſaid. If the Purſuer be not ready at tlie Calling 


pf any Cauſe in the Inner- houſe, the Lords ſhall, as the Defender deſires and they ſee. 


juſt, either ſcore out the ſame to be inrolled de novo in common Form, or proceed to the 


_ Canfe as accords: Againſt the Determination in which Proceeding} the Purſuer ſhall not 


a 


be afterwards heand, without paying Twenty Shilliogs Sterling to the, other Party. If 


\ 


© at we «Ow 


"2M 


All be pronounced 


the 1 *2 
Shillings to the adverſe Party. Twenty four Hours before N * * 4 3 
Party {hall have lodged in the Clerk's Hands all Writs they are Maſters of 40 2 5 


— 


Afican-Company. Sce Arreſtments, Competition; 


_ \ ; Particular Share of the capital Stock of the African Mony due out of the Equi- | 


valent found moveable and legally affected and carried by Confirmation 
| Blackwood. 


Ale and Beer. See Edinburgh, 


Pipe of Two Penies upon the Pint of Ale and Beer imported within the Town of 


1 Zdmburgh and it's Privileges, not liable to the Three Months Preſcription introduc'd 
by the 12 Act of the Parliament 1669, and the Ergliſh Statute 1 V. and A. Cap. 24 and 


26. Becauſe theſe Laws concern only Purſuits for Fines and Penalties incurred by con- 
cealing and imbezilling the Queen's Exciſe; And the Town of Edinburgh's Impoſt is a 
civil Debt, 19 December 1708, Tach nen of the Town of Edinburgh's Impoſt on Ale contra 


Straitoun. 


A Charter under the great Seal in Favours of a Burgh ratified in Parliament, a ſuffici- 
ent Title to exact a petty Cuſtom or Cawſey-mail upon Loads and Burdens of Ale and 


Beer imported from any Place without the Town's Privilege, and to transfer the Duty 
upon Loads to Sledges, which were not uſed at the Date of the Charter, but now much 
us d for bringing in Ale to the Town. And the Town's Exacting a leſs Duty for 40 Years 
not relevant to reſtrict their Title to that le ſſer Duty by Preſcription, 18 Faly 1711, Ma- 
giſtrates of Edinburgh againſt the Country Brewers. „„ 


And the Town allowed to impoſe a greater Duty upon the Sledge than was formerly 
payable for the Load, proportionably to the greater Quantity of Ale or Beer imported 
| by the Sledge, than the Load; but not exceeding a Duty payable for the Cart- load of 


Ale or Beer eſtabliſhed by Preſcription, 15 Fuly 1712 inter eoſdem. 


 Eygliſh Ale and Beer liable ſince the Union to a Duty of a Peny Sterling impoſed before 


upon all foreign Ale and Beer imported to Edinburgh, 27 December 1711, Reid and Ker 
againſt the Town of Edinburgh and the Tackſmen of their Impoit upon foreign Liquors, 


7% Aliments. 


13, 1705, Oliphant contra Oliphant, 21 February, 1712, Stuart contra Menzies, _ 
A Woman liable for an Aliment to her Step-ſon ſerved Heir cum Beneficio Inventarii, 


5 1 of Aliment ſhould have two Diets when it requires a Term to prove, Fuly 


' whoſe Eſtate was overburden'd with his Step-mother's Liferent, the Proviſion of her Chil- ; 


dren, and other perſonal Debts ; albeit he was quarrelling her Liferent in a Reduction, 


was major, and an Advocate: In Reſpect his Imployment did not afford him Subſiſtence, 


Fuly 25; 1705; Aitoun of that Ik againft Colvil, | 3 8 
: ; Fd, of a Child's Portion compenſated with her Aliment, the Time that ſhe 
livd in her Father's Family, January 16, 1706, Aitkin of Middlegrarge contra G nalets 
of Abbotshaugh; 0 5 e 4 


Index Materiarum. ee 


of the Proprietar's Executor Creditor, 25 Fuly 1710, Murray againſt Sir Robert 


2 
1 
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e Index Materiarum. 


A Perſon found liable to his eldeſt Son's Relict, for the Expence of her lying in Child- 
bed of a poſthumous Child; and for the Maintenance of her Children ſince her Huſband's 
Death: But not for any Modification of Aliment to them in Time coming; in Reſpect 
he offered to take them home to his own Family, February 15, 1706, Fincham againſt 
the Laird of Breadiſholm. TE ROT: 2 eR. 
Aliment being given to a Wife by a Decreet Arbitral, with the Burden of educating 
her Daughter, and with a Quality, that if the Daughter did nat live with her Mother, 
through any other Cauſe than that of the Mother's refuſing to entertain her, the Mother 
ſhould be free of all Charge of her Entertainment, without any Defalcation of the Ali- 
ment: The Lords refuſed to modifie and reſtrict the Mother's Aliment, upon her becom- 
ing freeof the Burden of her Daughter's Education, through her being diſpoſed of in Mar- 
Triage, March 18, 1707, Dutcheſs of Gordon againſt the Duke her Huſbance. 

A Perſon who took his Siſter's Son from his Mother, when the Father was abroad on 
a Voyage, and intertained him at his Houſe ſeveral Years without any previous Paction; 
found to have Right to claim Payment for his Aliment from the Father, who at his Re- 
turn did not require the Alimenter to ſend home his Son, November 18, 1707, Chiſholn 
contra Stiedman. %%% ye nn „5 

Aliment due to a Relict from her Huſband's Death to the ſubſequent Term, when her 
liferent Proviſion commenced : Albeit ſhe had a ſeparate Bond from her Huſband tor 2 
great Sum payable to her by his Heirs, 25 Fannary, 1709, Lord Juſtice Clerk and his 
Lady againſt Hamilton of Bangour. 3 | 

Aliment refuſed to an indigent fatherleſs Infant out of the Eſtate of her Uncle, to whom 
ſhe was preſumptive Heir of Line; albeit he was paſt 60 Years ot Age unmarried, and 
under the Care of a Tutor dative, as a Perſon fatuous and incompos Mentts, and fo upon 
the Matter a Liferenter only, through his Incapacity to exerce any Act of Property: In 
Reſpect there is no Law nor Precedent for modiiying Aliment in ſuch a Caſe, 15 Fun, 
1709, Bonar contra Bonar and Maxwell. ; 5s 

Alnnent refuſed to a Wife veftita Viro, out of a Jointure provided to her by a former 
Huſband, in ſo far as prejudicial to her preſent Huſband's Creditors, 25 November, 1709, 
Tinnbul againſt the Creditors of Elder. _ 1 ee . 

A yearly Annuity being provided to a Wife by Conſent of her Husband, with this Qua- 
lity, That it ſhould be only applicable for her Aliment, and that ſhe ſhould be capable to 
uplift anddiſcharge withouthis'Conſent ; and after his Deceaſe ſhe having married another 
Husband, from whom ſhe diverted becauſe of Maltreatment : The Lords found that the An- 
nity being alimentary, did exclude that Huſband's Diſpoſal thereof by his Jus Mariti, 
and could not be withdrawn by him or his Creditors, but behov'd to be imployed tor 
alimenting her and him, and their Family; and that the Terms Annuity due before their 


f Marriage, ſhould be imployed to ſatisfy the Wite's alimentary Debts anteriorito the Mar- 


riage; and the bygone Term's Annuity ſince the Marriage, for paying alimentary Debts 
of the Family ſince the Marriage. And found that, in Time coming, the Annuity mult 
be applied for Maintenance of the Family ; the Huſband always having the Adminiſtra- 
tion, and Application thereof, upon finding Caution to apply the ſame accordingly ; 
and particularly to pay his Wife out of the firſt End ofthe {aid Annuity yearly a certain 
Sum for her Clothing; providing the Debts contracted for making the liferent Annuity 
effectual, be paid in the firſt Place off the whole Head of the precedent Annuities, 1 De- | 
cember, 1709, Dick Lady Penkill contra Dunbar her Huſbayd and his Creditors. 
A Perſon liable by Way of Damage to aliment his Son's Wife ſeparately from her Hut- 
band who had deſerted her through the Inſtigation of his Father's Letter, threatning to 
diſown him if he own'd her, 8 February, 1710, Fea contra Trail her | Father in Law. 
And the Huſband obliged to aliment her according to his Fortune in Scotland, albeit he 
offered to aliment her in Ireland where he dwelt : In Reſpe& he would not let her know 
in what particular Place of Ireland he reſided, and furniſh her Mony to defray the Ex- 
pence of her Journey to come to him, 9 Fuly. 1712, Eadem againſt Trail her Huſband. 
A Perſon being reduc'd to extreme Want and Miſery by providing his eldeſt Son to 
the Groſs of his Eſtate, and thereafter diſponing the Remainder to his ſecond Son, to 
get good Matches to them; an Aliment was modified to be paid to the Father by theſe 
Children pro rata off what they got from him, 20 Fuly, 1710, Brown of Thornidi kes againſt 
his eldeſt and ſecond Sens 3 e , e 
Proceſs of Aliment at the Inſtance of a Woman againft one as held and reputed her Huſ- | 
band, who denied her to be his Wife, ſtopp'd before the Lords, till the Parties Marriage 
were tried and proved before the Commiſſaries of Edinburgb, January 27 1711, Cameron 
contra Innes. e 3 „ 9 1 8 vert 


rr ot 5 Index Materiarum ws 7 
An alimentary Proviſion belonging to a Wife, having, after Ie S 
Huſband, been divided equally of Conſent betwixt them by x66 15 E Nom yer 
to the Huſband was found not alimentary in his Perſon durin ; Payable 


* 


e the 8 ; | 
ber, 1711, NY contra Conts. : Paration, 21 Decem:- 
Aliment not due by a Liferenter to her Huſband's apparent Heir- male Baffeſfng 
Eſtate, not as Heir to him, but as a Creditor by ſingular Titles, 16 n 
of Brigtoun againſt Lady Carſe. 8 f 2 
A Relict provided to a liferent Annuity of Victual to be uplifted out of her Huſband's 
Lands betwixt Tule and Candlemas, beginning the firſt Term's Payment betwixt the Tu. 


and Candlemas after his Deceaſe, allowed a Sum for her Aliment from her Huſband's 
Death, till the Commencement of her Jointure, 20 June, 1712, Moncrie f and her HuC 
band againſt Monipenny. 


The Extent of a Reli's Jointure, not to be the Rule of alimenting the Defun&s Fa- 


mily till tlie Term after his Death, but the Quality of the Perſon and Condition of the 
Family left by him, 15 uh, 1713, Creditorsof Scot of Harden againſt his Lady, which 
Aliment affects not the dead's Part only, but comes off the whole Head of the Executry, 
20 June, 1713, Moncrieff and her Huſband againſt Monipenny. 


Ann. 


NN due to the neareſt of Kin of a ſtipendiary Miniſter of a Burgh Royal, whoſe 
Stipend was not payable out of the Tithes, but by Contribution of the Burgh, 


conform to an Act of the Town-Council, 8 February, 1709, Shields againſt the Magiſtrates 
of St. Andrews. | Ex OBE SOT = pod oe. 7a 


Anrmalrent, See Sale. 


"  Nnualrent due for Inland Bills, June 8, 1705, Blair contra Oliphant. 5 
1 A Stranger Executor purſued by the neareſt of Kin ot the Defunct who were mi- 
ners, for their Share of the Inventory given up by the Defunct himſelf, found liable to 
them trom the Date of the Confirmation for Annualrent of Sums therein ſet down, as 
bearing Annulrent ; but not tor Annualrent of other Sums, which were not expreſs'd to 
bear Annnalrent, June 26, 1705, Robertſon againſt Commiſſary Bazlhe. 5 
A Lady having got a Bond of 40000 Merks bearing Annualrent from a Perſon, to take 
Effect in the Event of his Succeilion to her Huſband's Eſtate; and having after her Huſ- 
band s Deceae tranſacted the 40000 Merks with the Granter for a Bond of 30000 Merks 
when te was ſettled in the Eſtate, of which ſhe uplifted a Part, and the Huſband's Ex- 
ecutor having been atterwards preferred to hers in a Proceſs for Payment againſt the 
Debtor, as to waat was reſting, and got Action reſerved for what had been uplifted by 
her- Tic {aid Executor of the Huſband was found not to have Right to claim from the 
Lady's Executor, Annualrent for the Sum uplifted from the Date of the foreſaid Decreet 
of Preference, Fuly 10, 1707, Lady Harden and her Huſband againſt the Laird of Pyeſton: 
range. | „ | 8 
5 Tbe Granter of a Bond for the Price of a Liferent affecting Lands purchaſed by him, 
found liable for Annualrent thereof from his Entry to the Poſſeſſion of the Lands: Albeit 
the Bond bore the principal Sum to be payable only at the firſt Term of Whitſunday or 
 Martinmas after the Purchaſer's Right ſhould be ratified by ſome Perſons having Intereſt 
to quarrel the Sale, with Annualrent after the ſaid Term, and made no Mention of An- 
nualrent before, July 23, 1707, Baillie of Parbroth contra Walker of Harlawſhels. But it 
was ſuſtained relevant to aſſoilzie the Debtor in the Bond from Annualrents preceeding 
the Term of Payment, that at the Granting thereof it was adtum & tracdtatum, that An- 
nualrent ſhould only be due after the ſaid Term, to be proved by the Oaths of the Writer 
and inſtrumentary Witneſſes, idem. 1 —— — 
One having aſſigned his Creditor to a greater Sum-owing to himſelf by Bond bearing 
Annualrent, upon the Creditor's obliging himſelf by Back-bond to retroceſs the Cedent 
upon his paying the Debt, in Security whereof the Aſſignation was granted; or to order 
n Debtor in the Sum aſſigned to pay him the Superplus, in Caſe the Aſſigny got Pay- 
ment by the Aſſignation; the Aſſigny, who uplifted the whole Sum aſſigned, was found 
liable to the Cedent for the Ballance, and Annualrent thereof from the Time of his up- 
lifting the Mony, 22 December, 1710, Irving of Drum contra Gordon. 3 ONE 
 ALepacy payable to one in caſe he ſnould 7 8 it within ſo many Years after the FS: 
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Ufectable by Arreſtment, June 16, 1705, Hamilton contra Livingſtoun of Kilſyth. | e 
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| 8 Death, and, upon his failing to require it in due Time, payable to another with A 
nualrent during the not Payment, having accrewed to the Subſtitute, through tlie Inſti- 


tute's Neglect to call for it within the limited Time : He was found to have Right to 


Annualrent for the ſame from the Teſtator's Death, 12 Juh, 1711, Neilſons contra Cultey 
and Wilſon, | | | | 
| | Aunus deliberandi. See Inventor Benefcim: 
| Appeals. See Proteſts for Remied of Law 
Appriſings. | 


HE Heir of an Appriſer infeft with Conſent of the Repreſentative of one to whom 


: + the Appriſer had diſponed his Right within the Legal, having de novo conveyed 


the Appriſing to another in Reſpe& no Reſignation had. followed upon the firſt Diſpoſi- 
tion: The laſt Diſpoſition wasſuſtained and found to ſübſiſt; notwithſtanding of an ante- 


rior written Declaration by the Receiver of the firſt Diſpoſition, acknowledging the ſame 


to have been granted to him only in Truſt for the Behoof of Perſons who had the Right 
of Reverſion; and alſo notwithſtanding of his anterior Diſpoſition to them, inthe War- 
randice whereof the Declaration is excepted, to the which Diſpoſition the laſt D iſpoſi- 
tion was preferred : In Reſpe& the former Diſpoſition and Declaration were latent, and 
no publick Infeftment taken thereon before completing. the laſt Diſpoſition by Infeft- 


ment, 21 Juh, 1719, Colonel Erskin againſt Sir George Hamilton, 


Execution not bearing that a Copy was affixed upon the Market Croſs, albeit a Copy 
was left there, ſuſtained as a Ground to keep the Legal of an Appriſing from expiring, 
and to reſtrict it as a Security only for the principal Sum and Annualrents owing to the 1 


Appriſer, 20 February, 1711, Baillie contra Cuningham. N 


Arbitration. See Oath. 
| A Decreet Arbitral written in the Blank on the Back of a Submiſſion, found to be no 
"Y Warrant for ſummary Diligence: In Reſpect the Blank was not ſubſcribed by the 
Parties, and the Submiſſion bee not a Conſent to Regiſtration of the Decreet Arbitral to 
follow thereupon ; but only the Arbiters did in their Decreet, conſent to the Regiſtra- 
tion thereof, But the Lords ſeem'd to be of Opinion, That the Want of the Parties 
p in, was not a Nullity.in the Decreet, 
March 12, 1707, Knox contra Hume of Kaims. | 5 . 
A Submiſſion bearing to be ſubſcribed with the Blank on the Back thereof by the Par- 
ties and Arbiters in Token of their Acceptance; found to import, That the Blank on the 
Back of the Submiſſion was ſubſcribed by the Arbiters at ſubſcribing the Submiſſion, and 
not after filling up the Decreet Arbitral thereon : which was ſuſtained as a ſufficient Rea- 
ſon to reduce the Decreet, January 1 1706, Rom contra Rom FS OTE 
A Decreet Arbitral unwarrantable, for being ſign'd by the choſen Preſes of the Arbi- 
ters, and not by a Plurality, 8 Faly 1708, Paton contra Leith of Belchirie, 


Contending Parties having ſubmitted all their Differences, and one per Expreſſum, with 


full Power to the Arbiters to determine as they ſhould think fit; and theſe Arbiters hav- 
ing determined the ſpecial Difference, and referred another Particular to the Determina- 


tion of a third Party : The Lords ſuſtained the Decreet except as to the Penalty. In Re- 


ſpect the Party who had the Intereſt to claim the delegated Particular, judicially paſt 
, 26 February, 1709, Laird and Lady Innernytie againſt Sir Laurence Mercer 


A Decreet Arbitral null for Want of the Writers Name and Deſignation, 3 July 1711 
Short. Contra Habkin, 5 | 5 | Fa | | 


5 | Arreſtments. See Juriſdiction. 
A* Annuity in the Diſpoſition of an Eſtate reſerved by Way of Aliment to the De- 
poner, and payable per Advance, found to be of the Nature of a reſerved Liferent, 


A Debt payable to one by a Decreet Arbitral arreſtable by a Creditor to him be * 
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the Decreet; altho it was therein declared alimentary, and not affectable by Creditors 
June 22, 1705, Irving contra Cramfur dada. W 4's 
Iwo Arreftments in one Day, not expreſſing the particnlar Hour, brought in pari Pa ſſu ; 
although one of the Arreſters offered to prove, That his Copy of Arreſtment was g1Ven 
Tome Hours before the others: Becauſe Witneſſes may be apt to miſtake or forget the 
Hour, June 28 1705, Sutie contra Roſs. 
__ Arreſtment upon aregiſtred Contract, allowed to be looſed upon Caution; the Oblige- 
ment therein being general and illiquid, Fuly 31 1705, M*farland contra Cowie. | 
An heretable Bond whereupon Infeftment had followed, but not regiſtred in the Terms 
of the Act of Parliament 1617, arreffable, and the Arreſter was preferred to a poſterior 
Adjudger of the Bond: Albeit the Sixty Days allowed for Regiſtration were not run at 
the Time of the Arreſtment, which might have been evacuated by Regiſtration thereat- 
ter, February 20 1706, Stuart of Torrence againſt the other Creditors of Dundas, 
Arreſtment by Virtueof an admiral Precept, upon a Dependenceþefore the Admirality, 
for Payment of Bills of Exchange, ſuſtained, Juh 19, 1706, Tarnbul contra Auderſon. 
Alrreſtment raiſed and uſed upon a Summons before it was executed not ſuſtained, uh 
23 1706, Competition betwixt Sir Fames Elphinſtoun and the other Creditors of Strz+ 
chan. | N 1 1 ot IT 
Horning and Arreſtment upon a Bond by Virtue of a general Aſſignation from the 
_ Creditor therein, not intimated in the Cedent's Lifetime, without a previous Confirmati- 
on, found null aud unwarrantable : and the Arreſtment not ſuſtained to have the Effectof 
Arreſtment upon a depending Action, albeit the Arreſter ſhould now confirm the Debt; 


Febraary 25, 1707, Folly contra Bethune, and others  _ =” 
A particular Share of the capital Stock of the African Company found arreſtable at the 
Inſtance of the Proprietar's Creditor, in order to oblige the Directors to transfer the ſame 
in the ordinary Way in Favours of the Arreſter, March 18, 1707, Aliſon againſt the Di- 
 rectors of the African Company, ___ -. 0 
Ihe Feesof a Commiſſioner to the Parliament, not arreſtable ; as being alimentary; 
March 18, 1707, Moliſon Supplicant. 1 8 „„ ;ͤũ —. 
Alrreſtment effectually loos d, tho the Letters of Looſing were not intimated to the Ars 
reſter, July, 18, 1507, Crichton contra Borthuick of Cruickoun. — . 
The Purſuer of a Furthcoming, wherein his Debtor was called pro intereſſe, i 
ferred to the Defender's Oath, what he was cwing to the Purſuer's Debtor, and he hav- 
ing deponed: That Oath was not found to hinder the Purſuer's Debtor to ſeek. Payment 
& what more the Deponent truly ow'd him, than was acknowledged by the Oath, Faly 
%%% ö ¼ pil Elon pomonrs ns let tom 
Arreſtment in the Hands of a Factor, not ſuſtained to found a Proceſs of Furthcoming of 
Hebt due by the Conſtituent to the Arrefter's Debtor, January 18, 1709, Donaldſon con- 
tra Cockburn. VC 


A ecreet of Furthcoming not reduced upon this Reaſon, That Nothing was produced 
At obtaining thereof, for inſtructing the Debt due to the Arreſter, but only a Horning and 
Execution of Arreſtment proceeding on a Decreet, and not the Decreet it ſelf: the ſame 
dot having been called for by the principal Debtor, or the Party in whoſe Hands the Ar- 
reſtment had been laid on, and being now preduced. But Arreftment upon a Bond regiſ⸗ 
tred in an inferior Court Books, containing a Precept in the End thereof, ordaining all 
eceſfary Execution to paſs thereon in due and competent Form, after the Charge thereby 

warranted to be given 1s duly given and expired, found to have been unwarrantable, Fane 
10, 1709; Moir againft the Creditors of Fack $ 
$846) © 


' Arreftment upon a Sheriff's Precept interpoſed ſummarly to a Baillie's Decreet, with. 
ut citing the Party yes; found null and unwarrantable, January 21, 1710, Forbes of 
Hullogie contra Catanach. ee TR Paik ove Hon LAT 4 
N A ment upon a Dependence preferred to à poſterior Arreſtment upon a regiſtred 
Bond + In Regard the Ground of the firſt Arreſtment was conſtituted by a Decreet before 
the Competition, June 14, 1710, Captain Brodie contra Mlelland, and others. } 
7 Arreſtment being laid on by: Virtue of a-Sheriff *s Precept, in the Hands of a Perſon 
Within his Jurifdiction, and thatPerſonhaving thereafter changes his Habitation; the in- 
ferior Judge of the Place where he preſently reſided, was ound competent to judge 8 an 
Action of Furticoming upon the foreſaid Arreſtment, June 23, 1710, Dalrymple andokens 
of Halyards contra Fobnitouwn. — LP EL LBC Wane api ds 
3 eee |  Defre?s Eflefs ar the Inſtance of one as Creditor to a Perſon ſome 
Months after decerned Executor dative qua neareſt of Kin to the Ae not ſupported 
by the ſubſequent Confirmation; and the Siber confirmed not affected by the ary 4 
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ment: So that one deriving Right from that Executor by Aſſignation to the Subjeet, af · 
ter it was eſtabliſhed in the Cedent's Perſon. by Confirmation, was preferred to the Ar- 


.reſter, Fanuary 25, 1711, Menzies contra Grabam. 0 3 
"n+ a be for the Price of Ale furniſhed to the Defender by the Pur- 
ſuer's Debtor, Payment found relevant to be proved by the ſaid Debtor's Oath, in Preju- 
dice of rhe Arreſter, February 20, 1711, Horn againſt Lord Edward Murray and his 
Lady. i 8 => 5 1255 ; 7 7 4 . 
Not ſufficient for the Defender in a Furthcoming to depone, That he was not Debtor 
at the Time of the Arreſtment for Rents belonging to the Purſuer's Debtor intrometted 
with by the Deponent, having made Payment thereof to the ſaid Debtor or his Order at ſe- 
veral Times before: But he wasordained to depone ſpecially, what Payments were made by 
him to the Debtor, and by his Order to the beſt of his Memory, 15 January 1712, N. 7 
croft and his Factor contra Earl of õtrathnavee nr. 
A depending Proceſs of Reduction not the proper Ground of Arreſtment, Febrnary 26, 
1012, pie aint ... 

Alrreſtment upon a Dependance for a Debt heretable by Obligement to infeft, which 
thereafter became liquid by a Decreet, ſuſtained as preferable to a poſterior Diſpoſition 

of the Subject arreſted, granted by the Debtor in Favours of a conjunct Perſon, June 17, 


1712, Ker of Chatto againſt the Creditors of Harden, 
- ps |  Afſignations. See Bonds, Executry, Competition. 
a Perſon's Subſcribing as Principal a Bond for a Sum due by himſelf, containing in 


{A . Gremio another's Aſſignation, in further Security, to a Subject due to that other 
by the principal Debtor, ſuſtained Equivalent to a formal Intimation to him 
of the Aſſignation, 28 March 1707, Competition of the Creditors, of-the Lord Ballenden and 


the Connteſs of Dalhouthe his Relii ce. i 
A Debt being aſſigned after a Bill of Suſpenſion thereof had been paſt againſt the Ce- 
dent; it was found that paſſing of the Bill without Intimation did not render the Subject 
litigious, ſo as to give the Debtor the Benefit of the Cedent's Oath, 23 Ju 1707, Bur- 
ton contra Hamilton of Monblaut. FFFTVVVVVVVV eartts, : 
Nor yet was a Summons executed only and not called within Year and Day ſuſtained 
to found the Exception of Res litigioſa againſt an Aſſigny, 21 Fanuary 1709, Houſton 
contra Lady Kincaid and her Huſbane. T 
Aſſignation to a Tack- duty in Security of a Debt, whereof the Annualrent was leſs 
than the Subject aſſigned, found not to make the Aſſigny entring to poſſeſs by Virtue 
thereof, liable to intromet beyond his Annualrent, or comptable for more, 22 Fuly 170g, 
Duncan contra Grabaemn. e a; rome? 
An Aſſignation to Debts due to the Cedent, in Security and for the more ſure Pay- 
ment of what he owed to the Aſſigny; not obliged to do Diligence for recovering theſe 
Debts aſſigned in Security: Nor are they tho preſcribed ( through the Afſigny's not 


ſuing for the ſame when he might have done it) imputable in Payment of the Debt 


due by the Cedent to him, 27 December 17509, Smith contra Vint. 
An Aſſigny by one Writ to the Stock and Profits of a Share in a Manufactory, hav- 
ing transferred the Stock to others for onerous. Cauſes, reſerving the Profits fo Nimſelf, 
after he had competed upon his Aſſignation for theſe Profits in a Preceſs with hisCedent's 
| Creditors; who quarrelled his Right as null for not being delivered to him by the Cedent, 
and offered to prove it by his Oath; And the Tranſlation being intimated after he the 
Granter had deponed acknowledging the not Delivery of the Athgnation to him: The 
Stock transferr'd was found to have been rendred lifigions by the ſaid Proceſs, wherein 
the Profits only were under Debate; and the Oath of the Granter of the Tranſlation 
ſuſtained to militate and prove againſt the Receivers, to annul their Right in Conſequence 
of their Author's being null for not Delivery, 19 January 1711, Sir David Dalrymple 
eunkbir Ceorge Hume and . ors famin nd ahi 
A general Affignation omnium Bonorum à ſufficient Right to retain Moveables in the 
Aſſigny's Cuſtody, without Neceſſity of Confirmation; in a Competition with an Executor 
decerned who had a Licence to purſue; but had not confirmed, 22 November 1711, Dick: 
r t . eaxt3-.<. dt thank; - hk 
A poſterior Aſſignation preferred to one granted and intimated before, whereof the In- 
ſtrument of Intimation wanted ſubſcribing Witneſſes: Albeit the firſt Aſſigny pr oduced 
a new Inſtrument of Intimation of the ſame Date with the former, duly ſigned by, the ſame 


Netary"and the Witnelles deſigned in the firſt Inſtrument. In ReſpeRt the formal Inn 


— 


9 


Inder Materiarum. 7 


an Interlocutor of the Lords 
as 
contra Ines. | oy 


nt was not produced till after the firſt was regiſtred, and 
pronounced thereon, 28 Febrnary 1713, Duncan of Lundy 


Atteſters. 


teſters of Cautioners in Suſpenſions muſt ingage not only for their Sezen 
at the Time of the Atteſtation, but as 9 for the S ads." 
liable ſubſidiarly in their Order as fully as the Cautioners themſelves. 7 Do 
cember 1709, A of Sederunt. n 5 8 ; 

A Perſon who before the ſaid Act of Sederunt, atteſted the Sufficiency of a Cautioner 
in a Suſpenſion, and obliged him and his for the ſame, not found liable tor the Sufficiency 
ol the Cautioner ſimply, but only for his Solvency at the Time of the Att ation, 19 


Faly 1710, Ramſay contra Spalding of Aſtintully, N 


B, 
Backbonds, See Adjudications: | 


Precept being intruſted to one upon his giving Backbond to apply the Mony to 
d certain Uſe, the Backbond was found ſo to affect the Mony, as it could not 
| be arreſted by the Creditors of the Obtainer of the Precept, 19 Faly 1705, 
Black againſt Creditors of Patrick Steil. EC DOE ECT Se 5 
One having aſſigned a 500 Pound Sterling Bond to another, upon his granting a Back- 
bond of the ſame Date acknowledging the Aſſignation to be in Truſt, except as to 160 
Pound then advanced to the Cedent, and obliging himſelf to hold Compt to him tor the 
Superplus: The Backbond was found to reſtrict and qualifie the Aſſignation, in Prejudice 
ofa third Party who upon the Faith thereof had lent Mony to the Affieny, and arreſted 
the 500 Pound for his Payment, 8 November 1710, Monteith and his FaQor contra Caps 
tain Douglaſs and bis Factor. | 7 15 1 


Bankrupts. See Competition, conjun& Perſumm 
Fraud, Adindicatieenn .. 


N Diſpoſition to a Creditor not allowed to be quarrelled upon the Act of Parliament 
ZZ" 1621, as made in Prejudice of the anterior Diligence of Horning us d by another 
cCreditor; who had denounced the common Debtor at the Market-croſs 
of Edinburgh and regiſtred him at the Horn: In Reſpe& the Denunciation was not duly 
executed at the Croſs of the Head Burgh of the Shire where the Debtor livd; nor any 
other Diligence uſed after the Horning for ſeveral Years to affect either the Debtor's He- 
_ tetage, or Moveables, 28 March 1507, Gordon of Davach contra Duff of Diple. © 
A Charge of Horning for Payment of Debt without Denunciation or Regiſtration, a a 
ſufficient Ground to reduce a poſterior voluntary Aſſignation granted in Favours of ano- 
ther Creditor, by the common Debtor when he was retired to the Abbey for perſonal 
En, 23 February 1709, Hamilton and AF kenzie contra Sir James Campbell of Abe- 
A Perſon infolvent having, after he was charged with Horning at the Inſtance of one 
of his Creditors, granted a voluntary Aſſignation to another in Security of a: Debt con- 
tracted before the Charge; the Uſer of the Horning by the Charge was not allowed to 
reduce the Aſſig na tion upon the Act of Parliament 1621. In Reſpect he had been 15: 
Mora in completing his Diligence by Denunciation for a Matter of Five Months thereaf- 
ter, 9 July 1709, Drummond contra Kennedy and Reid. 5 og _— 
A Maſter obtaining a Diſpoſition from his Tenant, for Payment of a precedent Year's , 
Rent that fell not under the Hypotheck, after the Tenant was denounced at the Horn by 
another Creditor ; And having obtained Payment bona Fide by Virtue of the Diſpoliti- 
on; he cannot be liable to repete what he received, more than if he had poinded. Al- 
beit that Creditor who did anterior Diligence would have been preferred in a Competi- 


* 


tion, eodem Die, Lady Riccartoun contra Gibſon, 


Found that a Perſon having received a voluntary Aſſignation from his Debtor in Secu- | 
nty of bygone Debt, and by Virtue thereof . the Sum aſſigned, might, rd | 
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btor's Deceaſe legal em the ſaid Sum, as Executor Creditor to 
him, and by the Confirmation ſupport the Aſſignation quarrelled upon the Act of Parlia- 
ment 1621 at the Inſtance of a Co- creditor inſiſting for Repetition, 22 December 1709, 
Henry contra Glaſſels and Cong. 1 5 
e xcy of one under Diligence by Horning and Capt, Joined FIN 00 of the 
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ſtanding after the Debtor's Deceaſe legally confirm the ſaid Sum 


Alternatives of Impriſonment or Retiring, or Flying or Abſcondipe, or forcibly defending 
in Order to male Him notour Bankrupt in the Terms of the Act of Parliament 1696, to 
be reckoned at the Time of the Concurrence of the above Qualifications of Bankrupt in 
the Terms of the ſaid Act: And not at the Time of purſuing a Declarator of Bankrupt. 
To prove which Inſolvency, only principal Sums, Annualrents thereof ling, Penalties 
incurred and Accumulations eſtabliſhed the foreſaid Time of the Concurrence of the above 
OQualificitions of Bankrupt, are brought in Computo, 4 January 1712, Forbes of Monimnſt's 
perſonal againſt his real Creditors. 1 JJ... ĩͤ HOT IAE LLDIN vs 
In a Reduction upon the firſt Part of the Act of Parliament 1621 of a gratuitous Deed 
in Favours of a conjunct Perſon, this Defence was ſuſtained, That the Granter had, at 
the Time of the granting thereof, a ſufficient ſeparate unincumbred Eſtate for Payment 
of all his Debts. And 1 ſimple Horning and Denunciation at the Inſtance 
of another Creditor,” found not habile to reduce upon the ſecond Clauſe of the ſaid Sta- 
tute ( hindring voluntary Gratifications to one Creditor in Prejudice of another's more 
timely Diligence) a fubſequent Diſpoſition made by the Rebel in Satisfaction of the 
gratuitous Bond: No real Diligence having been uſed for many Years, 11 Fomnary 1712, 
Mikenzit of Preffonnball contra Fletcher and her Huſb ane. 
One ſerved Heir in general and Executor confirmed to. a Defung, having granted a 
Difpoſition omnium Bonorum to à conjunct Perſon; the Diſpoſition was found reducible 
upon the Act of Parliament 1621, at the Inftance of the Defun&'s Creditors who had ex- 
ecuted a Summons of Conſtitution of their Debts againſt the Heir before the Diſpoſition, 
and obtained Decreet thereafter: Unleſs the Receiver of the Diſpoſition could inſtruct a 
ſeparate unincumbred Eftate in the Diſponer's Perſon at the Time ſufficient to pay all 
the Defun&'s Creditors, 17 - June 1712, Ker of Gatto againſt the Oreditors of Har- 


In Computo of which Eſtate the Lords would not reckon any Heretage belonging to 
the Defunct which the Diſponer ſtood not infeft in as Heir to him, and was tailzied with 
_ Clauſes irritant, ſo as he could not diſpoſe thereof, 29 July 1712, inter Eofdem, 
An Aſſignation by a Father to his Son in his Contract of Marriage, reducible at the 
Inſtance of the Cedent's Creditor upon the Act of Parliament 1621, as a gratuitous Deed 
inter conjunitos: Unleſs the Son could inſtruct that his Father had then a ſufficient ſepa- 
rate unincumbred. Eſtate for paying all his Debts. Seeing the Aſſignation 18 in 2 

Contract of Marriage) was no ways conceived in Favours of the Wife or 53 dren of the 
Marriage, but ſimply to the conmandt Perſon his Heirs and Afſignies, 3 Jul) 


farriage, but 1 : 1712, Hy. 
burn of Hymby contra Lord Strathnaver. I oo | 
A fraudulent Bank exempted, by the Indemnity from the Penalty of the, A& of 


Parliament 1696, 1 Fuly. 1713, Stuart contra Haliburton. 


; 2 PS 5 * o F 4 < 7 a 5 \ Y [4 N 1 ” « 
1 * ? 44 1 74 k 1 4 : : = N 
N a - — Fa \ 
| | | | : ; aron- ES, ; ; ; : | 4 
_ o *. 2 


A Rreſtment of an Engliſhman according to the Border Law ſuſtained, 20 Fuly 1705; 
J Pots and Hunter contra Michelſon and:Robſon. „%/ͤ % — 
A Baron having by a Decreet of his own Baillie diſpoſſeſſed another of certain Lands, 
that the other had peaceably poſſeſſed more as ſeven Years ; The Lords upon a Complaints 

1 175 the Party ſummarly to the Poſſeſſion, upon finding Caution before Ex- 
oa for the Intromiſſions, 27 December 1711, Lady Enterkin Supplicant contra L. Biteri 


9 4 
* * 


See Paſſive Titles. 8 
Na neceſſary to diſcuſs a preſent Heir of Line before the Heir Male and of Tailzie, 
1 it the former Heir of Line renounced; and an Adjudication was Ted upon the Re- 
nunciation : Unleſs ſome Eftate belonging to the Defunct was omitted out of the Adju- 
_ Ucation, 23 Fuly 1798, Captain Straitoun contra Earl of Lauderdale. 
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| pA 10 — an e found oy to ve Beneficium Ordinis in 4 purſuit for the 
enalty, incurred by the Apprentice's deſerting his Maſter's Service; and that he might 
” inſiſted againſt without diſcuſſing the Principal; 11 February 1708, Balfour contrd 
TJ . 
An apparent Heir Male paſſing by his immediate Predeceſſor, who had been three 
Tears in Poſſeſſion of the Eftate without Infeftment, and ſerving Heir to a remotes 
laſt infeft; not to be 3 upon the Act of Parliament 1695, to pay the immediate 
Predeceſſor's Debt, til 


LT after the Heir of Line be firſt diſcuſsd, 13 November 19192, Vin 
contra Earl of Dalboilſfe. AP io BA Tt” ROM Vit 
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Wh: Bills Or Petitions. 1 


BUY reclaiming againſt any Ordinaryꝰs Interlocutor, muſt not contain any new Alled- 
KAI geance not inſerted in the Minutes and inſiſted upon before him, or contained in a 
Repreſentation refuſed by him; tho Alledgeances made before him may be urged upon 
new Arguments. Theſe Bills muſt be preſented within eight Sederunt Days after fub- 
icribing the Interlocutor, and bear expreſly that ſuch Alledgeances were inſerted in the 
Minutes and pleaded before the Ordinary, or contained in a Repreſentation refuſed by 
nn] fy that the Lords Anſwer crayed upon an Amand was refuſed, Ad of Sede- 
© Clerks are not to receive reclaiming Bills againſt Interlocutors in Preſentia, unleſs offer- 
_ ed within fix Days of the pronouncing, nor more than three Bills from the Came Party 
againſt one Interlocutor, Ad of Sederunt, eodem Die. 
The Ordinary upon the Bills may paſs Suſpenſions in Part, and refuſe them as to the 
| Remainder. Regſons of Advocation or Suſpenſion offered at paſſing to be proved by the 
Oath of the adverſe Party (who cannot be had to depone) are to be refiiſed, unleſs the 
Suſpender or Raiſer of the Advocation ſwear de Calumnia if preſent, and be vouched'by; 
lome* Document under his Hand, if abſent, to be kept by the Clerk of the Bills, unleſs 
delivered to the Party ypon Receipt, at or before diſcuſſing the Reaſons in the Bill, the 
Vouehers or the Receipt thereof 1s to be tranſinitted gratis to the Clerk of the Proceſs; 
Jo the End that if the Reaſons prove calumnious, or the Vouchers be diſproved, the Suf 
_ Pender or Raiſer of the Adyocation may be decerned in Expences. A Roll of the Delive- 
rances upon Bills of Suſpenſion or Advocation bearing the Date and Tenor of the Delive- 
France, malt be affixed the Day they are giyen, and continued for a Week by the Clerk 
of che Bills in ſome patent Place of the Bill- chamber. Such Deliverances are in Time 
of Seiſion to be intimated the next Seſſion Day in the Outer-houſe, at the ordinary Time 
and Place of Intimation: Otherwife the Clerks of the Bills are finable by the Or dinary 
In a Crown or more taties quotzes, for the Uſe. of the Poor or the Party grieved, as his 
Lordſhip ſball think fit; to be payed by the principal Clerks or Perſon. officiating for 
156-1 or Collector of their Dues, or any of them, Ad of Sederunt 20 November 1711, 
JJJJJJJJVJ%%%/%0%0%%%ͤ Fat fs” ̃D .. 
No Bills to be adviſed on Tueſday or Wedneſday in the Forenoon after Eleven a Clock, 
except the laſt five Sederunt Days of the Seſſion, 1bid, S. 10. F 


_ Clerks are not to receive more as Two reclaiming, Bills againſt any Interlocutor in 
"Preſence, nor to receive the ſecond, but upon the Ingiver's conſigning 20 Shillings Ster- 
ling, to be delivered to the other Party in Caſe of Refuſal, and to be given back to the 
Petitioner in Caſe the Bill be not refuſed. The Lords will not hear, or receiye any third 
reclaiming Bill, unleſs upon new Matter of Fact, and ſufficient Evidence given to veriſie 
cat it is ecently come to the Party's Knowledge, bid. 8. 17. 


v242᷑4 Credit, Payment, Diſcharges, promil- 
"Vrwalrent due for Inland Bills, 8 June 1795, Blair contra Oliphant. - 
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Tune; tho th 
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FM A Factor acted warrantably in remitting another Man's Mony to 

fem ane . 77 5 | Hegau bY Tim ho the Bill was never honoured, and the 

aeg hall no exprels Orders to remit. by Bill, 22 June 1795, Fead contra Exart, 
be 15 Acceptance gba Bill, ater Prtl for ngt Acceptance in the Terms of it, 
nayable {ome Days after the Term of Payme tin the Bill, not a, wrong Step in the Ne- 

gation, 14 November 1705, Brown ns” ume of Coldinghamlay, 2 1 
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Craigmiller. 
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But relevant to elide the ns Ho s Defence, that by his Order a third Perſun had 


Inter eoſdem. 


4 


© Iridorſement of Bills bf Exchange, not for Value given at the Time, but in Security of 


der, before the Affignation, 29-Fanyary 1708, Fulton contra Fohnfton..  , 


was not a Drawer and Accepter, and therefore null for Want of Writer and Witneſſes 


Ĩzhe like Note whereby one promiſed to pay to a Perſon or Order a certa | 
received, being indorſed to a third Party, was for the ſame Reaſon, found compenſable 
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him of all luis Effects, here the Particulars fpecified were of far leſs Value: Tt ure 
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. rn, 
to have been drawn for the Maſter's own Behoof, | without Nec elf | 


: 
* 


pProvein the Terms of the Act of Parliament 1696, that the Poſſe 


| Exe | hie ſiy. i Ss 
The Poſſeſſor of a Bill proteſted for not Acceptance, not allowed Nocte ann A. 
— 2 N i aoquint him that the Kill was proteſted an -» 
deſigned Accepter broke in the interim with the Drawer? 6, 10, 21, and 28 Feb 
ary 1710, Mibb contra Erskin. 1 A ee 
Proteſting a Bill for not Payment againſt the Accepters, and intimating the Proteſt 
to the Drawer in due Time, relevant to infer Recourſe againſt him: Albeit the Poſſeſſo 
raiſed no Action for that End till two or three Years after the Bill was proteſted . And 
alſo took Aſſignations in: Security of the Sum therein from the Accepters, 7 Februdry 


The Act 25 Seff. 6 Par. K. J. diſcharging Writs blank in the Receivers Name eiten 


— 


1711, The Lady. Nicolſon contra Moriſon of Preſtoungrange. 


add to Bills of Exchange: In Reſpect the Indorſations of Bills only are therein expreſſy 


excepted, 9 February 1711, Brand contra Tenants of Riccartoun. 5 

A Bill's being blank in the Receiver's Name the Time of Accepting, probah le only by 
his Oath. or Writ,” 21 June 1711, inter Eoſdem- _ „ 5 
One of two Perſons a Bill was directed to paying it upon Piſtreſs, intitüled ta recourſe 


om of Souls [ d ͤ EL, 
One having paid a Bill drawn upon him without bearing Value in his owri Hand, 
Action of Recourſe for Reimburſement allowed to his Heir againſt the Drawer: Albeit 


& 


he the Drawer a Merchant offered to prove by his on Compt-book, and to give hisOath 


mn Supplement, that the Bill was drawn for the Price of Goods taken off from him by 

the Perſon drawn upon. In Reſpect the ſaid Compt-book had not been regularly kept; 
% . x i 
That the Drawer of an Inland Bill was certiorated of his Bill's being duly proteſted by 


the Poſſeſſor, who did not purſue Recourſe till two or three Years after proteſting, muſt 
be prov'd otherways than by the Poſſeſſor's Oath, 17 Fuly 1711, Lady Nicolſon contra 
... The. Englih Statute of 3 and 4 A. c. 9. giving the like Remedy upon promiſſory Notes 


 Moriſon. of Preſtoungrange. , 


Ws 5 


as is now. uſed npon Bills of Exchange, for the Space of three Years, tho made perpetu- 


al by the 7 A. c. 25, an Act of the Britih Parliament ſince the Union, doth not extend 


to promiſſory Notes in Scotland, 6 December 1711, King contra Eſdale; 


CE, 208 
4 5 > * 


105 to een to 
At. ered . 5 ,onetior Was but a 
8 February 1710, Miclaren and Dinn contra Executors of Major Chiefly, + ba Truſtee, 


_ the Drawer for Repayment: Albeit the Payer's Name had been adjected ex poſt 
Fato to the Direction by the Accepter, without the Drawer's Knowledge, 27 Fane 1711, 


Separate Receipts of partial Payment of Bills of Exchange, do not militate againſt 
Poſſeſſors to whom theſe Bills were afterwards indorſed, 12 December 17 11, Sir John 


Exrſtin contra Thomſon. 


A Bill payable to. Third Party for the Behoof of 4 Perſon drawn upon, being in Or- 


der to negotiating p 
it adjected another. Perſon's Name to the Direction, without the Drawer's Knowledge or 

Conſent, and prevail'd_with.him to accept of the Bill conjunctiy and ſeverally with him- 
ſelt, W ee heretable Bond to relieve the Accepter of all Hazard througli 
Acceptance; and the firſt Accepter having ſold the Bill for Value received, and thereaf- 
ter turn d Bankrupt : The Co- accepter, who, upon Diſtreſs, paid the Bill, was allowed! 


Recourſe againſt the Drawer only for the half of the Sum; both being reputed as Correz” 


promittendi, ſince the firſt Accepter had failed ; and the diſtreſs d Co- accepter was ordain- 
ed to aſſign the Half to the Bankrupt's Bond of Relief to the Drawer, July 15, 1712, Wil 
BY, ESR. oo TT At 0% SON 233 000 RD 
A Creditor getting a Bill upon his Debtor not bearing Value received, it's prefumed,- 
That the Bill was delivered in Satisfaction of the former Debt, and not for preſent Value 
immediately receivedby the Drawer: Unlefs the Poſſeſſor prove by the Drawer's Oath, 
That the Bill was granted for another Cauſe, July 18, 1712, Cheap contra Arnot of Mood. 
The Poſſeſſor of a Bill to whom it was indorſed for Value, preferred to the Indorſer's 


5 
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o + 
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* 
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reditor.” who had arreſted the Mony in the Actepter's Hand before Indorſation; it not 
being alledged that the Indorſation wasgratuitous, or that the Indorſee knew of the Ar- 
reſtment. when the Bill was indorſed to him, December 5, 1712, Hume contra Smith, © 


A peilen wo ſuffered a Bill drawn upon him to be proteſted againſt him for not Ac- | 


ceptance liable to the Poſſeſſor in quantum he had of the Drawer's Effects at proteſting 
Derkmber g, 1712, Gordon contra Hiderſon. 1 i 


ut in the deſigned Accepter s Hand, who to gain the more Credit to 


5 1 # 7 


— — — — —— 


— I 

. 2M ꝗ ͤWR Ann ᷣ — STD rn 

—— — — — — —— — 52; 
= — — U * RESI 


, 
= 
— . 
3 — ſ— 
= — — p 


6 att a IO ear. on . 
: 5 2 : A ; 4 
. : - 5 ©" # 4 42S * 
. . 7 * ” Y 
N ö . * = 
— . . 


Ag was found to be in no better Cafe than he, as to E 
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1 Indews Main A 


miſſions A Factor oi, to nd i Goods m- 
that they would honour his Bills for the Price, 


| one of the Copartners having accepted in the ordinary Manner the Factor's Bills 
TY off as per Ad 11 85 55 d the 01 accepted them for his own Part: It was found, That 
: the 1 tter who Pr roduced no Letters of Advice, onght to have ſimply accepted the Bill, 
— therefore was liable to the Poſſeſſor for the whole Sum. 10 December, 171 2, Nang) 
bee Ritobie. 

e ndorſement of a Bill for Satisfaction cr Security of a prior Debt, and not for pre- 
ert Ea. recelyed,, reduceable upon the Act of Parliament 1696 anent Bankrupts, Tann 

2 16, 1713, Campbell ot Glenderuel contra Graham of Gorthie. 
ue for the Sum in an accepted Bill from the Term of Payment, in Re- 


Annualrent not 
was never proteſted tor not en Fuly 19, "13, 2 and * 


.£ 
; Wa an contra Cor don. 


vo in ar nery "IRA 
Ts an oy ed him .by their Letters, 


Black Binds. | W 


Bla ak Bond a et becauſe ſubſcribed hs ihe Ac 3; PO OY 1 1656 EY 
it was nat delivered till after the ſaid Statute, Maret 135 1707, Ear rl of Levin 


Contra Set of Gilmee/cleugh and Ar mſt roug. 
4 A Giftfromthe King under the Privy Seal to one during his Life-time, and after his 
e his Son, being aſſigned e des Donatar to 4 Third 
5 Patty It was found, That Preſc ription thereof was interr 4 Cedent or Aſſi LI 
0 1 and that the Gift became not extinct by the Heid 10 the Donatar's e 
deſt Son, or by his o.ꝛn Death, without filling up the Blank, but fubſifted in the P erſon 
of his furviving Son, Tune 19, 1712, Malcolm againſt the Queen's Advocate. 
A Bond for 17800 Merks bearing Annualrent, blank in the a 8 e dated i in 
[aligned about 39 Years after i its Date for an onerous Cauſe, by one ſaid 
tohave found it among his Mother inLaw's Papers in the 1589 When ſhe died; ne 


and declared extinct and void, at the Inſtance of the Granter's Heir for theſe Reaſo nsand 
Qualifications following, urged and proved againſt it. 1. The Bond continue} age ne- 


. 5 1 ver heard of by any repreſenting the Debtor for a Matter of 39 Years.- 2:20 ſeriber 


and his firſt Heir were abupdeptly ſolvent z and the Perſon amon Bond was 

aledged to have been found, lived and died in 2 ba Condition, wit 5 any poſfible 

Means of acquiring ſuch. a Sum, and never made ſt Mention of it, tho ſhe died of a 

— Age and lingring Sickneſs. 3. The alledged Finder of the Rond concealed it tor a- | 
in Law's Deceaſe, till it was bor into Ligl © ume 


ut 18 Years after his Mother 1 
Albeit he could not but be conſcious of the Neceſſity of doing Diligence te Interim, 
ti y incym- 


5 bad he a Mind to ſecure the Mony, the then Debtor's Eſtate becoming m1 
bred; alter whoſeDeceaſe he was called and com N as Factor for the Eſtate, in all 
the Proceſſes wherein it was wholly diſcuſs'd and ſald. Nor did he produce or found upon 
ſuch Bond in a Purſuit againſt Die at the preſent Heir's n herein he was decern- 
_ ed for a great Sum that he and his Cautioner paid. + He had many Occaſſons of ect- 
ting the Bond into his Hand from among the Writs the Debtor $laſt Heir, an eafy 1 in- 
terdicted Perſon, whoſe Factor, Truſtee and Manager he was fo many Tears; and after 
his Death poſſeſſed the Houſe where the Charter Chef bog which fur deer manifeſt 15 
fee logo the e Family tothe. 


terationsand Handling in that Time. 5, He uſed Writs be 
ſhould nat be the 


Prejudice thereof. Nay further, Had threatned, that this tha 
laſt Blank Bond, he would attack them with. ic! jog EI above-mentioned 


were nat only ſuſtained relevant to n . Bond et the ent dut at the 


5 


15 
n 


3 * 
: * $ 6/4 : 


| of Reduction, the Aſlignatian being after the Be was guar 
Probation; Fuly 33/2719; * * Ki ArONOCCK ont wane ö 


Ebame. bf - 

| N Rene und han PR e PI NES" 2 1 t 

RT the Commiſſion, have pol a Duty leſs than the Proportion Ht 5 
cation and I „ V 


_ poſe 1155 Lands by a former Decrect © 


oy 3 RP" | ee eee 2 100 bp A : . 17 ; 
riſh admitted ſome Days before, the e vacant at the Ap 
ceſs, July 7, 708, Reid contra Maxmell and Lanerit. 


Commencementof the pro- 
A Tenant's Payment of his Rent boua Fide to the deceas d Heretor“s Ses e 
and reputed apparent Heir, in Reſpect that his eldeſt Brother was long: 8 . 
and, and thought to be dead; ſuſt ined-ſufficient to exoner him at the Inſtanc ; 3 
pretending Right to the ſaid Rent by Aſlignation from the eldeſt Broth 2 — ot one 
1711, eee gs, £8 1. t 5 1 1 I enn 
An Adjudication (without ment or Charge to the Superior) and a Decre Ns 
and Duties againſt a Perſon after he was Year and Day at 3 but before dis i _; 
Eſcheat was gifted; for a Debt anterior to the Rebellion, ſuſtained as a ſufficient Title ct. 
bona Fide Polleſſion to the Adjudger, till he was interpelled by a Decrect of gener 1 . 
clarator of the liferent Eſcheat, November 26, 1712, Douglaſs contra Chatto. . By” 
A Scotfman who died a Souldier in Flanders, having left a Sum of Mony in the "> EPR 
of his Colonel a Peer of Scotland, which a Creditor of the Defunct uplifted from the Col. 
onel by Virtue of an Adminiſtration inthe prerogative Court of Canterbury + It was and 
relevant to aſſoilzie that Creditor from repeting the Mony to Executors que. Creditors: 
confirmed before the Commullaries of Edinburgh, That he got bona Fide Payment before 
any Proceſs or Confirmation in Scotland, June 12, 1713, Creditors of Muirhead of Steven- 
ſon againſt Hamilton of Wi/haw, „ , OF 


4 * 


4, 


+. 


Bonds. See Cancelling of Writs, Writs, Ho- 
_ lograph, Children, Clauſe. 


"A Brother having granted a Bond to his Siſter, bearing for Love and Favour, and that” 

21 ſhe might be provided in a competent Portion; and obliging him and his to pay 

to her, her Heirs, Executors or Aſſignies at the firſt Term after their Father's Deceaſe, 4 

certain Sum as for Portion natural ſhe could ſucceed to by the Death of Father or Mother: * 
with this Proviſion, That if ſhe died without Heirs procreated of her own Body, living 
the Time of her Deceaſe, the Mony ſhould return to the Granter of the Bond and his 
Heirs; and ſhe having aſſigned the bond for an equivalent onerous Cauſe to one wo 
whocharg'd for Payment after the Father's Deceaſe : It was found that ſhe was Fiar, and 
that her Aſſigny had Power to uplift without finding Caution; albeit the Cedent got ſome 
Legacy from her Parents, and had no Children, nor Hopes of any, June 12, 170% 
M Dongal of Logan againſt Agnew of Scheucha n. 
One of Twelve equal Sharers in a Ship and Cargo to, 
granted Bond to another of theſe Copartners, narrating that for that others having diſpo- 
ned his 12th Share to the Granter, he obliged himſelf to pay him à certain Sum and An- 
mualrent from the Term therein mentioned; with expreſs Proviſion, That the Ship ar- 
rive {ate in Scotland or England, and no otherwiſe; and having alſo granted another Bond 
of the ſame Date to the ſame Perſon for a leſſer Sum, in Contemplation of his having 
inſured to the Granter the foreſaid Share bought by him ; and the Price of the Ship and 
Cargo (which came ſafe to Guinea, and from thence to America, where it was ſold by 
the Supercargo) being returned to London: The Condition in the firſt mentioned Bond 

N was found not purified ; albeit the Granter had received his own 12th Part of the Pro- 

' duce; but he was found liable to pay the other Bond for the leſs Sum, which was the 
Premum of Inſurance, July 25, 1707, Corbet againſt Cochran of Kilmaronock. © 
A Bond excluding Executors not rendred moveable by an Aſſignation to the Creditor's 
Wife, not mentioning her Executors, with a Proviſion, That theAdhgny ſhould be obliged 
to pay the Sum to their only Child at ſuch, an Age; but eſtabliſhed in the Child's Per- 
ſon, without Neceſlity of ſerving Heir to the Mother; in Reſpect the Aſſignation bore to 

: befor the Child's Behooß February 10, 1708, Muirhead and Lieth againit Lockhart of. 

' Conmath. | 3 „„ „„ 15 
A Bond of Corroboration granted by One of Two Corre: debendi in the Bond corrobo- 
rated, ſuſtained to make the Debtor liable only for the Half of the Sum: In Reſpect the , 
Creditor did not produce the original Bond, that he who did corroborate might operate 

his Relief of the other Half againſt the Co- principal tlierein bound, Fuly 22, 1708, Cre- 

ditors of Nicolſon againſt the Earl of Balcarras. OG, ano dhauA con 
An heretable Bond for a certain Sum being granted by an Heireſs and her Huſband for 
his Intereſt conjunctly and ſeverally, with a Precept of Seaſin in her Lands allenarly ; and 
thereafter upon the Creditor's advancing to the Huſband another Sum, he with Conſent of 
his ſaid Spouſe having granted them Security in his proper Eſtate tor both the Sums ac- 

cumulated by Contract, narrating the ſame to Bars been advanced to the arts oy 
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Lady ; and the Lady liaving afterwuards diſponed her Eſtate to her ſecond Huſband, who 
pP l an Aſſignation from the Creditors to the heretable Bond affecting the ſame: The 
Lords found, That the heretable Bond was principally and originally the Lady's Debt, 
and did affect her Eſtate and Repreſentatives; and that the Repreſentatives of her firſt 
Huſband were not liable to pay the ſameto one deriving Right from the ſecond Huſband, 
Vvbho repreſented the Lady principally bound, andextinguithed the Debt by his Payment, 
January 13, 1709, Laird and Lady Airth againſt Hamilton of Grange. "i 
It was found relevant for one to reduce a Bond granted by his Father bearing borrowed 
Mony, and a Bond of Corroboration thereof granted by himſelf, that he offered to prove... 
by the Creditor's Backbondin the Hands of a Third Party, that the original Bond: was for 
no onerous Caſe, and not to he paid if the Granter behaved himſelf dutifully to the Re- 
ceiver, nor to militate againſt his Heirs, if not purſued in his Life-time; and he never 
E | milbehaved, nor was ſued: Albeitthe Son not knowing of the Back-bond, had after his 
12 Fathers Deceaſe corroborated the Debt, which Bond of Corroboration would fall in Con- 
= ſequence with the original Bond; and he the Son, at the diſcuſſing of the Reafon of Re- 
duction after ſatisfying the Production, was allowed a Term for recovering the Back-bond 
_ out of the Depoſitar's Hands, June 22, 1710, Grant againſt the Duke of Gordon. | 
A Bond of Prefentation whereby ſeveral Perſons ſtood obliged conjunctly and feveralhy 
to preſent themſelves Priſoners at a certain Time and Place, not implemented by one of 
them compearing and offering himſelf Priſoner for himſelf and in Name of the other 
 Co-obligants, who had no lawful Excuſe for not appearing, July 4, 1710, White againſt. 


: 


* 


4 Henderſon and others. VJ | SE! | | | 
= An Obligement to preſent a Priſoner for civil Debt, ſuch a Day at a certain Place, 
Fo without Suſpenſion, paſt Bill, or sist of Execution, not implemented by preſenting him 
1 uithout any judicial Sift of Execution: In Regard he defended himſelf from Incarcera- 
tion, by producing an Atteſtation that E as a Souldier in Her Majeſty's Ar- 
nnn , e, Henderſon againft Grabam.  ' 
—_ A Perlon having granted Bond to his younger Children as a Competency for their bet- 
| 1 ter Living, herein he obliged himſelf, his Heirs and Executors to pay particular Sums 
5 to each of them at the firſt Termaſter his Deceaſe, with Annualrent from the Terms f 
Payment; provided that the ſame ſhould be in full Satisfaction of all Portion natural, 
or whatelſe they could claim by his Death, and that the Portion of any of them happening 
= to die without, Heirs of their own Body, ſhould be divided equally among the Survivers 3 
=: and one of theſe Children having died before the Father, and another after him, who. 
cConveyed the Remains of his Portion tothe Heir, out of a grateful Senſe of good Offices and 
3 Services received from him: The Lords found, That the ſurviving Children had Righit. to 
ay the Portion of him that died before the Father, in N of the Subſtitution in the Bond 
=. of Proviſion; but that he who died after, could diſpoſe of his Portion for Cauſẽs reaſon- 
A able, tho not onerous, notwithſtanding of the Subſtitution, December 14, 1719, Smith 
and #allage againſt Smith of Browiterland, © . 


Bonder-Law. See Baron:Baillies, 


” 


. 
> 


A aſe liferent Infeftment of Annualrent in Burgage Lands, given by a Baillie: fa 
£% Burgh as Baillie in that Part, and the Clerk as a common: Notary; upon a: Pre- 
cept of Seaſin' in an heretable Bond, to be holden blench of tha Granter, ſuſtained not- 
9 8 withſtanding/ the Act 27 Parl. IL J. 6. lich diſchargeth. only: N private Infeftments to 
the Prejudice of the Caſualities of the Burgh, July 5, 1711, Bennet and her Huſbandagainſt 
Nanders and others. 0 : 20-m_s M Bork 55 Ot WORE 2) 0175 5-3 ot 


R iſing Horning upon an Act of the General Convention of the Royal Burgh, ap. 
N pointing one to pay a certain Sum to another, found warrantable, July27, 1710s 
Vere Kennedy Supplicant. | DC G6) 16% LTB, a 7 9 
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e 1703 diſcharging Butchers to brick orpoſſoſs by theraſelves: 
3 1 e otliers for their Behoof directly or indirectly, more than an Acre of Onan 


1 
0 < , 


Index Materiarum. We 

 Ulled and fon yearly with Corns, under the Penalty G 100 Lin 5 0 
SEU and 10WN, WIC Corns, 1 100 Lib. toties quoties 

_theForfeiture ot ths ſts paſtnted thereon, and the Contraveners Bu N 


found to concern only Tackſmen Grafiers, and not to Hinder Butcher {tm : 
| 65 | | 5 Barton 8 f. | 
don Property for pain of Cattel, February 3, 1708, Malices contra Geile. 15 50 
1 Country Butchers oma, to the Market of Edmburgh with their Fleſhes togeth 7 
Wich their Skins, are free to ſell their Skins or Hides to the beſt Avail ; and not tied to 
Lell at the Price ſet on them by the Skinners or Magiſtrates: But if they get not their 
"own Price may carry back the fame, without the Danger of having their Perſons, Skins 
or Hides ſecured on that Account by the Skinners or Magiſtrates, Fuly E v5 2 Tm 
ne Butchers contra Magittrites of Edinburgh. 0 he 
" "2197 ee & Wie Scoring, Marginal 


T Streets of a Tailzie, found not to annul the Tailzie: Albeit the Obligement to reſign 


Procuratory of Reſignation and Lands were contained in the firſt Sheet. Becauſe Side- 


ſcribing is not an indiſpenſible Solemnity in private volunta 
creets, Inhibitions and other Diligences. And further the M 
dered it as valid, notwithſtanding the Sideſcription was tear d; 


ights, as it is in De- 
er of the Tailzie conſi- 
by ſome Days thereafter 


| igning a Revocation thereof, except as to a particular Effect, for which he declared it 


to ſubſiſt, 23 January 1708, Livingtoun contra Menzies and Livingtoun, , . 1 
One of three Co- principal Debtprs in a Bond, having paid the Debt and got a Diſcharge 
to himſelf and all concerned; and having taken away, from the Bond his own Name; 


F 


and the Name of another of the Co-principals : The Bo 


led, to December 1709, Vaddel contra Douglas of Badds, 


Ka 


cium Ordinis, Bond of Preſentation, Condictio o 
turpem Canſan, Factors. | 


Bond of Caution for the Fidelity of a Caſh-keeper, put in his Hands to be delivere 


by Witneſſes, that the ſame was found among the Caſh-keeper's own Papers 


after bis Death: He the Granter having owned himſelf Hable as Cautioner by his mithve 


Eating away the Marginal Sideſcription from the joining of the firſt aud ſecond 


Na : nd was not ſuſtained to operate 
any Relief to the Payer, againſt the third Co-principal, whoſe Name was left uncancel- 


Cautionry. See Correi debendi, Clauſes, Benefi: 


4 * 


to the Conſtituents, ſuſtained without Regard to the Granter's offering to FONG | 


Letter, and by the Exceptien in a general Diſcharge to the Caſh-keeper's Relict and Chil- 


dren as to all Action might be intented upon the Bond of Cautionry, 25 Fanuary 1706; 
Fleming of Ferm contra Calder of Mliitoo n 
A diſtreſſed Cautioner has Right to Annualrent of Annualrents paid, by him for the 
principal Debtor from the Time he paid them, 27 June 1706, M mic len contra Kennedy 
* for a Collector of the Cuſtoms bound conjunctly and ſeverally with him; 
that be ſhould make juſt Compt, Reckoning and Payment of his Intromiſſions to the 
Tackſmen, and do exact Diligence for bringing in thereot monthly, quarterly or oftner 
as required; Found liable for what the Collector came ſhort of in his Accompts; tho 
the Tackſmen had not uſed any Diligence againſt him for Payment all the three laſt 
e of his Management, 20 February 1707, Wallace of Inglffoun and Baillie contra 
9?y06 „„ 
_ The Immunity provided by the Act of Parliament 1695 to Cautioners for Sums of 
Mony, againſt whom no legal Feen within ſeven Years of the Date of their 
Obligement, not carried by a Clau mtual Relief in a Bond granted by ſeveral Co 
principals bound conjunctly and ſeverally, which is implied tho not 77 75 But only 
ya Clauſe obliging one of the Correi to relieve the reſt of the whole Debt, 21 January 
1708, Ballantine contra Moor. „%%% co EE E > 78 
The Debtor in a Bond having become the Creditor's Cautioner for a Year's Tack-duty 
of the Exciſe, for Security whereof, he the Cautioner, upon Diſtreſs, granted a Diſpo- 
ſition of his Lands to the Setters of the Tack, who were paid by their Intromiſſion _ 
2885 5 1 Ooh 


e of mutual Relief in a Bond granted by ſeveral Co- 


10 


1 


the Rents; And the principal Debtor having, aiter the, cautionary Ingagement, before 
the Term of Payment of the Tack-duty;, aſſigned to another the Debt due to him by the 
Cautioner, who granted a-Bond of Corroboration far it to the Alligny, after he the Cau- 
tioner was inhibited at the Inſtance of another Creditor cho ſtood infeft in his Lands: 

4 3 The Cautioner was found to have Riglit of Retention of the Sums due by him to the 
© principal Debtor, till he were reliev d of his Cautionty; And therefore in . Mails and 
BH | Duties of the Cautioner's Lands, his inhibiting Creditor was preferred to the Receiver 
3 of the Bond of Corroboration, 14 February 1708, Strachan contra Magiſtrates of Aber- 


= o V neee wo 
8 A Cautioner corroborating by Bond, a: Liferent Annuity in Favours of a Wife, and 


paying the ſame duly for ſome Years, not free by the 5 Act of the Parliament 1695 of 
fubſequent Annuities that fell due after elapſing of the Septennium: The ſaid Statute be- 
ing to be underſtood of Cautioners in Bonds o borrowed Mony, 18 January 1709, Bal. 
vaird contra Watſon, 3 e 8 | 
A ſuſpended Decreet being turned into a Libel, and a Day aſſigned to the Suſpender to 
Aepone upon the Verity of the Debt; and upon his failing to depone, the Letters being 
found orderly proceeded: The Cautioner in the Suſpenſion was notwithſtanding found 
liable to pay the Debt, 30 November 1709, Dunbar contra Muirhead, But not the Expen- 
tes modified in the Decreet of Suſpenſion : In Reſpect he had oblig'd himſelf in the Bond 
of Cautionry to pay only the Sum charged for, in Caſe that, at diſcuſſing the Suſpen- 
Non, were bund due by the Suſpender, 17 December 1709, inter Eofdem., 
Cautioners in Suſpenſions muſt now oblige themſelves not only for the Sums in the 
Charge, but for what ſhall be decerned by the Lords at diſcuſſing; and will be liable for 
that whether the Decreet be turned into a Libel or not, 27 December 1709, Aﬀ of Se. 


H. JJ! $8 nt TOTS. AOSTON 0 HSA 3220. 
A Perſon who obliged himſelf by a Letter to procure Security to the Creditor in a Bond 
bo: granted by others; or to pay the Debt himſelf; not a Cautioner in the Terms of the A& 
Wn - of Parliament 1695, who could have the Benefit of the ſeven ' Years Preſcription, 16 
3 February 1710, More againſt Sir Samuel Forbes mn. 
=—_ A Bond granted by a Principal and two Cautioners, being aſſigned only in fo far ag 
I might be extended againſt the principal Debtor and one of the Cautioners; and the 
Aſſigny having diſtreſs d that Cautioner, and granted to him upon Payment a Diſcharge 
of the Debt: Action of Relief of the half thereof was found competent to the diſtreſs'd 
Cautioner againſt his Co-cautioner; notwithſtanding the Reſtriction of the Aſſignation, 
which ſecured him only from direct Action at the Aſſigny's Inſtance, and could not eva- 
cuate the implied legal Obligation of Relief betwixt Cautioners, February 12, 1712, Scot 
Lady Hackſhav contra Dutcheſs of Buccleugh. And the Cautioner aſſigned againſt found 
to have no relevant Defence againſt paying more than the half of the Debt to the 
- -Aſhgny upon Diſtreſs, uh "151712, rin... ood 
The Years of Minority not deduced to preſerve a cautionary Obligation, after ſeyen 
Years, whereupon no Diligence had been done in that Time in the Terms of the Act 
1695, December 10, 1712, Stuart and Veir contra Douglaſ . 
Three Principals and a Cautioner having granted Bond for a Sum conjunctly and ſeve- 
rally, and the Principals obliged themſelves therein to relieve one another pro rata, 
and to relieve the Cautioner in general, witliout mentioning either pro rata, or conjunctly 
and ſeverally : Theſe Co- principals were found liable in ſolidum to relieve the Cautioner, 
ho paid the Debt upon Diſtreſs, and took Aſſignation from the Creditor for his Relief, 


of 
1 
: 


June 19, 1713, Buchanan contra French. 
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] Na Reduction and Tmprobation of a Decreet of Conſtitution againſt one as charged in 
general to enter Heir, and an Adjudication following thereon, Certification was re- 
fuſed to be granted againſt a Decreet of Appriſing recovered from à third Party and pro- 
duced ad Modum Probationis in the Decreet of Conſtitution © In Reſpect the Appriſing 
was the Right of a third Party, in which the Adjudger hath no Intereſt. Nor was Cer- 
_ tification granted aa nſt the 4 — Charge and Executions thereof after 20 Years, Fe- 


D 
bruaty 20, 1713, Moriſen of Bognie contra Earl of Levin. | 
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WE) 3s, | Ceſs. 


[7Ourty Years Uſe of Payment by Magiſtrates of the whole Guota of Ceſs die r tes 
F Vaſſals Lands as well as the Town's Property, without e IF Kelter 5 
theſe Vaſſals; not ſuſtained as a ſufficient Ground of Immunity to the Vailils from pay- 
ing Ceſs in Time coming, July 20, 1710, The Magiſtrates of Paiſley againſt their Vaſſals; 
Nor yet from being liable for their Proportion thereof for ſome Years bygone. The 
Ceſs to be impoſed and proportioned by the Commiſſioners of Supply of the Shire upon 
the whole Lands in Property and Superiority liable in Ceſs, according to the real Rent 
thereof, to be proved before theſe Commiſſioners, February 13, 1711, inter Foſdem, 
A Feu-duty reſerved by the Sovereign in a Charter of Lands of his Property, not 
liable to Ceſs after Diſſ6lution thereof from the Crown in Favours of a Subject, Fuly 13; 
1711, Duke of Montroſe contra Feuars of Kilpatrick, e RN, 


xy Chamberlains of the Crown Rents. 


Hamberlain of the Crown-rents not exonered from anſwering and being liable for 
AL Reſts due by the Vaſſals or Tenants, by inſtructing Diligence done for the ſame : 
The Treaſury and Exchequer being never in Uſe to take Reſts off the Hands of the 
Queen's Chamberlains, Sheriffs, Stewarts, or Baillies who are bound to fit their Aques 
yearly in Exchequer, and get Letters of Relief againſt the Debtors, Faly 27, 1708, D; 
of Douglaſs contra Creditors of Spot. 1 18 


Charter of Appriſing. 
A Charter of Appriſing bearing for onerous Cauſes and Warrandice from the Granter's 
| Fact and Deed; not conſidered as granted only in Obedience; and the Granter's 
Heir not allowed to quarrel the ſame for not Production of the original Rights, in Re- 
ſpect of the Obligement of Warrandice, Fannary 6, 1710, Glendinmng of Partonn contra 
„„ e ONES” 


Children? 


1 Creditors by Bonds of Proviſion to their Father who made no Contract of 
Marriage with their Mother, being in a Competition with a Child of a poſterior 
Marriage, provided by Contract before the Date ot the Bonds: The Lords admitted them 
all part Paſt according to the Proportions of their reſpective Proviſions, February x7, 
1710, Marſhal contra Marſhals and Farquharſon. „„ oee-ofin (i 

An exorbitant Proviſion in Favours of Children of a ſecond Marriage, reduced at the 
Inftance of the Children of the firſt. In ſo far as prejudicial to the Sum provided to 
them; there being a ſufficient Competency remaining to the Children of the ſecond 


Marriage, June 22, 1711, Aitkenhead contra Aitkenbeads, . VE 
Onerous Creditors preferred to the Debtor's Ciuldren, who had Proviſions by Bond 
or Contract of Marriage anterior to the contracting of the Creditor's Debt: In Reſpect 
their Father was Fiar of the Sums in the Bonds of Proviſion and Contract, December 23; 
1709, Creditors of Marſhall againft his Children. «© bs 


Citation. See Execution; Summons, 


A Diligence granted to cite one edictally who induſtriouſſy abſconded, June 12, 1705, 
A Cochran contra Urquhart. 5 „ „ 
| Perſon held as confeſt upon a perſonal Citation; tho there was only a Warrant for 
an edictal Citation: Becauſe a perſonal includes an edictal Citation, as being a better 
Certioration, Ibidem. - bs ons nt 
Citation by leaving a Copy with the Party's Servant where he lodged in the Morning, 


wen himſelf was aſleep in Bed, as the Servant declared, found null as contrary to the 


| — 2 ; 8 8 . 55 6 242 . ed 
Form preſcribed by the 75 Act 6 Par. F. 5. Which requires that Perſons not apprehend d 
erſonally be cited it their principal Dwelling-houſe, ally 13 , 1708, Bruce contra Sir 


James * R ; Citation 
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Perſon at whoſe Inſtance he was ci 
the Baro officer extra 
executed at his Dwelling 


Mlontroſe and others Supplicants againſt Rob. Roy. 
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Citation for the ſecond Diet ſuſtained, albeit the Day of Compearance was 19 Months 
after the Citation; it being within a Year of the firſt Diet of Compearance, Jul) 15, 
1709, Baillie of Lamingtoun contra Menzies of Culterallers, Se | 
Citation of one not perſonally apprehended, by leaving a Copy at another's Dwelling- 
houſe. which the Execution bore to be his ſpecial Reſidence at the Time, ſuſtained : The 
: ited, 3 8 lie had reſided there 40 Days before 
the Citation, December 22, 1710, inter Eofſdlem, mn. 
A Baron-Baillie's Decreet againſt his Maſter's Vaſſal, fining him for not attending his 
Superior at the Circuit court, anmilled, for that it proceeded upon a Libel executed þ 
| cer Territorium : Albeit the Party cited was obliged by his Charter 
to appear, tho not dwelling within the Barony, at all the Baron's Courts, December 
29, 1710, Hume of Wedderburn contra Hume of Nimewells, HEE 
"A Man having fled and abſconded after his Creditors had cited him, upon a Summons 
| -houſe ; they were allowed before calling of the Summons 2 
ite the Refugee edictally at the Market-croſles of the Head Burghs of the 


Warrant to cite t { 
Shires where he dwelt and haunted, in Order to hold him confeſs'd: upon the Libel if 


he failed to appear when it ſhould happen to be called, November 22, 1712, Duke of 


- 
— — 
„ 


wk " 


Citation to compear upon a Day in the Vacation Time, ſuſtained, where the Party 


had the full Number of Days allowed by Law for his Appearance: In Reſpe& the Cita. 


tion bearing with Continuation of Days, is underſtood to be to the next lawful Lay 
thereafter, Fuly 23, 1713, Gordon and Oſburn contra Campbell and others. 5 | 


Clauſes. See Eviction, Diſpoſition, Bonds, 
Marriage, Legacies, Faculty reſervd, Heirs, 
Tailzies, Irritancies, Cautionry. 


f A Contract of Marriage beating, Albeit the Huſband and bis Heirs Male to be gotten 
1 5 the Marriage dre not infeft, nor appointed to be 9 6 in Fi in certain Lands out 


of which the Wife was to liferent an Ammity, nor provided to the Teinds thereof; yet aſter her 


Deceaſe, he for his Lifetime, and after his Deceaſe the Heirs Male of. the Marriage, ſhould 
have Yn h bruick 12 Annuity during their Grandfather and Grandmother's Lifetime, and 


after the Deceaſe of both ſhould have Right to the ſaid whole Lands and Teinds which were for- 


merly tailzied to Heirs Male; And the Huſband's Father being obliged to make ſufficient In- 


feſtments, Tacks, or other Rights, to him and his ſaid Heirs Male, without Prejudice to the 
Wife's Liferent : The ſaid anomolous Clauſe was found not to import a Fie in Favours of the 


Heir Male of the Marriage, but only a Liferent or Maintenance, till be ſhould ſucceed conform 


to the old Tailzie of the Eſtate by Service and Retour, July 25, 1705, Dundaſs of that II 
Contra Dundas. «Ss 1 


A Clauſe in a Contract of Marriage, in caſe there ſhall not be Heirs Male 
procreated betwixt the Parties contracting to ſucceed to an Eſtate, found not to import 


any Obligement to provide that Eftate in Favours of Heirs Male of the Marriage, Ja- 
mary 2, 1706, inter Eoſdem. e ; 


A Clauſe in a Contract of Marriage allotting Portions to Daughters, becauſe the Eſtate 


was tailzied to Heirs Male, ſubſequent to a prior Clauſe reſtricting the Proviſion in Fa- 


vours of the Heirs Male to the ſaid Eftate lying within a certain Diſtrict, not extended 
to any Part thereof without that Bounds, January 22, 1706; Li vingtoun contra 


Menzie, 


A Father having obliged himſelf and his Heirs ſecluding Executors to pay a certain 


Proviſion to his Daughter or Daughters of ſuch a Marriage, in caſe there ſhould be no 


Male Children to emoy his Eſtate; And the Marriage having difloly'd by his Wife's 


Deccaſe without Sons: The Sum was found payable at the Diſſolution of the Marriage, 
to the only Daughter thereof, who was not bound to wait till her Father's Death, Fe- 


hruary 8, 1706, Ewart contra Ewart, R e AIR ESRD © 2 2 00 ID We 
Tze diſpoſitive Clauſe by an Heireſs in her Contract of Marriage in Favours of her 
Huſband. in Liferent, and the Heirs of the Marriage in Fie, which failing to his Hears or 


Aſſignies, reſerving her Liferent ; found to make the Huſband Fiar: The Obligement to 


infeft and Procuratory of Reſignation being to him and her in conjunct Fie and Literent, 


and to the Heirs of the Marriage in Fie, which failing to his own Heirs or ANION ; 


* 
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And the Aſſignation to the Writs, with the Obligement of Warrandice conceived in F * 
SOYA DEST MEANT AMONG: Sy „ e + Amuce conceived in Favours 
een 
A Hulband in his Contract of Marriage being obliged to provide the Conde +. l 3 
ſelf andhis Wite, and the longeſt Liver or them n conjun& Pie, and tho Bil tape. 
created. betwixt them; which failing, the one Half to himſelf, his Heirs, ee he , 
Aſlignies, and the other Half to the Wife's Heirs, Executors and Afſignies : The Huſband's 
Heir (there. being no Children of the Marriage) was found obliged to procure Himſelf int. 
felft in the Conqueſt, and to diſpone the equal Half thereof with Warrandice from Fact 


and Deed, to the Wife's Aſſigny; albeit the Huſband was Fiar, March 5, 1797, Purdie 
contra Roſs. . | | 


An Heireſs in her Contract of Marriage (perfected long after the Marriage, when a Son 
thereot was exiſting) having diſponed her Lands to her Huſband in Liferent, and to the 
Heirs procreated, or to be procreated betwixt them; which failing, to him his Heirs, 
or Allignies in Fie heretably and irredeemably, reſerving her own Liferent and 
the ſaid Contract containing an Obligement to infeft either by Reſignation or Con- 
firmation, as beſt ſhould pleaſe her and him, and their foreſaids, with a Precept for giv⸗- 
ing heretable Seaſin to him or his Attourney without any Mention of Liferent or Heirs; 
. and giving in the Aſſignation to the Writs, full Power to him and his aforeſaid (according 
to the Deſtination of Liferent and Fie above- written, with Reſervation of her {aid Lite- 
rent / to intromet with, uplift, &c. and mentioning the Writsand Rights of the Lands to 
be delivered to him, to be kept and uſed for the Uſe and Behcot - above-mentioned ; 
and the Wife having for her further Security taken from the Huſband a ſeparate Bond of 
the ſame Date with the Contract, obliging himſelf, failing Heirs of the Marriage, ta 
denude in Favours of her, her Heirs or Atlignies :. The Huſband was found to be a naked 
Liferenter, and the Land not affectable by Adjudications for his Debt, March 27, I 707, 


Frazer. contra Brown and Gordon her Son. „% oe” 
A Clauſe in a Bond granted by five Perſons obliging them as Co-principals and full 
Debtors, ſuſtained to make each liable in ſolidum to the Creditor; And after two of them 
were broken, found to operate in Favours of two who paid the whole Debt, Relief of 2 
Hind Share from the other ſolvent Correus debendi, December 26, 1707, Cleghorns contra 
. 7 1 1 


A Perſon, having a Bond to himſelf and his Aſſignies, and failing of him by Deceaſe, 
to his three Sons equally and proportionably, and the Heirs of their Bodies, and failing 
one of theſe by Death without Heir of his Body, to the other two, and the Heirs of their 

es; and two of them fo failing to the Surviver and his three Siſters equally and pro- 
portionably their Heirs and Aſſignies: Two of the Sons happening to die childleſs before 
the Father (who was Fiar) the Sums in the Bond fell to the 1 Son and his 
1 equally and proportionably, January 26, 1709, Hill and Muirhead contra 
irhead. a er ro ea 
A Peer, for the Preſervation of his Family, diſponed to his Daughter and only Child, 
with the Burden of Debts and Legacies that ſhould be reſting at his Deceaſe, his Honours | 
and Eſtate under the General of all Lands and Rights whatſoever pertaining, or that, 
might be known to pertain and belong to him, with a Reverſion to him, his Heirs Male 
and of Tailzie, who in Cafe of Redemption were bound to relieve her ot theſe Debts and 
Legacies. Upon the Father's uſing an Order, and obtaining a Leclarator of Redemption; 
the Heir of Line renounced all Right and Intereſt in his Eſtate, with all Rights of Lands 
and others whatſoever pertaining or that might pertain and belong to him, in Favours of 
him and his Heirs aforeſaid. The Father baving, betwixt the Dates of the Diſpoſition 
to his Daughter, and her Renunciation, acquired an Appriſing upon a third Perſon's Eftate, 
for a Debt he the Father ſtood ingaged for as Cautioner before the redeemable Diſpoſition : 
The Heir of the Renouncer was found obliged to denude of the Appriſing in Favours of 
one retoured as Heir Male in ſpecial to him who was ſerved Heir Male in general and 
ſpecial to the Granter of the Diſpoſition, by Virtue of the old Infeftments tailzieing the 
Eſtate and Dignity to Heirs Male, June 22, and Fuly 20, 1709, Earl of Lauderdale con- 
tra Lord Teſter. | 3% ge, 1 0 ee ne @ adi tage nodes 
| One who ſtood obliged to pay to his only Daughter 4000 Merks at her Marriage or 
Majority, and the like Sum after his Deceaſe, with Annualrent from the reſpective 
Terms, in caſe he ſhould have a Son with another Wife to exclude the Daugh- | 
ter from ſucceeding to 20000 Merks provided to the Father by a third Party, being mar- 
ried a ſecond Time, and having no Son; he Wot found liable to pay 4090 Merks * os 
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only Daughter aforeſaid of the firſt Marriage who was married, with Annualrent ſince 


her Marriage; upon her finding Caution to reſtore the Mony in caſe of her ſucceeding 


to the 20000 Merks by her Father's having no Son, Fuly 27, 1710, Hay and Carithers 
contra Doctor Hay. „ 5 
A Proviſion that one ſhould not quarrel or reduce a Right, but conſent to and ratiſie the 
fame, found to import that he ſhould aſſign and diſpone that Right, November 30, 1710, 
Mie contra Paton, % 1 3 
A Woman having in her Contract of Marriage diſponed to her Huſband, his Heirs and 
Aſſignies her whole Goods and Gear, moveable and immoveable Debts and Sums of Mony, 
and twb Tenements of Land; with Power to her, in caſe of her ſurviving him without 


Children of the Marriage, to diſpoſe upon the Half of the Goods, Gear, Sums of Mony 


and others contracted on her Part: The Clauſe was found to import that, in the Event 


_ aforeſaid, a Half of the heretable as well as the moveable Subjects diſponed ſhould return 


to her, June 19, 1711, Linklatter contra Boſwell. ES eee : 
A Perſon, who ſtood bound for 6000 Merks of Proviſion to his two younger Children, 


2 8on and a Daughter, and had the Power of Diviſion thereof, having aſſigned to them 


Tome Debts owing to him, and further obliged himſelfto pay the Daughter 1000 Merks , 


8 ee, the Bond and Aſſignation to be in full Satisfaction to both of all they could 


claim of the 6000 Merks: The Lords found that the Daughter had ſtill Jus queſitum to an 
equal Share of the 6000 Merks, notwithſtanding the ſecond Bond of Proviſion, which 
ſhe might refuſe; but thought that her repudiating the ſame, would exclude her Claim of 


the additional 1000 Merks as a Precipuum, Fuly 9, 1712, Grant contra Grant. 


A Woman in her Contract of Marriage having diſponed her whole Means and Eſtate | 
per Averſionem to her Huſband and her in conjun& Fie and Liferent, with a Faculty to 
her, if the longeſt Liver, failing Children of the Marriage, to . diſpoſe upon the equal 
Half thereof; and the Huſband having predeceaſed without Children procreated betwixt 
them: Ina Purſuit for Liquidation of the ſaid Means at her Inſtance againſt her Huſband's 


Repreſentatives, in Order to ſettle her Liferent and Fie reſpective, the Defenders were al- 
lowed Deduction of the Half of the neceſſary Expences diſburſed by the Huſband for an 


Adjudication and Infeftment in the Purſuer's Name and his own upen a Bond due to her, 
and alſo the Half of the neceſſary Expences wared out by him in rouping her Pleniſhing, 


ſhe having an Intereſt in the Half of the above Subjects. And the Debts owing by the 


Purſuer the Time of the Marriage and paid by her Huſband, were allowed to be deduced 
off the whole Head of the Means ſhe brought to her Huſband, and the Defenders obliged 


- to her only the Half of the free Gear, Fanuary 28, 1713, Linklatter contra 
Oel. 5 | . a | Fry | | DET | 6 
The Creditor in a Bond granted by a Principal and Cautioner, allowed to purſue the 
Cautioner, without being obliged firſt to diſcuſs the Principal; albeit they were not 
bound conjunctly and ſeverally. In Reſpect the Cautioner was bound as full Debtor with 
and for the Principal, and the Principal was inſolvent, June 18, 1713, Montgomery con- 
tra Enſign Brown, „„ „„ . 


5 Clerks. 
E principal Clerk of the Seſſion muſt have a Box ſet ant with the Lend Boxes : 
and Parties muſt put their Bills and Anſwers, or Informations of Cauſes to be re- 


ported, in the Clerk of the Proceſs's Box, when they are put in the Lords Boxes. No 
Clerk dare move any Bill or Anſwer to the Lords, that was not orderly put in his Box; 


except Bills that paſs of Courſe, or relate to Acts or Decreets ready to be extracted, when 
there is no Time to get Copies for the Lords, which Bills may be moved only the next = 
Sederunt, Ad of Sederunt, Fuly x, 1709. 3 ; | | «7 
A Clerk of an inferiour Court having by Miſtake given out a Precept of Poinding againſt 
all the Debtors in a Summons upon which Decreet proceeded, albeit one of them was 
not decerned againſt ; and having when he perceived his Error, refuſed to give out an 
Extract of any Decrect againft the excepted Perſon to ſupport a Charge upon the Pre- 
cept, which was ſuſpended as wanting a Warrant: The Lords found the Clerk liable to 
the Creditor in the Precept, for the Sum mentioned therein to be due to him by the Per- 
ſon omitted in the Decreet. In Reſpect that Perſon died in the mean Time, whereby the 


_ Creditor in the Precept had nothing but that ( whereof the Warrant was refuſed ) to in- 


ſtruct his Debt, December 30, 1709, Sir Fohn Fohnfton contra Pedder. 
Clerks of the Seſſion muſt upon their Peril give up no Writs without Receipt, and get 


back thoſe ſo given up before the calling of the Proceſs, or adviſing any Point Renee 4 
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and the Party detaining ſuch Writs to be fined toties qnot3er at the Arbitrement 85 
Facts tn e n * 7 * 8 ent of the 
Lords in 15 Shillings Sterling at leaſt, 4d of Sederunt, November 20, 1711, §. 7. . 


2 7 0 a. 


a th. 
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Cocket- dues. 


470 Liferent Right of the Office of Clerk of the Cockets belonging to one before the 
A Union, not taken away thereby: But he was found to have Riglit to exi& in 
| Name of Cocket-dues ſince the Union, no more than was payable in England 
at the Commencement thereof, tho higher Dues were formerly paid by the Law of 
S/N December 13, 1710, Provoſt Cuningham contra Skippers of Irviig and Salt- 
coats. | | 


* 
* 


9 y 1 Coullege of Juſtice: 


i & Perſon found not to have forfeited his Privilege of a Member of the College of 
. Juſtice, by retiring to and reſiding in the Abbey, to ſhun the Diligence of his 
Creditors, January 1 , 1710, Sir Philip An{ruther contra Gordon. 


- ” 


mM Commiſſaries. Sve Regiſtration. 


. HE Dues of a Commiſſariot Court being in Uſe to be uplifted by the Clerk for the 
Time; and the preſent Commiſſary having. inſiſted in a Compt, Reckoning and 
Declarator againſt the Clerk for two Thirds of all the Profits and Caſualities ol Court ſince 
the Date of his Commiſſion, conform to the 25th Article ot the King's Inſtructions to 
the Commiſſaries: The Defender was found liable as to Bygones preceding the Date of 
the Decreet only conform to Uſe of Payment made to the Purſuer and his Predeceſſors in 
Office for the Space of 40 Years ; but liable to hold Compt to the Purſuer in Time com- 
Ing for two Thirds of the Profits and Caſualties as due to the Commiſſary by the King's 


Inſtructions, December 4, 1712, Horſburgh contra Cranſtons. 
Commiſſion; 


NX Clerk's Extract of Depoſitions of Witneſſes ſuſtained as the Report of a Commiſſion 
ow ſent Abroad, being adminiculated by a Declaration of the Magiſtrates of the Place, 
==” anda collationed Copy ſigned by the Witneſſes themſelves, and two publick No- 
aries ; Documents being produced for inſtructing that this is the Method of reporting 
Commiſſions ſent there, March 18, 1707, Sir Alexander Cuming contra Sir Andrew Ren- 


Communion Elements. 


r Rx yearly Modification for the Communion Elements, can't, when the Sacrament 
1 is not adminiſtred, be diverted to the Benefit of the Miniſter, but ought to be ap- 
plied to the Poors Uſe, Fuly 21, 1713, Heretors of the Pariſh of Abdie contra Cor- 


Compenſation. Sce Retention, Jus Maritiz 
Preſcription, Bills of Exchange. ” 


” A Decreet in Abſence againſt Debtors deth not exclude the Defence of Compenſati⸗ 
A on in the ſecond Inſtance: And Compenſation proponed by Way of Exception 


BD. doth not preſcribe, March 20, 1707, Corbet of Hardgray contra Hamilton of 


Compenſation ſuſtained againſt a Charger upon this Ground, That he, as repreſenting , 
his Father, was Debtor to the Compenſater in a proportionable Relief of Debt payed upon 
' Diſtreſs by him, for which the Father was bound conjunctly and ſeverally with the Com. 

penſater : He the Compenſater proving by the Charger's Oath that he was Hear ſerved 

and retcured to his Father; albeit the compenſating Debt was not conſtituted againſt 
him bya Decreet anterior to the proponing of Compenſation, Ju) 31, 1707, Ad 
of Logan contra Agnew of deuchan. = | 
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An Executor having eiked ſome Goods to the Teſtament after an other had confirmed 


- Compenſation of a Bond of borrowed Mony, not ſuſtained to the Granters, upon a 


2711, Eliot contra Eliots. 2 5 2 j ũ ëéRP 
Compenſation of a Debt due by one to his Tackſman upon Species or Corpora preſtable by 
the Creditor to the Debtor in Name of Tack- duty, which the former by a Clauſe in the 
Tack was allowed to retain in his Hand, in ſo far as would compenſate his Annualrents 
yearly and termly during the not Payment of the principal Sum, takes not Effe& at the 
Terms they fell due 9555 Tack, but only from the Time of the Liquidation, November 
Burghtoun contra M*guffog of Ruſco. SI mu. 
Compenſation not ſuſtained to one upon a Tack-duty payable to him as Factor for 

another, to extinguiſh a Debt owing by the Factor to the Tackſman, December 27, 1711, 
t d ß en Tv 
An Heir purſued for his Predeceſſor's Debt, allowed to compenſate the ſame with a 
Debt owing by the Creditor to the Defun& : Tho? that being a meveable Debt belonged | 
to his Executors, and not to the Heir who proponed Compenſation thereon, February 


ys: 1712, Hay contra Crawford of Ardmllan. 
Competition. See Fraud, Diſpoſitions, Reduction, 
Precepts, Arreſtments, Appriſings, Children, Ef- 
* cheats, Sale, Execution, Cautionry, Retention, 
Aſſignations. T 


A Diſpoſition not prejudiced by a poſterior Diſpoſition in Favours of the Granter's 
apparent Heir as to his Intereſt, tho firſt perfected by Infeftment, November 21, 
1705 Gillepic contra Gilleſpie and Caren. 

A ſingular Succeſſor deriving Right from a Daughter publickly infeft as Heir to her 
Father, paſſing by her Brother who ſtood infeft baſe upon a Diſpoſition from the fame 
| Father, preferred to one having Right from the Brother: In Reſpect the Brother's Seaſin 
was not clothed with Poſſeſſion, nor regiſtred, November 29, 1705, Creditors of Paterſon 


and Anderſon contra Douglaſſes. ee he Res on eee, 

A Diſpoſition by a Bankrupt to ſome of his Creditors found null ab Initio upon the Ack 

of Parliament 1696, as to Preference thereby given for a publick Debt due by the Diſ- 
wy 5 17177... ee 4 
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poner as Collector of the Supply to the Commiſſaries ofthe Amy 4 ef oh 
ther Debts therein contained: And not ſuſtained to hinder re den of An 6 55 
Rents percepti, before the Sentence of Reduction, February 8, 1706, Competition a 7 tn 
. of 4 2 1 of Cleland. e ne ada 
An heretable 4 0 eliet providing expreſſy, That the Infeftment tc be ed 
thereon, ſhould not be redeemable, till the Cautioner therein were ae — 
Charges and Damages in general; and particularly of the Expences of the ſaid Infeft- 
ment, and the Infeftment only granted expreſly for Relief of certain Debts therein enu- 
merated, but referring to a Charter that repeted theſe Obligements ; ſuſtained to afford 
Preference to the Creditor in a Ranking for the principal Sum, Annualrents and Expen- 
ces, paid by him to any of thoſe to whomhe was ingag'd for the common Debtor, to be 
| Rated 48 A principal Sum, at the Time of the Advance: But not for the Expences of 
expeding his Infeftment, and ſupporting his Riglit againſt competing Creditors, Jul) 
47, 1706, Campbell ot Calder, againſt the Creditors of Parkhay. 1 
Arreſtment upon an Admiral Precept, for Payment of Bills of Exchange, found pre- 
ferable to a Precept upon the Perſon in whoſe Hands Arreſtment was us'd, ordering him 
to compt and pay to a Third Party, for a certain Number of Bollsof Meal received from 
the Drawer, and for ſo many Stones of Iron, at a certain Price per Stone: The ſaid Pre- 
cept not being intimated before the Arreſtment, Fuly 19, 1706, Turnbul contra Anderſon. 
A Diſpoſition ommum Bonorum by a Wife to her Huſband, bearing for Love and Fa- 
vour, and for onerous Cauſes, not ſuſtained to compete with an anterior Obligement, 


for an Annuity granted by the Diſponer to her Aunt, July 24,1706, Weems and White 
Cs. TT I 3 | 5 „„ 
2 blind Man aſſigned to his only Daughter Foris-familiate, and the Heirs of her Bo- 
dy, a Bond of 4000 Merks, granted to him by his only Son; with the Reſervation of 
his own Liferent, the Burden of 48 7. payable to his Wife during her Life in Caſe ſhe 
ſurvived him, Warrandice from Fact and Deed, and a Declaration, That the Fie of the 
Sum aſſigned, is by and attour what the Aſſigny got in her Contract of Marriage; and a 
Clanſe mentioning, That the Bond and Aſlignation were depoſited in the Hands of 4 
Third Party, to remain there during the Cedent's Lifetime, or till he ſhould have Uſe 
For the Bond, for Security of his reſerved Lifcrent, to be delivered after his Deceaſe to 
the Aſſigny, to be diſpoſed of by her and her foreſaids at their Pleaſure ; and that the fame _ 
being then in the Cuſtody of the Depoſitary, ſhould be ſufficient as if it had been a de- 
Uvered Evident in the Cedent's Lifetime: In Corroboration of which Aſſignation, the 
Debtor in the Bond ſubſcribed Conſenter thereto. This Aſſignation to the. Daughter 
was found to be a delivered Evident, not revocable by the common Cedent's granting 2 
Poſterior Aſſignation to his own Grand- child the Debtor's Son, revoking the former. And 
the firſt Aſſignation was ſuſtained as to the Fie of the Sums afſigned thereby, and the 
fecond Aſſignation reduced, June 26, 1707, Sinclair contra Purveſſ es.. 
An Adjudication againſt an apparent Heir for his own Debt, who had been Three 
Vears in Poſſeſſion without Infeftment, not a ſufficient Ground of Preference in a Coni- 
_ petition for Mails and Duties, with a Diſpoſition from a Perſon infeft as Heir to the re- 
moter Predeceſſor laſt infeft: without Prejudice to the Adjudger to purſue the Heir, paſ- 
ſing by the immediate Predeceſſor, as liable Paſtve, for his Debt, July 1, 1707, Simſon 
contra Hamilton. : Rs 5 125 . 5 = 55 . | 1 þ EE agy . 1 
A iſpoſition and Infeftment of Relief to a Cautioner, affected with a Clauſe, That 
the granting thereof, ſhould be no ways prejudicial to any former Right made by the 
Granter to his lawful Creditors, of their juſt and true Debts owing by him to them: Found 
to operate in Favours of the Receiver, a Preference to the Granter's perſonal Creditors, 
 whohad not ſecured themſelves bn Diligence. In Reſpect by another 
Clauſe in the ſaid Diſpoſition, it was provided, That the Receiver after his own Pay- 
ment by Intromiſſion, ſhould be comptable for the Superplus Intromiſſions to the other 
Creditors, who could only be the perſonal Creditors; The real Creditors being ſafe by 
the other Clauſe, preferring them to the Receiver of the Diſpoſition himſelf, Fuly 15, 
170), Stuart of Blackhall contra Adjudgers of Corſbill. | : | 


i 


A Perſon having taken a Diſpoſition of Land to himſelf in Liferent, and to his eldeſt 
Son His Heirs aud Aſſignies in Fie; which failing, to. his 2d, his Heirs-and Aſſignies, Sc. 
Upon which all were inteft, by Symbols given to the Father for hamſelf, and as acting for 

his two'Sons, named in the Inſtrument of Seaſin; after the Death of the Father and eldeſt 
Son, the ſecond ſerved Heir in general to his Brother and then diſponed the Land to his 
Eldeft Siſter. In a Competition after his Deceaſe, betwixt her, and her ſecond Siſter's Son - 
Infeft as Heir in ſpecial to his eldeſt Uncle: The Lords found the eldeſt Brother Fiar, and 
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0 the ſecond only Sub itute, who, without being ſerved Heir in ſpecial, could not diſpone, 
and therefore the Diſpoſition granted by him, was a non habente; and found the ſecond. 
Siſter's Son not obliged to ſerve Heir to him, who was but ſerv'd Heir in general to his 


eldeſt Brother, February 11, 1708, Ker contra Homiſon and Lookup. 


One who had arreſted a Subject upon a Bond, wherein his Debtor and other Two ſtood 


* 


ingag d as Co- principals, preferred to others who had arreſted the ſame Subject; not oblig- 
ed to aſſign his Bond to them, for recovering off the other Two Co- principals therein, the 
Superplus paid to him, out of the common Debtor's Effects, more than his Third Share 5 
albeit Relief of two Thirds was competent to the common Debtor himſelf againſt theſe 
Co: principals: In Reſpect the Creditors poſtponed, had not affected the ſaid Relief by Di- 
ligence, 24 February 1708, Kennedy contra Vane and Crawford. PP 
Two Seaſins regiſtred on the ſame Day, brought in pari Paſſu; notwithſtanding of a 
Declaration produced under the Clerk's Hand, That the one was preſented and regiſtred 2 
Hours before the other: Which the Lords found not probative, no principal Minute of the 
Time of preſenting in the Terms of the Act of Parliament, being produced to inftru the 
Priority, February 28, 1708, Lockhart of Clegborn contra Wardrop of Dalmarnock, 
Ina Competition upon Two Diſpoſitions, granted by an apparent Heir of an heretable 
Bond, belonging to his Predeceſſor: The Lords preferred the Receiver of the firſt Diſpoſi- 
tion, intimated to the Debtor in the Bond, before granting of the other; albeit the com- 
mon Granter was ſerved Heir upon the Procuratory contained in the ſecond, in Order to 
compleat and validate that Right. For the Service was found to accrew to the firſt 
Right, which contained alſo a Procuratory and Warrandice from Fact and Deed, Eodem 
Die, Aliſon contra Chalmers. J ³ĩo A OE. 
In a Competition for Merchant Goods, belonging tothe Competitor's common Debtor, 
one who had intimated an Aſſignation thereto, and arreſted the ſame in the Hands of 
him, to whom they were conſigned by Commiſſion, before Intimation of the other's 
Right, who had got the principal Commiſſion indorſed and delivered up to him, was 


preferred to that other, 2 Fly 1708, Souper contra Piper and Miln. 
Infeftment upon a Diſpoſition of ſome Tenements within Burgh, granted by an appar- 
ent Heir, with a Procuratory to ſerve him Heir to his Predeceſſor, ſuſtained as a Ground 
of Preference againſt a Perſon, who had received the like Diſpoſition before, without ſuch 
a Procuratory, and had before the other's Infeftment, required the Bailly of the Burgh 
to cognoſce his Author Heirto his Predeceſſor, and then to infeft himſelf, and proteſted 
and took Inſtruments upon his Refuſal, 16 Fuly 1708, Williamſon contra Thomſon, 
A Lady being provided to a Liferent Annuity out of an Eſtate, wherein the Diſponer 


Rood obliged to infeft her « me, and de me, by her Contract of Marriage, containing a 


Precept of Seaſin, and the Seaſin taken in her Favours, referring only to a Charter in ge- 
neral; ſhe was preferred for the ſaid Annuity to the real Creditors upon the Eſtate; 
. albeit ſhe produced no Charter de me, but only a Charter to be holden of the Superior, 
not confirmed before the Creditors Infeftments : In Reſpect it was then the © Cuſtom to 
grant Charters both ways, and to take Infeftment upon both at the ſame Time and 4.0 
Years Poſſeſſion had followed upon her Seafin, Fuly 22, 1708, Creditors of Riccartoun con- 
BCE RL CEE ß Ee RG neo, * | 
An Arreſterhaving purſued a Forthcoming ; and the Defender having, after an Act 
therein was extracted, called the Debtor's other Creditorsin a Multiple-poinding : The 
Purſuer was refuſed Preference for his Expences of raiſing the Summons of Forthcoming, 
and extracting the Act; tho he alledged that theſe Expences were profitable to the 
Party that ſhould be ered, Eodem Die, Rollmainers contra Lady Blantire and others. 
In a Competition of inhubiting Adjudgers, and ſimple Adjudgers for Debts, anterior 
do the Inhibitions, within Year and Day of one another, and Annualrenters, whoſe 
| Rights were prior to the Adjudications, but poſterior to the Inhibitions: The Inhibit- 
ing Adjudgers can only draw ſuch a Share, as would have belonged to them, if there 
had been no Annualrent granted poſterior to their Inhibitions; and cannot have Right 
tothe Remainder of the whole Sums in their Inhibitions, before the Annualrenters draw 
any. Share, 20 January 1709, Creditors of Laygtoun COMPEram. . :. 2 nn! 

An Appriſing being diſponed to one who had a partial Right to the Reverſion, by 2 
redeemable Infeftment from the common Debtor; and the Diſpoſition being recorded 
in the Regiſter of Seaſins and Reverſions : A ſubſequent Diſpoſition by the Appriſer, or 
his Heir, in Favours of a Third Perſon, found null as to all Effects, and not in fo far al- 

lanerly, as might prejudice the Perſon to whom the Appriſing was firſt diſponed, But 
the Receiver of the ſaid firſt Diſpoſition, was found capable to diſpone the Aue 


I 
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effectually to the Receiver of the ſecond Diſpoſition. as FEI 5 

Fa | | | an 1 [it 1 
Pad, 5 558 8, ee n Erskin contra Hamilton. ws M tne ſums truly 
.  Arretter ot a particular Share ot the Capital Stock of the African Company ret 

"IS X 9 80 bo! os Arie any, — 
red to the Donatar of the Debtor's Eſcheat, whoſe Declarator was not on a 
the Directors, till after the Arreſtment, March 27, 170%, Henderſvy contra Aliſon, 
_ _ Arreſterof another Share of the ſame Companie's Stock preferred to the Stock of the 
ſaid Share in a Competition with a Donatar, whoſe Gift was declared before the Arreſt- 


ment: But the Annualrents thereof conſtituted by Act of Parliament, in Lieu ofthe Pro- 
fits, found to fall under Eſcheat aer 


, and to belong to the Donatar, June 7, 1709, Night ar 
contra Creditors of Bonhard. ; = nn F us 9 Se 
A Perſon having mortified a Sum inhis Teſtament, for maintaining ſome Burſirs and 
| his Executerix having aſſigned and delivered ſo many of the particular Bonds, as anſwer. 
ed the ſaid Sum, to one who granted her a Back-bond, narrating the Debts aſſigned and 

delivered, and that the Aſſignation was granted for Payment of the mortified Mony, and 
obliging himſelf to free and relieve her thereof, and to pay ſo much of it as he ſhould 
receive and uplitt of the Subject aſſigned; and the Aſſigny having renewed the foreſaid 
Bonds in his awn Name: In a Competition with his Creditors, who had arreſted the 
Debts afſigned, and obtained a Decreet of Furthcoming againſt the Debtor upon his de- 
poning (iis deferentibus) That he was Debtor to their Debtor only, by Reaſon of the 
Aſſignation he got to his Bonds from the Executrix; The Lords preferred the Patrons of 


the Mortification, 12, Fuly 1710, Creditors of Sir William Forbes of Monimusk, contra the 


* 
Cre 


Maſters of the Queen's Colledge of Aberdeen. ee TTA 
An Aſligny in Truſt to a Debt, having transferred the Right to the Cedent's Creditor, 
with his Conſent under Back-bond, to hold Compt to the Cedent for what he ſhould reco- 
ver, who obtained Payment by Virtue ofthat Tranſaction: In a Competition with the 
Donatarof the Cedent's Eſcheat falling after the Tranſlation, the ſaid Creditor was al- 
lowed Retentionof the Sams due to himſelf before the Rebellion, and preferred pro tanto. 
Albeit the Tranſlation was not intimated to the RebeP's Debtor, before the Decreet of 
general Declarator of the Eſcheat, 5, December 1712, Smith contra Stirling. 


A Relict hath no Preference to her Husband's other Creditors, for the Proviſion in her 
Contract of Marriage, but according to the Priority ofher Diligence, t9, February 1713, 
Allan contra Creditors of Cleghory. Rs | YT 


One who confirmed his Debtor's Houſhold Pleniſhing, as Executor Creditor to him „pre- 
ferred to the Receiver of a general Diſpoſition thereof, with ſymbolical Poſleſſion retenta 
natural: Poſſeſione by the Diſponer all his Lifetime : Albeit the Receiver of the Diſpoſi- 

tion attained the natural Poſſeiſion after the Diſponer's Death, before the Executor's Cons 
firmation, June 19, 1711, Liddel contra Davidſon. _ fo TT £ 
A Creditor infett preterred to another, whoſe Infeftment was poſterior ; Albeit the 
former was correus debendi, with the common Debtor in a perſonal Bond granted to the 
Latter for the Debt contained in his Infeftment. And a Creditor, whoſe Infeftment was 
regiſtred after the ſaid poſterior Infeftment, preferred to it: In Reſpect the other, who had 
the firſt and moſt preferable Infeitment, did by his holograph Letter declare the ſaid 
Creditor, whoſe Infeftment was laſt regiſtred, preferable thereon to himſelf, June, 28, 
1711, Sir Villiam Baird contra Mortimer and Denchar. © «© 
The A& of Parliament preferring Creditors ot a Defunct, doing Diligence within ; 
three Years after his Death, to the Creditors of his apparent Heir; not ſuſtained to found 
Preference to the former, againſt the Receiver of a Diſpoſition omnium Bonorum, from 
one ſerved Heir in general, and Executor confirmed to the Defun& : The Creditors of the 
Defim& having only inchoated Diligence by Arreſtment, which they were hindred to 
complete, by the Heir's dying within the three Years, June 17, 1712, Ker of Chattocons 
tra Creditors of Harden, 88 . | 


ba | 
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Compt and Reckonings. 


1 of Compt and Reckoning, are to be inrolled in the Regulation Roll, Novem , 

1 ber 22, 1711, Act of Sederunt S. JI. „„ 3 
The Ordinary before whom any Noh Proceſs is called, or a Proceſs of another Kind, 
reſolves into Compt and Reckoning, aſſigns a Day to the Accomptant, if iner = 
betwirt and which, he is to give into the Clerk of the Proceſs à Charge again himſe 1 5 
the whole Subject, who, ifhe neglect or refuſe to charge himſelf, ſhall be 1 er aldi * 
upon the Charge given in by the Piirſuer; the Purſuer always giving his _ of 1 x __ 
ny thereupon ; And where any Part of the 1 85 given in by the Defender, 18 4 
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hall ſee Cauſe: without Prejudice always to t 
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to be doloſe omitted, or he being directly and principally liable to compt and the actual 
Intrometter conceals any Part, he ſhall be decerned in the Double of what is found to 
be ſo omitted It being always free to the other Party to make up, and add to the 
Charge, as he ſhall ſee Cauſe. Thid. S. 2. The Defender or Accomptant ſhall with his 


FEE IE 


Charge againſt the Day appointed, give in a Copy of his DIG, both ſigned by him, 
if preſent, or by his Procurator if abſent, with the Vonchers, and whole Inſtructions he 


is Maſter of, and condeſcending upon the Articles inſtructed, and their Vouchers; and 


alſo upon the Articles not inſtructed, that the ſame may be conſidered by the Auditor, 


in Order to aſſign a Term for inſtrücting them, with Certification to the Defender, 
That he ſhall not thereafter be heard upon any new Article of D iſchar ge, unleſs made 
appear to be recently come to his Knowledge, and that then, if in Culpa, he pay a Muict 
to the other Party for his Expence of the Delay, tobe modified by the Ordinary, as he 

N other Party to object againſt the Dif | 
charge as accords. Lid. S. 3.TheOrdinary before whom the Proceſs is. firſt called, or 
turn d to a Compt and Reckoning, ſhall at the ſame Time that he aſſigns a Day to the 
Defender, or Accomptant, to produce as aforeſaid, Name the Lord who, in Courſe, is to 
be Auditor to the next Compt and Reckoning, to be Auditor thereof; and that the Dues 


formerly given in with the Bill in Preſence craving an Ordinary, be paid to the Clerks 


Collector, and marked on the Proceſs. Tbid. S. 4. After the Charge and Diſcharge are 
produced, the Ordinary is Authorized to appoint one or mo Advocates, not imployed in 
the Cauſe, or other proper Perſons, Men of Integrity, Judgment, and Experience, to 
conſider the whole Accompts, with the Writs and Inſtructions produced, and thereupon to 
ſtate the Points in Controverſy, and te prepare and adjuſt the Minutes for the Ordinary, 
to give his Interlocutor upon the whole; and that with Reſpect to ſuch Proceſſes raiſed, 

or to be raiſed. . Theſe are required to be diligent and exact in their Work ; and are au- 
thorized to appoint Days to the Parties and their Lawyers, with the Clerk of the Proceſs, 


to come and point out to them their ſeveral Alledgeances ; They are to mark the State 
when fo prepared, and date their marking; and immediately thereafter, it is to be lodg- 


ed and to ly in the Clerk's Hands eight Days, to be ſeen by All concerned, without Fee 


or Reward. After which Time, no Objection ſhall be received againſt the Fact ſo ſtated, 


but upon Payment of 20 fh. Sterling to the other Party delayed thereby ; with Power to 


the- Ordinary to increaſe the Mulct according to Circumſtances. If any new Poi t oc- 

Tur; the Ordinary may diſcuſs, or remit the ſame to be conſidered, and reported by the 
Faid Advocates, or others as above: Who ſhall have ſuch Allowances from beth; or ei- 
ther of the Parties for their Pains and Attendance, as the Lord Ordinary thall modifie 
and ordain, Ibid. S. 5. W JJ. er rg en 


3 


0 * 


Condlictio ob Cauſam non ſecutam. See con 
Wt 5: os {01 % od 1D 


Bond bearing borrowed Mony, and renouncing all Exceptions in the Contrary = 
ſuſtained, albeit it was granted for the Cure of a Diſeaſe, and the Debtor offered 
ſto prove, That the ſame was not effectually cured, but broke out after grant- 

ing of the Bond worſe than ever, thro the Creditor (who was a Debtor) his Negligence, 

in overſeeing the Medicaments diſpenſed, and liis miſapplying them, December 24, 1708, 

Doctor Trotter contra Telfer. VV 3 „ in 


A Bond granted by a Husband to his Lady, in Reſpeft of ber liſponing to their Son, 
the Fie of her Heretage, found null Cauſa data non ſecuta; Becauſe the: Diſpoſition never be- 


ing delivered, nor judicially ratified, appear d cancelbd in her Cuſtody after her Huſband's 
Deceaſe, and ſhe waspreſum*d to have cancell'd it; albeit ſhe offered to renew the Dif- 
poſition, which her Son declined to accept of, Fuly 19, 1711, Lady Greenock contra Sir 
John Scham of Greenock her Son. * e eee 
A Bond narrating, That three Perſons therein named had, at the Granter's Deſire, ac- 
cepted the Overſight of his Interment, and Cuatory of his Children, which would re- 
1 8550 Trouble and Expence; and therefore obliging him to pay 600 Merks equally among 
them, betwirt and the next Term thereafter :Found effectual in Favours of one of theſe 


Overſeers, who dyed alittle after he had beenat the Intennent of the Granter of the Bond, 


the Term of Payment being elapſed ; albeit he had not lived to be at Trouble; or Ex 


ence in overſeeing the Children, July 24, 1707, Rule contra Children of * . 
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Condictio ob Turpem Can ' : 
* 8 pem Caulam. See Adultery. 


A Cautioner's taking Bond from the Principal Debtor for a Stun of Mony, is a Re- 
Ward tor becoming Cautioner for him, found to be contra honos Mer: and the 
Bond annulled, Fauuary 24, 1711, King contra Ker, „„%%%ͤ;;Ö ͤ ive iow 


Condictio ſine Cauſd. See Offices. 
Conditional Obligements. 


Writ peri a Recommendation from the Privy Council to Her Majeſty, for 
procuring a Pals, to retire the Granter's Effects from France, and obliging him 
upon the ſafe Arrival of his Ship,the Royal Anm at Leith, to deliver to the Clerk 
of Privy Council, a Hogſhead of the beſt Wine, (as Payment of his Dues, for extracting 
the Act of Recommendation ) was found to entitle the Clerk to ſo much Wine brought 
Home in another Ship, altho' the Recommendation took never Effect, July 27, 1705, 
Lord Minto contra Gordon. EY | 


Confirmation. See Executors, Eſcheat, Teſta- 
ments, Commiſſaries, Licence to purſue, Afi- 
can Mony. „ 5 


& Perſon affoilzied in a Proceſs at the Inſtance of an Executor dative, from Reſtitu- 
tion of Goods e e, to the Defunct, and eiked to the confirmed Teſtament; 
1 A being afterwards purined upon the ſame Head by a principal Executor qua Credi- 
tor, who had confirmed after the Executor dative: The Purſuer's Confirmation was found 
null, for not calling the firſt Executor dative; and not allowed to ſubſiſt as a Dative ad 
omi a. Albeit his Edict was taken out and executed before the firſt Executor's Confirma- 
tion; and his Confirmatien expede before the Goods acclaimed were eiked to the firſt Te- 
ſtament, July 18, 1706, Loos contra Dinwoodie. pa oh = 


A confirmed Teſtament wherein the neareft of Kin, who werePupils, were ſurrogated 
to the Procurator- fiſcal, without being authorized by Tutors for that Effect, not found 
75. as if contrary to the Act 26. Parl. 1690, July 23, 1707, Aliſon contra the Children 
of Pitcullo. „%% ĩðͤâùͥd i „ 5 Do 1 
Ihe Teſtament of a Soldier dying without any fixed Habitation in Glaſgow, where the 
Regiment he belonged to lay at the Time, and had refided 60 Days before his Death, 


_ ought to be confirmed by the Commiſſaries of Edinburgh, tanquam commune Forum: Un- 
leis the Defun& had reſided at Glaſgow 40 Days immediately preceeding his Deceaſe, Fe- 
bruary 16, 1711, Niſbet and Bell contra Monro. © 
One having died in the Expedition to Darien, before he went out of the Scottiſß Seas, 
the Confirmation of his Teſtament in the Commiſſariot of Glaſgow by an Executor Credi- 
tor, was preferred to another's Confirmation before the Commiſſaries of Edinburgb: In 
Reſpect the Detunct had left his Wife and Family in Glaſgow where ſhe lived, proſecut- 
ing bis former Trade of a Merchant till ſhe got Notice of his Death, February 22, 1711, 
—:. , v hone wh ae do rl. 
„One who had uplifted a Sum aſſigned to him by his Debtor deceaſed, allowed, after the 
'Alfignation was reduced, to fortifie his Right by confirming the Mony as Executor Credt- 
tor tothe Detun&, December 22, 1709, Henry contra Glaſſots o 
A Woman who intrometted with the Goods of her deceaſed Huſband, by Virtue of 
ſingular but inſufficient Titles, and was found liable in Valorem in a Proceſs againſt her as 
vitious Intrometter at the Inſtance of the Defunct's Creditor ; not allowed to affect the 
Subject of her Intromiſſion pendente Lite, by Confirmation, in Prejudice of the Purſuer, 
Fu ly 23, 1713, Black contra Lindſay, ' eee" "Ip 


SHES. 03.2 | p 
' Confuſion. See vitious Intromiſſion, 


Conjunct Perſons; See Fraud, Bankrupts, Re- 
duction. . | 

1 Pie and Nephew by Affinity not reckoned conjundt Perſons in the Senſe of the AQ | 

A&A of Parliament 1621 concerning Bankrupts, February 8, 1712; Lord Elzbank con n 

Adamſon and her Huſband. 12 — 5 Cartel 
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12, 1707, Fergus contra Birrel. 


Calxiebat contra Harvey of Blac łhouſe. 


contra Heretors of Orkney; © 
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A Wife by Contract of Marriage diſponed her Land to her Huſband and her in Life 
rent, and to the Heirs of the Marriage, which failing, to her own Heirs and AC 
ſignies whatſoever; and it was agreed that the Conquelt of the Marriage ſhould go to the 


| longeſt Liver and the Heirs betwixt them, and failing theſe ſhould he equally divided 


betwixt both their Heirs and Aſſignies whatſoever. The Wife having thereafter fante 
Matrimonio diſponed her Land for onerous Cauſes to the Huſband, his Heirs and Aſſignies 


whatſoever, failing Heirs of the Marriage, reſerving her own Liferent, whereupon he 
was infeft : It was found that the Diſpoſition was a Right of Conqueſt to the. Huſband 3 


and that the Fie of the one Half of the Lands diſponed fell to the Wite's Heirs, December 


„ N * 


Conſervator of the Scots Privileges in Holland. 
See Indemnity, and Offices. 1255 


» 
- 
* 


5. 0 
* 1 he 
4 


* Aking Poſſeſſion upon the Qiicer's Gift of Conſervatorſhip, after intenting Reduction 


thereof by the former Conſervator, and a Declarator of his Right and Poſſeiſion, 


- unwarrantable, January 3, 1706, Sir Andrew Kennedy contra Sir Alexander Cuming, 


The Conſervator deprivable of his Office, for taking his Dues for Staple Goods coming 


directly from Ireland to the Staple Port at Campvere: Notwithſtanding that former Con- 
ſervators had been guilty of the like Practice, and that the Royal Burrows upon a Com- 
plaint concerning a Factor's covering Staple Goods belonging to Strangers as Scots Goods, 


did not expreſly diſcharge the Conſervator from taking his Dues for ſuch Goods, January 
16, 1708, Sir Alexander Cuming contra Sir Andrew Kennedy. And his Office of Reſident 


found to fall with that of Conſervator, January 29, 1708, inter Eaſdem. 


os Conſtabnlary. Soc Juriſdiction. 


CTWTWontracts of Marriage. See Clauſes, Bank- 


rupts, Reduction. 


= HF Heir of a Huſband being purſued for his Wife's Jointure-annuities upon a Con: 
BY tract of Marriage perfected in Holland, with Conſent of the Bride's Father and 
Mother, but ſigned only by the Bridegroom, Bride and her Mother, and not 


by her Father, tho he was preſent, bearing, That the Bride brings with her, and the 
Parents give with her Obligations amounting to 18600 Gilders, with this Condition, 


That it the Bridegroom die firſt, leaving Children of the Marriage, the Bride ſhall dur- 


ing her Lifetime enjoy a certain yearly Annuity out of his readieſt Effects lying in Scot- 
Land; all which the Parties Contracters promiſe to perform to each other upon Faith and 
Honour, and further under Obligation, Submithon and Renunciation according to Juſtice : | 
The Purſuer for theſe Tointure-annuities was found under no Obligation to pay the Tocher; 


in Regard the Bride's Father did not ſign the Contract, and there was no ſeparate Bond 
for it. But it was found that, albeit his not ſigning did not annul the Contract, yet the 


Jointure could not be required without paying the Tocher, except in fo far as it exceeds 
the Tocher, Hubruam 3, 17 10, Laird and Lady Airth contra Hamilton of Grange. 


Cyrrei debendi. See Cautionry, Clauſes. i 


"FINE of two correi debendi for the Price of a Wood ſold to them pro indiviſo, liable u 


ſolidum 


2 


tho? not bound conjunctly and ſeverally, December 16, 1710, Muſhet of 
One of ſeveral corre: debendi bound conjunctly and ſeverally ( whereof ſome were in 
ſolvent) having paid the Debt upon the Creditor's Diſcharge without getting an Aſſig- 
nation, entitled to Repetition from the reſt of the ſolvent Co-obligants, only — rata 
of what he paid more than his own Share; and for their Proportions of thoſe who were 
inſolvent at the Time of the Payment, December 21, 1710, Sir William Craigie of Gait / ey 
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Be © EN BT RO Corroborative Security. r JA 
WE: 33 See Bonds, Innova: 


af} \ N Aſſignation | taken by a Creditor from his Debtor, to Mails and 
L prefly in Satisfaction, and intimated to the Tenants, found to be 
rative Security, and not to oblige the Aſſigny to compt for theſe Rents 
| debarred the Cedent or his Creditors from uplifting, June 27, 
N Kennedy of Glenour. . 5 2 


Duties, not ex 


1706, Mimickey contr 


VV Courts inferiour. See Diſpenſations; 
e . Courteſie. 


5 ſhe had Right to by Succeſſion, June 22, 1709, Lawſon contra Gilmoir, 
org aan Po Crafts; 


| * . 6 my” , 3 b 83 : k 4 N 3 
F Hirurgion Apothecaries in à Burgh, under no Deaconry, who accepted Burgeſs- tic 


Kkets in ſua Arte, reſtrained by«the Magiſtrates from exerciſing Merchandiſe there j 
_ notwithſtanding they be willing to enter Gild-brethren, and pay the ordinary Dues for 


their Admiſſion, December 20, 1711, The Dean of Gild and Magiſtrates of Aberdeen con- 
a Gordon and Burnet, F | — 


„ Opens | | | Curators, See Tutors and Curators; 


Damages; 


far as his Right to the Sums in the Adjudication might have been made effectual againſt 
the adjudged Eſtate, had the Adjudication been delivered in due Time, June 20, 1710, 
Sir George Hamilton contra Laird and Lady Airtb. 5 


ict, thro? the Want of her Jointure-houſe all the Years of her Widow hood, occaſioned by 


and repair in her Lifetime. And tho' Requiſition was then made, Action was ſuſtained 
| for Damages only from the Date thereof, November 18, 1712, Nairn contra Barclays, 


Death. bed. See Preſcription, 


Virtue of a Diſpoſition with the 


N Heirs Acceptance and Poſſeſſion of an Eftate by t 
7 "Burden of Proviſions made and to be made in Favours of the younger Children, 

* > .without the Words Etiam in Articulo Mortis, ſuſtained to exclude him from found: 
ing on the Reaſon of Death-bed againſt a Bond of Proviſion to one of tlieſe Children, Fe- 
 bruaty 8, 1706, Bertram of Niſbet contra Weir of Stonebyres. „ is Con- 
A Bod of Proviſion granted to a Child by her Father on Death-bed, who by his Con? 
| traQof Marriage with her Mother was * to provide the Bairns of the Manie 


only a corrobg - 
, unleſs he — | 


A Perſon charged upon his Obligement to deliver to the Charger an Adjudication up? - 

AI ona third Party's Eftate againſt a preciſe Day, under a Penalty by and attour Per- 
formance, having made diligent Search for the Adjudication in Order to Delivery, and 
not. being able to find it, found liable only for Damage and Intereſt to the Charger, in 5 


Aͤction not competent 1 2 an Heir for Damages ſuſtained by the Predeceſſor's Re? 


the not Performance of her Huſband's Obligement in her Contract of Marriage to build 
and repair the Houſe for her Accommodation: Unleſs the Heir had been required to build 


TOurteſie extends not to Lands the Wife acquired by ſingular Titles, but only to ſuch 


1 ' Cuſtoms. See Diſpenſations, Arreſtments| 
$f * * Reſignation, Inhibitions, Sale. | 
Co oe bet 4, ©, Cultoms peiry. Se Ale and Beer: 
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that it ſhould ſubſiſt for validating a ſecond Tailzie made by him in Lecto Agritudinis: 
ing the ſecond againſt the Reaſon of Death-bed, February 25, 1707, Januar) 23, 1708, 


huis holograph Receipts wanting Witneſſes: Albeit theſe Receipts not proving their Date, 
ſon of Saughtoun, 


to pay ſuch a Price at the Terms eherein-mentioned, and to give Security for the ſame to 
quainted the Purchaſer by a Letter, That the Heretor acquieſced, and would not reſile 
perfect the ſame; and the Heretor notwithſtanding, having ſold the Lands to another: 
The Writer of the foreſaid Declaration was found Hable to makeup the Damage ſuſtain d 
by the firſt Purchaſer, through his not getting the Bargain perfected, June 25, 1708, 


Bert ſon. 


ſufficient Proof that there was ſuch a Decreet extracted, ſincè it was not to be found in the 
Regiſter, July 3, 1705, Dickſon contra Miln. 5 N 5 


conjunctly and ſeverally, which was ſuſtained, July 20, 1705, Pots and Hunter contra 


to the Fie of a certain Sum, ſuſtained, as being in Effect but a Diviſion thereof, 
and Implement of the Contract, Fuly- 19, 1706, Edmonton and her Huſband contra 
Edmond ſtan. 2 , To OL REIN „„ 
A berſon's Moveables, notwithſtanding of gratuitous Rights thereof made on Death- 
bed, found liable both to the Payment of a Debt due by him to his Heir, and for the 
Heir's Relief of the Defunct's other moveable Debts,” and the foreſaid Rights found redu- 
cible ex Capite Lei, in ſo far as prejudicial to the Heir qua talis, or as a Creditor; July 
22, 1707, Comie and Hardie contra Brown of Seabegs and others. 
A Tailzie made in Liege Pouſtie with a reſerved Power and Faculty to the Granter to 
alter, at any Time in his Life, found revocable and revoked on Death-bed by his Holo- 
graph Declaration thereon indorſed, bearing an Exception of the reſerved Faculty, and 


But the ſaidQuality in theRevocation not relevant to ſuſtain the firſt Tailzie for ſupport- 


Livingtoun contra Menzies and Livingtoun. oy $748 Hat 
I he Reaſon of Death - bed not ſuſtained againſt an heretable Bond of Corroboration of 
a moveable Bond granted in Liege Ponſtie: The former being a ſufficient onerous Cauſe 
of the latter, January 18, 1709, Darling Contra Hay. r <A 

A Bond heretable quoad Creditorem by a Clauſe ſecluding Executors, extinguiſhed by 


were preſumed to have been granted on Death bed, Februazy.5, 1712, Eliſes contra V at- 


* 55 Diebitor non praſumitur donare, See Preſump- 
5 — tions. 2 e 


Declaration of an Agreement. 


* 


A N Heretor's Factor having, by a Writ under his Hand, declared that a Perſon had 
agreed with him for the Purchaſe of Lands belonging to his Conſtituent, and was 


the Heretor who. was co diſpone with abſolute Warrandice ; and having afterward ac- 


rom their Agreement, and therefore deſired the Purchaſer to haſten. into Edinburgh to 


- 


Decrects. Seo Proteſtations, Arcſtments, 


"THE Charger on a Decreet reduced upon Nullities allowed to inſiſt tanquan in Libella 
for his Claim in the ſame Proceſs, - June 27, 1705, Stuart contra Baillie and Ro. 


A Decreet's being marked in the Reponde-book as extracted, and an Atteſtation from 
the Keeper of the Minute-book that the Dues of Extracting were paid, not ſuſtained as 


A Baron Baillie having arreſted an Engliſhman according to th e Border Law, till another 
became Cautioner for him Fudicto fifi & judicatum ſolvi, gave Decreet againſt them 


Maitchelſon and Rods. eee ee L I, al 
A Decreet agatalt a Minor and his Curators not cited with him in Initio Litis upon 
two Diets, but only cited cum Proceſſu by Virtue of an Incident to compear upon two Days 
Warning, turn d into a Libel, December 28, 1705, Captain Gavin contra Sir Robert Mont- 

gomery ot Skelmorly, n. JF DL TT 97 1 
A Commullary's Decreet Cognitionis Gauſa upon the Extract of an apparent Heir's Re- 
nunciation produced by a Procurator compearing for him ſuſtained; altho it did not bear 
exprelly tlie apparent Heir to have been cited in the Proceſs, February 14, 1706, Ker of 


Moriſtoun contra Calderwood and Elderſhay, © bog 


1 * 
0 
: 
| 


A A Charge againſt the Cautioner of a Caſh-ke 
to a Libel; and the Charger ordained to proceed againſt the C 
Keeper's Repreſentatives, Fuly 18, 


5 the Probation, December 28, 1709, inter eoſdem. 
had delayed to give his caſt 
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t againſt the Repreſen- 
Conſtituents, turn d in- 
3 as if he were but 
8 rocels againſt the Caſhu- 
pe | 1706, Fleming of Farm and Hamilton wp eh Calder of 
 Muntown, And the Decreet was found not to he Res judicata either as 


_—_—— 


A Charge againſt t N eper upon a Decree 
tatives of the Principal, for a certain Ballance due by him to his 


newly cited. In Reſpect he the Cautioner was not called in th 


8 2 a g as to Relevancy or 
_  Rrobation, info far as concerns the Cautioner; but any Thing done t Prog 


. | herein was conſider- 
ed only as Practique or Interlocutors which the Obtainer might found on wal 5 5 

_ againft the Cautioner, without Prejudice to obiect both againſt the Relevancy and Import 
A Decreet not reducible upon this Ground of Nullity, That the Preſident for the Time 

ing Vote till ſome Days thereafter, and then when another 


. preſided, ſigned the Interloquitor in Preſentia of the Date when it was voted; and yet. 


the ſamen was put up in the Minute- book of the Date when it was ſigned: In Regard 


tze Lords afterwards allowed it to be put up de novo of that preſent Day's Date, Jul 
1 1707. Turner contra Roſs of Tilliſnaught. We | * | 5 July 55 


* 


An Admirals Decreet in Abſence, for not finding Caution Fudicio fifti & judicatum 
Jolvi found null, and turned into a Libel upon this Ground, That the Decerniturè or War- 
rant thereof, was not ſigned by the Judge: Notwithſtanding that by Cuſtom of the Court, 


the ſudge had not for a long Time ſigned any ſuch Decernitures, Fuly 15, 1708, . Houſ- 


town contra Lord Roſs. And the Purſuer inſiſting before the Lords tanquam in Libello, 


againſt the Repreſentative of the former Defender upon the Paſſive Titles, was not found 
obliged to find 


Caution in Initio Litis, as is done before the Admirality, February 14, 1710; 
inter eoldem, 1 a ä | 
A ſecond Extract of a De 


a firſt Extract in other Terms had been judicially produced, and the ſecond was amended 


without Application to the Lords for that Effect, February 15, 1709, Forreſt contra Craig; 
An Advocate's compearing for a Party, and making no Defence, but declaring that he 
had nothing to ob 


ject againſt the Debt therein claimed, doth not make a Decreet in Foro, 
December 14, 1711, Repreſentatives of Smith contra S-mple of Fulwood. | 


A Party reponed againſt a Decrcct of tlie Juſtices of Peace, pronounced in a Compt and 
Reckoning in the Vacation Time, without a Diſpenſation, au decerniug him to pay 8 J. 
Sterling to che Purſuer, as his Share of 100 J. due to the Partners of a Marafactory; albe- 
it the Defender had compeared, proponed Payment, and ſuffered the Term tobe circrum- 
_ duced againſt him for not proving, and not deponing upon the Verity of the Libel refers 
red to his Oath, Fuly 2d, 1712, Lord Pitmedden contra Douglaſs. e 


A Decreet in Foro, holding a Defender as confeſt upon t 


Nomination, January 20, 1713, Johnſtoun contra Hon ſſoun. 


Defences. „ 
Al Pilatory Defences to be proponed atone Time, & theſe being diſcuſs, all peremp⸗ 
A tory Defences or other Alledgeances to be proponed at leaſt before any Report, or 


- 
+ 


Application tothe Lords in Preſence;with Certification that any Alledgeancenotproponed 


timouſly as ſaid is, ſhall not be heard, unleſs it be inſtrufted by Oath to be come recently 


to Knowledge, or totheProponer's Obſervation z and that he pay a Mul& to the other Par- 


ty tor his Expences, to be modified as thereſhall be Cauſe. Where an Alledgeance proponed; 
Sow be Bft Scripto, and either Party is Maſter of the Writ to be us d in Modum Probati- 


ons, and doth not produce it inſtantly, but occaſion the aſſigning of Terms, or granting Dili- 
| gence for Retovery thereof; he ſhall pay ſuch a Mul&, as the Ordinary before whom in 


the Courſe of the Proceſs, the ſame is made appear, {ball modifie, or as the whole Lords 


all modifie in Preſence, when the Cauſe happens in the Inner-houſe, not under 40 Shzl- 


lings Sterling tor the Uſe of the other Party, Act of Sederunt; November 20, 1711 „§. 16, 17. 
. 5 Delegation. See Improbation, Retention. 


Ne ; 2 N Delivery 


bal 


creet found Null, albeit conform to the Minutes In Reſpect 


he Verity of a Debt referred ta 
his Oath; not annulled upon this Reaſon, That the Decreet proceeded upon a Licence to 
purſue, and doth not mention that the Debt was confirmed before Sentence; in Reſpect 
it was ſoduly confirmed; nor yet annulled for being obtained at the Inſtance of Tutors 
nominated acting for their Pupil without producing the Nomination; in reſpe& the 
purſuit was founded on a Decreet dative decerning them Executors for their Pupil, and 
2 Licence to them to purſue procured before the Commiſſaries, upon Production of the 
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Z& Dunbar of a p ear Sum, with a general Clauſe in full of all 80 m Ge 
1 narge Or a pa „ | emands, found 
” 4A-: to extend to a greater Sum than that particularly mentio Hg 

$8 „ ona Cue. TO NT i ro n= WA ln. 

Dich arge granted by a Son to his Father, of all Actions, Cauſes of Action. Suits. 
3 Bills, Bonds, Judgments, Challenges, and Demands whatſoever, not extended to'a 3 | 

, |» beforeaſſigned by the Father to him. Nor yet was a ſubſequent Diſcharge granted by 
. the Afligny to his Father's Heir upon a Decreet Arbitral, determining all depending 
wherein he diſcharged all Clags and Claims he 


Proceſſes and Differences betwixt them, 
Eo had againſt the Heir, for himſelf, and as repreſenting his Father, ſuſtained to exclude the 
_ Afligny from repeting the Sum aſſigned from the Heir who uplifted the ſame after the 

aid Diſcharge : In Reſpect the Aſſigny had no Claim againſt the Heir for that Mony, 
ATtill it was vplifted by him, December 16, 1712, Monro contra Major Monro. _ 
One who had ſerved ſeveral Years for a Shire, as their Commiſſioner to the Parliament. 
having write tooneof the Heretors thus, I confe/s, Sir, I had never Occaſion to do you any At 
e Kindneſs; but I hope, I have ſerved the Shire faithfully, and burdened them with no Expen- 
tres; and I do fully change von f any Expences, upon the Account of my repreſenting the Shire: 

- The Letter was found to import a full Diſcharge and Exoneraticn to the whole Heretors 
bf the Sture, as well as him the Letter was directed to, of all Commiſſion Fees preced- 


” 
- 


ing the Date of the Letter, June 18, 1713, Sir Thomas Burnet contra Heretors of the 


Shire of Kincardin. 1 „ 
A Woman having made a Diſpoſition omnium Bonorum to her Husband, and at her 
Death, left her wearing Clothes to her Aunt, to whom ſhe before her Marriage had grant- 
dee an Obligement for an Annuity : The Creditor in the Annuity obtained a Decreet . 

gainſt the Husband for the Value of the Clothes, and granted a Diſcharge to him, narrat- 
ing the Decreet, and containing a general Clauſe of all ſhe could ask or crave from him. 
The Diſcharge was found to concern that Decreet only, and not to cut off the Granter 
| from her Claim of Annuity, Fuly 24, 1706, Veems and White contra Murray. £5 


4 4 d 
* 
4 N 


c PDiſpenſationa. © 33 
1 A Decreet of the Commiſſaries of Edinburgh, pronounced 21 March, by Virtue of a 
Diſpenſation from the Lords ſuſtained ; notwithſtanding the Act of Sederunt, Jui) 
21, 1696, diſcharging the Clerks of the Bills to write upon any Bills for Diſpenſation ta in- 

_ F#exjor Courts, beyond the 20 March: In Reſpect of the Diſpenſation produged, and it 
had been the Cuſtomof the Commiſſaries ever ſince the ſaid Act, to fit and judge till the 22 
March. But the Clerks of the Bills were deſired to beware of ſuch a Practice in Time 
coming, January 9, 1711, Rußßel of Braidſhaw contra Miller, mn. 
A Decreet of an inferiqr Court annylled, for being pronouncedon the 20 March, withs 
| wita Diſpenſation, Fuly 23, 1713, Honyman contra Oliphant and her Husband, | 


» 


\ 
1 * 


N 5 A A. Relic having, in Implement of her Contract of Marriage, a Diſpoſition from her 
" EA Huſband, to his Goods and Gear, Merchant Ware in his Shop and Cellars, Houſ- 
holdpleniſhivg, Gold, Silver, Compt-books, Tickets; and a ſecond Diſpoſition ( viar- 
| rating the former, and a Faculty therein to alter) of the Liferent of all free Goods and 
Gear, Debts, and Sums of Mony heretable and moveable belonging to the Huſband at his 
Deceaſe, with the Burden of Entertaining his Grand-child, with whom ſhe was equally 
© b6 ſhare the Pie of all, and to whom ſhe. and other Two were named Tutors - The Goods 
min the Houſe, Warehouſe and Cellars, were ordained to be inventored and valued, with- | 
out Neceſſity to inventory the Compt-book, or the Writs concerning the Heretage. But „ 
min Refpect of the forclaid Diſpoſitions, the Relict was allowed to poſſeſs witlibut finding 
| "Caution, July 8, 1707, Dobie contra Oliphant and her Huſband. © © 
4 Clauſe ina Contract of Marriage, obliging a Perſon to reſign his Eſtate in Favours 
- ef himſelf, and the Heir Male of the Marriage, with Inhibition uſed thereon, by the 


ends at whoſe Inftance Execution was appointed to paſs, found to diſable that Per- 
| Lontodiponegratuitouſly in Prejudiceof the Heir Male of the Marriage, July 16, 1708; 
"Rix Robert Hume. contra Sir Patrick Rune. he EN ee 
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A naked Diſpoſition of Land, containing a Procuratory of Reſignation, Precept of Sea- 
fn, and Aſlignation to all Writs in the Granter's Perſon, by one who had only a per- 
ſonal Right by Diſpoſition, not clothed with Infeftment, fully denudes the Diſponer, 

without Neceſſity of Intimation; ſo as the Subject could not be thereafter adjudged from 
him: And the Receiver of the Diſpoſition preferred to the Adjudger, albeit the former 
took Infeftment upon the Procuratory and Frecept in the Diſpoſition granted to him; 

and the Adjudger was infeft upon the Procuratory and Precept in the Diſpoſition, grant- 
ed in Favours of their common Author by the Perſon laſt infeft, December 8, 1710, Rule 


contra Purdie. | 


4 p 


- 
% 


; Donations. See Preſumptions, Marriage, « _ 
A Debtor's Aſſignation of her wearing Clothes to her Creditor the Cedent's Aunt, whe 
had attended her the Time of her Sickneſs, and at the bearing of her Children, not 
conſidered as Payment or Satisfaction, but as a meer Donative, July 24, 1706, Weems and 
Mpite contra Murray. ; 1 7 8.) * 

A Perſon having, after his granting a Bond of Proviſion of 4200 Merks Scots to his Chil- 
dren of a ſecond Marriage procreated, or to be procreated, granted an heretable Bond to 
each of two of his three Children of that Marriage, and afterwards granted Bond for, and 
paid 500 Merks to one of theſe two : The Lords in a Proceſs at the Inſtance of the 
Third Child, againſt the Repreſentative of the Father found, That the 500 Merks was 
not to be imputed in Payment of any Part of the 4200 Merks contained in he Bond of 
Proviſion. Becauſe the 500 Merks Bond bore to be granted to the Child therein-ment+- 
oned for his Education, by and attour the 1000 lib. provided to him, in Reſpect that was 


liferented, Fuly 14, 1710, Barclay contra Barclay of Touch. "nd 
An Heireſs's Diſpoſition of her Heretage to her Huſband Hante Matrimonio, found not 
to be a revocable Donation: There being no anterior Contract of Marriage betwixt them, 


4 


July 25, 1710, Chalmers contra Creditors of Lyon. 2 5 
Donatio Mortis Cauſa. See Truſt. 


n Aſſignation omnum Ronorum, which ſhould belong to the Cedent the Time of her 
fk Deceaſs, reſcrving her own Liferent, with a Faculty to alter etiam in Articulo Mor- 
tis, found to be Donatio Mortis Cauſa, and ſo void by the Cedent's ſurviving the Aſſigny, 
and the Subject found to belong to the Cedent's Executor, tho' the Faculty was never ex- 
erced by the Defunct, March 7, 1707, Doctor Irving contra Skene of Halyards, = 


. #4 

Earls. See Preſcription. 

T Rection of Lands into an Earldom, with as ample Powers as were competent to any 
other Earl in Scotland, doth not give the Earl a Right of Regality, nor to his here- 


table Bailly of the Earldom, a Right to be heretable Bailly of Regality, whoſe heretable 
Office of Bailliary of the Earldom doth not comprehend an heretable Office of Bailliary 


* 


of Regality, Fuly 9, 1713, D. of Montroſe contra M* Anlay of Ardincapie. 
5 ae © Edits 


T* Execution of an Edict ſerved by a Commiſſary Officer, in Order to confirm an 
1 _ Executor, found null for Want of ſubſcribing Witneſſes, Fanuary 24, 1711, Meir 


and Moriſon contra Dons, 


EN Edinburgh. See Ale and | Beer, 

N T He Town of Edinburgh having by Act of Parliament, for Payment of their Debt, 
I anImpoſitionot two Penies upon the Pint of Ale and Beer to be brewed, inbrought, 
or vended within the City and Privileges thereof, ( except what is fold within the Palace 
2 Holyrudebonſe, and the Caſtle of Edinburgh) for a certain Number of Years, tobe ban 4 
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Ufted, and gathered Weekly, Monthly, Quarterly, or other ways. as the Vas 5,0 
Town Council ſhould preſcribe and order, who £2 Impowetes v? Bo 155 e 
in Tack, by Way of publick Roup to the beſt Advantage, at the Sight of the Privy r 

eil, or their Nominees; And in Caſe of Miſapplication of the {aid Fund, the Mas if 
trates as well as the Receivers thereof, being liable to refound the ſame with tens” 76 
the Creditors of the Ton, at the Inſtance of them or any Butgeſs: The Lords found. 
That the Magiſtrates and Town Council of Edinburgh, had Power by the ſaid Stitiite to 
diſpoſe of the Impoſit ion of two Penies on the Pint, other ways than b 


| y Tack and publick 
Roup, July 26, 1711, Paterſon and others contra the Town of Edinburgh, nd publick 


* 
* 
V. 

* 


| Ls Elections. 


f A College conſiſting by the Foundation of a Provoſt (who was a Church- man and 4 
| Preacher) a Licentiate and Batchelor of Divinity, and four Maſters of Arts, Theo- 
logy. Burſars and ſix Scholars of Philoſophy, governed by the Provoſt, Licentiate and 

Batchelor, who were impowered to cle& for ſupplying of Vacancies; being converted 
fince the Reformation into a College of Philoſophy and Arts, conſiſting of a Provoſt and 
four Regents, whereof one is Profeſſor of Greek, and three Profeſſors of Philoſophy, who 
were in Uſe to vote in Elections, and to concur with the Provoſt in Acts of Adminiſtra- 


tion of the College Revenue: Upon a comparative Trial of Competitors for one of theſe 


Profeſſions vacant, two of the Regents gave their Opinion in Favours of one as beſt qua- 


lified for the Poſt, a third was non liquet, and the Provoſt declared for, and at hid own 


Hand admitted another. The Lords preferred the Perſon for whom the two Regents had 
voted, and declared the other's Admiſſion void and null, July 22, 1707, Halden contra 
c A . ! ler >, 
The King having given by Charter to the Maſters of a College incorporatis & incorpo- 
randis all Rights and Privileges competent to other Univerſities; and the founded Ma- 
ſters having been the only Perſons in Uſe beyond the Years of Preſcription. to elect Pro- 
feſſors of Philoſophy : A Profeſſor of Mathematicks lately ſet up in that College by the 
Sovereign, with the {ame Privileges and Immunities that any other Profeſſor there cla- 
mare & frut poteſt aut potuit, was tound entitled to vote in the Election of a Profeſlor of 
Philoſophy, jointly with the other Maſters formerly in Uſe to vote, December 21, 1711; 
Burnet contra bimp/ 1 and the founded Maſters of the King's College of Aberdeen, And 
his Vote was ſuſtained good, notwithſtanding he was not qualified by taking the Oaths 
to tlie Government in the Terms of Law, at the Time of the Election; he being then 
in the Exerciſe of his Office, and not objected againſt upon that Account, Eodem Die, inter 
 Eoſdem. | | 5 5 „ 
8 s and Offers of Mony for a Candidate in an Election by his Friend to the 
Electors, without being received by them, or ordered by the Candidate, not relevant ta 
% ⁰⁰yd “ 
A Fraſes pretending to have both an elective Vote, and in the Caſe of Equality a caft- 
ing Vote; having from a Miſapprehenſion that the Votes were equal, not given his 
_ elective, but only his caſting Vote, not allowed afterwards in a Proceſs before the Lords 
(wherein that Election was quarrelled) to recur and claim an elective Vote therein, Ja-. 
mary 2, 1712, inter Eaſdem. 1 W 
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Emptio-venditio; 


& Declaration of a Weigh-houſe Clerk bearing, That one had weighed over to and 
tther's Wife a Parcel of Tobacco weighing ſo much, and marked with the ini- 
1 YN tial Letters of the Huſband's Name, found to tranſmit the Property to him, 
, 1710; Main contra Maxwell and Partneee s. 
Fictual being ſold conform to Samples not ſealed at the making of the Bargain, and 
the Buyer having then declined to ſeal them ; it was found that the Samples were not , 
the Rule of the Bargain, and that the Buyer relied upon the Faith of the Seller, Fand- 
79 29, 1713, Cheap contra Cleugh, | 


Equivalent. See Irritancies, Teinds, Quakers; 
Payment, | 


{ 


5 | e laid on in the Hands of, and made to the Commiſſioners in their 
valent, are to be la 1 7 erties 


A Freſiments or Intimations of Aſſignations by Perſons pretending Right to the Equi: 
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4 
at the Equivalent-office, any lawful Day of the Week betwixt the Hours of 9 and 10 
before Noon, or betwixt 2 and 6 in the Afternoon, except on Saturday Afternoon, And 


if none be found attending at. the Office the Times aforEfaid, to receive Copies and Inti- 


mations, or the Doors thereof be ſhut, Arreſtments and Intimations may be made at the 


Door of the Office, and affixt thereon, June 21, 1707, Ad of Sederunt. 
F Eſcheat. Ses Penunciation, Horning, 


\ 


T HE Queen's Confirmation of baſe Infeftments granted by her vaſſal to his Creditors 


after he was Year and Day at the Horn, without. a Novodamus, doth not ſecure 


the Rights confirmed againſt the common Debtor's liferent Eſcheat, tho but gifted and 


declared after the Confirmation, February 10, 1710, Leſh of Kincraigze contra the Gre- 
ditors of Riccartoun Craig. X „ 1 

An Executor Creditor confirming after his Debtor's ſingle Eſcheat was gifted to another 
Creditor, and the Gift ſealed and regiſtred but not declared, for a Debt due to the Exe- 


cutor before the Rebellion, preferred to the Donatar, November 8, 1710, Borthwick of 
Fallabill contra Arbuthnot. OY 9 e ; 


A Perſon having granted to his Creditor an heretable Bond, containing an Oblige- 
ment to infeft, and Precept of Seaſin, and thereafter being denounc'd and regiſtred at the 
Horn, and Year and Day having elapſed before Infeftment taken on the Bond, which 
Infeftment was prior to the gifting the liferent Eſcheat : The Gift of his liferent Eſ- 


| cheat was found preferable to the heretable Bond, November 28, 1710, Lord Alexander 


Hay contra E. of Glaſgow and other Creditors of Spot. 1 e e 5 
Not competent to one deriving Right by Aſſignation from another after his ſingle and 


liferent Eſcheat were gifted and declared, to quarrel the Gift upon the 145 Act, Par. 


12. J. 6. as ſimulate and null by the Donatar's allowing the Rebel to continue in Poſſeſ- 


1 


ſion, January 10, 1712, White contra Reid. 


A Gift of ſingle and liferent Eſcheat aſſigning all the Maills and Duties, Annualrents, 
c. belonging to a Rebel, the Time of his Rebellion, or that ſhould belong to him at 


any Time during his Lifetime, ſuſtained to carry the Reuts of the Lands, whereof he 


acquired an Adjudication after the Gift, in Reſpect the Bond whereon that Diligence 


followed was in the Perſon of the Rebel or his Truſtee before the annual Rebel- 


Hom whereby the Donatar had Right to the Annualrents of the Sum in the Bond, and 


- 


conſequently to the Rents of the Lands. Albeit the Adjudication before expiring of the 


Legal had been diſponed by the Rebel to a third Party, Eodem Die, inter Eoſdem, - 


A Donatar of Eſcheat declared in general preferred to one arrefting after the Gift be- 
fore Declarator, for a Debt due before the Rebellion; upon this Speciality, That the Do- 
natar's Gift proceeded upon his own Horning, and he obtained Declarator before the Ar- 
reſter recovered a Decreet of Furthcoming, Fanuary 24, 1712, Erſkine contra Eliot. 
A4 Gift of ſingle and liferent Eſcheat bearing not only what pertained to the Rebel 
at the Rebellion, but what had fallen or ſhould fall, accrew or belong to him during his 
remaining at the Horn, found to carry Right to a Debt falling due to him- many Years 
after the Rebellion, February 8, 1712, Lord Minto contra Marſpall. 
A Donatar of Eſcheat preferred to the Receiver of a voluntary Diſpoſition from the 
Rebel, after he was denounced and regiſtred at the Horn: Tho' the Diſpoſition was com- 


_ pleted by Intimation and Citation before the Gift, June 17, 1712, Ker of Chatto contra 
_ Creditors of Harden, e I * 


A Gift of liferent Eſcheat not found to be ſimulate and null for the Rebels continuing 


to poſſeſs a ſmall Part of his Eſtate remote from the reſt; The Donatar's Aſſigny having 


Jo far proſecuted his Right as to obtain Poſſeſſion of the great Part of the Eſtate by Vir- 
tue of the Gift and other Rights in his Perſon, February 19, 1713, White contra Reid. 


1 PE DET _ - » Eviftien. 
A Perſon having bought Land, and granted Bond to another than the Seller for 2 
certain Sum as the Remainder of the Price, with this Quality, That if two In- 


- 


Jibitions affecting the Purchaſe were not purged before the Term of Payment of the 


Bond, the Granter ſhould have Retention of the Mony for five Years after the Date, at 


leaſt fo long as theſe Incumbrances ſhould continue unpurged, in Order to get Allowance 


of What Expences he might be put to in Defence of any Actions of Eviction within the 


* 


el. 644d 
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five Vers; found not 40 have Right to retain the Mony, thy it e De TT 
> Pra | . . Ong, .IO-1t was the Pric! 8 
ier clapfing of theſe five Years, Fuly 2, 1706, Somervel contra Smith of Cs, of Land 
pi ILY | Citation, Summons, 


AN Arreftment at the ordinary and principal Dwelling-houſe of the perten 1m ta, © 
A | Hands it was laid ( tho he at the Time had a temporary Reon 12 
Houſe of his own for doing his Affairs, with a Deſign to return) ſuſtained and found. 
preferable to a poſterior Arreſtment executed againſt him perſonally | 


not having given up his former Habitation, but left his principal Furniture, Coach- 


riptions, Inhibition, 


horſes, and Servants there, and returned accordingly, March 13, 
cant contra Deuchar. 333 ih 

* Executions of an Inhibition found null 
been given at the moſt patent Door of the Perſon's Houſe, againſt whom the Letters 
were executed, and the Act 75, Par. 6. J. 5. requires the giving of fix Knocks, where 


at that other Houſe; 
1707, Irving of Kin- 
„for that it bore three Knocks only to have 


the Executer cannot get Entry. Albert the Certification expreſſed in the Statute for not 


obſerving that-Formality is Impriſonment and an arbitrary Puniſhment of the Officiar 

contravening, June 24, 1707, Gordon of Auchintoul contra Duff of Drummure. 
Execution of an Arreſtment in the Hands of the Directors of the Afican Company, 

bearing, This I did after the Form and Tenor of the ſaid Letters in ail Poi a 


| ms 2 at | { | ints, whereof” I left a 
mit for the * Directors and Managers with their Servants in their Office, &c; And thereatter, 
theſe Words, 


the Copy being duly recorded in the 4f7can Books; And the Word Copy wanting in the 
Beginning of the ſaid Clauſe, being added and ſigned on the Margin by the Meſſenger 
before any Interlocutor in the Cauſe, who abode by the Verity thereof: The Lords 


The ſaid Copy bearing the Date heroof, Witneſſes Names nd Deſignations, and. 


ſuſtained the Execution to prefer the Arreſter, in a Competition with an Aſſigny whoſe 


Aſſignation was intimated after the Arreſtment, Fuly 20, 1708, Forbes contra Grants. 


* Executionsof a Horning againſt one not perſonally apprehended, ſuſtained, albeit it 
bore not expreſly that the Meſſenger left a Copy, but only that he left a juſt and authen- 


tick in the Lock-hole of the moſt patent Door of the Party's Dwelling-houſe, which 


could import nothing but a Copy, February 23, 1709, Earl of Seaficld contra Creditors | 


of Boy. 0 25 | a ff | e 335 
Execution of 4 Summons of Wakening being quarrdled as mill, for that the Defenders 


mal Execution under the ſame Meſſenger's Hand, deſigning the ſaid Dwelling-houſe; he 
_ vfffering to abide by the ſame, February 26, 1769, Fankiſon contra Lady Arvorlick,  . 1, 


% 


Dwdlinghouſe was not deſigned : The Purſuer was allowed to produce another more for- 


Execution bearing that a Man was perſonally cited, and that his Lady was cited by 


giving a Copy tohunſelf and in Name of his Lady, found not to be a legal Citation of 54 0 
Lady, who ought to have been cited by giving a Copy to herſelf perſonally, or by leav- 
ing a Copy at their Dwelling-houſe, in the Terms of the Act of Parliament, uns z, 


1709, Earl of Galloway contra Hamilton of Baldoon and his Mother. 
Execution of Letters of Intimation, bearing for it's Warrant, Conform to the within Let- 
ters of Intimation of an Affignation in Favours of G. W. Merchant in Edinburgh, raiſed at 
bis Inflance and executed ag ainſt Colonel R. L. Major G. M. and Captains P. E. W. M. i 


Colonel G. H's Regiment, ſuſtained: Albeit it was on a Paper apart from the Letters of Inti- 
mation, and did not bear the Date of theſe Letters which were the Warrant thereof, Fe- 


bar) 16, 1711, Sir Robert Forbes and his Factor „ 
© Executions of a Summons ſuſtained, albeit they did not bear Copies to have been left 


at the moſt patent Doors of the Defender's Dwelling-places,bit only at the Doors of their 


Dwelling-places, without the Addition of moff patent, Fune 19, 1712, Doctor Garden 
contra Anderſon, : Gn J Fe 
Ezecutcy, See Teſtament, Confirmation, 
Negotiorum Geſtor, Licence to purſue. 


Pay ht of 4 ſimple Annuity not acceſſory to a Stock for Years ſubſequent to the, 


Debtor's Deceaſe, made by his Executor without Diſtreſs, not ſuſtained as an Article 
of Exoneration in the Executor's Accompts; as being an heretable Debt whereof the Heir 
was bound to relieve the Executor, Fime 13, 1705, Robertſons contra Commiſſary 


' © Anrivalrent due by an Executor for Sums in the Inveiitory, bearing Annualrent from 


xy 5 thẽ 


_—_ 
— 


rent Heir, Eodem Die, inter Eoſdem. 


Truſt; as the taking Goods on Board, refitting and victualling the Ship, and paying the 
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the Date of the Confirmation, but not for Sums which it mentioned not to bear Annual 
rent, June 26, 1705, inter Eoſdem. | : L t . 3 85 
Confirmation of one as Executor qua Creditor to his Debtor's Heir and Executor with- 
out a previous Decreet of Conſtitution againſt him, ſuſtained, December 26, 1705, Dickie 


contra Cowie and others. © . 50 ; | 
A neareſt of Kin preferred to the Office of Executor, in a Competition with the De- 


/ |S 


fin&'s Relict, who had a general Diſpoſition omnium emu hoping to him with the 
Burden of Debts, January 27, 1708, Scot of Harden contra Lady Harden. 


To Perſons who ſucceſſively confirmed the ſame Subject as Executors Creditors within 


- fix Months of the common Debtor's Deceaſe, brought in part Paſſu : The poſterior Exe- 
cutor paying a Proportion of the Expences of the firſt Executor decerned and confirmed, 


January 2, 1708, Ramſay contra Nairn of Dunfnmen. VVV 
An Executrix found liable for Diligence and Omiſſions: Albeit by the Teſtament the 
d others therein honoured had Power, in Caſe of her refuſing er delaying to 
he Defunct's Will, to purſue for and affect the whole Goods conveyed in her 


— , 
_ 


Legatars an 
implement t 


# Favours, as effectually as if the ſame had directly been diſponed to themſelves by the 


Defunct, Fuly 23, 1798, Lord Elibank and his Siſters againſt the Lord Freſfounhall and his 


One being decerned Executor dative qua neareſt of Kin when there was a nearer, his 


Title in a Proceſs at his Inſtance againſt the Defunct's Debtors, is not quarrellable ſum- 
marly before the Lords upon the Act 26 Parliament 1690, by the neareft of Kin com- 
pearing for his Intereſt; but he muſt firſt apply to the Commiſſaries for Reduction of the 


Decreet dative and Preference, December 6, 1709, Hamilton of Bangour contra Lady Or- 


miſtoun and her Children of the firſt Marriage. © _ e 
An Executrix in a Compt and Reckoning at her Inſtance againſt one as Heir to the 


Defunct, not allowed out of the Executry extraordinary Expence neceſſarily diſburſed in 


expeding the Confirmation, occaſioned by the Fault and Means of the Defunct's appa- 
rent Heir, againſt whom no Action was brought in his Lifetime; in Prejudice of the De- 


fender his Heir ſerved cum Beneficio Inventarii, who alſo fepreſented the apparent Heir, 
December 15, 1710, and Fanuary 17, 1711, The Lord and Lady Ormiſtoun contra Hamil- 
Ton of Bangour. Nor yet was ſhe found to have Right to retain the extraordinary Expence 


of the Defuncts Funerals, ſuppoſe the ſame were turniſhed by Order of the ſaid appa- 
Funerary Expences, Aliment of the Defun@'s Family till the next Term after the De- 
fun&s Deceaſe, the Expence of confirming his Teſtament, and his Relict's we, 
al 


don't affect the Dead's Part only, but come off the whole Head of the Executry ; 


theſe being conſidered as the Defunct's Debts. But the Charges of building a Monument 


to the Defunct, by Warrant of his Teſtamentary Deed, come off the Dead's Part only, 
June 20, 1713, Moncrieff and her Huſband contra Mompenny, harneſs 


An Executrix getting Eaſes of the Defun&'s Debts from ſome Creditors, bound to com- 


15 municate the Benefit thereof to the reſt, December 16, 1710, Sir James Elpbinſton con- 


A Cautioner in a confirmed Teſtament cannot take from the Executor a Diſpoſition to 


all the Goods confirmed, ſo as thereby to make them his own Property, in Prejudice of 
the Defunct's Creditors, to whom his Executry is to be made furthcoming, Fune 17, 


1712, Ker of Chatto contra Creditors of Harden. „FF 
A Wife's Proviſion in her Contract of Marriage doth not exclude her from the legal 
Share of her Huſband's Moveables, where the conventional Proviſion bears not expreſly 
to be in Satisfaction: But the Huſband's Executor hath Right to confirm the whole Sub- 
Ject, and the Jus exigendi, December 12, 1712, M*Aulay of Ardincaple contra Bel. 


Bonds bearing Annualrent affect the Dead's Part only, if ſufficient to ſatisfie the ſame, 


January 27, 1713, Moncrief and her Huſband contra Aſonipemiy. 
# Exercitoria Add io. Ses Seamens Wages: | 


i E Adio not competent againſt the Owners of 4 Ship for a Stock- purſe, truſted 


by Fraughters to the Skipper upon his Receipt for the buying of Timber and Tar 


In Norway: In Reſpect the Skipper was not huic Rei prepoſitus, and Owners are only 


liable upon Contracts entred into with him in Relation to tlie preſumed Subject of his 


Seamens 


1 


_ Seamens Wages, or upon Contracts with him in the Terms of hi Po _ 
12, 1707, Matthie contra Coltran and Gulen. N 8 Frapaſtu ra, December 
Exhibition. 


75 A Bond of Cautionry blank in the Creditor's Name being left in the Hands of the 
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principal Debtor to be a Fund of Credit to him as his Occaſion | At 
and delivered by him after the Term of Payment, to his own Crodiee? e 


. rity of what he owed him: The Receiver was found not liable to exhibit the 3 


 Initrumentum penes Debitorem repertum, in à Proceſs of Exhibitio 


Nance, Fuly 7, 1708, Lord Saltoun contra Sir James Elphinſton. 
In an Exhibition at the Inſtance of a Woman againſt her Mother, 


n at the Cautioner's In- 


for exhibiting a Bond 


ol Proviſion granted to the Purſuer by her Father, the Defender having deponed, icknow- 


ledging that a Bond in Favours of the Purſuer, with a Clauſe declaring it effe@ual only in Caſe 
He married with the Deponent's Conſent, and were no Diſgrace to her Father the Granter's 
Family, was delivered to the _ 5p in Truſt by her Huſband, with Power to give it up or 
not, as ſhe ſaw Cauſe, and that ſhe, purſuant to his Direction, had burnt it, upon the Purſuer's 


running away with a Man ſhe married without her Conſent : The Lords found that the Defen- 
der had unwarrantably deſtroyed the Bond, the Purſuer not having married to the Dil: 


paragement of her Father's Family: And remitted to the Ordinary to hear Parties as to 
the Liquidation of Damages and Payment, and how far Loco Facti impreſtabilis ſuccedit 


| — & Intereſſe, July 8, 1712, Forbes and Paterſon her Huſband contra Lady Colotk- 


® 
os ; 


> Exhibition ad deliberandum. 
Rx Defender in an Exhibition ad deliberandum, not liable to produce Writs granted 

1 by the Purſuer's Predeceſſors to Perſons extra Familiam, Fanuary 16, 1706, Bucha- 
nans contra the Marqueſs of Montroſe. Nor can an apparent Heir, in a Proceſs ad delibe- 
randum, inſiſt to have the Writs exhibited tranſumed, March 20, 1707, inter Foſdem. 


A Father N as Adminiſtrator of Law to his own Child, diſponed a Wadſet Right 


to the Reverſer, which his Pupil was entitled to as apparent Heir to the Wadſetter laſt in- 
feft: The Reverſer was found obliged in an Exhibition ad deliberaudum, at the apparent 


Heir's Inſtance, to produce the Wadſet Right, notwitliſtanding the Diſpoſition thereof by 
the Adminiſtrator in Law, Fine 19, 1712, Dick and Cubiſon contra Roriſon and others, 


Expences. 


| pence of an Action whereupon Decreet was extracted without Modification of Ex- 


pences, refuſed to be allowed in anew Proceſs for Payment thereof; the former 


Plea being terminated by the Decreet: Albeit the firſt Summons contained a Concluſion 


dun of Pitlurg. 


either in ordinary Actions, or Suſpenſions, Act of Sederunt, November 20, 1711, 


of Damage and Expences againſt the Defender, January 26, 1709, AMenxies contra Go 


The Lords are to modifie large Expences to Parties leſed by calumnious 7% © 
14. 


Extracts. See Fraud. | 


[Ane Man diſcharged for ever to meddle in any Buſineſs in the Clerks Cham® 


bers, or about the Parliament Houſe, and committed to Priſen during the Lords 
Pleaſure, for giving out an Extract of a Bond granted to his Father by three Co-princi- 
pals, bearing the Witneſſes inſertin the Body to be ſubſcribing, whereas only one of 
them ſubſcribed ; induſtriouſly to validate the Bond, December 23, 1707, Crawford and o- 


thers contra Cuningham. 


— F 5 
Factories 


' A Warrant or Commiſſion to manage the Eſtate and Affairs of an Heretor, who hac 
A gone abroad without leaving a F NE for that Effe&, refuſed to be granted © 
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one who offered Caution to hold Compt for his. Intromiſſions to the abſent Here- 
tor, and all others concerned, July 13, 1708, Villiam Stewart Supplicant. Factors u on, 
and Tackſinen of ſequeſtred Eſtates, or interpoſed Perſons for their Behoof, ane. 2 to 
buy in, or compone Debts affecting the Eſtate; And any ſuch Purchaſes or Tranſactions, 
are to be held equivalent to a Diſcharge, Renunciation and Extinction of the Debts fo ac. 
- quired. So as theſe Factors or Tackfinen ſhall not be allowed to impute any of the Tack- 
duties, or Intromiſſions with the Rentsof theſe Eſtates towards the Payment of any Part 
ofthele Debts ſo bonght in, nor, retain the Rents in their own Hands on that Pretence. 
The Benefit of any Abatement or Gratuity got by ſuch a Factor or Tackſman from the 
23 Creditors to whom they make any Payment of the Rents, ſhall accrew to the common 
=: -Debtor, and his Creditors, December 25, 1708, Act of Sederunt. _ e 
= . A Perſon having accepted a Factory from another bearing, Power to manage the Rents of 
- bis Lands, and to ſubmit, tranſact, compone and agree, all Pleas ani Differences thereanont, 
| without Prejudice to the Factor of any Acquiſition of the ſaid Lands made or to be mailoby bim, 
upon his own Induſtry, Pains and Expence, before, during, or after the Factory: It was foundl, 
8 That any Rights of the ſaid Lands acquired by the Factor, conform to the laſt lauiſe of 
5 Factory, Viz. That his Acceptance ſhould not be prejudicial to his bygone or future Ac- 
3 . quiſitions, muſt be effectual only as a Security to him for the 8ums Principal, Armualrents, 
1  _. Expences, and Intereft thereof, disburſed by him in purchafing and purfning theſe Rights 
ddauring the Factory; and that upon the Conſtituent's making Payment thereof, deũuc- 
| Ing the Factor's Intromiſſions, he the Factor ſhonld be obliged to denude in his Favours, 
and communicate to him the Benefit to the Eaſes, without Prejudice to Rights in the Fac- 
tor's Perſon prior to the Factory, June 16, 1710, Murray contra Murray. And the Haid 
Factor having purchaſed a Right to the ſaid Lands before the Factory, and entred to 
Poſſeſſion by Virtue of an Appriſing acquired byihim during the Factory, cannot alter the 
Title of his Poſſeſſion; but is underſtood to poſſefs by the Appriſing, and comptable to 
bis Conſtituent for his Intromiſſions, till the ſaid Right be extinct, or he denulled thereof 
in Favours ot the Conſtituent: But after Extinction and denuding as aforeſaid, he may 
2 the Poſſeſſion upon the other Right in his Perſon, January 4, 1712, t 
A Factor appointed upon an Eſtate by the Lords. found liable to cemptto the Oretlitors, 
either according to the Fiars, or be Prices he 10d at ; reſerving to him to be heard as to 
what Diligence he was liable for, and what Eaſe he may claim upon the Account ef 
his not receiving Payment from the Merchams uf the whole agreed Prices, Nuly 5, 1, 
the Creditors of Dumferling contra Cowper. 1 | N 
Ina Compt and Reckoning at the Infranee of an Heretor of à ſequeſtred Eſtate, a- 

5 gainſt the Factor appointed by the Lords, who during his Factory got a Diſpoſition in 
Trift from ttie Purſuer, and by Virtue thereof had tranſactell all his Debts: The efen- 
der was fund liable to compt at -a Rental, and not for his actual Intremiſſions only ; 
Albeit the Purſuer had a promiſcuous Intromiſſion, July iB, 117 10, Gitzſon contra Cachrux. 

Writers and other Hependers om the Seſſion, incapable to be named Factors upon Ranle- 
rnpt and incumbered Eſtates, by Authority of the Lords, tho' the Creditors ſhouldd con- 
dent; and if they ſuppteſs their Deſignation by their ordinary Imployment, to obtain 
ſuch Factories, they are incapdble to manage Proceſſes tliereafter, and liable to Impri 
ſonment during the Lords Pleaſure. And if any ſuch Factory in Favours of a Writer and 
Depender on the Seſſion· be extracted, the ſame is null: Without Prejudice to the Cre- 
ditors to call ſuch Factors and their Cautioners to Accompt, as if they were law fully ap 


— 


———— ng 
* _ 
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*pointed, November 23, 1710, Act of Sedernt. rt. 
The Cautioner of a Factor upon a ſequeſtred Eſtate, liable to compt to the Creditors 
for the Victual Rent only, either according tothe Fiars, oraccording to the Prices receiv- 
ted by the Facter, dedueing all Loſſes: And liable for Annualrent of the Factar's Intro 
millions, as Factors are liable by the Act of Sederunt 1690 Albeit the Bond ofCaution- 
55 £6 not expreſly bear Annualrent Fanuary, 23, 1711, the Creditors of Barkbgy contra 
*alconer, ESTES F | a: 
A Factor to a Bankrupt Eſtate, allowed noFactor-fee : In Reſpect he had been negli- 
gent, and had given up in his Accompts ſome Articles of Reſts that had been really paid 
tohim; and to allow him a Salary, would -incourage Factors to endeavour to wrong 
their Conſtituents, June 22, 1711, Hefpot contra Ker. PC e ym 
All Factors upon ſequeſtred Eſtates, ſhall within ſix Months after extracting of the Fac- 
. -tory, make up a Rental of the Eſtate, and of the bygone Reſts, to be reported tothe 
Lords, and lodged in the Hands of the Clerk of the proceſs, to ly tlrere as a Charge — 


* 


1 
* 


Inder Materiarum. 45 
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the Factor, to be made furthcoming gratis to all Parties havin Tron Me... 
| . | Vin 5 
1711, Act of Sederunt S. 6. 8 Intereſt, November 223 


The Alteration in the Rentals by Increaſe or Decreaſe mug cl hn * 
N be edel and _ the Clerk's Hands. Ibid. 92 ene ene 
The Factor ſhall once every Year give in a Scheme of his Accomùts Charge a i 
charge to the Clerk of the Proceſs. If ſuch Factors fail in any ra" 8 
ſhall be a Ground to remove them. Further if the Rental reported by them, be found defi- 
cient and concealed, or any Addition thereof be omitted to be eiked in Manner above- 
mentioned, they ſhall be decerned in the Double of what is omitted: And for neglecting 
early to giveaScheme of their Accompts in Manner aforeſtid, ſhall be liable in 3 Malek 
to be modified by the Lords, not under Half a Year's Salary, Ibid. &. S8. 
Factors already appointed are within fix Months after the Date of this Act. to give 
in Rentals, and within à Year, Schemes of their Accompts ſince their Entry in Manner 
aforeſaid, and to renew them every Year thereafter, under the Certification and Penalties 
above- mentioned, Ibid. S. 9. OFT Ee Ee reds 
Bonds of Cautionry for ſuch Factors ſhall contain an Obligement for their Obſervanc 
of the Rules and Inſtructions appointed them by the Lords in this and former Acts, and 
 otherways according to Law, Ibid. 5. 10. 1 Op 


* 
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,,, Faculty reſerved, See Deith-bed. 


N A Perſon and his eldeſt Son having with one Conſent tailzied their Eſtate to them- 
1 ſelves and the Son's eldeſt Son in Liferent ſucceſive; and to his younger Brother 
and the Heirs Male of his Body in Fie; with a Right of Reverſion to the elder Brother 
and his Heirs Male; and à Faculty to the Father and Grand- father, or either of them to 
diſpone and contract Debt: The Grand- father after his Son's Death renewed the Tail- 

zie, with the Alteration ofa Diſcharge ofthe eldeſt Grand-ſon's Liferent, and a Suſpen- 
lion of his Right of Reverſion, till the Conſent of ſome Friends therein-named was ob- 
tained, and Powers to them to diſcharge the Reverſion, which they afterward did. The 
Lords found, That the Grand- father had, by Virtue of the Faculty reſerved in the firſt Tail- 


zie, Power to alter the Succeſſion, and to ſuſpend. or diſcharge the Reverſion therein- con- 
tained. And found the diſchargingofthe Liferent, and julpending the Reverſion, with Power 
to the Friends to diſcharge the ſame ; and the Plurality ofthem diſcliar ging accordingly, 
reſolved into an Extinction of the Reverſion; ſo as they could never after concur therein, 
nor he to whom it was once competent, or his Heirs Male, redeem without the Concurſe 
of theſe Friends, January 2, 1706, Dundas of that Ik contra Dundas. 
A Fiar and Liferenter having jointly diſponed, with a Faculty to alter reſerved to them, 
And longeſt Liver ; the Liferenter ſurviving, found ſufficiently impowered to alter and. 
RES Dr ae Pla, ß nn er Oo He et 
A ſpecial Aſſignation, witha Faculty reſerved in Favours of the Diſponer and his Lady, 
or either of them, to alter and diſpoſe as they thought fit; revoked and conveyed to 4 
Third Perſon by a general Diſpoſition omnium Bonorum, containing a Reſtriction of the 
Lady, to the Proviſion in her Contract of Marriage, and a Revocation of all additional 
Rights in her Favours, February 17, 1708, Hall contra Dam Mary Campbell and her 
Faculty to burden or contract Debt, or diſpoſe otherways, reſerved in a Diſpoſition by a 
Father to his Son, not ſuſtained to make a Bond granted by the Father without Infeft: 
ment real, in Prejudice of a poſterjor Diſpoſition granted by him to a Third Party: 
Albeit the Bond narrated the Faculty to burden the Son's Right, and that the Granter had 
Actually burdened the ſame with the Debt in the Bond, December 16, 1708, Davidſon 


4 


of Tullimorgan contra Town of Aberde aim. ns 
A ſpecial Aſſignation by a Father to one of his Children, without P not revok- 
ed by a poſterior general Diſpoſition omnium Bonorum to another Child, to whom the for- 
mer Aſhenation was delivered, December 16, 1712, Monro contra Major Monro. 


Fairs. See Sheriffs. 


5 Y 2 = IP 2 e Re 1 19 N ifs 8 : ; , 14 

Gift from the King to a Burgh, of the ſole Power of holding Fairs within two 

Miles of the Liberties thereof, ſo denudes the Sovereign in Favours of the Burgh, 

às no poſterior Donatar ol 1 Fairs within that Bounds, February 7, 1796, 
\ Tow | 1 7 * Murr 40 blmais. | . 4 4 TRE. 

ie Town of Stirling contra Hlurrays ot æ 11 kaos þ 
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Index Materiarum. 


PFoalſhood. See Improbation. 
- A- Receiptof Mony ſuperinduc'd to one's Subſcription in the Blank Page of a Compy 
Bock. found ul 211 not probative; and the Writer and Uſer thereof fined 450 
incarcerated, December 1, 1705, Grieve contra Thomſon. 5 ld 
Ihe Purchaſer of an Eſtate, who gave Back- bond to the Diſponer, for a certain Sum of 
Mony, of the Date of the Diſpoſition, being purſued many Years after in a Declarator of 
Truſt and Extinction of the Diſpoſitionat the Inſtance of an Aſſigny, to a poſterior Back-bond, 
aAlledged to have been granted by the Purchaſer to the Diſponer, acknowledging his Right 
by the Diſpoſition, to have been only in Security of a certain Sum; and having raiſed 
Improbation of the poſterior Back-bond : The Lords allowed his Creditors to object 
Nullities againſt the {aid Back-bond, as inconſiſtent with the former, notwithſtanding the 
Exceptionof Falſhood proponed by himſelf; and found the ſaid Back-bond rendring the 
Right redeemable, upon Payment of the Sums therein-contained, null, as incompatible 
11 8 the firſt, February 13, 1706, Dareſon and Hill contra Murray of Spot and his Cre- 
Itors. e 1 LE TEL 
A Sufpender who offered to improve Bonds, he was charged upon as falſe allowed, af- 
ter his conſigning 40 1, and giving in Articles of Improbation, and the Charger's abiding 
bythe Verity of the Writs quarrelled ſub Periculo Falſi, but before any Act extracted, to 
paſs from this Improbation, and found upon Payment, inen venngy by Diſcharges 
Produced: He always deponing, That theſe Diſcharges came to his Hand after proponing 
F alſhood. ' But the Lords ordained the 4.0 I . conſigned by the Suſpender, to be given up to 
the Charger, Fuly 16, 1713, Dunbar c ontra Earl of Cromartie, CES LEA LDL 


Fie. 


A Pearſon having in his Daughter's Contract of Marriage aſſigned him and her, and 
£23 their Heirs of the Marriage, which failing, the Wife's Heirs and Aſſignies, to 
all Goods and Gear belonging to the Cedent, the Tune of his Deceaſe : The Wife was 
found to be Fiar, February 4. 17, Trad contra Maxwell of Dalſwynton and others. 
The Fiarofa Sum ſound to have Jus exigendi, Power to uplitt the ſame, upon ſecur- 
ing the Liferentrix by finding Surety in the Place where ſhe lived, to pay her the An- 
- nualrent there during her Lifetime; albeit the Debtor was reſponſible, and the Liferent- 
rix unwilling to alter the Security, December 3, 1709, Lady Pitmedden and her Huſband 
contra Bathgate and Wedderburyn, e ECT . 
One having, for Love and Favour to his Daughter, and other onerous Cauſes, aſſigned 

to her and her Husband, their Heirs and Executors, a certain Sum owing to him by 2 
Third Party: The Lords found, That the Husband had Rightto the Fie, and the Wife 

to the Liferent of the whole, uh 23, 1713, Edgar contra Sinclair. >" IRA 


; . Feu - duties. 

I | | Eretors not liable perſonally to pay Feu-duties of Years that their Authors to whom 

they were ſingular Succeſſors poſſeſſed : Tho it were inſtructed that they had 
intrometted with'as much of theRents, as would ſatisfie the bygone Feu- duties, February 


" 


7, 1712, Hamilton and her Huſband contra Lord Burleigh and Wright 


Fiars, See Emptio Venditio. 


He Brewers having raiſed Reduction of the Sheriff-Fiars of Edinbwgb, as being 
made without an Inqueſt, and exorbitantly exceeding the common Price betwixt 


[ 
Ty”. ORF 
; pa 
* 


Tale and Candlemas, and produced with their Reduction an Extract of theſe Fiars : The 
Lords refuſed either to appoint the Summons to be ſummarly inrolled and diſcuſſed, or to 
take Cognizance of the Matter, upon a Petition offered by the Purſuers, June 18, 1712, 

| the Brewers Supplicants contra the Sheriff Deputs of Edinburgh. eee eee 
Feines. Ses Juſtices of Peace, Mulets 
Fiſhing. Ser Servitudes. . 
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Index Materiarum. 


Forces. 


Sum of Mony being deſtined by the Sovereign's Letter for the Equipage of a Re: 
giment going Abroad, and received by the Colonel: The Adalten Offices: were 

i 2 — to have Right to claim their Shares thereof, according to the Eſtabliſh- 
ment, from his Repreſentatives, ſeven Vears after his Death, without Regard to former 
payments made to the ſuperiour Officers, conform to à Caſt and Diviſion framed by him 
and them, June 21, 1706, Captain Preſton and others contra Lady Semple, ; 


Forfeiture; See Holden as confeſt, Paſſive 
Titles. | 


DAyment of a Sum for the Compoſition of a Forfeiture probable by the Donatar's 
P Oath, June 12, 1705, Cochran and Dykes contra Urqubart = # 

A Perſon having accepted a Diſpoſition from his Grandfather with the Burden. of all 
his Debts, liable for the Grandfather's Intromiſſions as Donatar with the Rents of a for- 
feited Eſtate, without any previous Conſtitution of the Debt againſt his Heirs of Line; 
the Forfeiture being reſcinded per Modum Fuſtitia, tho not in the Donatar's Lifetime, 
by a ſpecial ſtatutory Act, which was not to fall under the Act ſalvo. Nor was the Act 
of Parliament declaring the Forfeiture, with the Sovereign's Gift ſuſtained, as Titulus co- 
loratus to afford the Benefit of bona Fide Poſſeſſion, fo as the Poſſeſſor might lucrari 


Fructus conſumptos, February 19, 1706, The Ladies of Caldwell contra Sir Thomas Dal. 
„ . . **VN I) N 


Poorm of Proceſs. See Wakening, Summons; 
= | Paſſive Titles, Hearing of Cauſes, Interlocu- 
tors, Bills, Stops, Rolls, Side-bar, Proteſtati- 
ons, Reports, Lords, Advocates; Bankrupts; 

Compt and Reckoning. e 


Fornication. dee ludemnity; 


A Fine of 100 Lib. Scots impoſed by Juſtices of Peace on an Heretor qua Gentleman 
A conform to the Act 38 of the Parliament 16671, for antenuptial Fornication, res 
ſtricted to 10 Pound: In Reſpect the Party denied he had any Pretence to the Title of 4 
Gentleman, and had not the Air or Aſpect of a Gentleman, November 9, 1709, Sandi. 
lands contra Purdie. | | 7 2 1 | | „ , oy 


Forthcoming. See Arreſtment. 


Fraud. See Competition, Reduction, Extrafts? | 
| Aue g. on a Bond of 3000 Merks granted by one Brother to another, payable 
in five Weeks Time, led inſtantly after the Term of Payment; found reducible 
upon the Act 1621, as gratuitous and made in Fraudem of the Granter's Relict and Credi- 


trix by her Contract of Marriage: Unleſs the Adjudger inſtruct the onerous Cauſe of the - 


Bond, December 5, 170%, M'lirie contra Glen, „ oo 
A iſpoſition omnium Bonorum by one Merchant to another, in Security of Debt, re- 
ducible quoad Goods in the Shop and Houſhold-pleniſhing upon this Ground, That the 
Diſponer retained Poſſeſſion of the Shop and Goods therein, and of the Houſhold-pleniſh- 
ing, until he broke: But ſuſtained in ſo far as concerned the Heretage, albeit the Diſ- 
poner was likeways allowed to continue to uplift the Rents thereof, July 27, 1708, Boigs 
contra Watſon. PO OED | | 35 ONS on ä 
A Diſpoſition made by a Man with Conſent of his eldeſt Son, in Favours of his Chil- 
dren of a ſecond Marriage under Pupillarity, for an anterior onerous Cauſe in their Mother's 
Contract of Marriage, reduced as contra Fidem Tabularum nuptialium : In Reſpect it was 


made betwixt the eldeſt Son's Contract and his Marriage, wherein the Father ſtood oblig'd 
to make the Eſtate diſponed to him to be worth ſo much yearly out of his other Lands 
and Eſtate; Januar) 28, 1709, M'guffock 1 contra Blairs. 42 1 
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A Father in his Son's Contract of Marriage having obliged himſelf to pay a certain 
Sum to him and his Spouſe in conjunct Fie and Literent, and to the Heirs or Bairns 
of the Marriage in Fie, which failing to the Son's Heirs and Aſſignies whatſoever, in 
Security whereof they were infeft in the Father's Lands; And the Son having after the 
Wite's Deceaſe, granted a Diſpoſition of the Obligement, bearing for certain Suing of 
Mony received, to one therein deſigned his Brother in Law, which was adjudged by the 

| Receiver's Creditors : It was found that the Granter's Daughter and only Child of the 

- Marriage is in the common Caſe of an Heir of Proviſion, and has Intereſt thereby to 

quarrel, upon the Act of Parliament 1621, any gratuitous Deeds done by her Father to 

her Prejudice; and that the Father's Diſpoſition doth not prove the onerous Cauſes there- 
of; and in Reſpect it bore the Receiver to be the Diſponer's Brother in Law, the Cre- 
=. ditors of the former are in no better Condition than he, and therefore behoved to in- 

: | ſtruct the onerous Cauſe, otherways than by the Narrative of the Writ it ſelf, June 15, 

| 


1710, Leſlie contra Creditors of Leſlie. 1 | 
A Perſon having granted a Bond for Love and Favour, and other onerous Cauſes and 
Conſiderations, payable at his Death to his Siſter in Caſe of her ſurviving him, and re- 
vocable at the Granter's Pleaſure : Both his prior and poſterior Creditors were found pre- 
| Et,” ferable to her, unleſs ſhe could prove that the common Debtor left, at his Deceaſe, an 
| FE ſtate ſufficient to ſatisfie the Bond and all his other Debts, December 22, 1710, Credi- 
= tors of , ⁰ũ , competing, . ren birt 
| = A A Diſpoſition to a conjunct Perſon bearing for Security of a Sum owing to him by 
= -- the Granter, who was ſolvent at the Time, having never been quarrelled for 58 Years; 
= - a a ſingular Succeſſor to the Receiver of the Diſpoſition, was not found obliged to prove 
4 | tlie onerous Cauſe thereof other ways than by the Narrative, in a Competition with 
anterior Creditors of the Granter, when his Eftate had proven inſufficient to pay his 
Debts; February 2, 1711, Guthrie and Williamſon contra Gordon, | ; | 
The onerous Cauſe of a Bond granted to a conjunct Perſon for the Ballance of a fitted 
Accompt due to him by the Granter, relative to Payments made for the latter long be- 
fore, ſufficiently inſtructed by the fitted Accompt betwixt them, ſubſcribed by both before 
Witneſſes, wherein the Granter of the Bond acknowledged himſelf to be reſting to the 
Receiver the Ballance for which the Rond was granted : Albeit the ballancing of the Ac- 
compt was of the ſame Pace With the Bond, Fuly 4, 1711, Gray contra CHieſſy. 8 
, An Advocate's Servant puniſhed as Hugh Riddel was by Act of Sederunt, Fuly 20, 1675, 
and further declared incapable to ſerve about the College of Juſtice; for fraudulently ab- 
1 mtaacting his Maſter's Papers, and propaling them to his Prejudice, February 22, 1712, 
1 —J .. y FFF 
= Not competent to an apparent Heir, to quarrel a Deed elicited from his Predeceſſor 
_ upon Fraud and Circumvention, until he be ſerved Heir to the Perſon alledged to be 
= | cCircumvened, Fuly 23, 1713, Douglas of Hiſleſide contra Somervell of Kennocks, 
| . Creditors who bona Fide accepted heretable Bonds from their Debtor in Satisfaction of 
former Debt, after the Debtor was denuded of his Eſtate by Diſpoſition and Infeftment in 
Favours of his Son with the Burden of his Debts, allowed to be ranked as a Creditor of the 
Father, with thoſe whoſe Debts the Son's Diſpoſition was burdened with, the Grounds 
of the original Debt being produced, Fuly 24, 1713, Creditors of Ro of Auchloſsin com- 


er 
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A, Frumenti Bellas. 


T Rumenti Bollas, contained in the Reddendo of a Feu: charter, determined to be Wheat 
—_  - 3 155 immemorial Uſe of Payment, February 28, 1708, Earl of Marr contra Feuars of 
Fl . Bothkemuar, DUNST OAT PTE I TSey 2 NE 


ee 8 K = w Funeral Expences. See Executry. OD 6 % 
A Wife's Funeral Expences come not off her Huſband, but affect herExecutors to whom 
Gam ſhe left ſufficient Eſtate to defray the ſame, January 16, 1706, Aitkin contra 


Actio funeraria competent only for Expences that were neceſſary and decent, with 
| Regard to theDefunct's Quality and free Eſtate deſcending to his Heirs and Executors : But 
| | where ſo much of free Gear doth not come to them as is ſufficient to bury him, the Ex- 
oo  pences of his Funerals, in ſo far as is decent and neceſſary, ſhould come off the Legacies, 
== December 14, 1709, Lord Juſtice-clerk and his Lady contra Hamilton of Baan, OD 
= 5 Funera 
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*"Funerary Expences affect not the Dead's Part only, but come off the whole Head of the 


Executry, June 20, 1713, Moncrieff and her Huſband contra Monpenny. 


General Clauſe, See Diſcharge. _ 


3 General Letters 


for meeting and ſtenting themſelves, for Payment of the Fees of their Commiſſioner 
to the Parliament, February 10, 1713, Sir Thomas Burnet contra the Freeholders of the Shire 


of Kincardin. TG wy 
F 3 Gifts. See Office. 
Gift under the Great Seal ſuſtained, albeit the Words per Saltam were ſuperin- 
duced in the Warrant, and ſome Words not material therein ſcored. InReſpe& 


J. X the ſuperinduced Words were in Effect in the Warrant in other Words not ſuper- 
induced; and the Margin fubſcribed by the Keeper of the Seal, bore that the ſcoring was 


| by Order of the Chancellor, and Conſent of the Donatar, who had moſt Reaſe 


k on to quar- 
rel it, February 4, 1709, Sir Alexander Cuming contra Vere Kennedy, 


Ihe Privilege of being the Sovereign's Printer, with an Immunity and Exemption from 
all Taxations, Stents, Annuities, and Impoſitions upon that Office or Trade, being 4 — 
to a Perſon, his Partners, Subſtitutes and Aſſignies; an Aſſignment by one of theſe 


ners of the Half of his Share of the Gift, was found not to transfer to the Aſſigny an Im- 


munity from publick Burdens, when the Cedent retained that Privilege to himſelf, Fuly 
17, 1711, Magiſtrates of Glaſgow and their Stent-maſters againſt Sanders. Ns, 


Glebe-lands, or Glebes of Miniſters. See Manſes: | 


; 5 HE Act of Parliament about the Deſignation of Glebes, doth only warrand thePreſhy- 


tery to deſign a Glebe to a Miniſter who has none; or to make up the legal Quan- 


tity of 4 Acres to one whoſe Glebe is leſe : But doth not impower them to change and 
alter Glebes, or to deſign a new Glebe to a Miniſter already 
_ Glebe, albeit it lie at ſome Diſtance from the Church, December 
6 . ¾ . 5 n 
The Deſignation of a Glebe advocated from the Preſbytery to the Lords upon Groundg 
ol Iniquity, December 5, 1710, Potter contra Ure of öhirgartoun. Sc ey > 


24, 1709, Lining con- 


x * 
H 0 ; 
- 


Hearing of Cauſes in the Inner houſe. Ses 


; ' TR 


e 5 Bankrupts, Service of Heirs. 
A General Retour as Heir of Line without Infeftment, carried Right to the Proviſion 
in 4 Contract of Marriage in Favours of Heirs Male, and impowered the Party to 


evacuate the Proviſion by diſponing to Heirs whatſoever, January 22, 1706, Livingtou 
contra Menxies. . a eee Lhe 


Perſonal Bonds ſeclud ing Executors fall to the Heir of Line, Fannary 22; 1706, Begbie 


A landward Heretor's principal Dwelling-houſe belongs to the eldeſt Heir Portioner; 


February 26, 1707, Cowie contra Cowies, without any Compenſation or Equivalent to be 


given to the younger Heirs therefore, March 5, 1707, inter Egſdem. And an Orchard 
not having been ſet for Rent goes with the Houſe to the eldeſt; without any Recom- 


pence to the reſt, June 24, 1708, inter Eoſdem, Which eldeſt was alſo preferred to the 
(.uftody of the Writs, ppon her granting * to make the ſame turthcoming to; 


of 


Materiarum. | N 49 


A Charge upon general Letters of Horning, ſuſtained 8 the Freeholders of a Shire 


Part- 


poſſeſſed of a competent 


A Fter elapſing of the Time which the Lords think fit to imploy in adviſing concluded 
A. Cauſes in the Beginning of the Seſſion, two Days weekly at leaſt, Y7z. Tueſday 
and Vedneſday appointed for hearing ordinary Actions in the Inner-houſe Roll, from 11 
aClock at furtheſt till 12, except the laſt five Sederunt Days of the Seſſion, November 20; 

1711, S. 10. Ad of Sederunt. . 1 1 . 


„„ <a 5 le 85 . 22 2 
Heirs. See Inventaru Benefſcium, Adjudicati- 
ons, Spuilzie, Paſſive Titles, Competition; 
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1708, Ragg contra-Brown. 


_ Gribtoun. 


his Heirs Mais 3, the Service was underſtood in. the Terme of the 
er 13, 1712, Earl of Dalhouſie contra Loud and Lady Hawley. V 
A Father in one of his four Daughters Contract of a ſecond Marriage, for himſelf, 
and as Bnrden-caker for his Daughter, obliged himſelf to make her a Bairn in the Houſe, 
and that ſhe ſhould ſhare equally with his other Daughters, of his Lands * 


\ \ 
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or to allow Tranſumpts to be made upon the equal Charges of all concerned, Fuly 22, 


1708, mter Eofdem, avs WM N. E . eng: nol TS 1 _— N rt EE 
Heirs and Bairns of Proviſion, not bound to relieve the Cantioner for their Proviſion, 


December 18, 1707, Dickſon of Hartrie contra Miln of Carridden. 1 
One having diſponed to another all oh, 5 he might happen to have to a Woman's E- 


tate, to whom he the Diſponer was pre 


umptive Heir, with a Procuratory to ſerve him 
Heir, in Caſe ſhe died without Heirs of her own Body: The Procuratory, tho' granted in 


her Lifetime, was ſuſtained as a ſufficient Warrant to ſerve the Granter, who. was out of 


the Kingdom, Heir to her, when the Succeſſion fell due to him by her Death, Juh 28, 


= 


Proceſs ſuſtained at the Inſtance of an Heir Male againſt the Heir of Line, for declar- 


ing that their Predeceſſor had Right to an Apgriſing upon another's Eſtate ; and that the 

Appriſing is affectable for the Purſuer's Relief of the Predeceſſors Debts; altho' theſe 
Debts were not libelled or produced: In Reſpect no Concluſion of Payment was libelled 
againſt the lineal Heir, Fe ru ary 8 1710, Earl of Lauderdale contra Lord Tefter. 1 


Adjudication of Lands from an apparent Heir, upon a Charge to enter Heir to one 


ſerved legitimus & propinquior Heres to his Father, and infeft in the ſaid Lands; found 


null at the Inſtance of an Appriſer thereof from the Perſon ſo indefinitely ſerved neareſt 
lawful Heir. In Reſpect of a Charter of the Lands granted to his Predeceſſor and his 
Heire Male, with a Precept of Seaſin, tho no Seaſin thereon Was produced, there being 
no Right to Heirs whatſoever in Campo, January 3, 1712, Ferguſſon contra Irving of 
An Heir of Line ſerved cum Beneficio Inventarii, having no Intromiſſion with the De- 
fun&'s Eſtate, but what was exhauſted by Payment of preferable Debts, and being debar- 


red from the reſt by 'a Competition for Preference with the Heir Male, decerned to af. 
ſign the Inventory to the Defunct's Creditor, or to pay the Debt due to him, November 
8, Vint contra Lord and Lady Hawley, © 


An eldeſt Son who was both Heir Male, and of Line to his Father, being ſpecially ſery- 
ed tanquam legitimus & propinquior Heres to him in Lands, 2 0 7 to the Father and 
ic laſt Inveſtiture, Novem. 


* 


Heretages, 


2 


reſerving Power to himſelf to uſe and diſpoſe as he thought fit; and the Daughter was 
obliged to provide her Shareof her Father's Eſtate to the Heirs of that Marriage. She 


 {arviving her Father, who made noSettlement,and dying without entring Heir to him: The 
Son of her firſt Marriage, who procured himſelf, as come in Place of his Mother, to be 
ſerved Heir in a Tenement of Land, as one of the four Heirs Portioners to the Grand-fa- 
ther; was found obliged to fulfil the Grand-father's Obligement to the Heir of Proviſion 
of the ſecond Marriage, and denude in his Favours, of that fourth Partof the Grand-father's 
Land wherein he was infeft as Heir Portioner, February-5, 1713, Balfour contra Greig. 


One ſerved Heir in general to the Receiver of a Diſpoſition (Who died infeft a me, with- 


out the Superior's Confirmation) having renounced and diſcharged the Diſpoſition - N ; 


The whole Right in the Defunct's Perſon, was found conveyed. by the general Service to 
the Heir; and the Heir's Diſcharge and Renunciation found to be a Mid-Impediment 
and effectual Stop to any ſubſequent Confirmation of the Infeftment a me, to hinder it 


to operate retro, to validate another's Infeftment upon a ſpecial Service, as Heir to the 


Obtainer of the Diſpoſition, uh 10, 1713, Douglaſs of Hiſlefide contra Somervell of 


Kennocks,, © 


No Proceſs ſuſtained in a Reduction ex Capite Le8i, at the Inſtance of Perſons deriving - 
Right from one in Ireland, as apparent Heir to the Granter of the Deed. quarrelled : Un- 


leſs the pretended apparent Heir's Propinquity to him, were inſtructed by a Service, 


or otherways, July 23, 1713, Gordon and Osburn contra Campbell and others. 
An Heir of Proviſion to the Granter of a Charter, not allowed to quarrel the fame 
for Want of Infeftment, in an Improbation at his Inſtance, but repelled Exceptione in the 
firſt Inſtance, upon his being ſubjidiarie liable to warrand the Right; without Necellity 


to call the Heir of Line, Fanuary 31, 1712, E. Forfar contra Gilbagy, 


A Wife having diſponed ſome Tenements to her Huſband's Children of any other Mar- 


riage, which failing to her own Brother, with this Proviſion, That the former ſucceeding 


by Virtue of that Diſpoſition, ſhould pay 100 J. Sterling to the latter; and he hapning 


to ſucceed by Virtue thereof, ſhould pay ſome particular 8ums to Perſons . 5 
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oned; the Brother ſucceeding ab inteſtato, without acknowledging the Diſpoſition, found 
not liable ſimply to theſe Perſons for the Sums payable to them, but liable only for fo : 
much thereof as he had free in his Hand, over and above the 100 l. Sterling, intended by 
the Diſpoſition for himſelf tanguam pracipuum, February 22, 1712, Turnbul contra Kinnier: 


DFE Heretable and Moveable: _ | 

Bond for Mony to be imployed on Heretable Security, in Favours of Heirs or Aſſig- 

-£Y. nies, without Mention of Executors, and declared to be Heretable, and noways 
Moveable thereafter , not rendred Moveable by a Charge of Horning, July 14, 1705, 

/ ͤ ni o hoy of ith RR 175 

855 A Perſon having, in his Contract of Marriage, obliged himſelf, his Heirs and Succeſſors 
in his Eſtate, to pay to the reſt of the Children, to be procreated of the Marriage, a 

certain Sum to be divided equally amongſt them at ſuch an Age; with this Proviſion, 
That the Portion of any of theſe younger Children dying unmarried,ſhould accreſce to the 
Survivers ; and there having been four Children, whereof one went abroad without re- 
turning: The Father diſponed his Eftate to his eldeſt Son, with the Burden of paying 
his anterior Debts, and with the Burdenofthe Proviſions of his other two Children, as 
their Portion natural. It was found, That the younger Childrens Proviſion became He- 
retable by the Father's ſupervenient Diſpoſition to his Son, December 4, 1707, Aitken con- 

tra Goodlets, 5 5 OTE On ps FRE BOO 8 5 

A Bond payable to one, and failing of him by Deceaſe to a blank Perſon, his Heirs, Exe- 
cutors, or Aſſignies; upon which, tho' it bore a Precept of Seaſin, the Creditor never took 

Infeftment, but by his Teſtament ordered his Son's Name to be inſerted in the Blank „ 
found to be heretably conceived, and the Nature thereof not altered by the Teſtament, 

January 16, 1711, Gray contra Cairncroſs. . 

3 „„ ere. —_ e 

Nꝰ publick High- way can be made upon a private Perſon's Property without his 

2 _ Conſent, or the uninterrupted Preſcription of 40 Years. But it being proved, That 

Fiſhers on Dunbar Coaſt, (when they could not by. Reaſon of High-winds make the 

Harbour of Dunbar with their Pato) are in Uſe of landing on the Duke of Roxburgh*'s 

Ground, and the Lieges in Ule of leading Fiſhes aud Neceſſaries for fiſhing to and from 

Dunbar, and the neighbouring Country, through that Ground, pon Payment of 8 d. 8 

Scots for the loaded Horſe, and 16 d. for the loaded Cart: The Lords declared the Duke's 

Property affected with the ſaid Quality, That there ſhould be ſtill Acceſs to the Lieges, for c 
paſſing thro* the ſaid Ground for the ſaid Ends, upon Payment of the Duties aforeſaid; 2 
But found, That the Duke could not, for incloſing his Ground, run his Dike within the 

Littus Maris, June 5, 1713, D. of Roxburgh contra Town of Dunbar. And it being made 

appear, That there is no Paſſage for Cart or Horſe, betwixt the Place to which the Lit- 
2 tus Maris comes, and à certain Rock in the Sea : The Lords found, That the Duke had 
3 Right to build the Wall of his Incloſure upon the ſaid Rock, but with ſuch Steps over the 
3 Wall within the Littus Maris, as will allow a Paſſage for walking on Foot upon the Lit- 

; tus Maris, for publick Uſe allennerly, June 19, 1713, inter Eoſdem. 8 
T Holding as confeſt. Se Inhibitions. 

A Decreet of Circumduction holding a Perſon as confeſt, after he had been forfeited, not 
2 ſuſtained to conſtitute a Debt in Prejudice of the Donatar of the Forfeiture, 
February 20, 1707, Callander of Craig forth contra L. of Lundin of that Ik,  __.. 
A perſon out of the Kingdom, holden as confeſt upon a Citation at the Market Croſs 
of Edinburgh, Peer and Shore of Leith, as equivalent toa perſonal Citation of one witlr- 
in the Kingdom, Fuly 3, 1708, Kinloch of Gilmertoun contra Forbes of Tolqubon. 


5 5  Holograph; S Wrüs 
2 A k Holograph Teſtament ſuſtained, tho wanting Date, Place, Writer's Namie, and 


Witneſſes: In Reſpect there was not any Teſtament of a particular Date com- 
peting therewith, Fanuary 20, 1709, Doctor Pennicook contra Campbell and Edgar 
and their Husbands. . Bo ͤĩ · . 

And a Holograph Writ not found null, upon this Ground, That it mentioned not the 
Place where it was granted, Fuly 14, 1709, Vallange of Poſfils contra M Doual of Freugh, 
e 1 TY : Homologation. See Vis & Metus, yet 
15 O uſing and founding on a Decreet; determining controverted Marches per Modym 
AAP Titali, in Actions at his . againſt tum ; No Homologation of a rout 
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Error in the ſaid Decreet, December 1, 1711, Wanchop of Cakemuir contra Hamilton of 
ei bits 4971 FF 2 ity 
. harge of Horning on ſix Days upon a Decreet Arbitral, ordaining Letters to pro- 
| A cnn in Form as effeirs, ſuſtained, in Reſpe& the Submiſſion a pak 4 Wachen 

to charge upon ſix Days, January 17, 1706, Lord Pitmedden contra ö Balfour. 8 

A Charge of Horning upon a Bond for Payment of Principal, Penalty, and Annual 
rents reſting unpaid in general, without reſtricting to ſo much Annualrent as was truly 
reſting, ſuſtained as a ſufficient Ground to aſſoilzie the Debtor from the Penalty, Novem- 
ber 27, 1708, Forbes contra Forbes. PFC 
A Creditor at whoſe Inſtance his Debtor was denounced, having conſented to his Re- 
laxation, he was not allowed to quarrel the ſame upon the Account of any Nullity or 
Informality; whatever a Third Party might do, Febrnary 10, 17 10, Wallace of Inghis- 


tonn contra Creditors of Spot. | 
A Man obliged in his Contract of Marriage to imploy a Sum upon Bond, Annualrent 
A or other Security, and take the Rights to himſelf and his Spouſe in Liferent, and 
to the Children of the Marriage in Fie, found not to have implemented the Contract, by 
taking Rights in the Terms foreſaid to a Lodging in Edinburgb bought by him, eſtimated 


Doctor Hay. But in Reſpect, that the Contract bore, That the Security to be taken for 


the Mony ſhould be ſuch as he thonght ſufficient at the Time; The Lords found the Te- 


nement to be a ſufficient Security, January 18, 1711, inter Eaſdem. 
5 | ; Houſfiold-pleniſning. 555 


I Nentted Cloth not reckoned Houſhold - furniture but wang plate, tho not deſtin d 


WA. for daily Uſe, as a great Baſon, Laver or Caddel-pot, ood to fall under the 
Denomination of Honſhold enen 
Marriage, was provided to the Half 
other Furniture, were of à far greater Value, than the alternative Sum, July 8 and 23, 
1709, Lady Rankallor contra Lady Hytow. © © 
e ST e e e Wives! con 

"A Huſband liable for the Annualrents only of a Debt contracted by his Wife before 
te Marriage, and not for the principal Sum, Fuly 13, 1708, Gordon of Cults con- 
tra Lady Gight and her Huſband, — ie FV 


EW ear oo 
155 a Competition betwixt a Tenant's Creditor who had poinded his whole Corns be- 


fore the Maſter's Rent was paid, and one deriving Right to the ſaid Rent by Afhgna- 
tion from an apparent Heir: The Lords found that the Aſſigny had Jus Hypotheca, tor 


the Year's Rent, as the Cedent the apparent Heir would have had, July 23, 1707, Ved- 


dlerburn of Blackneſ contra Baillie Mau. 


A Perfon who, intimating his Right to a Tenant's Moveables and Houſhold-pleniſh- 
ing by an Inſtrument of Poſſeſſion, debarred the Miſter from poinding the ſame for his 


Year's Rent Jure Hypothece, and did backſet the Goods to the Tenant, found liable to 


the Maſter for the faid Rent; albeit the Poinding was to have been executed in a Houſe 


not belonging to him, whither the Goods had been removed before granting of the Piſ- 
Poſition, June 30, 1708, Selkrig contra French. FVV 5 
A Right of Hypotheck competent to the Repairer of a Ship for his Expenees in refit- 
ting her, and the Owner liable alſo perſonally for the ſame: Becauſe he looſed the Re- 
pairer's Arreſtment of the Ship upon Caution, and carried her off to proſecute a Voyage 
after the Looſing, November 16, 1711, Watſon and others contra Arbuckle. opt 
boy ' , I. | | ; 
F „ N 
W T HE neareſt Agnate or Kinſman to a fatuous Perſon on the Father-ſide, hath Right 
1 to be his Tutor of Law; and the full Blood is preferred, Jure Repreſentations, * 


# 


o * 


in Favours of a Lady, who, by her Contract of 
of the Houſhold- furniture, Heirſhip not excepted, or 
to 500 Merks in her Option. Albeit the Silver Veſſels in Controverſie, abſtracting from 
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the Half Blood, who got a Gift of Tutory dative, when the other was Minor, February 
23, 1710, Moncrieff ot Mornipea contra Maxwell of Leckgebank, . 
One who got a Gift of Tutory dative to a fatuons Perſon, while his neareſt of Kin was 
Minor, having confirmed his Pupil ſole Executor qua neareſt of Kin to a Perſon who had 
another Friend in the ſame Propinquity of Blood at the Time, and became Cantioner tor 
his Pupil y and having uplifted the whole Subject confirmed : In a Proceſs apainſt him 
at the Inſtance of that other neareſt of Kin, for Payment of her Share, after he was ex- 
auctorated by the Tutor of Law's coming in his Place, he was found liable only titorio 
* Nomine, or as Cautioner for the Executor; and not liable tutorio Nomine, unleſs he have 
the Pupil's Effects in his Hand; nor yet as Cautioner for the Executor, till he and his 

: preſent Tutor be firſt diſcuſſed, December 14, 1711, Bomar and Swintolf contra Eundem, 
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Ignorantia Furis. See Priſoners, 
Impoſt. See Ale and Beer. 
; Improbation. See Reduction, Falſhood. 
F T HE Defender in an Improbation, not allowed to abide by the Writ quarrelled with this 
- 4 Quality as a true Writ and Deed ; except as to the Writer's Deſignation, February 
1, 1706, Maxwell of Monrieth contra Irving of Stank. — r 
Certification in an Improbation at the Inſtance of an Heir ſerved cum Beneficio Inventa- 
vi againſt ſome Bonds ot Proviſion, granted by the Defunct to a Wife and Children of a 
ſecond Marriage, not {topped upon this Ground, That the Writs called for were in the 
Hands of his the Defunct's Writer, November 22, 1705, Aytoun of that IIk contra Colvil! 
Lady ADS. 5 „ 5 
38 Debtor of a Defunct abſolved in a Purſuit at the Executor's Inſtance, by Compen- 
lation upon a Debt due to him by the Defunct; being reconvened on the fame Account 
by another Executor, who offered to improve incidenter the Execution of the Edict wheres 
upon the firſt Confirmation proceeded : It was found, That the Defender was not oblig'd 
to abide by the Verity of the Execution; and that Improbation was not competent in 
that State of the Proceſs, February 12, 1708, Lees contra Dinwoodie, See December 10; 
1708, inter Eoſdem, _ VF 1 | „ 
Tertification in an Improbation for not Production of a principal Right, refuſed, and 
an Extract thereof ſuſtained to ſatisfie the Production: In Reſpect the Defender was de- 
fired by a Letter from the Purſuer to purchaſe that Right, January 28, 1708, Glendin= 
ning contra Irving of Drumcoltammn. ES. . 
In a Competition for Maills and Duties betwixt two Adjudgers, the one having offer'd 
to improve a Diſcharge granted to the common Debtor, produced by the other Adjudger;, 
for proving that his Competitor had adjudged for a Debt that was ſatisfied; and the Pro- 
ducer of the Diſcharge having ſuffered the Term to be circumduced againſt him for not 
abiding by: The common Debtor was admitted for his Intereſt in the Proceſs, and allowed 
to abide bythe Verity of the ſaid Diſcharge, Fane 25, 1708, Conpland contra Caruthers. 
An inftrumentary Witneſs admitted cam Nota to depone tor improving a Party's Sub- 
ſcription; albeit he was to have been a Gainer by annulling the Writ. And the Sub- 
| ſcription of one of three Diſponers by two Notaries and tour Witneſſes being improved; 
for that one of theſe Witnelles diſowned his Subſcription, the Subſcriptions of the other 
two Diſponers were not found ts fall as Acceſſories with it; albeit they ſubſcribed as Con- 
ſenters: In Reſpe& the Right diſponed was then in their Perſon, & utile per inutile non 
vitiatur, November 23, 1708, Sym and Scct contra Donaldſon. ox 
In Imprebations all Acts for the ſecond Term are to be once called judicially among 
ether Acts, in Order to intimate to the Defender's Procurators to ſatisfie the Deſire thereof 
betwixt and a certain Day, to be appointed by the Ordinary, not exceeding ten Days: 
And the ſaid Intimation to be marked by the Clerks on the Margin of the Act, and ſub- 
ſcribed by the Ordinary. Where a ſecond Production is once made, and the Dues for 4 
ſecond Calling paid in with it, and great Aviſandum made therewith, and Certification 
granted contra non producta, all after Productions made before extracting Decreet of Certi= 
fication ſhall be received by the Clerks, and inſert in the Decreet without Neceſſity of 
any new Calling to make Aviſandum therewith, or to obtain a new Decreet of Certifica⸗ 
tion contra non producta, Ad of Sederunt, Fanuary 1, 179% 5 
The Defender in an Improbation having produced a Charter and Seaſin upon an Ap= 
priſing prior to the Purſuer's Right, without producing the Appriſing; The Lords grant- 
ed Certification contra non producta: Albeit the Defender offered to ſupport his Right, by. 
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proving 40 Years Poſſeſſion thereby, which was not competent, in that State of the Pro- 
ceſs, to exclude the Purſuer, January 25, 1709, Farquharſon contra Frazer of Doors, 


by, 
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The Defender in an Improbation who took Terms to produce, reponed againſt an ex- 
tracted Certification for not Production pronounced in the Hurry of the End of a Seſſion, 


upon Application made for Redreſs in the Beginning of the next, and Payment of the 


Purſuer's Expences modified by his Oath, November 4, 1709, Murray contra Wood, © 


PMP Writs againſt which a Certification in an Improbation was fairly extracted, not allow d 
to he received in upon Payment of the Expences of the Decreet, November 24, 1710, 


Colonel Preſton contra Colonel Erfeine. 


A Bond being granted for the Price of Land by the Purchaſer to a third Party, pay- 


able only after the Seller's purging all Inhibitions uſed againſt him before the Sale; that 


third Party was found entitled to purſue Reduction and Improbation of Inhibitions ob- 


ſtructing his Payment, Famary 29, 1712, Ogilvie contra E. Levin. 


Defenders in an Action having proponed Improbation againſt the Execution of the Sum- 
mons, and conſigned 40 Lib. The Purſuers were not found obliged to abide by the Exe- 


cutions ſub. Periculo falſi: In Reſpect the Meſſenger at the Bar abode by his own Executi- 
on, November 21, 1712, Mkenzie contra Inhabitants of Burntiſſand. And the Defenders 


were not allowed a Term to improve, unleſs. they would propone the Exception of 


. 


Falſhood peremptorie, December 2, 17 12, inter Eoſdem. 


- - The Uſerof a Meſſenger's Execution offered to be improved 28 falſe, ordained 10 abide 
by the ſame ſub Periculo falſ, and not ſuffered to abide by with this Quality, That he 


found it lying ina Proceſs among his Father's Writs. Albeit he was an Infant at the Date 


of the Execution; And the Perſon who now quarrels it, tho' compearing in the Proceſg 


where it was produced, never objected againſt it in theFather's Lifetime. But the Lords 


allowed him to proteſt at his abiding by upon any Quality he thought fit, Ju 30, 1713, 


Blair of Dunſtey contra M'dowal of Logan, DE: | 
Pk bet  Tredificatum Solo cedit, See Poſſeſſion; 


| 2 P upon the Act of Parliament for regulating Incloſures, ſuſtained before the 


. 


Indemnity, November 19, 1712, Agnew contra Campbell, 125 ; 
A Profeſſor of Divinity, having quitted his Office, in Obedience to a Sentence of the 
-Commuithon of Parliament for viſiting Univerſities, Ic. Fanuary 25, 1697, depriving 


ſcribing the Confeſſion of Faith; and the Poſt being legally ſupplied by another Fro 


Lords, the Purſuer producing the Right to the Land he was incloſing cum Proceſn ; 
albeit the like Proceſs had been commenc'd before the Juſtices of Peace in King William's 


Time: Since that was taken up before Latiſ-conteſtation, February 7, 1796, Lord Beil- 

baden contra Lord David Hay. 5 rn TE 

Ihe Act 41. Parl. 1. Ch. 2. found to be a perpetual Law, in ſo far as, to incourage In- 
Cloſing, it impowers Juſtices of Peace to caſt about the High-ways: Tho' the Clauſes ap- 

pointing Heretors and Liferenters to incloſe and plant a certain Quantity of Ground, and 
exempting from Ceſs, be temporary, July 28, 1713, Dunbar of Thundertoun contra Cor, 
don of Gordonſtoun. 1 5 e . 


| 5 Indemnity. | See Bankrupt. ; 


vinces, for any Malverſations in his Office of Conſervator, preceding the Date of the 


Indemnity : Albeit he was called in Queſtion for the ſame before the Indemnity, and 


re- acted them after it, November 19, 1707, Sir Alexander Cuming contra Sir Aae, 


hh... | 5 
One partie's invading another during the Dependence of a Proceſs, which in the "" 2 
219. Far. 14. F. 6. infers Loſs of the Plea, not pardoned by the Act of Indemnity , Fobru= 
ary 22, 1712, Robertſon contra Robertſon of Strowan. —— 5 
One committing Fornication ſince the Indemnity, ſubjected to the double Penalty of 


a repeated Tranſꝑreſſion, upon the Account of Fornication, committed by him before the 


him for refuſing to qualifie himſelf, by taking the Oaths to the Government, and ſub- 
fellor 


* 


553 A Defence founded on the Queen's Indemnity in March 1703, which pardons and re- 
1 mits all Breaches, or Abuſes of, or Malverſations in publick Truſt, with all other 
Crimes, Delinquencies, or Tranſgreſſions of Omiſſion or Commiſſion, in ſo far as theſame 
may infer any Pain or Puniſhment in the Lives, Fortunes, or Reputations of her Scotiſo 
Subjects; ſuſtained to exculpate the Conſervator of their Privileges in the united Pro- 
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feſſor admitted thereto after the Year 1703: He was not reponed upon the Act of In- 
demnity in that Year, July 21, 1713, Doctor Garden contra Anderſon. 55 
5 2 5 Ignfeftments. . ; 
bt A Curator having procured e of a Decreet againſt him, at the Inſtance of 5 
Co: curator, for a great Ballance due to the Minor, by the Suſpender as his Factor, 
upon Enſigning a Diſpoſition of all his Eſtate, for Security of the ſaid Bailance : Dur- 
ing the Dependance ot which Suſpenſion, the Lords, upon a Bill given in by the Char- 
ger, repreſenting, That the Suſpender's Affairs were gone in Confuſion, and that himſelf 
| had * and his Creditors were affecting his Eſtate by Diligence, allowed the con- 
ſigned Diſpoſition to be regiſtred, and given up to the Charger, in Order to take Infeft- 
ment thereon, for Security of what Ballance ſhould be found due to the Minor, in the Event 
of the Compt and Reckoning, February 24, 1709, Dow contra Seton. 
A Perſon having an Infeftment of Annualrent in ſeveral Lands belonging to his Debtor; 
in one of which another Creditor hath a poſterior particular Infeftment; and having alſo 
_ a general Infeftment for another Debt, poſterior to the other's particular Infeftment: He 
may exact the whole Annualrent in his firſt Infeftment, out of any of the Lands affect- 
ed thereby; and being ſo paid, that Right extinguiſheth, ſo as it cannot be aſſigned 
to the Creditor excladed., But if that Creditor pay the Sum in the preferable In- 
feltment out of his own Means and Effects, he may oblige the Creditor whom he ſa- 
tisfieth, to communicate and aſſign the ſaid Infeftment to him, for recovering proporti- 
onable Payment of his Annualrent, out of the other Lands, with this Quality, That the 
Aſlignation ſhould not be made Uſe of againſt the Cedent's other Infeftment, December 
21, 1710, Pitcairn contra Haliday. JV „ 
An Annualrenter's Intromijtions applyed, not only for ſatisfying the bygone Annu- 
alrents, but even for extinguiſhing the principal Sum, for which the Infeftment of An- 
nualrent was granted: Albeit that Infeftment was then in the Perſon of a ſingular Suc- 
ceſſor, who had adjudged it, February 20, 1711, Baillie of L amingtoun contra Sir Villiam 
Menzies, Vid. Fanuary 25, 1711. e, n 
Infeftment upon an heretable Bond of Relief of certain Debts, granted by one who 
had Right by ſimple Diſpoſition to an Appriſing of the Lands in which the Infeftment 
was taken, containing a Procuratory of Reſignation, and Aſſignation to the Mails and 
Duties; found to convey the Diſpoſition for Security and Relief of the Debts mention- 
_ edin the Infeftment ; and to exclude a poſterior Diſpoſition of theſe Lands, containing 
an Aſſignation to the Writs and Evidents, December 19, 17 10, Colonel Erskine contra Six 
George Hamilron, „ „„ 15 
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Informations and Petitions, 


9 8 He Act of Sederunt February 6, 1692, regulating the Order of Informations and Petiti- 
Ions, is to be duly obſerved, and that all Papers given in to tlie Boxes, muſt have the 
Name of the Advocate Drawer, ſubjoined thereto, who ſhall anſwer for the Contents, and 
be cenſurable in the Terms ot the 23 Article of the Regulations 1695. Reclaiming Bills 
mould bear the Date of the ingiving, and of the Interlocutor complained of ; and Print- 
ers ought to print no Petition, Anſwer or Information without a Warrant, ſigned by an 
Advocate, whoſe Name ſhall be printed at the Bottom thereof: With Certification, 
That the Lords will give no Deliverance upon any Paper not offered in the Order above. 
mentioned, December 19, 1710, Act of Sederunt. 5 V 


Inhibition. See Diſpoſition, Executions, Re- 
; „„ ES Cohn. „ 
T” Xecutions of an Inhibition upon a Paper apart ſuſtained, tho' the Inhibiter and Per- 
E ſon inhibited, were only therein- mentioned by their Names, withthe Quality of 
within deſgned; and the Lieges inhibited in Manner within-written, without Tpecitying , 8 
what they were inhibited to do; and the Execution at the Market Croſs bore not the 1 
Words open Proclamation, but only Three Oyeſſes, open and public Reading : In Reſpect 
many Executions of Inhibition about that Time were found to run in that Strain, and tie 
Regiſtration of the Letters, and Executions aſcertained the Parties, February 14, 1706, E. 
of Levin contra Durham of Largo and Nicolſon of Trabroun. _ „ | 
A Wife's being allowed to tap and receive in Ale from Brewers, with her Huſband 8 
Knowledge, after an Inhibition executed againſt her by him; found relevant to make him 
1 r to the Brewers for the Price of that Ale, and probable by his Oath, July 5, 17093 
WF copkrs ao BS | Inhibition 


— 


5 1711, Nairn of Drumkilbo contra Betſon of Kilry, 


ty inhibited, otherways th: to the a 
Delivery of a ſubſcribed Copy ro the Party; Nor yet 3. That there were Witneſſes to 
the leaving of the Copy, but only to the affixing. All which Nullities, objected againſt 
the Execution, were repelled, July 8, 1713, Baillie of Parbroth contra Misbets. 
Inhibition upon a conditional Debt difcharged, in Reſpect there was no preſent juſt 
Reaſon for inhibiting, July 17, 1713, Vier Supplicant contra Denchar, 


Inhibition not effectual againſt a Decreet in Abſence, holding the inhibited Perſoncon- 


' feſt upon a Debt due by him to the Obtainer of the Decreet. Here the inhibited Per- 


ſon was dead when the Decreet againſt him was quarrelled ex Capite Inhibitionis, Fuly 11, 


1 


One having, after he ſtood inhibited at a Creditor's Inſtance, diſponed certain Lands to 


others, in Implement of his anterior Bond, to relieve them of their Obligement, to in- 


feft a Lady in theſe Lands: The Diſpoſition was found ſufficiently ſupported againſt 


Reduction ex Capite Inhibitioms, by the Bond of Relief granted before the Inhibition, 


January 16, 1713, Gordon contra Gordon and others. 2 
Initibition ſuſtained upon a general Charge to enter Heir, in ſo far as concerned Debts 


particularly libelled in the general Charge, February 17, 1713, Livingſton and Tait her 


Husband contra Forreſt. 


Execution of an Inkibirion ſuſtained : Albeit 1. it did not deſign the Inhibiter, or Par- 
by a general Relation to the Letters; 2. It did not bear 


Innovation. See Precepts, Bills of Exchange, 
Fraud, | EG 


Y Aking a Precept by a Creditor upon the Debtor of his Debtor by Bond ( whereby 8 


the Perſon drawn upon, was to retire the Drawer's Bonds and Tickets, with all 


Diligence done againſt him, and to get a general Diſcharge in his Favours from the Cre- 
ditor) obtaining the Precept accepted, receiving partial Payment, and a Bond of Cor- 
roboration for the Remainder, payable at a certain Time, found to be no Innovation of 
the firſt Bond, July 10, 1706, Sir Alexander Brand contra Tor/ton. 


A Bond being granted by a Father to his infant Daughter, payable 13 Vears thereafter, 
with Annualrent from the Term of Payment; and a poſterior Bond for a greater Sum, 


- Payable and bearing Annualrent Two Years anda Half ſooner than the firſt ; Both which 


Bonds bore, That in Caſe the Daughter hapned to die Childleſs, before ſhe were Tear and Day 


married, the Sums ſhould return to the Father's Heirs, and alſo, That the ſame was granted in 
Satisfaction of all that he could claim by her Father's Deceaſe , But the 2d Bond, excepted 

what be ſhould pleaſe to leave her: The Lords found, That the Daughter had not Right | 
to both Bends, but that the firſt was innovated by, and included in the laſt, February 
24, 1709, Burnet and her Husband contra Baron Mait land, and Toung of Oldbar. a5 


One having obliged himſelf by Ticket topay to another a certain Sum, as the Price of 


. Rigging furniſhed to him for a Ship, belonging to the Government, whereof he was 
Captain, payable when a Ceſs impoſed, for outrigging that Ship is paid; and the Credi- 


tor in the Ticket having afterwards taken a Bill from the Debtor upon his Factor, or- 
dering him to pay the ſaid Sum to the Creditor out of the firſt and readieſt Mony due to 


the Drawer, out of the Equivalent, which Bill was accepted: The Ticket was found 
payable at the Term, when the Ceſs aforeſaid fell due by the Country to the Publick; and 


the 


. 


. ' \ 
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Index Materiarum. 57 
the Creditors taking the poſterior Bill, was found to be no Innovation of the Ticket 
June 26, 1711, Captain Oſwald contra Captain Gordon. 1 T 
| One having charged for the whole Sum in a Bond, after the Debtor h 

Bill for a Part thereof, drawn by the Charger payable to a Third Party, who by his De- 

_ Claration produced, appeaxed to be only a Truſtee for the Drawer's Behoof : The Debtor 
in the Bond was, notwithſtanding his Acceptance of the Bill, found liable to pay the 

whole Sum charged tor ; the Charger finding Caution, upon Payment, to warrand the 
Payer, againſt all further Payment by Virtue of the Bill, Fuly 10, 1713, Ramſay and 
Reid contra Spalding of Aſpintilly. | | a 


— 


ad accepted 2 


Inſtruments. See Aſſignation. 


Inftrumentum penes Debitorem repertum, 


R Elevant to extinguiſh an heretable Bond, upon which Infeftment had followed, and 
an Aſſignation thereto, that both were in the Hands of the Debtor after the Cre: 

ditor's Deceaſe, before Delivery to the Aſhgny, Fanuary 26, 1710, Simſon and White 
her Husband contra Rollo of Powhouſe. „ 1 2 


An heretable Bond of Proviſion to a younger Child clothed with Infeftment, innovat- 
ed by a poſterior Contract, wherein the Creditor accepted the Heir's Obligation for the 
Mony, in full Satisfaction of all former Proviſions made to her by her Father 


f f „ which ſhe 
po diſcharged the Heir of, Fuly 17, 1712, Clark and Reid contra Creditors of Rroadben _ 


* | a 
— 8 


— 


Interdictions. 


A Diſpoſition by a Perſon interdicted after the Interdiction fell by Death of the Quo- 
um of Interdidors, not reducible ex Capite Iuterdictionis, December 8, 1708, 
Hepburn contra Hp burn; Nor yet upon the Head of Prodigality and Weakneſs, Fanuary 
3, 1709, mter Foſdem. - | 0 205 | 5 Ps 
Not ſufficient to ſuſtain a Bond granted by an interdicted Perſon, without Conſent of 
ſe ſubſcribed Witneſſes to it, Novomber 24, 1710, Law contra 


his Interdictors, that the 
Turnbull, 8 


L Lands being diſponed to one, and the Heirs Male of his Body, which failing to ano? 
ther, with this Proviſion, That it ſhould not be in the former's Power to burden 
the Lands with more, as ſo much Debt; and he having afterwards interdicted himſelf, 
and, with Conſent of his Interdictors, granted for Love and Favour an heretable Bond 
with Infeftment to his neareſt of Kin, when he had no Proſpe& of Children of his own 
Body : The Lords ſuſtained the Bond, tho gratuitous, it being granted with Conſent of 
the Interdictors, July 19, 1711, Rae and Corſan contra Maxwell of Munſhes, © 5 


f 


Interlocutors. 


= ] Nterlocutors pronounced by any Ordinary in Abſence of the Party, mult be ſigned the 
I Day when pronounced; and thoſe proceeding on Debate, muſt be ſigned at fartheſt 
3 within fix Days atter pronouncing, otherwiſe they're null Except Interlocutors on 
Debate the Two laſt Days of the Seſſion, which are to be ſubſcribed within 48 Hours 
of the pronouncing, and otherwiſe are null. Interlocutors ſigned after the Seſſion is up, 
are alſo null. Where Interlocutors are not ſubſcribed of the Date of pronouncing, the 
Clerk muſt prefix to the Minute the true Date of the Pleading and Pronouncing, and ſub- 
join to the Interlocutor the Day it was ſigned. Acts, Decreets, and Proteſtations are 
75 A put up in the Minute Book of the Date when they are ſigned. Ac of Sederunt, 
July 8, 1709. N N | 9 85 


: Interlining. See Gifts, Writs: 


Interruption. See Preſcription; 


Intimation. See Aſſignation. 
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|  leit ſeveral Daughters, Fuly 17, 1712, Dame Rachel Nicolſon contra Doctor Oſwald, 


| betwixt and a certain Term inſtruc Payment of any Part of the Sums corroborated; the 
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Hrentarii Benefictum. 

I Noentarii Beneficium not allowed to an Heir who had given up and recorded Inventories 

= in another Sheriff. court, than that of the Shire where the Subject inventored lay 

and where the Inventory mentioned only the Extent of heretable Debts due to the Defunct 

in Groſs, without ſpecifying the particular Bonds and Debtors, February 11, 1708, 

MFkay contra Sinclair of Stempſter. : fn Ra Re pins Goes firid 
Nor yet was the Benefit of Inventory profitable to one who gave up Inventories after 

the Service, tho within the Amus deliberandi, and before he had any Intromithon, or was 

cited by any Creditor, or infeft upon the Service, February 19, 170 9, Campbell contra 


| Campbell of Burnbank, 


Jointure-houſe. See Damages. 
Irritancy. See Clauſes, Reverſion; 
A Perſon having taken a Tack of his own Tithes, and given Bond for a Graſſum, 


upon receiving a Backbond, with this Quality, That if againſt a certain Term 
he produced a better Right to his own Tithes than the Setter had, the Bond 


| ſhould be null; and his not producing ſich a Right in the Interval ſhould irritate the 


Backbond, and give full Force to the Bond; was a Matter of three Years after elapſing 
of the Term, allowed, in a Suſpenſion of a Charge on the Bond, to purge tlie Irritancy 
mary 8, 1708, Cochran contra Lord Bargeny. 8 5 3 

A gratuitous Bond for a Sum of Mony, with this Quality, That it ſhould be null, if 
the Granter were decerned to pay to a third Party another Sum for which he was then 
under Proceſs before the Seſſion, irritated and void by the Granter's Payment of that 


of the Backbond, by producing a preferable Right; the Irritancy not being declared, Ja- 


Sal other Sum, by Virtue of a Decreet-arbitral, upon a Submiſſion of the Proceſs entred into 
by him without Conſent of the conditional Creditor, February 5, 1708, Scot contra Seton. 
Unleſs he the conditional Creditor could alledge a Defence whereupon the Debtor might 


have been aſſoilzied from the depending Plea, November 12, 1708, inter Eoſdem. 
A Lady having by Contra& with her Huſband's Heir of Tailzie, for the Weal and 

Standing of his Family, reſtricted her Liferent-annuity . with ſeveral ſtrict Clauſes irri- 

tant: The Eaſe thereof was found affectable for a Proviſion and Aliment to the Relict of 


a former Heir, albeit the Irritancies in the Reſtriction were incurred; ſo long as the Lady 
| who reſtricted, did not claim the Benefit of her full Annuity, December 24, 1709, Lady 
. PC Oo ab Ds At or ag 

A Clauſe in a Daughter's Bond of Proviſion that it ſhould be null, in Caſe ſhe married 


without Conſent of one of two Perſons, not relevant, upon her marrying without ſuch a 


previous Conſent, to reſtrict the Proviſion as extravagant: Becauſe the Match was not 


unreaſonable, the Truſtee, by whoſe' Conſent it ſhould have been concluded, declared 
judicially, That he had nothing to object againſt the ſame, and the Narrative of the 
Bond bore the Proviſion to be moderate according to the-Father's Fortune, and he was 


| beſt Judge of his own Condition, Fuly 7, 1710, Buntine contra Buchanan of Drummahill. 


A Man who, by his Bond granted to a young Woman in Conſideration of a Sum aſ- 
ſigned to him by her Friend, under that expreſs Condition, obliged himſelf to pay to her 


ſuch a Sum at the next Term after her Marriage, ſhe always acquainting him therewith, 


and taking his Conſent thereto, found liable to pay the Mony to the Creditor after her 


Marriage; albeit he was not acquainted therewith : In Reſpect ſhe had married regularly 
with her Father's Conſent, and there was no ſuch Quality in the Allignation, which 


was the onerous Cauſe of the Bond, Fuly 20, 1710, Aliſon contra Duncan. E 
« A Lady having renounced her Jointure with this Proviſion, That if it ſhould happen 
theParty in whoſe Favours ſhe renounced to die without Heirs Male of his Body; or to 
have but one Daughter, then and in either Caſe the Renunciation ſhould be null: The 
Lords found the Renunciation null upon his dying without any ſuch Heir Male, tho' he 


One having corroborated his former Bonds with this Proviſion, That in Cafe he ſhould 
{ſame ſhould be diſcounted to him, without Prejudice of his Action of Recourſe for Repe- 


tition after elapſing of the faid Term but that the aforeſaid Proviſion ſhould not afford 
any Ground of Suſpenſion after the ſaid Term: Compenſation proponed by the uns 
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of the Bond by Way of Suſpenſion, was allowed, notwithſtanding that the Writs for ins 
ſtructing the fame were not offered to the Creditor before the Term aforeſaid; but only 
no produced, February 18, 1713, Gordon contra D, of Gordon. | 


 Tudses; 


Aillies of 4 Burgh con petent to judge concerning Debts | ade to the Burgh, Fuly 177 
B 1706, The Town Trager of Dunbar contra Pringle. 8, Jah 17, 


Abſolvitor in Favours of a . for Damages the Purſuers were put to by 
a Poinding executed upon an umjuſt Decreet of poinding the Ground pronounc'd 
by the Detender againſt Tenants, without allowing the Heretor to be called, 


* 
1706, Black and other Tenants of Gogar contra Mill of Grange. Ju * 235 
A Sheriff: clerk competent to judge in Abſence of the Sheriff · depute, by Virtue of a Com- 
miſſion from the Sheriff: principal, and his Clerk-depute to officiate as Clerk, Jam ary 
24, 1711, Binmng contra Cook and Arnot, | 188 


— 


18 


{ 


J uriſdiction. See Judges. 


A Lord Conſtable having named one of the Baillies of a Royal Burgh to be his Iuſtici- 
ary-depute; and it being ordained by an Act of Council thereof ( the ſaid Depute 
and not the Principal, being preſent and conſenting ) that fo long as the Conſtable had 
the naming of one of their Baillies to be his Depute, the Fines of the Juſticiary- court 
ſhould belong to the Town, and be uplifted by their Treaſurer: The ſaid Act of Council 
with 40 Years Poſſeſſion, was not ſuſtained a Title of Preſcription, to ſeparate the Bene- 
Ht of the Fines impoſed by the Juſticiary-depute, from the Tarifdition and apply the 
ſame to the Town; tho? fortified by a ſolemn Contract betwixt them and the Confſtable's 
Predeceſſors, acknowledging that the Town had ſome Pretenſion to the Juriſdiction of 
| Juſticiary within it ſelf, and obliging the Conſtable to grant a yearly Deputation of the 
Office of Juſticiary and Conſtabulary to one of the Baillies thereof to be named by himſelf 
July 24, 1707, Town of Brechin contra E. of Paumure and the Lord Grange. 


Jus acereſcendi, Ses Truſt. 


IIhibition uſed by an Aſſigny found to accrue to a poſterior Aſſigny. after Reduction of 
| I the firſt Aſſignation, if it be not reduced ex Capite Fraudis, 55 23, 1713, Sno 
=. contra Miller, 55% „% 20 Os 
Fly: Jus Mariti, See Huſband, Wives; Terce, 
. C0 Aliment. Wn i ng 
A Huſband not allowed to repete a Legacy given by his Wife in Money before her 
Death: In Reſpect ſhe had diſponed to him a conſiderable Eſtate in Bonds bearing 
111 that fell not under the Jus Mariti, July 14, 1705, Somervet contra Dundas 
and Anderſon. _ )) 8 
4 Wife ( whoſe Huſband was Major) reponed upon the Head of Minority and Lefion; 
_ againſt a Diſcharge by her and her Huſband of Debts belonging to her; and againſt 4 
Diſpoſition of her Lands granted with his Conſent, and him as taking Burden for her to 
her Father and Tutor; was excluded from the Annualrent and Rents during the Marriage; 
as falling under the Huſband's us Mariti, which with his Courtefie was found cut off by 
the Deeds aforeſaid, ul) 25, 1705, and Fuly 4, 1706, Hamilton and Boſwell againſt 
| Boſwell. But theſe Rents were ſuſtained to compenſate pro tanto the Articles of tlie Tu- 


Sora DiGharme, November 22,1905, inter Zoldem; Go EE i nr 
A Man and his Wife having by a Contract agreed to live ſeparately, and renounced 
Dine inde what either could claim of other as if they had never been married; and the 
ife having, after this Separation bona Gratia, agreed with her Son of a former Marri- 
age to reſtrict the Jointure payable by him: The Reſtriction of the Jointure was found 
effectual during the ſtanding of the Contract of Separation; but found to fall with that 
Contract, and the Huſband and his Wife found to have Right to her full Jointure, how 
Toon the Separation was paſt from by mutual Conſent; and they came to be reconciled and 
to cohabit, Febriary 12, 1713; Forbes of Blacktoun contra Abernethy of Meyen;, 
The Benefit of a Man's Renunciation of his Wite's Jointure before their Marriage, 
which he obliged himſelf to renew in Favours of ber Aſſignies, when and how oft heſhould 
be required; found to recur to himſelf Jure Mariti, immediately after the Marriage; the 
Wite not having exerced the Faculty of aſſigning before the Marriage; Fuly 14, 1709 
 Pallange of Nils contra M*Dowal of Freugh. 5 1 4 


on 


60 Index Materiarum. 
"Fs anted-to a Lady, in Lieu of the ordinary Compliment of a Gown, ſor con- 
Pt, N 5 Alienation of her Husband's Lands, found not compenſable by another 


. of the ſame Date, grant ae Grat 
Flt 338 In Reſpect Ru firſt Bund was of the Nature of Paraphernalia, which exclude 


the Jus Mariti, July 26, 1709, Murray Lady Pitfirren contra Wood. 


A Man having, to oblige his Wife to return to his Family which ſhe had deſerted, 


| becauſe of his maltreating her, granted Bond to pay her a certain yearly Aliment, in 


Caſe of a ſupervening Separation thro his Fault Fig ſhe having upon juſt Grounds of 


s further Severity towards her again diverted from him, and procured a Decreet, mo- 
TS a Amer to her, which ſhe extracted A Charge thereafter at her In- 


difying a yearl - 4h 
1 again ber Huſband for the alimentary Proviſion in the Bond, as being greater 


than the Lords Modification, was /impliciter ſuſpended, January 6, 1710, Blair contra 
1 Huſband. 4 | X ? — \ | . f 5 | J N 
8888 28 7 5 Jus ſuperveniens. See Clauſes, 55 
Wife having diſponed her Eſtate to her ſecond Husband, upon his granting Back- 

A bond, to provide her to a Liferent of the whole, and the Children to be procreated 
betwixt them, to the Fee of the equal Half; and he having acquired a former Right made 


5 * 


by his Wife to her firſt Huſband's Father, after that he the ſecond Husband had entred 


to, and continued many Years in peaceable Poſſeſſion by Virtue of the Diſpoſition to 
himſelf: It was found, That the ſecond Husband could not make Uſe of the fu- 
pervenient Right, to exclude the only Child of the Marriage from the Benefit of his 
 Back-bond; and that his neceſſary Expences ſhould come off the whole Eſtate, and not 


off the Child's Half only, July 24, 1706, Carruthers and her Husband contra Carruthers 


of Dormont. 


: of another Adjudger : He being neither a Poſſeſſor, nor called in the Removing, June 
30, 1708, Rule contra Purdie. | | 


Jus tertii, See Superiority. 


A Perſon having a real Right upon Lands, allowed to object againſt a competing Adju- 
dication, that it was null, for being led upon a Bond paid by the Debtor ; Albeit he 


who quarrelled the Adindication, derived no Right from the Perſon againſt whom it was 
led, December 16, 1708, Colonel Erskine contra Sir George Hamilton. abs 


Juſtices of Peace. See Fornication. 


* 


5 AN exorbitant Fineimpoſed by] aſtices of Peace for a Riot, reſtricted to a leſs Sum 


by the Lords, Fanuary 19, 1719,” Dickſon contra Hume. 


Their Sentences in Matters of Exciſe are final, and not liable to the Lords Review, 


January 25, 1710, Paterſon contra Sir James Ramſay of Bamf and others. 


3 


]uſtices of Peace having fined a Perſon in 50 J. Scots, for double Contumacy in not 


appearing to anſwer to a Complaint againſt him for a Riot, and to find Bail for keeping 


the Peace, after he was Twice perſonally cited : The Lords reſtricted the Fine to Ten 


Pounds; and thought that none could be fined for not finding Caution to keep the Peace, 


but only be committed to Priſon, November 9, 1710, Juſtices of Peace of the Shire of 


Migtoun contra Martin of Mool. 


mall Debts, expreſly allowed to be purſued before them by the Act of Parliament 1667, 
December 15, 1710, Forſyth contra Richie, MAL TS” . 


A Suit depending before the Juſtices of peace, againſt Tranſgreſſors, by running and 


reſetting uncuſtomed Goods, advocated at the Purſuer's Inſtance, and remitted to the Ex- 


chequer, after Witneſſes had been examined, Fanuary 9, 1711, Hres, Mure, and Ballan- 


iyne contra Hunter and Campbell. WA" e ce 3 
]jiuſtices of Peace not competent to judge of Scandal, or verbal Injuries, July 17, 1711, 
Sharp of Hoddam contra Maxwell of Comhill. | E 5 
]uſtices of Peace have Jurisdiction by the Act of Parliament to judge the Inhabitants 


of a Burgh (which before the regular Conſtitution of Judicature had by Charters from 
the Sovereign, a Power to repledge their Inhabitants) for the unwarrantable Import of 


Triſh Victual ; and may ſuſtain the Libel relevant to be proved by their Oaths. But 
the Lords thought fit to modifie a Fine impoſed by the Juſtices upon each of theſe Of- 
fenders, according to their reſpective Circumſtances, and Quality of the Offence, Janu- 
ary 24, 1712, Juſtices of Peace of the Shire of Air contra Town of Irving, and ſome 
Inhabitants thereof. „„ JC a8 
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ed by her Husband for the like Sum to the Granter of the 


OT competent to an Adjudger of a Tenement, to quarrel the Formality of the Exe: 
cution of a Warning in aProceſs of Removing againſt the Tenants, at the Inſtance 


'--_ _ Juſtices of Peace not competent to judge in Actions upon the paſſive Titles, except for 


= 
- 


* | E 
% 
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}: 


Ls - 
Legacies; 


| A Perſon having left to his eldeſt Nephew, 6000 Merks, and to the faid Nephew's 
73 Brothers and Siſters 7000 Merks, all to be liferented by the Legarar's Father; 
with Power to the Executors nominate, without Conſent of the ſaid Father, to pay 
the 6500 Merks to the eldeſt Nephew, or ſo much thereof as they ſhould rhink fir, 
always paying the Superplus of the ſame to his ſaid Brother and Siſters, by ſuch Proporti- 
ons as they, with Conſent of the Father, ſhould think expedient : The Lords found, 
That the Executors could nor, after the Father's Deceaſe, exerce their Power to evacuate 
the Legacy left to the eldeſt Nephew, by ordaining the Whole to be paid to his Brother 
and Siſters, in Prejudice of his lawful Creditor, 24 December 1709, Executors of 


* 


Burnet contra Pantunn. 5 HY 

A Teſtator having burdened his Executor with the Payment of his Debts, with put- 
ring a Through ſttone upon his Grave, and finiſhing the building of a Tenement out of 
the firſt and readieſt of the Executry; and left a ſpecial Legacy to a Child, of a Sum 
contained in a Bond granted to the Teſtator by the Child's Father; and the Executor 


having charged the Father, as Adminiſtrator in Law to the Legatary, for Payment of 


the Debt and denounc'd him: The Charge was found unwatrantable, and the Horning 


and Exccutions ordained to be put in the Clerks Hands, in order to be cancelled and 


taz d at the Signet, 27 December 1711, Gray contra Cockburn, 


Letter of Credit, ( See Bills of Exchange.) 


Writs, |. > 


* 


A Man having given Ct edit by a Letter to his Brother for Thirty Pound Seerliy 


liable to ſatisty both, July 26. 1705, Eliot contra Hume, 
Letter Miſſive: 


 INAyment of a Bond not inſtructed by a miſſive Letter, not being holograph; nor in 


re mercatoria, 27 December 17 io, Gordon of Buckie contra Macintoſh of Borlam. 


N Libel. See Summons; 
; . ſaries, Confirmation, Decreets. e 


| Wife decerned Executrix qua Creditrix to her Father upon a Bond of Proviſion; 
A _ having taken out a Licenſe to purſue a Debt due to the Defunct, by vertue 


whereof ſhe commenced a Proceſs againſt the ' Debtor, and uſed Diligence by Inhibition 


upon the Dependance, and dying before Decreet or Confirmation: It was found that 
the Inhibition fell; and that a Decreet and Confirmation ar the Inſtance of her Children, 


Executors Darive as neareſt of Kin to her, and Exceutors Creditors to their grand Fa- 
ther, with Adjudication thereon, could not ſupply the Deſect, ro make the Inhibition 


ſubſiſt in their Favours, in a Competition with the Debror's other Creditors, June 30 


1705, Jackſons contra Carnwath and the Creditots of Cockburn, ; 


A Licenſe ro purſue before the Commiſſaries for a Debt unconfirmed, not neceflary 


to the Executor decerned and confirmed by the ſame Commiſſaries, 10 January 1710, 
Bothwel of Glencorſs contra Trotter of Mortounhall, 2 — 


* 


8 Liferents. 


Ight Hundred Merks, payable to a Lady out of her Jointure- Lands, at two Terms 
E of the Year, Wirſunday and Martinmaſs by equal Protions, yeatly, termly and 
proportionally during her Lifetime: Due only for the laſt Term preceeding her De- 
ceaſe : And no Proportion thereof due from that Term, till the Day of her Death, 
which happened about four Months after, 22 February 1711, Laurie contra Sir Alexan- 
der Maxwell, o e 50 ob 


b - 


they 


| | 2 
{4 which he deſired hi m to take up by Bill from one or other of Two Perſons, and 
it ſhould be punctually honoured ; and he having received the whole Thirty Pound from 
the one, and Thirteen Pound ſrom the other; The Writer of the Lerter was found 
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Lis alibi pendene, Ses depending Actioh 
Incloſures. | 7 | 
5 Ni ints, in England, and render'd litigious there before the 
| Court of Chancery,fuſtained as the habile Title of Action in Scotland, without re- 


gard to the lis pendens before the Chancery of England, July 5, 1706, Colonel Cun- 


ningham contra Lady Semple. 
5 Litigioſa Res. . See Aſſignations. 


Tocus fœmnitemia. See Declaration of an A- 
greement, Ruß. FS 


J EI interventus by a Perſon's. accepting ſome Guinea's upon a Set for ſtating the 
N Price of Shares in the African-Company, and allowing the Giver his Choice, 
who made his Option; ſuſtained, to cut off the Benefit of locus penitentis z, tho the 


Aſſignations to theſe Shares were not perfected and delivered, July 14, 1708, Grabam 


: 


contra Corbet. CCC | 

A Perſon having ſigned a Minute of Sale of bis liars, and delivered it ro a Third 
Party upon his Obligement to, procure ſome Preſtations from the Purchaſer, and to cauſe 
him ſubſcribe the Minute; and the Purchaſer having. ſigned. and got up the Minute 


from that Third Party, aud charged the Seller to implement the fame : The Bargain 


was found to be complete, ſo as there was no locus pœnitentia, Albeit neither did the 
Truſtee's Obligement contain any expreſs Warrant ro deliver up the Minute, nor had 
the Purchaſer performed what the Truſtee undertook in his Name: And the Minute 


| bore the Victual-Rent to be 61d at ſo many Years Purchaſe, as paid at a certain Time 


- £ 


bygone, retkoning the Chalder of Victual at the Sum of „„ „ waa Blank 
was filled up by the Truſtee after the Seller had ſigned the Minute, but before Delive- 
e Purebaſer, 23. December 1709, Lockbare of Carmeath contra Bailie of 


Walſton. 


- One having by a Letter to his Debtor, given him Credit for a Sum due to the De- 


|  btor by a Third Perſon, pro tanto, and intreated him to pay the Balance and make a 
Right to that Debt; and ſome Months after, when the Perſon whoſe Debr was to have 
been aſſigned became in worſe Circumltarices, his Creditor having offered the Papers | 


with an Affignarion thereto, under Form of Inſtrument, bearing that the inſtrumented 
Parry acknowledged that ſuck'an Offer had been made before dehiro tempore. The Lords 


found, That there was no locus pœnitentiæ competent to the Writer of the Letter; it 
being always proved by the Notary and inſtrumentary Witneſſes, that he had acknow- 


ledged by his Anſwer to the Proteſt. that the Offer was made formerly in due Time, 
13. December 1710, Lung contra Niſbet of Dean, CBS a eas te 


3 1 Lords of Seſſion. See Confirmation, Reports. 
& Lord may grant a ſecond Diligence to a Perſon againſt whom the Term had 
deen circumduced by another Ordinary; whether in Abſence, or for not repor- 


1 . firſt Diligence, 18. November 1709. 


he Lords are to meet in the Afternon, to receive Reports, and adviſe Bills and An- 


ſwers when there is Occaſion ſor it, Act of Sederunt, 20. November 1711, & 13. 
Lords preſent at their down-ſitring in the Morning, are to be marked in the Sederunt ; 
and then Abſents coming in after their entring upon Buſineſs, to be ſo marked by them- 


ſelves. If any Ordinary Lord remove out of the Parliament - Houſe, before the uſual 
Time at 12 à· Clock, his Removing ſhall be ſo marked, and himſelf held as wholly ab- 


Fett. Lords coming in after the Reſt are ſer and entred upon . Buſineſs, loſs 10 Shillings 


Sterling. And Abſents altogether, or reckoned ſo as aforeſaid, loſe 40 Shillings for each 
Sederunr. The Ordinary on the Bills ſhould attend at leaſt Tueſday and Thurſday week- 


ly. The precedent Week's Ordinary, the Ordinary for the Time, and for the ſubſe- 


went. Week, mult attend ar leaſt eyery Thuwſdgy, for diſpatching ſuch Bills as requite 
Thece Lords. | The Ordinary upon the Bills loſerh ſer cath Day's Abſence 20 Shilliogs 
Hach of rhe other Lords loſeth for their RES ' Thurſday's Meeting 40 Shillings- 
The Clerks are ordained to extrack Abbreviares of t Diets wherein any of the Lords 


arc late ot abſent, in Seſſion or Vacation Time refpe#ive ; and deliver the fame to the 
Lord's Collector ar the End and Beginning of every Seſſion, that the Deductions mY 
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be made accordingly, which ſhall accrew to and be divided among the reſt of the Ordi- 
nary Lords, No Excuſe in the Premiſſes is. to be admitted, except the being called 
away by the Government, or neceſſary Abſence upon the Account of their own Indiſpo- 
ſition, or the Death or Sickneſs of ſome near Relation, intimated to, and allowed by 
the Lotds; unleſs in Vacation-Time, the abſent Lotd prevail with another to ſerve 
in his Room. Bur during the Time that the Lords of juſticiary are in Circuit, the 
next in Courſe are to officiate in their Week, 25. December 1708, Act of Seder unt. 

The Week before a Lord: is Ordinary in the Outer houſe, he is 
Bills; and the Weck after he hath ſet ved as Ordinary in the Outer-houſe, he ſhall be 
upon the concluded Cauſes: And the Two Lords who in Seniority are next, and im- 
mediately before rhe Ordinary upon the concluded Cauſes, ſhall be Ordinaries upon the 
Oaths and Witneſſes. It ſhall not be regarded in appointing the Ordinaries upon the 

Bills, concluded Cauſes, Oaths and Witneſſes, that the Lords to whom theſe Three 
Pieces of Ser vice reſpective may fall, were employed in any of them during the laſt Weeks 


e — 8 — — — 
"I. : 


. 


of the Seſſion immediately preceeding, Act of Sederunt 5. June 1711. 
M. -- 


Magiſtrates; See Mutuum. 


— 


TJRoducing to Magiſtrates an atteſted Double of an expede Suſpenſion under the 
Hand oſ the Meſſenger who intimated the ſame, not ſufficient ro excuſe them 
tor not obeying Letters of Caption for the ſame Debt, by receiving the Debtor into 
their Priſon when required. But they were allowed to be heard upon any Reaſon 
of Suſpenſion againſt Payment of the Debt, that they could inſtantly veriſy, 3. Decem- 
ber 1709, Sir Fohn Mackenzie contra Magiſtrates of Inverneſs. FEY SPE SE: | Hoi) 


If a private Burgeſs of a Burgh be intitled to purſue the Magiſtrates thereof, for Mal- 


adminiſtration and Miſapplication of the Revenue, 26. Fuly 1711, Paterſon and others 
contra the Town of Edinbwgh2 e IP 


1 1 #4 * 


1 


One having accepted a Bill of Exchange for a certain Sum, as the Price of the Part 


of a Ship, be had commiſſion d the Drawer to buy for him, payable to the Drawer or 


Order ar a certain Term, upon his delivering a Vendition to- the Accepter: The Sum 


in the Bill was found due, albeit the Ship was bought in the Poſſeſſor's own Name, and 
he never offered to tranſmit the Vendition to the Conſtituent, till ſome time after the 


Ship came to be damnified by a Diſaſter; the Conſtituent never having required him 
to do it upon Payment of rhe Money, 2. January 1711, Gibſon and Wilſon contra 


1 ; 


Manſes for Miniſters: See Glebes. 


*/ 


E AG 21. Parliament 1663, impowers the Miniſters therein appointed, and 


Two or Three of the moſt knowing or diſcreet Men of the Pariſh, with the 
Tradeſmen named by them, to proceed, in Abſence of the Heretots edictally cited, not 

ly to appoint a Place where the Manſe ſhould be erected, but alſo to liquidate the Va- 
5 thereof, and proportion it among the Hetetors conform to their valued Rent, and 


name a Factor for uplifting of the ſame. After which Eſtabliſhment, any of the Here- 


tors may be proceeded againſt for their Propottions ; notwithſtanding that the Proceſs 


mult fiſt as to others, in reſpect of their Privilege of Parliament. But a Miniſter, in 


whoſe Fayours a Sum is thus modified and proportioned among the Heretors, N 
| 1 2 „„ TO 
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= Index Materiarum, 
—_ clains from them Annualrent of their reſpective Proportions for the Time bygone that 


he ſerved the Cure, and was unprovided with a Manſe, 29. January 1712, Steil Mini- 
ſter of Lochmaben contra his Pariſhioners, © © a 


— 


— —_— 


„ enge doe Clauſes, Aliment, Itritancies; 
RT « | Tus mariti. PE 3 


THe Fine of an irregular Marriage put ſued by a Procurator. Fiſcal, applied to pious Uſes. 
within the Pariſh of the Contraveener's Reſidence, with the Burden of the Pur- 
ſuer's Expences to be modified by the Lords: And not to be diſcharged by the Pariſh 
| Miniſter, December 5, 1705, The Procurator-Fiſcal of Annandale contra Carruthers of 
5 Holmains, oY V 3 2 | 1 
A Widow nor liable to reſtore to her Husband's Repreſentative, a Silver Medal that 
. had beeen gifted ro her by her Husband iutuitu matrimonii, the Marriage having been 
| completed; albeit it diſſolved within Year and Day, 14 November 1710, Dewar contra 
Mrigbt. „ | A, RY Pg. ; 
| Ge having, for Love and Fayour to a young Boy of his Name, and his own Grand- 
daughter, then Infants, deſtined ro marry together; diſponed, under the Conditions 
and Reſervations aftermenrioned, his Lands to them, and the Heirs Male to be procrea- 
ted of their Bodies; which failing, to the Boy's Brother, his neareſt Heirs Male; which 
failing, to the ſaid Grand- daughter, in Caſe of her ſurviving her own neareſt Heirs Male 
or Female, their Heirs and Aſſignies; reſerving a Faculty to the Diſponer to alter: The 
Boy was found to haye Right to the Half of the Mails and Duties from the Diſponer's 
Deceaſe till he ſhould come to an Age fir for marrying ;. reſerving to conſider the Im- 
port of the Diſpoſirion, in Caſe he ſhould then refuſe or decline ro marry in the Terms 
| thereof, 2 January 1712, Mereoch contra Alexander, g e 


Medals: 


\ MEdals of Gold in the Poſſeſſion of a Relict, pretending to have them from her Huf- 
band, found nor to belong to her, unleſs they were gifted by him at, or before 
their Marriage, Fuly 8 and 23 1709, Lady Rankielor contra La dy | At toun, = 


Te Mills. See Thirlage. 
Ae building of a contraverted Mill dam- dike, allowed to proceed with this Quali- 
ty, Thar it ſhould be conſidered at adviſing of the Probation, as if no ſuch Al- 


lowance had been granted, June 20, 1705, Town of Dumfries contra Heretors upon the 


| Miniſters: See Manſes, Glebes? 


Minors. See Tutors and Curators, jus 
maritti. FFV | OY 
I. Minor liable for an Accompt of Mournings, taken off by him for himſelf and his 
FA Brother and Siſters, July 14 1705, Medomal contra Marſhal, 
| Minors reponed againſt a preſumprive paſſive Title, inferred from their Procurators 
proponing for them peremptory Defences, and failing in the Probation, December 11. 
1705 Murray contra the Children of Chalmers, _ | + Mr 
A Bond of Proviſion in favours of a Daughter being ſo qualified, Phat the Creditor 
ſhould not aſſign gratuitouſly, and dying without Heirs of her Body, or without dif- 
poſing for. onerous aue, the ſame ſhould return to the Granter's Heir; the Creditor 
purſuing a Conſtitution of the Debt againſt the Heir, intitled to uplift in her Minority 
only the Annualrents; and not the Principal Sum, unleſs for an onerous Cauſe, Fanuary 
24. 1700, dontra St n H on oo oo rn nn, | 
In a aß of Creditors upon an Eſtate, neither a Pupil nor his Tutors, were bound to 
depone upon the Veriry of a Debt, for which he the Pupil, was a Creditor by Adju- 
dication, uh 17. 1707, the Tutors of Gordon of Gordonſloun Supplicants. 9885 
 - The Expence of Coat and Confirmation of a Minot's Father's Teſtament, ſuſtained to 
Ks his Curators as a Ground of Compenſation pro zanto of the Minor's Charge againſt him: 
Albeit he the Curator had neglected to give up judicial Inventories of the Minor's Effects, 


* 


. 


Index Materiarum. 


in the Terms of the Act of Parliament 1672, July 18 1707, Teoman contra Grieves, 
Curators of a Minor who ſuffered him to immix himfelf in his ownAfairs,and intromet 
with his Rents during their Office, comptable for the whole Rents ; except in fo far as 
they eould prove he actually intrometted : Albeit the Minor had retired and renewed 
Diſcharges to the Tenants, and after Majority fitted Accomprs with them, as to prececd- 
ing reſts, December 5, 1707, Cunningham of Enterkine contra his Curators. | 
A Tack bearing to be granted by one, with conſent of his Curators, who did not 
ſubſcribe, in favours of his own Baillie and Chamberlain null, as, granted by a Minor 
without conſent of his Curators : The Minority and having of Curators at the Time 
being adminiculated and ſupported by a Seffion-Clerkis Extract of the party's Baptiſm 
a Clerk of Court's Declaration, That ſuch a Perſon's Act of Curatory ſtood poſted in 
their Minute-Book, Two Summons's, a Suſpenſion, a Charge, and an Aﬀ, and Com- 
miſſion at his Inſtance, with Conſent of his Curators, a Tack and Factory granted by 
him with their Conſent, to which the Receiver of the Tack quarrelled, was a Subſcrib- 
ing Witneſs, all of Dares anterior to the ſaid contraverted Tack, together with a Sum- 


mons raiſed, and a Factory granted by him, and them poſterior thereto, 20 February 


1708, Lady Cardrofs contra Repreſentatives of Hamilton. 
A Contract of Marriage, reduced at the Inſtance of a Wife againſt 
on this Ground of Minority and Leſion, Thar the Purſuer bad in the 17 Year of her 
Age, diſponed the Property of her heritage ro the Defender, who at the Time was obaratus, 
and not in a Condition to ſecure any ſutable Proviſion to her effectually, 27 July 1708, 
Byers contra Reid. 5 25 | TS e 
A Pupil not reſtored upon the Head of Leſion, by being ſerved Heir to his Father. 
| who was oberatus; and accepting a Diſpoſition to his Eſtate with the burden of Debt f 
unleſs he reſtore rhe whole Rents of the Eſtate intromitied, or that might have been 
intromitted with by his Tutors and Curators, December 1 1708, Barclay of Towie contra 
Creditors of Rot bemay. c r 
A Pupil whoſe Tutors were appointed in the Terms of Act 1696, to continue Cura- 
tors, not allowed to be ſequeſtred ſome Days before his Pupillarity expired to prevent his 
being influenced in the Election of Curators; unleſs theſe Tutors would poſitively re- 
nounce to be Curators, 11 July 1710, Dunbar of Myretoun and other Tutors of Sir Robert 
Gordon Supplicants. „ CCTV 
na Heireſs who was Minor, having in her Contract of Marriage not only quitted 
tl. Fie of her Heritage, but alſo excluded her ſelf from the Liferent thereof, in the 
Caſe of Children of the Marriage ( who happen'd to exiſt ) for a Proviſion ſecured to 
her by her Husband's perſonal Obligement, which came to nothing by his dyivg Bank- 
rupt: She was found to have Intereſt, to reduce the Contract upon Minority and Leſion, 
in ſo far as it cut her off from the Liferent of her own Property. Albeit ſhe was by the 
Contract to liferent her own and her Husband's Means, and have ſome Power of Diſpoſal 
failing Children of the Marriage; and had not revoked, or raiſed Reduction intra annos 
utiles: In Reſpect ſhe did it timeouſly afrer Diffolution of the Matriage, and ſhe 
was not valens agere flante matrimonio, 25 July 1710, Chalmers contra Creditors of Lyons - 
A Piece of Ground being declared Part and Pertinent of a Barony, by a Decreer 
Arbitral following upon the Baron's Submiffion, and he having diſponed the Barony, 
and aſſigned the Purchaſer to the Writs and Evidents conform to Inventary, compre- 
hending the ſaid Decreet Arbitral: The Diſponer's Grand-Child and Heir was obliged to 
anſwer in a Declarator of Property and Moleſtation againſt him at the Inſtance'of the 
Purchaſer, for declating the ſaid Piece of Ground to belong to the Purſuer, and that he 
ought not to be moleſted in the Poſſeſſion of it; albeit he the Defender was Minor, 
who regulariter non tenetur placitare ſuper hareditate paterna, 25 July 1710. Mkenzie of 
Allangrange contra Menze of Kilcowie, 2 1 
Prceceſs ſuſtained againſt a Minor, albeit his Tutor, who was out of the Kingdom, was 
not cited upon 60 and 15 Days, nor yet edictally ar the Market-Croſs of the Head- 
Burgh where the Minor's Lands ly, and the Summons” was inrolled only againſt the 
Minor: In Reſpect the Minor was cited perſonally, and his Tutors and Curators in 
general were cited edictally at the Market-Crofs of the Head · burgh, where the Minor 
welt; and it was needleſs to inroll againſt Tutors who are only called pro inteseſſe, 
and concluded againſt in the Libel as Tutors in general, 29 July 1710, Fairbolm contra 
er,, •m dg De N, 5 5 | 


A Curator ad litem authoriz'd to give in for a Minor a Renunciation to be Heir to his 


her Husband, up- 
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A Bill accepted by a Minor withour conſent of his Father his Adminiſtrator of Law 

for 47 lib. 5 8. Scots, as the Price of Merchanr-Goods fold to another, found reducible 

upon Minority and Leſion : Albeit the Sum was ſmall, and the Acceprer a Writer doing 
+ Buſineſs for others, had paid a Part of the Sum during his Minority, 17 January 1711, 


Baillie Dundas contra Allan. | EN | 
The Brocard Minor non tenetur placitare ſuper hareditate paterna, takes not Place in a 


Reduction upon the Dole or Fraud of his Predeceſſor, 27 December 1711, Crawfurd 
contra Crawfurd, 1 . 


Monopoly. 


Eclared lawful to all Perſons to import and vend in a Royal - Burgh, upon Market 

and Fair-Days, Shoes, Boots and Slippers of all Kinds, withour Diſtinction: 
Notwithſtanding thar the Incorporation of Shoemakers there ( whoſe Seal of Cauſe or 
Charter carried Power ro make neceflary Regulations for the Good of the Incorporation) 
had beyond the Years of Preſcriprion, been in Uſe to allow Strangers to import for Sale 
upon ſuch Marker or Fair-Days, only Single-Soled Shoes or Pumps, and to ſeize all high 
beel'd Shoes Boots and Slippets ſo imported, and to commit the Importers to Priſon, 12 
January 1711. The Inabitants and Burgeſſes of Fe bcontra Shoemakers of the ſaid Burgh. 


Mortification. See Competition. 
RE Moveables. | 
A Relia*s Poſſeſſion of her Husband's Moycables 28 Years after the fame had been 
£A confirmed by his Executors Creditors, ſuſtained as a Preſumption that ſhe had 
—_ Ae thereto ſrom the Executors confirm'd, 15 February 1712, Boid of Drum contra 


# 


- ns Mournings. 


A Relict Mournings affect not the Dead's Part only ; but come off the whole Head 
of the Exccutry, 20 June 1713, Moncrief contra Monipeny. Eo * 


Mulcts. See Expences. | 
n / Ulas ſentenc'd in Proceſſes; to be marked by the Clerk in the Minutes, for a Re- 
I cord thereof, AF of Sederunt 20 November 1711, $17, os 


Multiple- poinding. See Suſpenſion; 


» 


Mutuum. See Depoſitum: 


3 of a Burgh, without a previous Act of the Town · Council fully conveen d for that 
End, to a Magiſtrate for the Time; not ſuſtained to prove its onerous Cauſe, and allowed 

to be the Ground of a Charge againſt the Town, in fo far only as can be made appear 
that the Mony, for which the Bond was granted, was applied for the Uſe of the Com- 


| - A Bond of borrowed Money granted by the Magiſtrates and Majority of the Council 


1 munity, 13 February 1711, Roſs and Captain M'leod her Husband contra the Magiſtrates 
U 
Name. 


A Perſon; who but lent his Name to a a Giſt and Proceſs, fined, June 19, 
44 1705, Stirling contra Mrresch and Alexander. 246 


=—_ | | Nauts; Caupones 8c; 
= XN Inn - keeper liable to a Perſon received and lodg'd in his Houſe, for the Value of 
En, a2 Pair of Breeches, and what was in them, Stollen from the Lodger before waa 
JJ a WEI ot. Eh Eur th ern 1 . 


1 
i At. * 
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next Morning: And the Lodger allowed to give his Oath in litem thereupon, reſerving 
the Lords Modification, June 5, 1707 Browfter contra Lees. 1 


* 


Negotiorum Geſtio. See Preſumption. 


A Perfon having by way of Contract fold ſome Victual of the Growth of Lands, 
. whereof he had taken upon him the Management, in Abſence of the Heretor, 
to be delivered with the ordinary Meaſure that the Tenants of thoſe Lands us'd ro deli- 
ver their Farm; and the Buyer being oblig'd to pay to the Seller on his Order, a 
certain Price for each delivered Boll; and he having died before the Term of Payment: 
It was found, that the Victual was not the DefunA's, and that therefore the Price was 


not in bonis ejus, nor could be claim'd by his Execuor Creditor, March 15, 1707, Baillie 
Hay contra Hay, Mitchel and Toftoun, | 


Nonentry. 

A Vaſſal liable for the full Mails and Duties only from the Date of the Decreet, 
find ing his Lands to be ia Nonentry: Becauſe he bad Reaſon to doubt if the 
1 the Declarator was his true Superior, January 22, 1706, Maitland contra 
Brand. ZZ „ 5 
Citation upon a Summons of Declarator of Nonentry given to an apparent Heir, in- 
tra annum deliberandi; found not to intitle the Superior to the full Rent of rhe Vaſc 
ſal's Lands from the Citation; albeir 1 25 of Compearance was after elapſing 
of Year and Day, 29. July, 1710, Baillie "of Caſtlecarry coutra Brown of Seabegs. 


: _ | Neotorial Inſtruments. See Locus penitentia, 


Oath. See Probation, Bills of Exchange, 
Peers, Quakers, Regality. — 


A Debtor in Bonds having offered to prove Payment by the Creditor's Oath ; and 
58 he the Creditor having deponed, Thar his Wife received from the Debtor, a 
certain Sum owing to him by a third Perſon, which rhe Debtor had promiſed to pay: 
The Quality in the Oath was found intrinſick, and the Sum received by the Wife 
not imputed in Payment of the Bonds, "November 27. 1705, Sinclair of Sourhdun contra 


Sinclair of Barack, „% - 5 
A Declaration upon Faith and Honeſty, given in Holland by Anabaptiſts (whoſe Re- 
ligion does not allow them to take an Oath) ſuſtained as equivalent to an Oath, March 
20, 1797, Edius and Hume contra Hunter, = 8 : 5 


A Quaker's declaring ſolemnly as in the Preſence of God, and as he ſhould anſwer to 


God at the Great Day, without adding the Words, By God Himſelf , ſuſtained as equiva» 
lent to an Oath in common Form, 19. November 1707, Hodge contra Miller. 
Oath acknowledging the Receipt of Money purſued for; but that the fame was ex- 
ended by the Deponent in Payment of the Owner's Debt, found not to inſtru the 
Payment, as being an extrinſick Quality, 23. December 1707, Brown contra Dow, 
An Oath emitted before Arbiters choſen by the Deponent and another Party, for 
clearing Metchant-dealing betwixt them, conform to a Submiſſion bearing a Conſent- 
to take their Oaths ; probative of a Ground of Compenſation therein acknowledged, to 
meet a Debt charg'd for by the Deponent's Aſſigney: Albeir the Submiſſion broke 
up without taking Effect, 2. January, 1708, Wright and Kinloch contra Lindſay. 
An Oath emitted before Arbiters deferente adverſario, ſuſtained to prove contra defe- 
rentem, as well as againſt the Deponent : Albeit no Decreer-arbitral followed upon 
the Submiſſion. Bur neither Conceſſions of Parties, Interlocutors nor Minutes before 
the Nr were found probarive, or binding, 30. November 1709, Sochan contra 
Z EN AO Fe 
: Abe Debtor in a Bond purſued by the Creditor's Executor, having [offered to prove 
Payment by the Value of Two Horſes given to the Defuntt, and referred the ſame to 
the Purſuer's Oath; and the Purſuer having acknowledged that the Horſes were recei- 
ved,” but in Satisfaction of an Accompt of Things furniſhed to the Deſunct; and to a- 
ſtruct rhe ſame, produced his ds whercin that was ſet down by NEW N 
| 4 Ny 3 2 emo 


48 Laer Matertaram,. 
Memorandum : The Quality of the Oath was found intrinfick, 24. June 1908, Dringle 


— Pßß)ß̃ , LETT REN OT TOES 
| A Writer to the Signet in a dying Condition, not obliged ſummarly to depone upon 
= A a Petition anent his having of Weits belonging to the Petitioner, who could not ſa 
2 that he, whoſe Oath was craved, had ſuch Writs from him ratione officii, or as a Truſtes, 
rw 21. Fuly 1708, Temple contra Cuningbaꝶ rm. ; a. ©. 
1 I That an aſſigned Ticket to hold Compt for a Sum was holograph, being referred to 
4 | the Granrer's Oath, and he having deponed acknowledging fo much, bur that in the 
Terms of the Ticket he had compted with the Cedent + The Quality was found extrin- 
. lick, June 20. 1705, Grant contra Anderſon; and the Cedent's Oath upon the compt - 


ing allowed to be taken cum onere expenſarum, ibidem. 7 
s Moveables being referred to the Parties Oaths; and 


Intromiſſion with a Defuntt' 
they having deponed, that they did meddle with ſuch Things, but that they were gift- 
ed to them by the Defunct: The Quality of being gifted was found intrinſick to the E 


Oath, and a ſufficient Ground to aſſoilzie from Repetition, 5. Fanuary 1710, Morti- 
mer contra Archbald and others. 1 NOD, 


», 


= A Purſuer allowed to controvert the Relevancy of a Defence, after requiring and gets 
_— ring the Defender's Oath of Calumny upon the Verity thereof, 13. Fune 1710, Lady 
Craig forth and her Husband contra Murray of Deuchar, n Sid 
1 Ina Purſuit for the Rent of a Houſe preſcribed quad modum probandi by Witneſſes, 
Wy and referred to the Defender's Oath ; he having deponed that it was not reſting, but 
that Payment thereof was made, by a third Perſon's allowing allowing the like Sum to 
the Pur ſuer upon the Account thereof, whigh,the Deponent allowed ro that third Per- 


ſon in Part Payment of a greater Sum owinFby him to the Deponent : The Lords found = 
„ 3 the Quality in the Oath as to the Manner of Payment intrinſick, 6. Fuly 1711, Clark 
=. contra Dallas. . 1 VV 


: An Oath emitted by the Defender in a Proceſs of Forthcoming, found not to be res 
jurata, as to the Aſſignies of the Arreſter's Debtor z in reſpe& the Oath was not taken 
| iis deferentibus : Albeir they compeared upon the Proceſs, competed upon their Intereſt, 
and oppoſed the teferring to the Defender's Oath, 5. January 1712, Eliſes contra Mat- 

ſon of Saughtoun, , Re ep nes 
A Quaker, in a Ranking of Creditors, allowed to give a Declaration upon the Verity 
of his Debt, as equivalent to an Oath, 29. January 1713. r 


— 


Offices. See Gift, Conſervator, School · 
h _— Writers to the Signet, Cocket- 


55 Here one having a Liſerent-Commiſſion to an Office granted by the Sovereign; 
obtained a new Commiſſion ratifying the former, with a Mvodamus to himſelf 

—_  . and his Son jointly during the Farher's Lifetime; and after his Deceaſe to his Son 
= during Her Majeſty's Pleaſure : The Father's Deprivation for Malverfations, hath the 


ſame Effet as natural Death againſt the Son's Right, December 10. 1708Sir Alexander 
Cummne cont Fine Soni rr. 


Anda Gift in Fayours of a third Perſon, after the Father's Deprivation (tho? anterior 

to the Interlocutor finding it equivalent to his Death) vacates the Son's Right, 

_ February , i rh 8 
Ihe Governour of a Garriſon, whoſe Commiſſion from the Sovercigri*was recalled af- 

ter e. intitled to Half of that Year's Rent, tho payable in Victual only, betwixt 

wy 21 e ne thereaſter, and the ſucceeding Governour was expreſly aſſign'd in 
11s Lommui 


_ n to that whole Year's Rent, 28. June 1710, Earl March contra Earl 

| eUVIN - p V4.3 OSS OS - $34 i r $/ SP ns 

The Judge - Admiral, whoſe Office was during 8 78 having demitted the ſame in 
Favours of a third Perſon, _ his aſſigning the ordinary Penſion annexed thereto. in 
Favouts - of the Reſigner, during his Lifetime, and the Cedent's Enjoyment of the 
Office jointly”; and rhe Cedent's Commiſſion having falle by another's ſucceeding to 
the Office of Lord-High-Admiral, from whom he procured a. new Commiſſion : The 
foreſaid Aſſignation to the Judge-Admiral's Penſion, was ſuſtained to intitle the Aſſig- 
ny to it, not only during the Cedent's Poſſeſſion hy Vertſ of the firſt Commiſſion, but 
alſo during his Enjoyment of the Office of the new Right, 12. June 1711 4, Creditors. of 
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net e ene en DET een ERC TEE DET 10 "47M 

THE Principal Sum in a Bond beingpayb le with Antualrent at ſuch Terms at- 
ter the Granter's Deceaſe, as certain Truſtees therein mentioned ſhould appoint; 
and both the Granter and theſe Truſtees having died without determining the Manner 
and Terms ot Payment: The Lords, in a Purſuit for Payment, decerned for the prin- 
;Eipal Sum and / Annualrent thereof from the Date of the Decteet, 21 June 1711, Calder 


: 1 
*. 1 i AF >; th A 45 7 * 1 \ if 2 171 5 . 
22 14 11 1 10 34A f 54 434%; 4% # | 4 
> 


fo nord oi cles bs 510% Weis Kata 8s Houfhiold-Plenifhing: 
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e DPDatliament. See Arreſtment, Diſcharges. 
Op) i, K* | F $4.2 %. 9-4Y S255 | a f 


Ae Priviledge of Parliament, which Exempts from legal Purſuits in Time of Parlia- 
ment; not ſuſtained to hinder Citcumduction of the Term againſt a Mem- 
ber of Parliament for not reporting a', Commiſſion, which an Advocar compearing — 
| n a Day for, 17 February 1708, Grant of that I contra E. of Suther- 
CORY. ES BRIDE TO TW 7 9130 beth e TT 3 Os: 
The Lords having ordained a Proceſs to be inrolled againſt a Member of Parlia- 
ment attending the Parliament; in Reſpect the Advocat marked for him at the firſt 
calling reſuſed to take out the Proceſs: When the Cauſe came in by Courſe of the 
Roll, after the Parliament was up, it was found that the Proceſs behoved to be given 
out to be ſeen and intolled again in common Form. Becauſe the 12 and 13 W. 3 
cap. 3. doth not diſtinguiſh betwixt preparatory Inter locutors, and thoſe in canſa, 
22 June 1709, Lady Greenocſꝶ contra Sir John Scham of Greenock, her Son. 
Proceſs ſiſted againſt a Member of Par liamenr, albeit he was not yet attending the 
Parliament: In Reſpect the Parliament was fitting and he claim'd his Priviledge, and 
ee was going to attend it, 15 November 1709, Livingtoun contra L. o 
A Member of Parliament allowed to claim his Priviledge to Stop farther Proceſs a- 
gainſt him, albeit he had ſiſted himſelf in initio lizis, and proponed peremptory Defences, 
without founding on the Priviledge, 17 February 1710, Captain Bruce contra-Mr. Mi- 
liam Dalrymple and Inglis. „ = Yon alkbIry 7 þ gh 
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No Proceſs ſuſtained ar the Inſtance of a Commiſſioner to the Parliament for his Fees; - : 15 
againſt the Freeholders of Or{ney, till thoſe of Zetland were firſt called; albeit no Free- | 14 
holder in Zetland had ſigned the Purſuer's Commiſſion : In reſpect thoſe Two Iſles ſtand 1 
erected by Act of Parliament. And the Ceſs- Books not allowed to be the Rule of pro- 5 
- portioning the Commiſſioner's Fees, 13 December 1710, Craigy of Gairſey contra the 
ae ders V P ß TIRED NS 
Priviledge of Parliament ſuſtained to ſtop Proceſs tho' in Purſuance of an Order 
ot the Houſe of Peers, 9 November 1711, Sir Andrew Kennedy contra Sit Alexander 
Cumming. e ee, V 
: Part and Pertinent. See Servitudes: 
Hourty Yeats uninterrupted Poſſeſſion of Land, as Part and Pertinent of that expreſs d 
in the Poſſeſſor's Infeſtment, relevant to declare the Property to belong to him 
in Competition with one ſpecially inſeſt in the ſaid Land, 22 February 1711, E. of 


Paſſive- Titles. See Inventarii beneficium, 

0 Vicious Intromiſſion, Minors, Forfeiture. ' 
A Service as Heir ſuſtained to make one paſſive liable for the Defan&'s Debts, 
[LY who had a nearer Heir in utero the Time of the Service, January 15, 1706 Wat 
V . ̃ on Tg nd | 


Inventaring and | | ö 

cd to purge a prior vicious Intratmmiſſion, Fare 29, 2 Archbald contra Lamſon. 
after his Deceaſe, gelovatt to: mae um airi 
theiapparent Heir intromiued ib Mirtut af a dingular Litle-a 

DD Lnaf Water of Kev brownconaw rene, 501 00G NO 
One who bad ſevetal Adjntlicatiens of the fame Lands in his Perſon; taving by a 
Minute of Sale diſpened-theſe Lantis in fauorus uf a Purchaſor, with Marrandiee from 


liged himſelf, for the Purchaſer's farther Security, not only to exhibite and produce to 
N oblige bimſelf ta purge ſomeiparticular Incumberances; and to inable him the better 
imported a Behaviour as Heir, 15 February 1711, Dick contra Carſtairs of Kilconquhar, 


ing the Lands apptiſed, to neply; o the Defanders that they vould mot exclude him 


the appriſing Was led aſioe 2s, Neir to him: Without prejucice to the Nupſuer xo inſiſt 
againſt them upon the paffive Title by way of Action as accords, 4 January 742, 


Wil 
Interlocutor in. the Proceſs. admitting the paſſive Tirks 10:Probarion : The:ſaid Imerlo- - 
cuter was found not to be ſuch a Litisconteſtation as cauld transfer the Action againſt 


One cannot propone a Defence of horas e without acknowledging the paſſive = 


nua 1711, Watſon of Saughtoun contra Brown. 


ber Pupil's Bſtate, upon getting a Backbond at che ſame Time 'from the Cteditor, 


the Creditor by them were punctually paid; and ſhe being charged upon the Bond of 


ad. 


- . 
« 


3 a 


rouping of Goods by vertue of a Magiſtrate's Warrand, not ſuſtait · 


An appatent Heir's Intromiſſion with the Mails and Duties of his Predeceſſor's Lands, 
ally 1:ablefor the Deſunctè Debt Albeit 
Title acquired by Am un the De- 


Fact and Deed, for an adæquate Price to be paid to him; and the apparent Meir tothe 

Heretor, who died Infeſt in theſe Lands, having by a ſeparate Writ of the ſame - = 
ſigned before ſthe [dame Witneſſes with ahr Minute, and expreſly relative thereto, ob- 
him a ſufficient Progreſs of the Writs of the ſaids Lands againſt a cettain Day, but alſo 
to warrand the Adjndger's Diſpoſition at all Hands and againſt all deadly; and farther 


to implement, he as Principal, and his Hriend as Caurioner, obliged themſelves that he 
the apparent Heir ſhould infeft himſelf in ſome other Lands as Heir ro another Predecefſor: 
The Lords ſonnd chat the apparent Heit's granting the Bond of the Date of the Minute, 


dit competent to an Appriſer pusſoing a KRetlwdhion and improbation of Rights affett- 
by any Right in their Perſon's in Reſpe&abey: repreſented qis Debtor, : agaitiſt whom 


contra Shorts, vo + 


1 
= , , _—— 


Kutter n. the paſſive Litles having amended the Title of his Libel after a figned 


Y Had of Beret nt ˙A ˙ od Mao a2) DoObC 12 
_ "The Patron of a Church whercof tlie beneficed Parſon was Patron df another, found 
not to be. Patron of that other Church without inſtructing a particular Right co the Pa- 


8 — — 


the Defender's Heir as to the penal Concluſion of the paſſive Titles, 7 February 1712, 


tronage thercbf, 5 February 4709, Magiſtrates of Lamerf contra E. Murray, = 


Titles, 11 February 1713, Lundy and her Husband contra Lord Sinclair. 

I be Purſuer of an Action upon the paſſive Tiles, who extracted an Act of Litiscon- 
teſtarion upon one of them, failing to prove his Point, allowed to recur and inſiſt beſore 
the Ordinary, who pronounced the Act, upon:rhe other paſſive Titles libeled, 16 J. 


= 


2 © Payment. Ser Aﬀlignation, Buna fl, Innoya- 
r Hor Toro: Fonts oh; ahi tion, Dreſumpti s. 3 
X Totrix having oblidged ber ſelf perſbnalby, by à Bond of Cotrobotation bearing | 
Annxualrent, for a Sum of bygone Annualrents of an heretable Bond upon 


ſuſpending per ſonal Execution agaiuſt her ſelf for ſome Veats, and reſteving Diligence 
againſt the Pupil and his Eſtate ſo be the Current Annualrents of gg on due to 


Corroboration atter he had made ſeveral partial · Payments indefinitely : Theſe partial 
Payments were found applicable to the Sums charg d for, and not to be imputed in 
Satis action of the, Annna lxents of the great Sum, which the Payer was liable for zutorio 

e ee ee erden C 

+.»  Jome Goods. being diſponed and delivered to a Credior in Security of a Debt, and ar- 
reſted in his Hands by another of the Diſponer's Creditors, at whoſe Inſtance the Diſpo- 

ſition was reduced upon that Act of Parliament 1696, as made after the Diſponer was 
Bankrupt in thę I eomms. of that Act: The Lords found the Arreſter inſiſting in his furth- 
coming, ob idged upon Payment. by the Defender, to aſſign to him his Debt and 
Diligence pro tanto, with Reſervation and Preſerence of what Debt was then yet reſting 
to che Cedent, December 19,1707, Man contra Raal]ft . 


Partial Payments marked upon the Foot of an. accepted Ell of Exchange, anda Bal. 


lance ſtated as due in Figures, offered to be proved to be the deccaſt 3— 
{1 5 805 | : e rit, 


C 


* 
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den er.. 1 
Welt, AUNaitied, in a Proceſs ut the Inſtance f dis Heir, te 2foitzic ithe Arm 
except as td tlie aid Ballatet: In feſpec he (offered to ptove by Wirtiefſes, chat peers ws 


- Wt 


* 


ments were truly made conform to the fad Recbmpt, and the Bill was finn 
: "\Ciiſtotly of the Parſuerz 9 Fhrumy eq, Watſon Minas}; contra vas MM th 
A Diſcharge of a Yeat's Anntfty and all Years preveeding, Imports not x Freſum vba 
Abe ide lame was paid Fearly When ix: fell de ; bur that all was- paid at the Pate of the 
Prichatge | Unleſs the Debror iniſtrubt the particttlar Times when the reſpective Pay- 
ments were made, 7 February 1711; Ournegie eottra Conper Of Lochblair. 
One having Paid ſome Debts owing by his Creditor, and taken Diſcharges there- 
ot bearing Paymenrtohave been miſe by the latter's Mony : It was found that theſe 
Diſcharges cauld not be redargued, but by the Oath of the faid Creditor whoſe Debts 
Were paid. Albeix they had never 'be&th delivered to him, but were ſtill in the Pay- 
„ Who ltecerred them, 26 July: 17, Hahburton of Fodderance contta Coe 
. Aral "Va „„ 5 wks 67548 52 hs 48 2 $2676; 5 1 e 9 Gin | 


| "Nor*were Dilchatges taken by a Tenant of 'Debtiowing by his Maſter to a third Fer- 

fon, attowetl'vo the Tevant in his Accompts: In teſpect the Diſcharges bote ihat the 

Mee Was tectived kram che Maſterthinffeff, Albdir the Tenant /produced whh theſe 

{Dilebarges /Declaration er py fand under che Ctediters Hand, that he'was paid by che 

| -"Terattr, 26 July 171 1„ IVi/bet of Di#letoun contra Johnſtoun. "2007 76 Ne 8 

Orr bf Too amen kent by a Bond, having paiddeveral Years Annuatrenes, and | 
5s talen ſome Receiptd of che Mony by the Crediror from him for himſelf, and in Name 

andſbekaff of the other Co- principal Debror and ſome bearing only Receipt thereof from 
him wittzöut the Addition-of /or himſelf ani in Neve avi behalf foreſaid: That other Co- 

principal was found Yabte to refouridto-the Payer ithe half of the Suns in the latter Diſ- 


i 5 * 


Tbharzes, bur uo Froporkion of the Futns in the former Diſcharges. llt being preſumed | 
from the Tenor of theſe, that he had advanced his Share to the/Payer, 27 November 
1711, Gordon of Troquben contra Myhie of Balmag bie. 


ers. 


ers bound to depone in common Form, where a Libel is referred to their Oath 
E eche only Mean of Probatio, 7 Febrnory 1710 Byſon and Henderſon contra 
Peers are to ive their Word of Honour inſtead of an Oath of Calumny; but to 
depone in common Form, as to Things referred to their Oaths of Verity, 9 February 
1711, the Earl of Wintorr's Cafe, Ti e ODS VOL. bo [1542 ES ii V 
A Peer called upon an incident Diligence as Haver of Writs, ought to depone in 

common Form as to to the having, 19 December: 1711, Duke of Montroſe contra 


e Debtor in an Obligement 4d faffum praſtundum undet a Penalty, without | 
++ 2 the Clauſe By and atrour the Implement F the Premiſes, found liable only, in 
Cale of not Performance, for the Fenalty, Fuly 27, 1706, Bairdiner contra Dryſdale. | 


TFendente lite nibil innovandum, See Bank: 
rupts, Confirmation. BEET 


Perſona ſtundi in judicio, 


"A ffignation to a Plea granted for the Cedent's behoof after himſelf had been debarr 1 
A ab agendo, by a regiſtred horning ee ances ſuſtained to afford Proceſs * 
ct the Aſſigny, without Regard to the perſonal Objection againſt his Cedent who con- 
tinued untelaxed at the Horn, Juhy io, 1706, Tonng contra Jung. — — 


$& +3 © 


A Gratis Wattant refuſed, in reſpect the Report of the Advocates for the Poor bore 
not that the Petitioner 1 heres cauſam litigandi, but only that he deſerved 
"theBenefir of the Poor Roll, 16 July 108. 
Ad vocates for the Poor to be namea * Member, for the ſubſequent V ear ; | 
* 2 an 


Poor. 
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And thoſe named, to continue till others be put in their Place. And any Adyocate who 
begins with a poor Body's Cauſe, mult continue therein uſque | ad ſententiam,. ot till it 
. be brought to a Conecluſion, 26 Fanuary 1709. 5 03 10140 -JSHEEEL 7 17 4 Ts 2 = 8 

Ordered, That the Names of the Adyocates and Writers for the Poor be inſert in all 
Remits to rhen upon Bills for gratis Warrants, 27 July 17 e 


6 


1. 7 N 
1 A gratis. Warrant allowed t, a Kirk-Sefſion,, for proſecuting, Actions ar their In- 


ſtance, which they could nor, otherways do, without incroaching upon ihe Poor's Stock, 
112 February 1713, Kirk · Seſſion of Ar Supplicantnsʒ. 
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S600 Ob K3-DI9 adj fo een Ning, Tn AT OG TOA EO l 
N Aſſignation by one Roman · Catholick to another, reduced at the Inſtance of the 
Cedent' neareſt Proteſtant Relation, and, declared, to belong to him, in the 
Terms of the Statute for preventing the Growth of Popery; in reſpect the Aſſigney 
was held confeſt, for refuſing to depone if his Rigbt was in Truſt, for the Behoof of 
ſome Popiſh Society, 18 Fuly 1710, Sinclair of Roſlin and his Tutor Supplicants. . 


An Adjudication led in the Name of a Roman. Catholick, upon a gratuitous Bond grant- 


2 10 * 


ed to him, found null by the Act 3 of the Parliament 1700, for. preventing the Growth 
oſ | mem Albeit the Adjudicationwas led for the Behoof of the Granter of the Bond, 
a Proreſtant, 21 July 1710, the Creditors of Maxwel of Taraughty contta Marwel. 
A Perſon being baniſhed out of Scotland, conform to the Act 3 Seſſ. 8 and 9 Parl. 
K. . and Hee Majeſty's Proclamation 2 September 1709, as ja. Popiſn Prieſt, by rhe 
Magiſtrates of Edinburgh, as Juſtices of the Peace within their Bounds, without an la- 
queſt; upon Probation before them, by the Oaths of the Conſtables who apprehen- 
ded him, and Women Witneſſes, and his refuſing to purge himſelf of Popery by taking 


the Formula: The Magiſtrates Procedure was approved as. warrantable, and legal, 24 
Fuly 1711, Magiſtrates of Edinburgh contra Mackie, 


Bs  Popularis actio. See Magiſtrates. - 
r - Poſielion.,.. See Aftignation, Bona : fides...... 


A Poffeffory Judgment upon Inſeſtment and Seyen Years Poſſeſſion of a thirl Mil, 
not ſuſtained ro hinder rhe building of a new Mill upon the aſtricted Lands; in 
reſpect the Thirlage was | conſtituted . with this expreſs Quality, that the ſame ſhould 
2 upon the building of ſuch a new Mill, Fuly 5, 1705, Haig contra Haliburton and 
FF „„%%é P PPPꝓPTPHwUww yd Per EY 
A Perfon having entred into a Minute of Sale of Lands with the Heretor, who had 
Wes been Year and Day at the Horn; and obliged himſelf for the Annualrent of the Price 
1 from a Term, and thereaſter adjudged the Lands in Implement; and for farther Secu 
1 rity, having taken and declared a Gift of the Seller's Eſcheat, affected with a Backbond 
M | to the Exchequer : His Poſſeſſion was aſcribed to the Minute of Sale; and he was found 
7 comptable for the Annualtegt of the Price to the Creditors, after Deduction and Al- 
- lowance to him ot che Expetices of the Gift and the whole Preſtations contained in his 


y - : * 


E 7 -  Backbond, 8 July 1708, Lord Alexander Hey contra Creditors of Sr. 


 Pofleſſo decennalis & triennalis by a ſtipendiary Miniſter, of a ſuperplus Duty over 
- andiaboye the Quantity of Stipend contained in his Decreer of Locality, nor ſuſtained 
as a ſufficient Title to purſue for Payment of that ſuperplus Duty: lu reſpect of the 
= © ſpecial Decreer of Locality, © November 1708, Repreſentatives of Rule contra Magi- 
ſtrates of Stirling. vid. in 23 July 1708. e e 
| 
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One having, at his entering to the Poſſeſſion of Teinds, two expired Appriſings of 
3 them, and a Diſpoſition thereof in Security of a Sum in his Perſon, and the ſaid A 
= priſiogs having been afterwards opened and tutned to Securities for the true Debt: He 
| | Vous allowed ro aſcribe his Intromiſſions wholly to the Appriſings medio tempore till 
the ſame were opened ; thereby to defend himſelf from compring for his Intro- 
miſſion in that Interval, 2 February 1711, Guthrie and Williamſon contra Gordon. . _ 
5 2 Creditor by an heretable Bond and Infeftment in Security, containing Aſſignation 
5 : to Mails and Duties, but no Power to fer Tacks or remove Tenants, having obtained a 
=. DPDtiecreet of Mails aud Duties againſt the Tenants; preferring- him to other competing 
—_ - Creditors; found accountable for the Rents due by theſe Tenants againſt whom he ob- 
tained the Decreet; but for his actual Intromiſſions, only after their Removal, 21 Fe- 
- bruary 1712, Moncrief of That · Ilk contra. Creditors of Campbell. wh * . 
f 4 S © Om 2 8 pbinding- 
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Index Materiarum. 
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Poinding. See Spuilzie. 


YOinding nor unwarrantable for the Meſſenger's Refuſal of an Execution before the 
Poinding was completed. And the taking of Corns poinded from Tenants without 


| Tn EEE or art re legal: * reſpect 9 were meaſured and deliver- 
ed by the Jenants themſelves, March 11, 170 olonel Eſtin contia Lady Betti 
Boſwel and Auchinlecſt ber Husband. . " N ö 


* 


Frecedency. See Dignity, Preſcription. 


Precedency betwixt Peers therein marked "preſent. January 24. 1706. Earl of 
Sutherland contra Eatl of Crawfurd, Pt ty 7 9 4, 1700, . 


Precepts. See Bills of Exchange, Innovation. 


1 Caurioner, by nor proteſting for nor Payment, nor doing Diligence for Payment 
- againſt the Perſon drawn u 


Brand contra Torſtoun. 7 | 
A Precept ordering the Perſon drawn upon to compt and pay ro a third Party for 
a certain Number of Bolls of Meal, and for ſo many Stone of Iron at ſo much per Stone, 
found not to carry a Right to the Subject in favours of th at Inti 
mation, Fuly 19, 1706, Turnbul contra Anderſon, NY „5 0 RP 
An undated Indorfation of an inland Precept, preſumed to be of the Date of 
3 unleſs the contrary were proved, Fuly 15, 1709, Colvil contra Colonel 
C e I ECE 6 FJ) CS Tg 
The Creditor in a Precept payable out of the particular Effects of the Drawer when 
received by the Accepter, having intimated the ſame to other Havers of theſe Effects 


was preferred to the Drawer's Creditors who had arreſted them upon his regiſtred Bond 


after the ſaid Intimation : Albeit theſe Effects never came to the Acepter's Hand, 14 July 
1510, Migibbon contra Managers of the Woollen Manufacture at Newmills, © 


A Colonel of a Regiment having granted Bond to the Keeper of the Signet, for the 
Behoof of the Secretary of State, for a certain Sum as the Secretary's Dues for ſeveral 

Commiſſions to the Officers of the Regiment, payable our of the firſt and readieſt of 
F the ſame Date with the Bond, upon the 


their Pay, and drawn a Precept alſo for the Sum, o 
general Receivers, payable to the Keeper of the Signet out of the firſt and readieſt of the 


faid Pay; and the Precept being duly intimated to the Receivers, and afterwards paid 
in Part: The Creditor in the Precept was found not to have Recoutſe againſt the Drawer 


for the Remainder after ſeveral Years. In reſpect he could not inſtruct he had negotiat- 
ed the Precept and done Diligence for recovering entire Payment; and the Drawer 
had left ſtill in the general Receiver's Hand much more Pay than would anſwer the 
ſame : Albeit he had uplifted as much as would have ſatisfied it. But the Drawer 


was obliged to aſſigu to the Creditor in the Precept, the firſt and readieſt of the De- 
bentures due to him by the Government for the ſaid Regiment, for Payment of the 


Sum in the Frecept yer reſting unpaid, 20 December 1711, Earl Levin contra Earl Glen- 
NCC aper -:” ee 


Frecognition. 


2 Roceſ de for Reſtitution of ſome Bank · notes belonging to the Purſucr, and 


” _ unwatrantably intrometted with by the Defender : Albeit the former had before 


commencing the Proceſs caus'd examine a Witneſs -upon Oath before a Magiſtrate con- 


cerning what he knew about the Defender's having the Notes, or how they came to his 


Hand, 15 February 1712, Buchannan contra Meinxies. 


I 


"IJ 5 Et 2 | ON EA „„ Prentices. TIE 


Prentice. allowed to repete a Third of the Prentice-fee from the Repreſentative 6. 
FA his Maſter, for the Loſs ſaſtained by the Prentice, thro* the Maſter's. dying with- 
in the Time of the Prenticeſhip, after it Was more as half run: But it was ſuſtainal 


teleyanr 


* 


3 


ie Rolls of Sederunts of Parliament, not a Sufficient Document of Poſſeſſion ot 


FPHe Creditor in a Precept cut off from his Recourſe againſt the Drawer and his 


pon, till he became inſolvent, July Io, 1706, Sir Alexander 


at third Party without Inti- 
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= Index Materiarum. 
relevant ro hinder this Repetition, that the Maſter's Repreſentative kept his S open at 
his Death, and a Perſon therein capable to inſtruct the Prentice, and offered to keep him 
at Bed and Board during the reſt of the Time of his Apprenticeſhip, as the Defun&t 


—— 


| had done while he lived, 16 February 171 i, Cutler contra Littletons ax 


Fo 
— 
* 


Preparing Cauſes. 


He Clerks dues for prepared States modified by the Ordinary on concluded Cauſes, 

to be paid immediately after preparing; and the keeper of the Rolls before in- 

rolling any ſuch Cauſe to ſee the Clerks Collector's Receipr of the ſaid Dues marked on 
the Proceſs : With Certification ro rhe Party who ſhall not have paid his half thereof 
before calling the Cauſe, that he ſhall be made to pay to the other Party the whole Sum 
modified, Act of Sederunt 20 NoveMber 1711, S III. 3 
Preparing Compt and Reckonings by Ad vocates not imployed in the Cauſe, or other 
proper Perſons appointed by the Lord Ordinary, ct of Sederunt 22 November 1211, 5, 
Preparing Rankings of Creditors by ſuch Auditors, Act of Sederunt 23 November 1711, 


J 7. 


| Preſcription. See juriſdiction, Cautionry, 
: Sheriffs, Tacks, Ale and Beer, Cefs 
Ommuning by miſſive Letters, not ſuſtained as an Interruption of Preſeriprion, July 
14,105, Lord Pitmedden contra Mowy, © © 55 
Seaſin upon Reſignation in Burgage-Lands with 40 Years continued Poſſeſſion on 
Seaſins by Haſp and Staple, ſuſtained as a Sufficient Title of Preſcription, December 25, 
1705, Ker of Gredencontra Abernethy. „„ LE SET nt 
Preſcription found to run from the Date of the Act 15 Parliament 1685, and not 
Rom. Be Promulg:tion thereof, January 23 1706, Earl of Sutherland contra Earl of 
7D TT ITT Pos a BEE Se Is E475; 
P toteſtations imParliament ſuſtained as legal Interruptions of Preſcription of Precedency, 
Thidem, Poſſeſſion before the Act 1617 leſs than 40 Years, not allowed: in compuro 10 
make up Preſcription ſince the ſaid Act by Virtue of a Title antecedent: thereto, idem. 
Preſcription interrupted by a Decreet afterwards turn'd into a Lybel, Fuly 4, 1706, 
Scoe contra Biden. 5 JJ og 3 ob £19 wes, he 
An Action of Reduction ex capite lecti, preſcribed non utendo within 40 Years, March 
18, 1707, Murray of Conheath contra Irving of Drumcoltran” © be 
A Decreet in Abſence for a Sum exceeding 40 lib. contained in a Ticker, pronounced 
buy a Commiſſary in the Vacation-Time, without a Diſpenſation, ſuſtained as a legal 
Jaterruption of Preſcription of the Ticket, March 20, 1707, Corbet of Hardgray contra 
Preſcr iption found to run againſt a Mortification for Maintaining of Burſars, 9 De- 
cember 1707, Magiſtrates ot Aberdeen contra Irving ot Kincauſſe, 2 09 12 
The three Years Preſcription of an Accompt quoad modum probandi by Witneſſes, inter- 
rupted by a Letter from the Debtor to the Creditor acknowledging Debt in general, and 
that he had ordered his Payment, 20 February 1708, Eliot contra Repreſentatives of Veacb. 
A general Charge to enter Heir, not ſuſtained to interrupt the triennial Preſcription 
ot an Accompr not particularly therein mentioned. Nor yer was any Part of the ann: 
 deliberandi after the Debtor's Deceaſe deduced to hinder Preſcription againſt the Cteditor; 
in reſpe& the Debtor's Heir was ſerved and retoured within the Year. And the ſaid 
Accompt, tho? contraſted in England, was found ro preſcribe according to the Scors 
Law, where Payment was purſued, July 16, 1708 Thomſon and Hay contra Earl of Lin» 
„ c Sr LETT; WRT 
... Preſcription of a Brewer's Aceompt of Ale as to the Manner of Proof by Witneſles, 
found. to run againſt Minors, as well as others, 26 January 1709, Brown of Braid contra 
REIT: TT CST 902 CY AT, Ee a ge MOEN t 
A Soldier's Arrears found not to fall under the three Years Preſcription quoad node: 
| proband! like Servants Fees, 14 July 1709, Grabam contra Earl of Levin and Major Cole. 
An Account tor a Perſon's Funerals, Mournings of the Family, and their Maintenance 
to the Term after his Deceaſe, taken off by a Negotiorum geſtor, who was neither Heir 
gor Executor ; found not ro continue the Currency of a former Account due by the 
Deſunct ro the ſame Merchant, to interrupt Preſcription thereof quaad modum probandr, 
11 November 1709, Lord Juſtice Clerk and his Lady contra Hamiltoun of Bangovr. 1 
A a i | ion 


— —„ 


Inder Materiarum. 73 
Action upon a Writer's Accompt found to preſcribe as to the Manner of Probation, : 
notwirhſtanding his having his Client's Papers in his Hands jure hypothece, 29 November 
1709, Meaſſon contra Earl of Aberdeen. But the Preſcription was ſound interrupted 
by a ſingle Article taken on within the Three Years, 13 December 1709, inter eoſ- 
dem. | 

The Exception or Defence whereby an Agent claims Payment of his Accompr, doth 

not preſcribe as to the Manner of Probation, while the Papers are in his Cuſtody, 18 
January 1712, Mitchel contra Mfaddam. _ 

An Hereror having obtained a Valuation of his Teinds in Anno 1633, and a Decteet 
of Sale in February 1634, decerning the Titular to denude thereof in his Favours at the 
ſubſequent Term, and the Hereror to pay the Price upon the other's Performance z and 
in caſe of his Refuſal, or failing to denude, either to conſign the Price at the Term and 

Intromet with and diſpoſe of his own Teinds, or detain the Price and pay the Au- 
nualrent thereof to the Titular; without Prejudice to the Heretor to require the Titu- 
lar to denude in his Favours, at the ſaid Term or any Time thereaſter: The Heretor, 
who had been always in Poſſeſſion of his own Teinds ſince the Date of the ſaid Decteet, 

was found not to be excluded from the Benefit thereof, by his neglecting to require the 
Titular within 49 Years to diſpone the Teinds to him in the Terms of the Decteet, * 
June 1710, Lady Cararoſs contta Graham of Buchlyvie. ie 
|. The Perforwance of a Bargain entred into by Writ falls not under the three Years 
3 quoad modum probandi, 21 February 1711, Watſon contra Lord Preſtoun= 
P „„ | 

A Wadfet-Right affected with a Liferent in gremio, having been diſponed to another 

who afterwards acquired the Revetſion; the Liferent Right was found preſcribed, by 
the not commencing Action thereon for Payment within 40 Years after it took Effect, 
6 July 1711, Huart contra Children of Pirroully, in.. * 
In an Action of Payment of a Bond, the Defence of Compenſation upon a Debt once 
due by the Creditor purſuing to the Debtor, preſcribed quoad modum probandi, and re- 
ferred to the Purſuer's : Repelled, unleſs the Defender offer to prove alſo by the Purſu- 
er's Oarh that the ſaid Debt is ſtill reſting, 18 January 1712, Herries contra Maxwel 
of Orchardtoun, _ VVV non Fo np I By 
. Executing a Summons, not ſufficient Interruption of Preſcription + The Summons ha- 
Ving fallen or expired thro? not being called or tabled within Year and Day, 24 January 
- We Ames Ao ven Wd 


1 


7 


An Exception upon Receipts and Diſcharges, to extinguiſh a Debt purſued for, is 
perperual and not liable ro Preſcription, 24 June 1712, Sinclair of Quendal contra Mar- 
ray of Clarden. And a Reply of Recompenfation to elide ſuch an Exception, is alſo 
perpetual, 10 July 1712, inter ag’. ü Sean OT MIL; 
Accompts of Funeral-Charges not ſued for within the Three Years, being paid theres 
aſter by One deriving Right to the Executry-Goods from the Executor, with the Bur- 
den of the Deſunct's moveable Debts : Such of theſe Accompts where rhe Payer was 
not Contracter were found preſcribed z but theſe where the Payer was Coutracter 
found not preſcribed, 23 July 1712, Lord and Lady Ormiſtoun contra Hamilton of Ban- 
de One of Two Cautioners in a Bond, having paid the Debt upon Diſtreſs, and gota 
Diſchatge thereof: Action of Relief competent to the diſtreſd Cautioner, againſt the 
Co- cautioner, was found to preſcribe, not from the Time of the Diſtreſs, but from the 
Time that ue Debt was paid, 12 February 1712, Scot Lady Halkhaw contra Dutchels 
of Buccleug ß. F CCC 
Ann Coat Wadſet-Right with 40 Years Poſſeſſion, ſuſtained to exclude the Repre- 
ſentative of the original Heretor of the Lands: Albeit the Right of the Granter of the |, 
Wadſet ſtood removed by a Certification in a Reduction and Improbation at his In- 
ſtance; in reſpect he derived no Right from the Reyerſer: And the Reverſer having 
poſſeſs d ſome Years by a Back- Tack from the Wadſetter, till the Wadſetter, after ob- 
taining a Declarator of lrritancy of the Back- Tack, entted to the Poſſeſſion, and ad- 
Judged for the Back- Tack- Duties unpaid: The Reverſer's Poſſeſſion by the Back- Tack. 


was conjoined with the Wadſetter's, ro make up the Preſcription. But it was not found 
relevant for the Perſon who reduced rhe Reverſer's Right, to alledge, that the Back- 
Tack- Duties for which the Adjudication was led, wete ſatisfied within the Legal: In 


teſpect he, as aſoreſaid, did not repreſent the Reyerſer, and the Wadſetter by entring 


VT 
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| | The Lord 170 Clerk and his Lady contra Hamilton of 


not be ſummarly recommitted to Priſon by Virtue of the ſame Caption, but only by 


to the Poffeſſion had; Right to the whole Reuts, 19 June 1713, Murray of "Burghtoun 
contra Mcclellan of Barcla gt.. TR ect fo ak ING 
The hererable Baillie of an Earldom having, after it was erected into a Dukedom and 


Regality, accepted of a temporary Commiſſion.from the Duke to be Baillie of his Re- 


gality, without Prejudice to his hererable Right of Bailliary of the Earldom, and com- 


mend his Poſſeſſion by Virtue thereof: He and his Succeſſors incapable to preſcribe a 
Right to the hererable Bailliary of the Regaliry, Which was not found pteſcribed, even 


by a ſingular Succeſſor purchaſing rhe Office of Bailliary of the Earldom, after the 


temporary Commiſſion was expired, and continuing to act as hererable Baillie of the 
Regality for the Space of 40 Years, 9 July 1713, Duke of Montroſs contra Micaula of 


Ardincaple. 85 
| - P reſumptions. 5 0] 


Son. preſumed to be dead from his Father“ burdening a Diſpoſition of his 
XF ſtate with his other Children's Proviſions, without Mention of his, and from 


this, that the Father in a Purſuir againſt him foc what belong'd to that Son, upon the 


Purſuer's referring to his Oath that he was dead, acknowledged thar he feared the worſt, 
4 December 1707, Aitkin contra Goadle ir. SOULS, 
A- Perſon having ſubſcribed in the Books of the Afican-Company a certain 
Sum for himſelf, and particular Sums for others in Co-partncry with him in a Sugary ; 
and the Moyeties paid to the Company conform to the ſaid Subſcription being 1 
in their Books, ſometimes as made by the Subſcribent and Partners, ſometimes indefi - 


nitely as paid by the Co: partners of the Sugary; and the ſaid other Perſons being ſtated 


as Creditors to the AMican - Company in their reſpective Sums, by a Certificate obtained 
from the Committee of Directors in the Terms of the Ac of Parliament: The Sub- 
ſcription was found to be ro the Behoof of theſe other Co · partners effeiring to their ſe- 
veral Sums, and the Mony preſumed to have been advanced by them, unleſs redargued 
by their Oath or Writ, that it was the Subſcribent's Mony, 24 February 1708, Cre- 
ditors of Corſe contra Pedie and others Partners of the Eaſter Sugary of Glaſgow 


A Perſon who ſtood obliged to provide his Lady by their Contract of Marriage to a 
certain Liferent Annuity having granted her a Bond bearing important Cauſes for a Sum 


payable by his Heirs not of his own Body; the Bond was imputed in Satisfaction of the 
Obligemenr in the Conttact : quia debitor non Ar Ta 16 November 1708, 
| | <a oe on; HER cl 

The ſaid Lady having accepted her ſaid liſerent Proviſion in full Satisfaction of Terce 
or Third of Movables except the Pleniſhing to which ſhe was provided free of Debt; 
and the Husband having after his granting the foreſaid Bond (which bore to be effectual 


both againſt his Heirs Executors and Succeſſors, and for affecting his whole Eſtate here- 


table and Movable tor Payment) acquired a Lodging to her in Liferent - The Lords 


found that the Lady could not claim both the Liferent of the Houſe and the whole 
Sum in the Bond; becauſe not only may the former be interpreted in Satisfaction of the 
latter, but Law conſtructs the Liferent of the Houſe to have been taken as a corrobora- 


tive Security of the Obligement in the Contract to imploy the Sum for her Liferent Uſe, 


which, became extinct by the original Debt's being overpaid by the Bond aforeſaid. They 
found alſo that the Bond abſorbed the Diſpoſition of the Houſhold-pleniſhing, ſo 


could not ſeek both, 4 July 1712, Hamilion of Bangour contra Lord and Lady Ormiffour. | 


as ſhe 


„ .. Prices. .foe Fiars. 
Printing. See Gifts: + 
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O. impriſoned upon 2 Caption for a civil Debr, having deponed in the Terms of - 
the 


7 of Parliament, that he was not able to maintain himſelf, and being ſet 
ar Liberty for that the Creditor declined to aliment him: The Lords found that he could 


Warrand of their Lordſhips, cauſa cognita, io December 1709, Law contra White: © 
85 Unwarrantable in à Meſſenger to commit One to Priſon by ' Virrue of à Caption for 


Debt, after Intimarion of a Silt upon a Bill of Suſpenſion obtained by the riger, who 
was therefore aſſoilized from the Creditor's Expences Albert he was in the Meſſenger's 


Hands 


Index Materiarum, >7 
Hands before the Siſt was intimated or procured. But the Meſſenger in reſpect of his 


probabils ignorantia juris, Was not found liable ro pay any Expences to the Priſoner upon 
the - of his Incarceration, 27 Fuly 1710, Lamb Supplicant contra Cleland and 
_ 1 jy 


Magiſtrates not liable ſubjdiarie for a Debter's Eſcape out of their Priſon, whom the 
_ Creditor declined to aliment, after he was required to do it in the Terms of the Act ot 
Parliament 1696. Albeit the Magiſtrates: gave no Orders tor the Priſoner's Liberation. 
In reſpe& they might have ſer him at Liberty, December 13, 1711, Glafels and his 
Factor contra Magiſtrates of Forfar. | 
Magiſtrates obliged by the. Act 32 Parliament 1696, either to modify an Aliment to 
a Priſoner for Debt within the Deſeription of the Statute, payable by the Perſons that 


did incarcerate him; or to aliment him themſelves, ſo long as they detain him in 


Priſon, 20 February 1713, Grierſon of Bargatan Supplicant contra Magiſtrates of Dum- 


Prizes. 


French Privateer who took a Scottiſh Ship, pillaged a Quantity of Goods out of 
£A ber, and robbed the Skipper of ſome Guineas, and alſo got a Ranſom paid, 
having continued upon the Coaſt of this Kingdom, till taken there a Matter of Ten 
Days after by the Commander of one of Her Majeſty's Ships of War; within the 
Bounds of his Cruiſe, who recovered the Mony and Goods aforeſaid: The Property of 
ſuch Mony and Goods not contained in the Ranſom: bill, found to remain with the Per- 
ſons from whom the Privateer took the ſame, and his Captor liable in bo Vs to 
tliem, 13 February 171 3, Stuart and others contra Captain Collier. | 


Probation. Se Oath, Popery, Defences, 
1 Payment. 1 „„ 


' A Defence for an Executor's Servant, conven'd by an Executor 4d omiſſa for Intro- 
A miſſion with Goods omitted out of the principal Teſtament; founded on a Diſ- 
charge granted to bim by his Maſter relative to particular fitted Accompts, elided by 
an alledgiance of Superintromiſſion over and above the Contents of the fitted Accomprs, 
. notwithſtanding of a general Clauſe in the Diſcharge, diſcharging all other Accompts 
and Intromiſſions whatſoever: But Superintromiſſion in this Caſe not probable by Wir- 
neſſes, January 15, 1706, Hence contra Duncan. | OK %% is 
In the Reduction of a Diſpoſition granted by a Wife to her Husband Szante matri mo- 
nio, Women, who as Creditors to the Wife had received Payment of their Debr, nor 
allowed to depone thereanent for proving the onerous Cauſe of the Diſpoſition, June 
18. 1706; Berrel contra Fiir: _ 
A cancelled Backbond with Notes written on the Back and Margin thereof, bearing 
that the Granter was to renew the ſame in ſuch and ſuch Terms, being recovered at the 
Inſtance of the Creditor in an Exhibit ion againſt the Granter's Repreſentatives : The 
Lords allowed Diligence ro cite Witneſſes for proving the Notes to be the Granter's 
Hand-Writ, June 22, 1706, Watſon contra Repreſentatives of Forreſter. =» 


A Promile of a certain Sum and a Quantity of Victual to a third Perſon, in Name of 
a Woman for her paſſing from a former Promiſe of Marriage made to her ſelf, ſuſtain- 
ed probable by Witneſſes; and the ſaid third Party admitted as a habile Witneſs, June 
26, 1706, Anderſons contra Gordon, : 1 


A Note of all negative Oaths and clear Probation, muſt be given in to the Preſident's 


Servant, at leaſt the Night before ſummary Adviſing, that they may be inrolled upon 
the Wall, 6 December 1709 . | | | 


A Bag of Mony lying by a Perſon at his Death, being given up in Inventory by one 
of his two Daughters bis Executrix : It was not found relevant for her Executor to dif- 
charge her of the ſaid Mony in a Compr and Reckoning with her Siſter's Repteſentative, 
by offering to prove by Witneſſes, that the ſaid Mony was before Confirmation equally 

divided berwixt the two Siſters of Conſent, and each got her own Share, 20 December 
| 1709, M*kenzie of Prazerdale contra Lord Elibank, FFC 

The Condition of a Legacy in Caſe the Teſtator (who was a Mariner) happened to 

die in his intended Voyage to the Indies in a certain Ship; found purified preſumptive- 
ly by Affidavits made by Two of another Ship's Crew, bearing that a Sca- Captain of 
that fame Name died in their Ship ſeyeral Years after in the Indies : The Teſtator hav- 
: IE Name died in THER ONIP le Vet v ing 


* 
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ing never returned, and it not being alledged that there was ſuch another Captain of 
. that Name tliat died at ſuch a Time in that Place. And the Legacy was decerned to 
be paid, the Legatary finding Caution before extracting, to repete the Mony with the 
Annualrents thereof, in Caſe the Teſtator ſhould ever appear, 20 December 1710, Hen- 
* and Fnnes contra Mortoun and Smith AF: F 
Probation by Witneſſes of an Annualrenter's total Intromiſſion of 12 or 13 Years 
Poſſeſſion of Victual and Mony-Rent, where there was no Intromiſſion by the common 
Debtor, or any Co- creditor, televant to make the Intrometter comptable for the Ren- 
tal both of Mony and Victual, 25 January 1711, Baillie of Lamingtoun contra Sit Mil. 
liam Menzies, | i 1 

The proved Tack-duty of a Sal mond: fiſning for one Year pteſumed to have been 
paid for it in ſubſequent Years + Unleſs the Intrometter with the Rent of the Fiſhing could 
elide the Preſumption by a contrary Probation, 2 February 1711, Strachan contra the 
Town of Aberdeen, e | Ws 


Procutators. 


3 O Procurator before an inferior Court cannot defer the Verity of a point to the 


other Party's Oath, without a ſpecial Mandate for that Effect, 4 January 1709, 
| 145 contra Allan and Chybolm, Etiam in re minima, 18 January 1712, Inglis contra 


R Prodigals, See Interdiction. 
Promiſes. 
Romiſe by a Vaſſal to give to his Superior a Piece of Silver Plate to a certain Va- 
1 lue, upon his having paſs'd from the Benefit of an incurred Irritancy in the 
aſſal's Right, not probable by Witneſſes, 24 December 1708, Laird of Pourie contra 
A dying Perſon having deſired her Landlady to bring her a Napkin, wherein ſhe 
ſaid there was a 20 l. Sterling Bank- Note, which ſhe deſigned to give in Token of her 
Kindneſs to one then come to ſee her; and upon her ſeeming to be in Paſſion and trou- 
bled when the Napkin being brought was found to contain nothing but a blank Piece of 
Paper, the Landlady having ſaid to the deſigned Donatar, that ſhe would make up the 
20 l. to him, in Caſe it was nor made up another Way : She was found liable for the 
Tame, unleſs ſhe could inſtruct that he recovered Payment ſome other Way, 2 January 
I712, Reoch contra loung, = „ „ 


Promiſſory Notes. See Bills of Exchange? | 
Prophaneneſß. 


Me Lords will incourage ſuch as diſcover Perſons, who in the Seſſion- houſe, or in 
their Clerks. Offices, tranſgreſs the Acts of Parliament againſt Vice, Immorality 
and Prophaneneſs, by putting either ſubſcribed or unſubſcribed Informations in their 
Boxes; and will cenſure and puniſh the Offenders according to Law : And recommend 
to their Clerks, to fee that no ſuch Abuſes be committed, and to delate rhoſe who com- 
mit them, 20 June 1710, AR of rr... Say 
 Tvttes quoties in the Act of Parliament againſt Swearing, ate to be underſtood of eve- 
ry Oath, and not of every Conviction only; but a Fine impoſed by an inferior Judge 


for Thirty Oaths in the Terms of Law, modified and reſtricted to the Half, 27 3 


zum 1710, the Magiſtrates and Procurator-Fiſcal, of New-Galloway contra Canon of 


Barley. 


LL Advocates diſcharg'd in any Cauſe to proteſt for Remead of Law, by the ge- 

A - neral Warrant of their Gown, in the Name of their Clients, without ſpecial 
Mandates from their Clients, 28 February 1708. : bw AE 

A Proteſt for Remead of Law againſt a Decree of theSeſſion, having been lodged before 

the Houſe of Peces, and Judgment there given, diftniffing the Appeal, and ordaintys 


—— 
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the Appellants to pay Coſts, and the Lords of Seſſion to order the fame to be levied 2. 


2 Citation, 21 Ju 1711, 


ceeded, or an Act and Remit pronounced for not debating the Reaſons of Suſpen 


q ; 
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| | : | = d as 
Coſts given by their Lordſhips ate ro be levied : The faid Lords, upon a Bill „ 
with the Judgment of the Houſe of Peers, granred a ſummary Warn for Laſt 2 
Horning and other uſual Diligence againſt the Appellants, for levying the ſaid Coſts 
and Charges, 13 June 1711, Mrs. Lyon contra the Lord and Lady Kinnaird, 
The Lords of Parliament having, upon a Preteſt for Remead of Law, revers'd a De- 
creet of the Lords of Seſſion; and ordered them to dice& the Appellant's Expences to 


be tax d according to the Courſe of their Court, and paid by the Appellee : The Lords 


refuſed ro conſider theſe Expences ſummarly upon a Bill offered by the Appellant « +; 
Appellee were firlt legally cited by their Lordſhips Order, that ba ihe Sor Wee 
to object againſt the Quantity of Expences to be modified. Albeit the Appellant had 
cerriorated him under Form of Inſtrument, that he was to apply to the Scffion to tax. 
his Expences ſuch a Day; and the Appellce was preſent in the Houſe of Peers At pro- 
nouncing the ſaid Decree, whoſe private Knowledge was not conſidered as equivalent ro 
| 1711, Sir Andrew Kennedy Supplicant contra Sir Alexander Cumming, 
But this Appellee being cited, and ar the Day of Compearance pleading his Privilege of 
Parliamenr, againſt rhe ſuſtaining whereof the Appellant did again proteſt for Remead 
of Law; and the Apellant, without diſcuſſing that Proteſt, having, upon a ſummary 
Complaint given in to the Houſe of Peers, obtained a ſecond Order directed to the Lords 
of Seſſion, that they ſhould forthwith tax the ſaid Expences, and direct the ſame to be 
paid to the Complainer, purſuant to the Order and Judgment abovementioned : The 


Lords found the Appellee obliged to anſwer ro the Appellant's Claim of Expences, 


without Neceſſity of any futther Citation, 26 June 1712, Llem Supplicant contra Bum. 
dem. And found, That the Queſtion before their Lordſhips Was a bg Whether any EA. 
pences were due or not, but only how much Expence ſkould be decerned. In modifying 


- whereof, rhe Lords, without either confidering the Charges of diſcuſſing rhe Appeal, 


or entring into the Detail of the Appellant's Accompt of Disburſements before rhe 
ages; decerned 100 lib. Sterling to be paid to him by the Appellee, 30 July 171 2, in- 
ter eoſaem. | _ jj OS ESTA 5 


A Decreer of the Seſſion, reducing a Tack of Lands and removing the Tackſman 
from the Poſſeſſion, being reversd by the Houſe of Peers and the Tackſman ordered 
to be reſtored to the Poffeſſion, and to have Satisfaction for his Lots thro his being 
turned out + The Heretor was found liable for the excreſce Duty contained in a Tack 
| fer to the new Tenaar more than was payable by the outed Tackſman, for the Veats 


he was out of his Poſſeſſion; and for a Proportion of the Graſſum paid by the faid 
new Tenant effeiring to the ſaid Years ; but not for what farther Profit the Lands viel- 
ded to the new Tenant in that Interval, 17 November | 1712, Hamilton of Pumpherſton 


contra Lady Cardigſe. 


Proteſtations. 


N Caſe of a judicial Proteſtation, or Proteſtation and Remit admitted by the Ordi- 
nary for keeping up of Suſpenſions or Ad vocations, unleſs the Cauſe be again called 


L by his Lordſhip, and the Suſpenſion or Advocarion produced rhe ſame Week, they ſhall 


not be taken in by the Clerk, or the Party in mora reponed, without paying to the ad- 
vetſe Party, or to the Clerk for his Behoof, Ten Shillings Sterling. The like Sum ſhall 


be paid by a Suſpender or Raiſer of Adyocation to the contrary Party, or to the Clerk 


for his Behoof, before they be reponed againſt a Decreet finding the Letters oeh pro- 


101 gr 
Ad vocation; unleſs a written Stop be obtained from rhe Ordinary within Six free 


Days s and a Clerk writing upon any Proceſs before theſe Sums are paid, is liable for the 


Double, A Purſuer before any inferior Court, advocating his Cauſe, and not infiſting 
within Fifteen Seſſion-days, and cauſing call and give out the Tame with the Proceſs to 


the Defender's Procurators to ſee; the Defender may call for the Advocation, and put up 


a Proteſtation at the Minute- book; whereupon, if the Purſuer produce not his Adyo- 


cation with the principal Proceſs, and an Outgiving thereon, the Proteſtation and Re- 


mit ſhall be given out to be extracted. The Defender, when the Ad vocation is fo pro- 
duced with the Proceſs and Ourgiving, ſhall be allowed, before he return the Procefs, to 


Anroll the fame in the Roll of Suſpenſions and Advocations upon his own Advo- 
_ . cates Return. The Defender's Procurators may keep up rhe, Proceſs Six Days, and till 


the firſt Saturday thereafter in Seſſion-Time, for ſeeing and inrolling the ſame. The 
Cletks of the Bills or their Deputes (under * Penalty of Five Pound Kerling roties 
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quoties, attour Performance) arc ordained to give up all Proteſtation-Money conſigned of 
ro beconſigned in their Hand, without any Fees,to the Party concerned, upon Sight of the 
extracted Proreſtation or Decteet finding the Letters orderly proceeded, aud Receipt of 


the Party in a Diſcharge expreſſing rhe Subſtance and Dare thereof, without Neceſſity to 


leave the Lords Warrant, Act of Sederunt January 1, 1709. | 


. | | 
| Quakers. See Qath, 


He ſolemn Affirmation or Declaration of a Quaker in theſe Words, I do declare in 
5 the Preſence of Almighty God, the Witneſs of the Truth of what T ſay, accepted 


inftead of an Oath in the uſual Form, conform to the Statutes of Kugland, 26 February 
1710, Anderſon contra Forbes of Blackford, 7 * 


* 
Ranking and Sale. See Oath: 


"He Raiſer of a Proceſs of Sale and Ranking in the Caſe of Bankrupt, muſt cite the 
Debror and all his real Creditors in the known, actual and real Poſſeſſion of his 


' Eſtate by labouring or uplifting the Rents, in the common Form of Law; and cite his 
other Creditors or others having or pretending Intereſt edictally (conform to a Warrant 


to be contained in the Summons of Sale for that Effect) upon 60 and 15 Days for the 


firſt and ſecond Diets, at the Marker-Croſs of Edinburgb, Peir and Shore of Leith; and 
alſo upon the 21 and 6 Days before the ſaid Days of Compearance, at the Paroch-Church- 


Doors where the Lands ly, after Divine Service. The Executions of which edictal Ci» 


rations are to be duly return'd and recorded in a particular Regiſter ar Edinburgh, the 
laſt Day to which the Citations are given: Orherways they ſhall make no Faith in 


Judgment. And no more than 12 Shillings Score to be taken for Regiſtearion of each Execu= 
tion, & delivering back the Principal to the Party, under Pretence of Dues,orDrink-mony, 
or otherways. Which Clerks are to make exact Minute-books of the ſaid Regiſter, 


mentioning the Names of rhe Purſuer and Debtor, and the Dates of the Executions and 
Regiſtration. The Minute- book and Regiſter ſhall be patent to the Inſpection of the 
whole Lieges, without Fee or Reward z and the ſame Dues to be paid for ExtraQts of 


theſe Executions, as for Extracts of probative Writs, 23 Member 1711, Act of Sede- 
runt, S 1.After raiſing aProceſs of Sale,thePurſuer ſhall have Diligence granted him againſt 

all Havers of the Writs of theDebror and Bankrupr'sEſtate,to the Effect the ſame may be 
timeouſly exhibited in the Clerk's Hands, Lid. $ 3. If the Purſuer of a Proceſs of Sale and 


Ranking during the Dependance die, or forbear ro infiſt, or his Title and Intereſt happen 


to be farisfied or extinguiſhed ; the Factor, if any be, or otherways any other real Creditor, 
may, upon ſpecial Warrant from the Lords, take up the Proceſs where it left, and carry 


it on to a final Iflue, for the common Benefit of the whole Creditors, Vid. & 4. The 


Proceſs, upon the Death of the Debtor, or any of the Creditors Defenders compearing 
and producing; ſhall not ſtop till expiring of the Year of Deliberation, but only till 


the apparent Heir be cited, without Neceſſity of transferring the Proceſs paſive: And 
if no Perſon appear in the Place of the Defunct, the Lords will proceed in the Preceſs 


where it left, and diſcuſs the ſame in ſuch Manner as when Parties alive compear not, 


Tbid. & 5. The Proceſs of Sale and Ranking being ſeen and returned, and called in the 
| Regulation-Roll, the Ordinary before whom it is called* ſhall affign a Day, betwixt 


and which the Creditors are to produce their Rights and Intereſts ; and at rhe ſame 
Time name rhe Lord Ordinary, who in the Courſe of the Book falls to be Ordinary to 
the next Ranking, before whom they are to be ranked: The Dues formerly given in 
with the Bill in Preſence, craving an ordinary being always paid to the Clerks Colle- 
ctor, and marked by him on the Proceſs. If any of the Creditors fail to produce with- 
in Eight Days of the Day prefixed, they ſhall not be allowed to produce thereaſter, 


without paying a certain pecuniary Mulct ro be modified by the Ordinary, not under 


Twenty Shillings Sterling; and to be increaſed according to the Delay the Producer is 
guilry of: Which Mulct is to be paid in to the Factor or Clerk, towards defraying the 


Charge of rhe Proceſs ; anduthe Ordinary ſhall prefix a Time for the Creditors produ- 
cing their Intereſts to depone upon” rhe Verity of their Debts, who if they fail ro do it 


at the Day appointed, ſhall not be allowed thereafter, but upon Payment of a Mul& 
. hy „ 
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nor under the ſoreſaid Sum of 20 Shillings, to be increas'd and applyed as above. Lid. 

86. The, Ordinaty is authorized to appoint one ot moe Ad vocates who are not imploycd 
mm the Cauſe, Men of Integrity, Judgment and Experience, to conſider the whole Producti- 
on, and make a State uf the Intereſts produced and Points of Contraverſy, and adjuſt the 


Minintes tor the Ordinary to give his Interlocutors upon the whole, and that with reſpect 
to Proceſſes raiſed, or to be raiſed. Theſe are tequired to be exact and diligent in their 
Work, and ate impowered to appoint Days to the Creditors and their Procuratots, 
with the Clerk of, the Proceſs, to come and point out to them their reſpective Intereſts? 
With Certification if they fail, their Production ſhall not be regarded. Theſe Advo- 
cates are to mark the State when fo prepared, and date their mat king; and immediately 
it is to be lodged and to ly in the Clerk's Hands Eight Days, to be ſeen by all concerned, 
wirbout Fee or Reward: After which Time, no Objection ſhall be received againſt the 
Fact ſo ſtated, but upon Payment of four Crowns to the Factor or Clerk for the Uſe 
foreſaid, with Power to the Ordinary to augment the Mulct if he fee Cauſe, - If any. 
new Point occurr, the Ordinary may diſcuſs, or remit the ſame to be reconſidered by - + 
the Advocates as above: Who ſhall have ſuch Allowance for their Pains and Attendance 
out of the Bankrupt's Eſtate, as the Lord Ordinary ſhall modify, hid. & 7. Tho? any 
Perſon lawſully ſummoned in Mannet abovementioned ſuffer the Decreet of Ranking to 
go out, Without producing and competing upon his Inteteſt, the Decreet of Sale ſhall 
not the leſs ſtand good, and the Purchaſer be bound to pay conform thereto: and the 
Per ſon failing ſhall have no other Remedy but to purſue the Receivers of the Price and 
their Heirs, for Repetition, Lid. & 8. The Expence of Raiſing and Catrying on Pro- 
ces of. Sale and Ranking, and exctracting Decreets thereon, ſhall upon Application be 
advanced out of the Bankrupr's. Eſtate as formerly: With this Proviſion, that an Ac- 
compt of the whole Expence be produced before the Ordinary of the Sale, to be by 
him conſidered, liquidated and ſtated upon the Price at fo much per cent; that it may 
be proportioned among the Credixors according to their ſeveral Shares. Which Expence, 
ſhall immediately: after the Sale, be paid in by the Purchaſer to the Factot, if any be, ot 
elſe to the Clerk of the Proceſs, to be compted for by them to the Creditors, or to the 
Purſuer of the Sale and Ranking, in Caſe he advanced the fame; and ſhall be allowed 
to the Purchaſer out of the firſt End of the Price, or retained by him off the Credit ors 
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J Ecognition not incurred by the granting of baſe Inſeftments within the half of the 
| I\-- Value of the Ward-fee z chop the Vaſſal, by granting a Poſterior publick Infeſt- 
ment did not retain the Major Part, March 24, 1707, Laird of Grant contra Creditors 
%%% 75 ⁵ͤP»̃᷑᷑ . aOt gona ee pe Ret 


Recognition incurred by the deeds of the Reverſer, and not of the Appriſer, during 
the Tourſe of the Legal, Fly 15, 1707, The Creditors of Edinglaſie contra Gordon of 
—_ Preſcription by 40 Years uninterrupted Poſſeſſion of Ward: lands by. the Heritor, after 
the major Part had been alienated, without the Superior's Conſent, relevant to exclude = 
Recognition; and Poſſeſſion by baſe Infefrments ot Annualrent, after the Death of the 
Voaſſal who granted the ſame; reckoned equivalent to the Granter's own Poſſeſſion, in or- 
der to make up the Years of Preſcription, for excluding the Recognition. But poſterior 
Deeds of Alienation within the Preſcription allowed to be conjoined with the Deeds 
of Alienation before the Commeticement of Preſcription to infetr — ry quoad 
exceſſum, with the Burden of theſe anterior Deeds, 25 July 1712, Moncrief.of Mornipea 


contra Heirs and Creditors of Balla. %%% ᷑ - LK 
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= He Directots of the Bank, who, by Agreement with the Privy-Council, under- 
T took the Burden of the Recoinage of all the current Coin of Scozland, by advan- 
_ cing £26 Mony for all the old Species broughr to them by all. Perſons, and giving 
the fame into the Mint ; being to receive a Certificate for t Loßß in Recoining upon 
the Commiſſioners of the Equivalent, with one half per cent to be paid on Demand, 


2nd. the Maſter of the Mints Bond for the reſt payable itt Weight and Tale in the 


Terms ot the Act of Parliament 1686 and there bappening in the Coining an Excreſce 
on the Tale over and aboye the Maſter of 4285 Bond: That Beniefft by the Aug- 
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80 Index Materiarum. 
quoties, attour Performance) are ordained to give vp all Proteſtation · Money conſigned ot 
ro be conſigned in their Hand, without any Fees,to the Party concerned, upon Sight of the 
extracted Proreſtation or Decreet finding the Letters orderly procceded, and Receipt of 
the Party in a Diſcharge expreſſing rhe Subſtance and Date thereof, without Neceſſity to 
leave the Lords Warrant, Act of Sederunt January 1, 1709, | 8 


. 
Quakers. See Oath 


— —— 
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He ſolemn Affirmation or Declaration of a Quaker in theſe Words, Ido declare in 

the Preſence of Almighty God, the Witneſs of the Truth of what T ſay, accepted 

inltead of an Oath in the uſual Form, conform to the Statures of England, 26 February 
1710, Auderſon contra Forbes of Blackford, | N 37 71 8 


. 
Ranking and Sale. See Oath: 


re Raiſer of a Proceſs of Sale and Ranking in the Caſe of Banktupt, muſt cite the 
| Debtor and all his real Creditors in the known, actual and real Poſſeſſion of his 
Eſtate by labouring or uplifting the Rents, in the common Form of Law; and cite his 

other Creditors or others having or pretending Intereſt edictally (conform to a Warrant 
to be contained in the Summons of Sale for that Effect) upon 60 and 15 Days for the 
firſt and ſecond Diets, at the Marker-Croſs of Edinburgh, Peir and Shore of Leith; and 
alſo upon the 21 and 6 Days before the ſaid Days of Compearance, at the Paroch-Church- 
Doors where the Lands ly, after Divine Service. The Executions of which edictal Ci» 
rations are to be duly return'd and recorded in a particular Regiſter ar Edinburgh, the 
laſt Day to which the Citations are given: Othberways they ſhall make no Faith in 
judgment. And no more than 12 Shillings Scotsto be taken for Regiſtearion of each Execu- 
tion, & delivering back the Principal to the Party, under Pretence of Dues, or Drink mony, 
or otherways. Which Clerks are to make exact Minute- books of the ſaid Regiſter, 
mentioning the Names of rhe Purſuer and Debtor, and the Dates of the Executions and 
Regiſtration. The Minute- book and Regiſter ſhall be patent to the Inſpection of the 
whole Lieges, without Fee or Reward; and the ſame Dues to be paid for Extracts of 
theſe Executions, as for Extracts of probative Writs, 23 November 1711, Act of Sede- 
runt, § I. After raiſing aProceſs of Sale, the Purſuer ſhall have Diligence granted him againſt 
all Havers of the Writs of theDebror and Bankrupr'sEſtate,to the Effect the ſame may be 
timeoufſly exhibited in the Clerk's Hands, Lid. S 3. If the Purſuer of a Proceſs of Sale and 
Ranking during the Dependance die, or forbear to inſiſt, or his Title and Intereſt happen 
to be ſatisfied or extinguiſhed ; the Factor, if any be, or otherways any other real Creditor, 
may, upon ſpecial Warrant from the Lords, take up the Proceſs where it leſt, and carry 
it on to a final Iflue, for the common Benefit of rhe whole Creditors, Lid. & 4. The 
Proceſs, upon the Death of the Debtor, ot any of the Creditors Defenders compearing 
and producing; ſhall not ſtop till expiring of rhe Year of Deliberation, but only till 
the apparent Heir be cited, without Neceſſity of transferring the Proceſs paſfroe + And 
if no Perſon appear in the Place of the Defunct, the Lords will proceed in the Proceſs 
where it leſt, and diſcuſs the ſame in ſuch Manner as when Parties alive compear not, 
Jhid, $ 5. The Proceſs of Sale and Ranking being ſeen and returned, and called in the 
Regulation- Roll, rhe Ordinary before whom it is called* ſhall aſſign a Day, betwixr 
and which the Creditors are to produce their Rights and Intereſts ; and ar the ſame 
Time name the Lord Ordinary, who in the Courſe of the Book falls ro be Ordinary to 
the next Ranking, before whom they are to be ranked : The Dues formerly given in 
with the Bill in Preſence, craving an ordinary being always paid to the Clerks Colle- 
ctor, and marked by him on the Proceſs. If any of the Creditors fail to produce with- 
in Eight Days of the Day prefixed, they ſhall not be allowed to produce thereaiter, 
without paying a certain pecuniary Mul& ro be modified by the Ordinary, not under 
Twenty Shillings Sterling; and to be increaſed according to the Delay the Producer is 
guilry of: Which MulCt is to be paid in to the Factor or Clerk, towards defraying the 
Charge of the Proceſs ; anguhe Ordinary ſhall prefix a Time for the Creditors produ- 
cing their Intereſts to depone upon” rhe Verity of their Debts, who if they fail ro do it 
at the Day appointed, ſhall not be allowed thereafter, but upon Payment of a Mul& 
4 | is | not 
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not unden the ſoteſrid Sum of 20 Shillings, to be increas'd and applyed as above; Ibid. 
86. The, Ordinary is authorized to appoint one ot moe Advocates who are not imploycd 
im the Cauſe, Men of Integrity, judgment and Experience, to conſider the whole Producti- 
du, and make a State of the intereſts produced and Points of Contraverſy, and adjuſt the 
Minintes tor the Ordinary to give his Interlocutors upon the whole, and that with reſpect. 
to Proceſſes raiſed, or to be raiſed. Theſe ate tequired to be exact and diligent in their 
Work, and arc impowered to appoint Days to rhe Creditors and their Procurators, 
with the Clerk of the Proceſs, to come and point out to them their reſpective Intereſts : 
With Certification if they fail, their Production ſhall not be regarded. Theſe Advo- 
cates are to mark the State when fo prepared, and date their marking; and immediately 
it iso be lodged and to ly in the Clerks Hands Eight Days, to be ſeen by all concerned, 
without Fee or Reward. After which Time, no Objection ſhall be received againſt the 
Fact ſo ſtated, but upon Payment of four Crowns to the Factor or Clerk for the Uſe 
foreſaid, with Power to the Ordinary to augment the Mulct if he fee Cauſe. - If any: 
new. Point occurr, the Ordinary may diſcuſs, or remit the ſame to be reconſidered by 
the Advocates as above -- Who ſhall have ſuch Allowance for their Pains and Attendance 
out of the Bankrupt's Eſtate, as the Lord Ordinary ſhall modify, Ibid. $ 7, Tho any 
Per ſon lawfully ſummoned in Mannet abovementioned ſuffer the Decreet of Ranking to 
go out, without producing and competing upon his Inteteſt, the Decrect of Sale ſhall 
not the leſa ſtand good, and the Purchaſer be bound to pay conform thereto: and the 
Per ſon failing ſhall have no other Remedy but to purſue the Receivers of the Price and 
their Heirs, tor Repetition, Lid. & 8. The Expence of Raiſing and Catrying on Pro- 
ceſs oſ Sale and Ranking, and exctracting Decreets thereon, ſhall upon Application be 
advanced out of the Bankrupt's Eſtate as formerly: With this Proviſion, that an Ac- 
compt of the whole Expence be produced before the Ordinary of the Sale, to be by 
him conſidered, liquidated and ſtated upon the Price at fo much per cent; that it may 
be proportioned among the Credipors according to their ſeveral Shares. Which Expence, 
ſhall immediately after the Sale, be paid in by the Purchaſer to the Factor, if any be, ot 
elſe to the Clerk of the Proceſs, to be compted for by them to the Creditors, or to the. 
Purſuer of the Sale and Ranking, in Caſe he advanced the ſame; and ſhall be allowed 
to the Purchaſer out of the firſt End of the Pr 


WY ale A Sec, ice, or retained by him off the Credit ors 
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Ecognition not incurred by the granting of baſe Inſeftments within the half of the 
N Value of the Ward-fee s tho the Vaſſal, by granting a Poſterior publick Infeſt- 
ment did not retain the Major Patt, March 21, 1707, Laird of Grant contra Creditors 
Recognition incurred by the deeds of the Reverſer, and not of rhe Appriſer, during 
the Courſe of the Legal, Fuly 15, i797, The Creditors of Elinglaſis contra Gordon ot 
, ß ie ere df 
—_. Preſcription by 40 Years uninterrupted Poſſeſſion of Ward-lands by the Heritor, after 


4 


the major Part had been alienated, without the Superior's Conſent, relevant to exclude 
Recognition; and Poſſeſſion by baſe Infefrments of Annualrent, after the Death of the 
Vaſſal who granted the ſame, reckoned equivalent to the Grantet's own Poſſeſſion, in or- 
der to make-up the Years of Preſcription, - for excluding the Recognition. Bur poſterior 
Deeds of Alienation within the Preſcription allowed to be conjoined with the Deeds 
of Alienation before the Commentement of Preſcriprion to infetr Recognition quoad 
exceſſum, with the Burden of theſe anterior Deeds, 25 July 1712, 0 
contra Heirs and Creditors of Ba. 


Moncrief.of Mane 
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rue Directots of the Bank, who, by Agreement with the Privy- Council, under⸗ 

took che Burden of the Recoinage of all the current Coin of Scotland, by advan- 
e brought to them By Alf Perſons, and giving 
the fame into the Mint; being to-receive -a Certificate for the Loß in Recoiping upon 
the Commiſſioners of the Equivalent, with one half per cent to be paid on Demand, 
and. the Maſter of the Mints Bond for the reſt payable itt Weight and Tale in. the 
Terms ot the Act of Parliament 1686 and there happening in the Coining an Excreſce 


on the Tale over and above the Maſter of the Mint's Bond: | That Benefit by the Aug - 
„ . e mentation 
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lowed in Satisfaction oſs the he giving in and giving out of the Mony, 
11 February 70% be, 2 N To" who eras W 7 
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Dißpobsci ition to a i Perſon pteſumed gratuitous, abewthütaudlüg gf 4 | Bord 
for a great Sum of the ſame Dare given by the Grantee to the Receiver, and 
ounded on by him as the onerous. a of the: Diſpofirion 3 and the Dippoſirten re- 
duced as in Prejudice of 3 prior baſe Inſeſtment of Annualrent out of the ſame Sobek, 
not clo hed wat 5 AY 18555 Jublick lnfeftment ſollowed upon the Diſpolition. 
Albeit in was play thar. the Diſponer had "preg Eſtate tufficient to pay the 
5 Debe # Famiary 24, 1706, I Filſon N RITA 3 hee; 75...: 3% 
1 7 8 Father obliged me in his Son's Contratt of ee to pay to lt : 
and his Heirs, bein g ik harged mob e Son berwixe the Minute: of the Conttact 
the extending 5 5 2 — Fw reduced at the Inſtance. of the Son „Reick, 2. 
ebe dem tabul lawn uuptial a . 05 ein \ Becowphe er 1, Bros Grieve contra 
Om on. 
A Sheriff's Decreet contial ng. Wool, upon IRR of a defined Exportarion 
contrary to Law, and u Hon r ner's being Held as confeſt for declining to purge 
himſelf by Oath; reduced, and 5 ers of the Wool, with the Procurator Piſcal of 
the Court, who * 5 a] been thereof, ny table in Repetition to the Owner 
- the prime Colt, d. ing the Expences of the Roup, but not for Damages. Becauſe, 
the Logs having : Of the Owner of the Wool to bis Oath, he deponed that he had 
no formed 820 of Exporting ee Fine 19, 1706, Binning contra the Woollen 
Manufactoty of emi Ins. and the Procuraror-Fikcal of the Sheriff Court of Einlith- 
8 
8 Each of the dens” Pl Tack, baving; conform to the EN Cuſtorn, fle Süd bu one 
Double or Side thereof; an Extract of the Double ſign d by the Tackſman 3 by 
the Setter's ſingular Succeſſor,  ſuſtainell to ſatisfy the Production in a Reduction of the 
Tack at his Inſtance againſt the Tackſman, Fuly 27, 1706, Marquiſs of Ane contra 
Walkingſoaw of that & and the Lord Blautire, 
A Purchaſer at a Roup, having tranſacted with all the Creditors except one, a galuſt 
w hoſe Debt he procured a Declatator of Extinction in Abſence, who, to top his 
getting up his Bond for the Price, according to the Act of Parliament 1696, Fai 
a Reduction of the Declarator, as null, for being obtained upon a new Summons in- 
tented aſter an extracted Act in a ſormer Process Mails and Duties, at the Inſtance 
of the Reducer's Predeceſſor, wherein the Purchaſer's Author was compearing ; he the 
Purchaſer was RN to repete a Reduction of the Act ſummarly without a waken- 
ing or transfering, 2 2 Fanuary 1708, Lord Weite of the 8015 contra Sir John: 
' "oe | 
Proceſs io Reduction and Unprobation of a real Rigbt foltained; withour Neceſſity 
upon the Purſuer to call the Pe Author : In reſpe& the ſaid Auchot was not lia | 
; thts the 150 in 7 Watrandice, no not from Fact and Decd; and ſo had 
no Manner of loreceſt in the Cauſe, Deen 18, 1708, Colonel Ein contra Hamil: 
z0n. 
"Perforat Bonds not a ſufficient Title to the Credirop'ts: reduce, upon. the At of pu- 
liament 1621, a Diſpoſition of Lands granted by the Debtor; albeit no Inſeftment 
— 5 np thereon, 24 Fune 1709. Brown younger of Thorniedykes contra Brown his 
rother. | 
Reaſons of ReduRi of a Decreet againſt an Heit ſer ved cum lengßeio inventar 
ſtantly verified Adee of Ret be Fr dagen in a Proceſs of Adjudication pap] : 
Decreer. Ken, uction not-inſtangly verified, reſet ved 79231 comma eben- 
rionem, . 28 35 c ge. = Probarion, 8 Navenber 1714, Lord and Lady On. 
2 coritra Hamilron G 
'A 8 08 the i Speer un f Adjudicationy falficioas- +0 age he 22 
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vn. 
A perſonal Creditor who inhibited his Debtor, ſufficiently intirled to reduce Ret Right 
ranted by the Debtor after Inhibition, the? completed by infeftment 17 February 17 5 
Fed of Kilbinzie contra Sir 7 James yew and others. : 
Reduction and Improbation of Rights to Lands, pti ſuied by One infeft therein up 
on a Charter of Adjudication, bac d. PR exceptone;' upon a Reuunciation of 4 
_Bighr to theſe Lands, and Diſpoſition 15 e Purſuer's Author, in Favours of the De- 
n s 3 anterior to the Bonds 5 the Pur ſuer's Ad 


Bonds being gratuitots; albeit che Rights produced by the Defen 
Blair of ä 


were only . not completed by Infeftment, 23 July 1713, Coppa Blair conn 


. 


| 5 | Regaliry See Earldom, —— a 


Chong 2 Lands i into a a Regality i in Favours of One thercin appointed hive: 
ditaty:Bailtie of Regality, with all the Priviledges competent to any Lord of 


en Rene quocunque 0 eaderent, mntromittendi, levandi, aff, Zuandi 


& iu- 


lar, dient, Se, ſuſtained to give bim Right to gift fingle Eſcheats fallen with 
in that $5 Which Righe he was found 25 to 28 loſt by his not taking che 
er 


ix the A. of f Parliament 1693, 25 * 1713, Gib | of Ee 
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e * Regitratons” bes Can ei 
Arcane to give up a priticipal Bond aut of the Commiſſary Court-Books of Flin: 


B burgh, after it was 7 there, in order to regiſter the ſame in the Books of 
Seſſion, axe an | Adjudication might be - thereon, 23 June 1705, Archie Supplicant 


ae Commitſary-Clerk of Edinburgh 


Region in the dee Court Books ſuſtained as competent, vue 16, 


3 06, Toung and Man Supplicants. 
25 Bond beating only, Conſtitute 


Supplicant. 


> that all Erecution might paſs thereon in Form as effeirs, withour the uſual Wards, 
0 # Decreet might be bw: ne thereto, ſuſtained as a ſi ficient Warrant for ſum 


. mery 0 Mrae. 
"Relative Writs. See Bonds: | 
* de Bon we granted by a Principal and Canine, with this Clauſe, That 


'  ſeal'd by the principal Party, the Obligation ſhoutd be. nll : The Cautioner was found 
2 unleſs he could pe en of the Euglilʒ Bond by the Principal; without 


: ira . of RO 


| Relief, fee Sent correi Aue., is. y 


Reus, whe; by Tranfdtion with 11 Huthapd's Heir of Line. got the wil 
Right of Succeffion diſponed to her, and obliged her ſelf to refieve the Heir 
his. Predeceffor's Debts. butt fs Payment a one of theſe Debts, at 2 Cre: 


1 without calling the Heir, 3 Fi 1711,  Willwod contra Scougal and E 
50 of * wood, | 


5 * f 
„ 6. . Removing. 
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ut he had yanoved hunſelf and his n from the Lands, antes uten 
eſſio 


judication was 


egality, cum eſchetis, vitae reditibus & forifatur s Omnium perſonarum qua inf. 


our Procurators not regiſtra ble in 
order to Diligence, but only i in order to Conſervarion, 27 Ful ly 1710, Colonel Exſtin 


A Clauſe in 2 Writ, Conſenting 70 * ge thereof i in the. Books of Count ] ad 


maty Diligence by * * July 1713, Montgomery and bis Lady rey _ 


if Payment were made of the Mony by Virtue of a Bond Engliſh Form, / 21 4 and 


putting the Credit or to produce the ſaid . uk 26, TH Sir Mw ds Flt? 


(FOX lows 0 aſſoilzie the Dekoder in a Proceſs of Kenwring from 1 
1 the P 
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ſeſſion were void and rid, or offered to the Purſuer when void, 21 
contra Sir James Sinclair. 
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(Y poſſe by Tack frarp a Rentaller, being 

between Terms, wuthour a previous Warning: The - Removing was found to 

be unwarrantable; albeit W Heir had, aftet his Predeceflor's Death. re- 

nounced the Poſſeſſion; and the | | eath, re. 

ppon the expiting of the Rental, 12. J , cam 
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EKReparations. 


rrhe Lords refuſed to authorize a Tackſman put in by themſelves upon an Eſtate, to 

1 pay a Proportiun, of the Expences of repairing the, Pariſh-Church'y or yet to declare 

that the Falling thereof for, Want of Reparation ſnould not be imputed: to his Negleck, 

Tal 30, e ee, eee ee e e ee ee 

Nor yer would they autborize ſuch. a Factor, either to imploy Workmen to repair 

the Manſion-houſe that Was ruinous, or ay gl him free of any Blame for ſuffering the 

ſame to BO to Ruin, 30 Jupe 1708, John Linn Supplicant. Foal. Niles H $5579 1 

I be Fee of a burnt Tenement repaired by the Liferenter, affected wir the princi⸗ 

; pal Sum expended in the Reparation, February 20, 1706, Haliday and Temple contra 

SGarden of Greenhill, But not burdened with Annualtent of the Reparations during the 
Liferenter's Lifetime, 17 February 1708, Iidem contra Cuningbame. N 
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Wk. 5 ling thereof, come. with the Proceſ to the Bar in the Outer houſe, and report 
ald apply rhe Interlocutor in præſentia; but not hear any new Point, Act of Sc . 
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dee  Refmanion- - N 


TD Efignation of a Tenement in Edinburgh by the Symbols of Earth and Stone; fuſtains 
I ed; in reſpect it had been long an ordinary Practice ſo to do: Bur Reſignations 
in Time coming, made by any other than the proper Symbols of Staff and Baſton. 

e , Cott ig nt 


FF KReſtitution. See Jus mariti, HE 
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_Perfon haying diſponed his Eſtate tao Two of his Friends under Truſt for certain 
Odes, with this Quality, That what remained thereof, aſter Payment of his 
Debrs and Legacies, ſhould be equally divided betwixt, his Two Brothers; and One of 
theſe Brothers chancing to die aſter the Diſponer, before Execution of bis Will by. the 
Truſtees, who afterwards lodg d the Superplus of the Free-gear in the Hands of the ſur- 
viving Brother, ro be kept and made forthcoming by him to ſuch as ſhould be found to 
_ have beſt Right: The Depoſitary, who was Creditor to his Brother laſt deceas d. was 
1717 to haye no Right of Retention of his Share of the depoſited Mony for Payment of 
his Debt, in a Competition with other Creditors that had confirmed the Subject as 
Executors Creditors to the common Debtor; but all his Creditors were found orefera- 
-—_— gochett es the Degree of Diligence ufed by them to affect the ſame, 16 Fuly 1709; 
CCC Onto Sears, oO ET Oe et to v4 
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everſion. See Waders, .Irritancy; 
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D Evcrſion of Lands ſuſtaincd ſeveral Years, after elapſing of the Time prefix d for filing 
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bruary Y, 1706. Toung and her Husband contra Gaic lt. 
The Grantcr of a Wadſet of his Lands redeemable for a ce 

Backrack for Payment of the Annualrent, . a Clauſe that no Redemption ſhould be 
made, till the whole Backtack Duties, termly Failzies, and all other Sums wherein he 
ſhould be Debtot to the Wadſerter were ſatisfied, together with the principal; bav- 


ee HRaned 5 Xs 1. e eee % Gabor er — — —ů— 
Price, and a Compliment was en to his Wite ar the making of the Bargain, Fe- 


ing thereaſter granted a ſeparate Declaration, bearing thar the Wadſetter was ingag'd to 


a third Perſon for another Sum borrowed and applyed for the Uſe: of the Granter ot the 
Wadſet ; and declating that the Wadigt-righr ſhould not be redeemable upon the re- 
payment of the firſt Sum therein contained, unleſs the Wadſetter was freed of his en + 
gagemenr for the laſt Sum, Annualrent and Expences ; whi 


pr 1 Sum, Annualrent an h Declatation (tho having 
only a Clauſe of Regiſtration in the Seſſion - Books, 3 paſs thereon) 
was recorded in the Regiſter of Saſines and Reverſions *; The Declaration was found 
not ſuch a valid Eik, as to be a Title of the Wadferter's Poſſeſhon, to which his Intro- 


miſſion might be aſcribed, as well as if the Eik had been added to the Principal Wadſet; 
18 February 1708, Lord Prefidert of the: Seſſon contra Sir John Inglis, e. 

A Pet ſon having ſome Months after his purchaſing a Piece of Ground. granted Back- 
bond to the Diſponer, allowing bim and his Eldeſt Son to redeem the Subject diſponed 


within two or three Years at fartheſt, by repayment of the Price; and no Offer to re- 


deem having been made for the ſpace of four Years thereafter, while the Son lived: 


The Subject was found become Irredeemable. Albeit the Diſponer and his Eldeſt Son's 
e any Declarator of the Irrirancy, 28 7 . 


Heir uſed an Order of Redemption befor 
1709, Stuart of Blaokball cone Smart of Seel. 


to the Cauſe, as they ſtand inſerted in the Books. And at the firſt coming out of each 


Weekly Ordinary to the Outer houſe upon Tueſday Morning, lay before him the ſaid 
Books; ' with a Docket ſubjoined cloſe. to the laſt Cauſe taken up upon the Saturday 
immediately precceding in theſe Words, The total Number of Actions and Cauſes inrolled 
udon Saturday laſt, ſuch a Day of the Month, extends to ſuch a Number, which Day of 
rhe Month and Number of Cauſes is ro be exprefs'd in Words, and not in Arithmerical 
Figures, under the Pain of thirty Pounds Score roties quoties in Caſe of failzic, and Im- 


priſonment till Payment be made thereof to the Poors-box without Mirigation. The 


Lord Ordinary is to ſubſcribe the ſaid Decket when preſented to him, and upon Wed- 


| 1 r ning to report to the whole Lords whether the ſaid Books of Inrolment had 
been du 


Sederunt. 


A Deliverance upon the appointing Cauſes to be heard ſummatly muſt be ſigned by 


the Preſident, of which the Clerk of the Proceſs gives a Copy ſubſcribed by himſelf 
without Fee or Reward to any of the Parties demand ing the ſawe: Without prejudice 


to the Clerks" Dues for Hearings in preſence appointed by the 8 Article of the Re ula- 


rtain Sum containing a. 


lat the Keeper of the Books of Inrolment exact but four Shilling Scots for inrolling 
1 each Cauſe for the Outer-houſe, and prefix Arithmetical Figures of 1, 2, 3 Cc. 


y preſented atrd ſubſcribed the Tueſday preceeding, 27 December 1709; A of 


tions 1696. Upon Production of this Copy ro the Keeper of the Inner-houſe Rolls, at 


be ordinary Time and Place for inrolling Cauſes, he ſhall Inr 
AR of Sederunt, 20 Muenher 3711, 5 iI... 
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FT being an Article. of the Roup of a Ship, that the higheſt Offerer ſhould be pteſet- 


rd, be furthwith giving Bond and ſufficient Caution to Pay in the Price offered to 
the Clerk of Court within a certain Time after the Roup under a Penalty; and in 
Caſe of his failing ſo to do, the immediate pteceeding Offerer to be prefetred, he under 


the like Penalty granting Bond and Caution as above: The higheſt O fferer who refuſed . 
ro ſign his Offer and to give Bond and Caution for the Price, was allowed to free 


himſelf rom Payment thereof by teſiling; bur: foung liable for the penalty, or ſo much 
thereot as the Lords ſhould modify, 17 January 1710, Hamiltoun contra Gordon, 1 


Ship Goods havipg been inventared and ſome Months after touped by Warrant of 


the Admiral, and the higheſt Offerer having, without Proteſtation or Complaint, given 
Bond ſor the Price: The Goods were preſumed to have been in the ſame condition at 
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ure of Sale of Lands ub bob tobe ge Rat by a Pies from'the Purchaſer 
A Mi the Seller, beating; that if 4 cettairihitd Patty were ambitious of, the Bar- 
gin, they ſhould be welcome t it for me Colfid dertion ; ſo as to put the Seller in 
Bona fille to Bargain — with thar third Pity, uu 18 1706, Canpbet 
tra Sir Alexander Anferut. , 
Nor was the Purchaſer found obliged bo let the. third Patty! have the Bargain, Felru- 
_ ary 13, 1706, Dutcheſs of Hamilton contra Campbel. 

The Lords Price fer upon Lands expoſed ro Roup, bene d 6 a Year 8 Purchaſe, upon 
Application ſrom the Credirors; preptelehtitng g thar no Body was like to offer ſo much, 
aid that a Diſtribution of 7 Eftare among! hein Was impraktiable, July 7, 1709, 
Creditors of Cleland: 2 ind. 

The Purſuer of a and Ranking of bee Eſlate pop. carried on the 
Pre woo his own private 2 ri the DEN 1 


keen Geda for bebe bowing ens x 59 N his wid 
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private Information to the Commiſſioners of t e C Coltoms againſt any Perſon 


CY 


ea I6yed under them, is not relevant to found 4 PrGceſs of Scandal: N heſe 
3 be conveen'd as Witneſſes to Depote upon. ſuch — 2 


. t, 521 1 contra- War kin. 2 


ch private Information, 
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Schoolmaſiet]. 1 At of adi bare W durin th, not uri ; 
Af ſure, not allowed to be turt'd! out of the Office jig, * ing Dew 1 
pur bin and. | his Salary. Bat it Was found that they might r 
_ teaſonable Ca ſuch as Ignorance, ot For Wwe 3 with Nelke to prove 
* * 1 11 The Town' of Mortroſe contra Srrachon. | 
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ene cru, deres ion, Bur- 


u deten Rist Rods s $6n 28 Heir" to his Fatt er pteſchech to anionic OA 

| Right flowed from 4 Daugtner, as Heir ro the ſame ather paſſing by the Brothet ; 

Mer the Brether's Safine Was not regiſtreck conform to the Act of Parliament, RP 
June 1705, Keith of Ludqubairn contra Sinclair of Diren. 


As Safine by Haſſ ar Te Staple equivalent to a Saſine upon a Rien of Clare 8 
and ſo a ſufficient 


net hy. 


{ Xx | EIA SO EGG SRL Serie of Heirs? | 113 


—＋ Wee Conti 
tot De 


r 


ge kak + who had taken out YO to be ſpecially ſerved Heir of Tailzic 


the Eords +. The Setyice was ſtopped till it were fummarly determined in jure, who had 


Don. 


e 


| Servixudes, | 


Pag of «bug Dir 
poreſtarem eſſe pi ſeatores einm mattatores, cum poteſtate ſalmones alioſque id genus 
e condeudi A hf ſolitbs committendi, &c. were found not to bave ks to rhe 


wech theftt thar Way in regular Bands, and given therm a certain Proportion of Fiſh 


the amr are and Donatar of e contra Lad of Innes. e 
e | Sheriffs, He Sopplemenr? | = 
N keritable Right « of Sherifip &@ cum n, Pdis dib Ib, fo abe ſou 


Ian, aut qus ad difhunt jig & E berrinere dignufcenrur, ſufficient to found 
title of Preſcription to ſet up Weights and uplift the Dinics chereof in an annual Fair 


Power to him to hold Fairs, and exact all the Profits and Duties t _ 27 Decem 
ber 1709, Cunningham of Craigends conta Earl of Eglintoun. 5 


Serif Clerks, 


F +" .Mf 


fon contta 720 of Hinton. Fig 


Side b. 5 3 | 
Wo Lords only 1 one Day ton come out to the Side-Bar ſucceſſive, ee to 


their Seniority, from 10 to 12 in the Forenoon; and each muſt continue there in 
his Turn no longer than an Hour, excegt me Ordinar cy upon the Bills, who may OR: 


1 ; 


out for calling rheſe ät auy Time. The Keeper of the Rolls for the Outer · Npuſe 
mould afffx On the Wall each Monday Weekly kur particular Days, Hours, and Names 
; of Lords that are to be Ordinaries at 1 7 Side 5 thar Week : py which Roll the Or- 

flinsty itt dhe Outer - Houſe is to be pa * over as to tlleſe Houts kling to bim ot Courſe 
| berwixt 18 and 12. No Cauſes to be called ar the Side Bar except r ate contairied 
in x Noll #ix'd on the Outer - Houſt Wall the Night pretreding, fiibſeribett by the re- 
ſpeQive Lord Ordinary's principal Servant, containing the total Number 05 Gaſes 
Ar. prefixed in Words, and not in Figures z and the particular Cauſes ſer down by 


be debarr d from, and dee ared e any n or Service about the Parlia- 
2 | : ment- 


itle of 1 28 November * , Ker of Graden contra Aber: 


net in certain Lands, being heard upon their feveril Claims and Titles, 
produce deſore tlie Macers ofthe Seffion and their Aﬀeſſors z and rhe Debate reported t 10 


| beſt Right to ſerve Heir, 28 November 1712, Sir Mlexander Don of Neuron contra 


of ird; who in their Erefion-Chartth bad Meds 


Servitude and ſole Ri phe of bein Fiſhers, and Mackaters, Salters and Packers of Fifh 
tp an adfeent Water; alrhe? the Herirer of the Fiſhing and hig Tackfmen had im- 


in Wages, according to the Number taken fot the Space of 40 Yeats, *F March 1707, | 


at à Burgh of Batony withiti the Shire : Albeit the Baron's Chatter of Erection Fete 


9 * * Power e 8 in leit Carte ot eee Wa 17 LS 58 Wa 


mber thus, I, 2. 3, 4, Cc. who inter line or add any Cauſes ro the ſaid Roll, ſhall 


* 
2 


—— carts 3 " * q * 
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ment - Houſe for ever, beſides refounding to the Party leſed his Damage and Expences. 
| The Lords are not to exchange Days or Hours. Arid in caſe any Lord ſhall happen not 
to go thro? all the Cauſes in his Side-Bar-Roll, he ſhall ar the next Side-Bar Calling, 


vember 1708. 
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in, 5, February 1705, Ker contra Dunbar of Tbundertonn, and Others. 
Juramentum in litem allowed to the Purſuer of a Spuilzie of Pewter Ve 


N Kitchin- Furniture taken out of an Inn · keepers Houſe, February 21, 1706. Hender ſou 
contra Dunbar of Thundertoun, .  _ * 5 hw ak 


The Defender in a Spuilzie and Ejection having died after the Summons was called, 


; | 2 | | / | 
2 bl * 7 = * : * - > o ; 
cg », . | 8 © . , * * "Y 4 2 8 = a br 4 4 a q 4 1 = . * "VER : % L 35 : y * 5 4 
— 5 . * e a * ? - %, ST } * 1 8 +4 5 
ale W Bubſcriptions. 
, 1 : #4 y : 4 g ; P 7 E 4 8 ö 4 , 8 ks * 
1 4 # { dn $f sf 44. * 5 4 1 a £ lf - 3 1 FS. : 2 1 S* I TW , * i x" 3 1 [© 3 : : : f p 
- V. 
1 * * 
* CF 1 
14. 


- 


begin with the Cauſe he formerly left at, and fo proceed orderly to call all the Cauſes 
in his precedent, Roll, betore calling any Cauſes , in the ſubſequent Roll. All Decreets, 
Acts, Sentences andi luterlocutors pronounced at the Side- Bar, and written contrary to, 
the Orders and Regulatioas aboye: mentioned, void and null, Act of Sederunt 11 No- 
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T7” Eepers of the Signet appointed to provide good atid ſufficient Wax, fir to receive the 
Impteſſion of the Signet, and not to neglect ſtamping the ſame upon the Wax: 


Sederunr, 14 February 1706. VF 1 


In all Writs paſhog the Signet, the Day of the Month and Year of God, are to be 
expreſſed in Words and not in Figures, under which rhe Keeper or his Depute muſt 
urite ſigned by me, and ſubjoin his ordinary Subſcription, 4 February 1513, Aﬀt of Se- 


derunt . 91 Mit 


—— 


a | e Spuilzie. 


N a Spuilzic of a Caldron and Stell · pot, the ſpilt Browſt and Expence of the Purſuit 
allowed in Name of Damage; but not the Rent of the Brewary as laid waſte, and 


the Loſs of the Pur ſuers Trade by the Spuilzie; nor yet the Price of Brew- Looma that 


f 


l 
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: * 
_ —_ 


fel and other 


5 * 


— 


ſeen, returned and inrolled, before Litiſconteſtation; and the Purſuer having proved the 


Spuilzie after the Action was transferred againſt the Defunct's Heir : He the Purſuer 
was not allowed to prove his Damages by his Oath in litem againſt the ſaid Heir, 5 July 
117i Lewars contra Carmichael of eV oor oo te 
Poinding Plough Goods 15 June before the Owner's Bear-Seed was ended, when 
there were other poindable Goods upon the Gronnd found to be a Spuilzie, tho the La- 
bouring had beep over a Matter of 14 Days before in the reſt of the Neighbourhood, 
20 June 1712, Sit David Arnot contra Greige, „CoCo 


1 x 


. ä Stops. 1 ADKE 
rops Verbal diſcharg' d, and the Clerks ordain'd upon the Application of Parties, to 
give out Exrtacts of any Decreer, Act or Proteſtation, after elapſing of 24 Hours 


from reading thereof in the Minute- Book, notwithſtanding. any verbal Stop. Written 
Stops are to be ſubjoined to a Repreſentation craving the ſame, and not to continue a- 


* 


bove a Fortnight in Time of Seſſion, or if granted during the Vacation to expire after the 


Eighth Day from the down-firring of the next Seſſion; except they be renewed AX of 


* 
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N 
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N Execution of a Summons annulled, for that one of the two Witneſſes therein 
A ſubſcribed by the initial Lerters of his Name, 18 June 1707, Meek contra Dun: 


Nr 
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ubſtitution. See Bonds, 
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A of a Sum in a moveable Bond, payable to one, he being on Life ; and 
, failzicing of bim by Deceaſe to another reſting unupliſted before the Inftiture's 
Death, found to be in bonis defuncti, and not to he carrie 


8 d by the Subſtitution, 26 Famar 
1711, Lord Elibank contra M-kenzie of Frazerdale.. : FT 00,26 January 


A Sum payable ro one, which failing by Deceaſe to another or to the former's Af. 
ſignies whatſoever, found to belong to the Executor Creditor of 


ie, 2 1 1 150 to DEIONE 2 XECL edi the Inſtirure; in a Com- 
petition wich the Subſtitute's Executors Creditors within three Years of the Inſtiture's 


Death by the Act 24. Parl. 1. Seſſ. 1. Ch. 2. reſerving to them Action of Recourſe a- 

gainſt the Repreſentatives of the Inſtitute as accords, 9 February 1711, Graham contra 
Mequean, and Drummond, VVT 5 

0 f | ; ? : : { 


Succedaneous. See officium mobile, 


Summons; See Citation, Executions, Form 
Be Hou TTT 


O Proceſs ſuſtained on a Summons bearing a Warrand to cite upon 20 Days for 

| rhe firſt Diet ; albeit 21 Days elapſed from the Date of the Execution to the 

firſt Diet of Compearance as marked in the Summons, February 1, 1706, Ramſay 
contra Gihſon of Dur). | 1 


Summons not called within Year and Day after .clapſing of the laſt Diet of Com- 
- pearance, falls and cannot be wakened, 27 Juh 1708, Drummond of Megginſh comra 
Stuart of Iunernytie. e fo ra Rot es wn ot Hess COMA 


No Proceſs ſuſtained upon the paſſive Titles, albeit the Defender had debated againſt 
the Purſuer's Title; in regard there was no paſſive Title libelled, bit that of charged to 
enter Heir, and no ſuch Charge was produced. Nor was the Purſuer allowed to amend 
bis libel, 13 December 1709, Earl of Lauderdale contra Lord Tefter. © 
No Proctls ſuſtained upon a Summons where in the firſt Day of Compearance was 
beyond Year and Day of the raiſing of the Summons: Albeit the ſame was executed 
with in the Year, 3 Fuly 1711, Brown of Braid contra Carftdirs . 
Reduction of a Diſpoſition of Lands upon the Act of Parliament 1621, being raiſed; 
but not ſuſtained at the Inſtance of the Granter's perſonal Creditor: The Proceſs, 
which ſiſted during the Fime that the Creditor was expeding his Adjudication, was al- 
lowed to go on after he obtained and produced ir, without neceſſity ro raiſe a new Sum- 
% / 7 Io YT Boon i on 
No newConcluſion can be added to a Summons after extracting Act or Decreet thereon, 
3 Fuly 1712, Calquboun Lady Monboddo contra Laird and Lady Newmains, | 
A Purſuer who inſerted in the Summons Days of Comp 
the Chriſtmas-yacation, allowed to amend 


| earance that fell within 
the wrong Days filled up, 23 June 1713; 


* . 


© Cuperinduftion, See Gift 
)))) · - 7-2-7 
A Univerſity, who acquired Right to an Adjudication of Lands for Debt exceeding 


cſhe Value thereof, having charged the Superiot, who was in Poſſeſſion by a De- 
clarator of Nonentry, to enter them, and offered him a Charter with a Year's Rent, 
and upon his Refuſal purſued a Mails and Duties againſt the Tenants: The Lords found, 
that the Superior muſt either enter the Univerſity, or pay the Debt due to them, to the 
Value of the Lands adjudged, as the Value ſhall be determined by the Lords, upon a 
Probation thereof; And found. that the Univerſity muſt transfer their Right and Debt 
to him, upon his paying the Value of the Lands, with abſolute Warrandice for the Sum 
they receive: Reſerving always to them their Right againſt the common Debtor, in ſo 
far as they ſhall not be farisfied by the Superior; in regatd the Debt due ro the Univer- 
ſity 15 mote than the Value of the Lands. And found that the Superior muſt be compt- 
able for his Intromiſſions with the Rents of the Lands, or Annualrents of the Value 
thereof in his Option, from the Time the Univerſity did firſt charge him to enter them, 
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and made their Offer of a Charter and a Years Rent to him, 24 July 1712, Univerſiey 
of Glaſgom wg Hamilton nin net yang FC 5 | ak bay : m— 4 ” —_ 
Jus tertii to a Superior to quarrel an Appriſing of a Charter granted by his Predeceſſor 

to og Appriſcr's Debtor, for- want of the Grounds and Warkande 5 31 Foe | 

1712. Earl Forfar eee EF N 

No Caſualty ot Suptrioriry falls thro the Death of an Apprizer denuded within the 
Legal, by a Diſpoſirion in favours of the Reverſer, recorded in the Regiſter of Reverſions 

| 12 February 1713, Colonel Erfein contra Sir Gebrge Hamilton, e * 

A Charter of Wardlands from the Sovereign containing a novodamus, and a Change 

of the holding from Ward to Blench ;; with the Words un olſtante quod eadem terra per 

ſervitium wards & Releuii antea tenchantur, quam Tentionem Gomne beneficioum e 1 ah 

nos in perpetuum renunci amus & exoneramus, found to impart a Diſcharge of Calſualties 
ol Ward and Marriage formerly fallen, eodem Die, inter eoſ den. 
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1 


f Supplement. 


Ne Sheriff cannot grant Letters of Supplement to another, for citing and examining 
Witneſſes within the former's Juriſdiction, 30 Jah 1712, Gordon of Daach contra 


e ne, 
Suſpenſion. See Cautionry, Atteſters; 


A Charger having applyed for and procured a Warrand to diſcuſs ſummarly 2 Suſ- 
. ka upon rank le Diſtreſs z the Suſpenders who had raiſed 8 F 
Summons of Mulriple porn ling, not * to debate till the fame came in by Courſe 

of the Roll; and the Charger was not allowed to paſs from the Warrand for 1 
_ * Diſcuſſion, ſo as to pblige the Suſpenders ro-expede their Suſpenſion in common Form, 
3 3 Tout OO CBE Eur. WE OY 

A Suſpenger's Advocate ner allewed to: propone any new Reaſon of Suſpenſion; rei- 
ther libelled origipally, ner eiked and given out to, and ſeen by the Charges de 
Mn A8. as in che 24 Article of the Regulations 1672, Act of Sederunt 20 
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© A. Tack not relevant to prove the Rem of Eauds, without proving Poſſeſion an, 
7 19 ment conform, 20 Fuly 1708 Nicol contra Park of Fadi, e * | 
A Tackſman of Mills allowed no Abatement of his Tack-duty, in conſideration of 
a ſupervening Declatatex of Immunity, in favours of ſeyerals who at the ſetting of the = 
Tack were thought to have been thirled to the ſaid Mills, and were in uſe to grind all 
their Grains for Baking and Tee ing thereat : In reſpe& no more was ſer but the Mills 
and Multures thereto belonging, Fly 1, 1709, Adminiſtrators and Treaſurer of Heriot 


e en fave Inn, , OI oY 
I be Benefit of the, Act of Parliament 1669, whereby Mails and Duties of Tenants 


not purſued, within five Years, aſter their removing from the Ground, preſcribe quoad 
modum probandi z compexent only u Tenants who labour by. themſelves, or Subtenants: 
And not ro the Fiar of Lands, who, had: enteted to the Poſſeſſion by Virrue of a Tack 
from the Liferencer ,, whoſe Tack-duries were found nog ſo preſcribed! by clapſing of five 
Years after exping of the Tack, and his commencing to poſſeß as Proprietary, 9 De- 
cember 170g, A 17 of Philiphaugh contra Tarer of MorroumbẽUj 
Some ot ſeveral Tackimen ef a Paper Miln having aſſigned their Intereſt in the Tack, 
Inſtruments, Materials 20d Trading-ſtocks ti one of theit own Number for bo many Years; | 
upon. his obliging enen not only to rolieve them of the principal Tack- duty, but alſo 
to pay to each of them a ſuperplus Duty dearly for their Shares of Profit; and to leave the 
laſtcaments,&c, in the ſame Condizion': Theſe annual Prefiarions of à ſaperplus Dury 


4 
ts 


ct diſpone the Lands, ot do any Deed v om any o 
them ; rhe Deed of Contravention ſhould be null, and rhe Tranſgrefſor ſorſeit his Right 


:; — . | , * M | 
- . ; 9 ; m 9 4 He Y 
M. þ. 


| foundro falt under the Act of Parliament 1659, about the Quinquennial Preſcription 
ound ro fall und of Parliament; 16 iption 
„ Jenuary 19 i, Dass of Coldiughnows contra Semple of Hulwood. e 


po -  Tailzics, See Clauſes, Heirs, Deathbed, 


I]! kretor of a tailzied Eſtate, in a Capacity to diſpone for neceſſaty Cauſes not wit h- 
by H ſtanding of the Taikie which was made by himſelf, contained no Irritancy and 
Was recorded only in the Commiſſary-Books, December 11, 1705, Toung of Roſebank 

contra Bothwels of Glencorſe, The neceſſary Cauſes being always prior to the making 
of the Taikzie, December 18, 1705, Inter Eoſdem. 2 9 | 


A Perſon having, without Conſenr of Curarors, obliged himſelf in his Contra of 

Marriage to taikie his Eſtate to himſelf and the Heirs Male 
failing, to his neareſt Heirs Male whatſoever z and the Heir Male of that Marriage ha- 
ving diſponed ir to his younger Brother, his Heirs and Aſſignies whatſoever, who was 
upon the Diſpoſition inſeſt, entred by the Superior, and continued to poſſeſs after the 
Granter's Death: This Diſpoſition ſufficient to evacuate the Proviſion of Tailzie in 


Favours of Heirs Male in the Contract of Marriage. Altho? it was offered to be pro- 0 
ved, that the Granter of the Diſpoſition was faruous and Furious before and after the 
t, December 13, 1705, Livingzoun contra Menzies and Heirs of Line of 


making of i 
Saltcoats, 
A Perſon havin 
Proviſion, That it ſhould not be lawful to the Heir Inſtitute, or any of the Subſtitures, 


to do any a or Deed. that might fruſtrate and prejudice the Tailzie and Coutſe of 


Succeſſion; ' and that any Thing done in the contrary ſhould be null, and reducible at 


the Inſtance of the next apparent Heir of Tailzie : The Lords found, That the ſaid 


- Clauſe, tho? inferred in the Seaſin and Retour, containing no Itritancy of the Heir 


Inſtitute his Right, is not ſufficient to anaul Debts contrafted by him as Deeds preju- 
dicial to the Tailzie; or to liberate his Heir from a paſſive Title, March 11, 1707, 


Bruce Lady Riedbeugh contra Forſyth and Wilſon” 


be next Member of a Tailzie in being at the Predeceſſor's Death, allowed to ſerve 
Heir to the Predeceſſor: Albcir there . Poſſibility of a nearer Heir ſubſtitute, 1 
y 


January 1708, Lord Moniftuart contra Lady M*kenzie and her Hudband = 


One having tailzied his Eſtate, with Clauſes irritant in Favours of certain Heirs ; 
Which failing, ro his own Heirs and Aſſignies whatſomever, to whom the Succeſſior 


devolved thro? Failure of the former: The Deviſors Heirs and Aſfignies in the | 


Termination were found not affected with the Irritancies, 29 December 1710, Leſly la 


Jobnſton of Kuockbhill contra Dick of Grange. A Deed done by an Heir of Tailzie be- 
"Nang Succeſſion deyoly'd on him, found nor to import an Irritancy, Eodem die inter 
in JJJVVVVVVVVVVV coo ee $56 wes Fe Een 
A Tailzie with a Clauſe prohibiting the Members thereof to contract Debt, and de- 
claring Debts contracted by them to be void and null for affecting the tailzied Eſtate, 
but containing no de 50 the Contravener's Right: Found not to hinder the Eſtate 
to be equally affected for 


Debts of the Maker thereof, according to their Priority of Diligence, 22 Fuly 1712, 


Comperition betwixt the Creditors of Mr. Thomas and Mr. Robert Craigs of Riccar= 


A Gentleman having made one Tailzie of his Eſtate in Anno 1665, and another in 
the 1681 ro himſelf in Liferent, and to his eldeſt Son and his Heirs Male of a certain 
Marriage in Fie, which failing ro the ſecond Son and the Heirs Male of his Body, which 
failing to a third Son and the Heirs Male of his Body; and failing theſe and other Heirs 
thereinmentioned, to the Father Maker of the Tailzic his neareſt Heirs and Aſſignies 


wharſoever z with and under the Proviſions, Reſervations, Reſtrictions and Limita- 


tions following, vis. That if any of the Heirs of Tailzie aforeſaid ſhould fel}, anailzic 
ed whereby the ſame might be evifted from any of 


to the next Heir of Tailzie, who (tho ſerved Heir to him) ſhould not be liable to per- 
orm his Deeds or pay his Debts. The Maker of this Tailzie, in the Year 1685, pur- 
chaſed another Eſtate for a daa e .of Mony delivered to the Seller by him, for 
himſelf and in Name and Behalf of his ſecond Son, and took the Right thereof to him - 


{lf in Liferent, and after his Deceaſe to his ſaid ſecond Son and the Heirs Male of bis 


Body; and failing rheſe and other Heirs thereinmenrioned, to the Father and his Heirs 
Male of Tailzie and Proviſion contained in his Infeſtments of the former Eſtare 3 and 
under the Proviſions, Limitations and 5 rang contained in his ſaid „ 


5 = 


of that Marriage; which 


g railzied his Eſtate to one and to certain Heirs ſubſtitute, with this 


bts e one of the Members of Tailzie, as for the 
t 
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| The ſecond Son thereaſtet altered this laſt Tailzie, making a new Tailzie of bis Eſtate 
in Favours of the third Brother's ſecond Son; and died witheur Children. In a Com- 


Eſtate 1685, mentioning the prohibitory and itritant Clauſes in the Tailzie of the 


tations and Proviſions in the Tailzie 1681, doth comprehend Jrritancies z and that theſe 
Irritahcies, tho' not expreſt, but only related to in the Tailzie 1685, do affect the 


— ———— —— 


cable and revoked by the Maker thereof, with Conſent of the firſt Inſtitute, 23 June 
1713, Scor of Raeburn contra Scoz of Haychefter, n. 
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| O of Cauſe granted by the Town of Edinburgh, to the Taylors there, ratified by 


— Mh.! 4 RE: 


our or bringing in to the Burgh, any Work ' ſhaped or AO, the Deacon. or Maſters 
of the Incorporation are authorized to ſeize aud keep the Wor 

ment of 40 Shillings by the Workman, and as much by the Owners; found effectual 
as to Butgeſſes; and 0 55 | 

the Canongare contra Tay lots of Edinburgh. But that the Taylors of Edinburgh had no 


— ee a rhe ts + cite ad 
. - 7 


Canongate, belonging to Strangers and others reſiding within the Burgh who do not 
bear Kot and Lot, 27 November 1708, inter egfdem, Vid, in 16 June 178. 


tion in a Reduction and Improbation, the caſus amiſionis, that a Perſon whom the 
Purſuer . repreſented, did viis & modis abſttact the Conttact, being inſtructed by the 
 AbſtraCter's ſubſcribed Declaration; and for. Adminicles of the Tenor and Exiſtence of 


h 
an Appriſing ard Infefrment following thereon, clothed with 30 Years Poſſeſſion, being 


— 


„ 


— 


4 . 
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3 otath his Eſtate, betwixt this third Brother's Son, and the eldeſt Son of the eldeſt 
rother } 


Eſtate, by the Failure of Heirs of his Body. And found the Clauſe in the Tailzie of that 
Grandfather's old Eſtate z bath Reſpect not only to him and the Heits aft 


. 


| py ; er tym, but, 
alſo ro the ſaid Deſuuct and the Heirs of his Body; and that rhe Tailzie referred to in 


the Tailzie 1685, is the laſt Inveſtiture in the Year 1681. And found, That the 
Tailzic 1685, bearing the Price of the Lands therein diſponed to be paid by the Grand- 
father; and the Right being taken to him in Liferent, and to his Son the Defunct in 
Fie; he the Son was a qualified iar, who could nor gratuitouſly alter the Order of the 
Succeſſion. And farder found, That the Tailzie 1685, relating to Conditions, Limi- 


ame. fo as the Fiar could nor gratuitouſly invert the Order of Succeſſion, 5 February 
1713, Don of Newton contra Don. l 30 78 gs 44 Hog 5 Hh 
One having, without an antecedent onerous Cauſe, tailzied his Eſtate with the uſual 
prohibitory and irritant Clauſes, to himſelf in Liferent, and to his Father in Fie; and 
failing of him by Deceaſe to the Heirs Male lawtully to be begotten of his own Body; 
and ſo furth failing theſe to other Heirs of Intail: The ſaid Tailzie while it remained 
in the Terms of a perſonal Right, not perfected by Charter and Seaſin, was found revo- 
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the Sovereign, whereby Taylors not free in Edrnburgh,” being apprehended taking 
Vork till redeem d by Pay- 
as bear Scot and Lot in Edinburgh., 16 June 1708, Taylors of 
Right to ſeize any Work brought into the Town, and made by the Taylors of the 


8 | eder ative 
Lee the Tenor of a Contract of Marriage, repeted rncidenter to ſtop Certifica- 


the Contract, a Decreet of Conſtiturion for Implement ot the Proviſions therein, wit 


produced; and two honeſt, but not inſtrumentary Witneſſes, having deponed, that they 
aw rhe Contract about 38 Vears ago, ſubſcribed by the Wife, and her Brother as a 


Witneſs, and remembred of a Liſerent Proviſion therein made to her. The Adminicles 
were found proved and relevant to exclude Certification; no Qualification of Falſhood 
being inſiſted in. Albeit the Declaration about the caſus amifionis was granred on Death- 
bed, ſubſcribed by the Declarant with his Name ad longum, who fome few Days before 

bad ſigned Papers by two initial Letters only; and bore that he delivered it to a Perſon 
who 1n an Exhibition denied to have ever ſeen the ſame ; and the Decreet of Conſtitu- 
tion bore, that the Contract therein produced was regiſtred in the Time of the Engliſh 

Judges a Year after ' the - Husband's Death; and the Witneſſes adduced | declared 


thar they did nor remember the whole Contents of the Contract, or that they ſaw 
the Husband's Subſcription at it, 21 November 1707, Wadde! contra Wadael and Grl- 
hagie. Xs 8 15 by . ; 4 7 Re 10 5 1 e 17 | n 3 , x ph 1 ws 5 3 
I The Purſuer of a Reduction not allowed to repete iuridenter a proving the Tenor of 
a Mit neceſſary to make up his active Title, 2 Jh 1509, Inglis coutra Lord Ale xan- 
„ p . 0 en Inns 
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The Lords found the latter to be the next Heir of Tailzic of the Defunct's 
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Ihe Depoſitions of the Drawer and Writer of a Diſpoſition allowed to be taken ſum- 
matly for ſupplying two Sheets of the Narrative rhereof, which had been torn off thro? 
_ careleſs keeping in the Hands of an Agent, whoſe Papers fell in confuſion after his Death: 
The whole diſpoſitive Part Subſcription and Margins of the Wrir, being (till entire. 
17 Fuly-1712, Hume Lady Eccles Supplican r. 5 
be Tenor of an Adjudication not found proved by the following Adminicles V+ 
The Contract that was the Ground of the Debt, with a Decteet of Conſtitution againſt 
the Debtor's Heir, containing theſe Words indorſed, Given out to Dundas 10 ſee four 
Executions, ſpecial Charge, and 9 this Decreet, 2. The Letters of ſpecial Charge 
extracted from rhe Signet, not contain a1 
_ Curators of the Party charged who was Minor. 3. The Summons ot Adjudication 
from the Signet. 4. A Certificate from the Keeper of the Minute-Bock, bearing a De- 
 creer to be put up of the Date libelled, and Charles Oliphant Clerk thereto, with an Ex- 
tract of the Allowance of the ſaid Adjudication, mentioning Job» Hay to be Clerk: 
Which Decreer bears Date 20 February 1678, The Allowance is in April thereatter, and 
the Reſponde-Book of the Office bears the Decreet to be extracted in the ſubſequent 
July. 5. Horning on the Decreet raiſed and executed againſt rhe Superiors, with a 
Charter of. Adjudication, and Infeftment. 6. The Exiſtence of the Decreet was offer- 
ed to be proved by unexceptionable Witneſſes who ſaw the ſame 4 and this cauſa amiſ- 
foonis being condeicended on, Thar the Purſuer's Tutor's Houſe 


e was Burnt where pro- 
bably the 1 z and that the Warrands and Rec 


5 4 ords thereof were pro- 
bably loſt by a double Diſorder that happened in the Clerks- Office, 


a Fire in the Neighbourhood, and then by the great Fire in the 
tho the faid Diſorder by the Nighbouring Fire happened fix Years after the contraverted 


Decreet, the ſame was not booked with others in the Regiſter of Decreets, nor were 


the Warrands put up with other Warrands 


of that Date, June 21, 1 Laird and 
Lady Airth contra Blackwood and Telfer, 1 > 6 1707, 1 


— 


And the Lords would nor ſuſtain the Adjudication crav'd 


might lead a new Adjudcation, 
July 4, 1707, Inter Eoſdem. n N e 1 

ln a proving the Tenor of a Diſpoſition, this Alledgance, That the Writ craved to be 
ſo made up was 1nnoyated, cancelled and retired, repelled hoc loco, reſerving to the De- 
fender to be heard thereon after the 


Tenor is proved, 7 Fuly 1713, Creditors of Orbiſtoun 
contra Hamilton of Dalxiel. 1 „ 1 . 


A Decreer proving the Tenor of a Bond 
and Witneſſes, and not proved in rhe Proceſs of Tenor to have had theſe Solemniries, 
found null. Becauſe, that Decreet could be no more effectual, than it the Bond it ſelf 


were producedlank in the Writer's Name and . Witneſſes, 17 July 1713, Blackwood 


contra Hamilton of Grange. 


. Terce: See jus mariti, Wivesj : 
A. YO Terce due to a Relict out of Lands wherein her Husband died not Infefe? 
.-þ January 29, 1706, Inter Eoſdem. e | „ 2 
Ierce due to a Relict out of Wardlands in which her Husband ſtood laſt publickly 
Infeft in the Property; notwithſtanding of a baſe Infeftment granted by him to his 


Son and apparent Heir, upon a Diſpoſition in his Contract of Marriage; and prefetable 


to the Superior claiming Mails and Duties, by Reaſon of the Minority of the Husband's 
Heir | Fry 15 February 1712, Marquis of Annandale contra Scot Lady Gil. 


Teſtament? See Confirmation, Writs: 


-* made faith and deponed on the Inventory, but only that it was faithfully made 
and given up by him; albeit the Inſtructions to the Commiſſaries require Execiitors to 
make faith, December 10, 1707, Lees contra Dunwooate, 5 „ 

A written Teſtament reduced for Informality, not ſuſtained as a Nuncupatiye Legacy 
20 Fuly 171 I, | Moncrief and her Husband CONtra Mompenny. e 15 


A a ; 8 5 | A 


93 


1g an expreſs Warrand to cite the Tutors and 


occaſioned firſt from 
Parliament-Cloſs : But 


851 | ; d to be made upon the fore- 
faid Adminicles, as a real Security for the Principal Snm due to the Adjudger; but 
ſtopped Decreet in the Mails and duties till a certain Day, betwixt and which they 


and fo be in a Capacity to compete with real Creditors; 


therein libelled blank as to Writer's Name 


M Teſtament not found null for not bearing that the Executor at the Confirmation 
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A Perſon having in his Teſtament ordered a Monument to be builded to him by the 
Executrix therein named; ſhe. was. allowed Deduction of the Expence thereof in a 
Compt and Reckoning at the Inſtance, ot the Deſunct's neateſt of Kin who had reduced 
the Teſtament. Albeit before the building of the Monument began, the Reduction was 
3 | frlaiſed, and the Executtix got a Bond from the Heir to relieve het of the Expence there- 
| 4 of in Caſe the Teſtament ſhould happen to be; reduced. She got no Allowance” for rhe 
| - © Expence of defending agaiaſt the Reduction thereof, | 19 February 1712, Inter Eoſden; 
Bur the otdinaty Expence of confirming. the Teſtament was allowed in ſo far as'ir 
was profitable to the ecutrix Ke ent of Kin, 20 June 17 12, Inter Eoſdem. 
The Expence oſ confirming the Deſuncts Teſta ment doth not affect the Dead's patt 
only, hut comes off the whole Head of the 
R ͤ . ˙⏑⏑ os! 


Executrie, 20 June 1713, Moncrief contra 


1 


wo 
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A N ancient Charter of. Lands cum molendinis & multuris; ſuſtained to infer Immuni- 
ty tom Thirlage, in favours of a ſucceeding Hereror in theſe Lands ; altho' he 
inſtructed no Connection of bis Title therero from the Obtainer of the Charter; be- 
cauſe. Lands once become free are not brought under Servitude again, but by the poſitive 

Deed. of the Proprieror for the Time, June 11, 1706, Dundaſs of Brieſtmiln contra 
Sinclair. of Carlour yy, 11 1 een . 


** 


A Clauſe thirling all that tholes Fire and Water, doth not import that all Malt 
| brewed; but only what is kilned and cobled within rhe Thirle, ſhould pay Multure, 
| i 128 o 2 « : . a | 
February 22,1707: Adminiſtrators of | Herior's Hoſpital and their Tackſman contra 
Brewers in the Cen gſljfj,j .. 


A Perſon being Infeſt in a Miln cum multuris & di voriis thereof, and particular! y the 
Multures of all Lands and . Tirhes in a certain Pariſh, upon a Charter granted by an 
Abbor-and his Convent in the Year 1562; and an Heretor in the Pariſh having in the 

| Year 1591, thirled che whole Corns of his Lands (except Wheat and Malt for his 

Family.) ro the -faig Mila perpetually, except his Heir after his Deceaſe happen d to 
build a Miln of his own upon theſe his Lands, the then Fewar of the Miln, and his Spouſe 

, being Dead; and the Heretor of the Miln and WW Succeſſors having been in immemorial 
Poſſeſſion of the iuſucken Multures of theſe Lands: The Lords found that the Faculty 


* 


5 competent to the Heretor of the Lands of building a Miln within his own Bounds, con- 
form to the Conſtitution of Tbirlage 1591, did nor preſeribe: And that he might build 
tho? both the Ends of the Miln- dam were not on his own Ground, to free him from 
the Thiele of ſuch Corns as can be grinded at his oẽn Miln. But found the Thirle to 
the othet's Miln continues till, whenever the Hereror's: own Miln cannot grind. And 
chat the Abbot's Feu charter 1562, having thir led the Tithes of the Pariſh (within 
which the Hererors, Lands ly) 157 building of the Miln conform to thg, Faculty reſery- 
ed Ann 1591, can operate no Liberation from the Thirle of the 'Tands, March 14, 
1707, Halyburtoun of Newmains contra Haig of Bemmerſide,  _ 
A Burgeſs Brewer of Edinburgh poſſeſſing a Tenement of Land there, found thifled 
to Milns acquired by the Good- Town and annex d to the Royalty many Years after 
the krection thereof: Such Burgeſſes by ſeveral» Acts of the Te own-Counctl being or- 
dained to go to theſe Milns with their Grain under the Pain of Eſcheat of what is ab- 
AraRteds and Payment of double Multure, 31 July 1708, Montgomery contra Alexan- 
inn t —ð:Ἀ⅛ùu! mm Gn oor n gs tes 
Some Lands of an united Lordſhip belonging to the King, being feued out cum mo · 
endi ni: & multuris in the tenendas by a Charter Anno 1535, and other Lands thereof 
with che Mill being feued to another Perſon in the Year 1541, with the Multures of 
the Lands formerly diſponed; and it being proved that about 40 Years ago the Tenants 
of theſe Lands paid feveral Years Outtown-· mul ture, but no Services to the Miln: 
They were found aſtricted thereto, quqad fucha Quantity of Multure, without being 
liable to Mill Services. Not as if the Charter 1541, had been conſidered as an original 
Conſtitution of Thirlage, but becauſe it was preſumed retro that the King had been in 
Poſſeſßon of theſe Multures befare, his el of the foreſaid Charters, November 
24 1708, 'Halkerroun of Rarhuller contra Melvil ol Mor decamn. 
Ibis Thirlage was underſtood with the Exception not only of Seed and Horſe-corn, 
butalſo of che Maſter's farm not conſumed in his Family reſiding within the Thirle, 
and of any excreſce Bolls more as ate 2. ſufficient Maintenance for the Tenants and 
other Inhabitants upon the Ground, ſold by them. But ſo much of the Farm as is ſpent 


N 


in 


15 
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iin the Heretor's Family within the Thitle is aſtricted. And alſo any Foreign-Corns 


bought in lieu of the Growth of the Ground fold by the Tenanrs or Cor 
Multure : Yer thoſe bought by them for the Mateenance of their Fail in Cale of 
a ſcanty Crop, that is not ſufficient for that Uſe, are free of any Aſtrict ion 19 January 
and 1 February 1709, Inter Hoſdem. 7 5 55 
A Clauſe in Feuars Charters obliging them to come to a certain Mill, 


| me m-Feuars 4 | them à cet II, with all grind- 
able Corns growing upon their Lands, which they ſhould happen to grind, and to pay 
Multures and perform Mill-ſervices uſed © and wont, and alſo togrind therear all other 
Corns imported within the Bounds of the ſaid Lands for Outſucken - multure, found 
to impott a Thirlage; 22 . 8 1709, Feuars of Dundaff contra Madril of Muirmill, 
Extending to all grindable Corns growing upon the aſtrifted Lands in ſo far as neceſ- 
fary to the Conſumprion of the Families within the Thitle: But that the Superplus of 
the Growth of the Ground may be freely exported z and that if the Grana creſcentia 
are not ſufficient for their Conſumption, what is imported for that End pays out ſucken 
Multure, 23 December 1709 Inter Eaſdem. V . 

A Charter granted by King Robert the Bruce to the Town of Edinburgb giving grants 
ing and confirming to the Burgeſſes thereof the ſaid Burgh of Edinburgh, Una cum portu 
de Lieth & ceteris pertinentiis ſuis, to be holden of the Soyereign, with all Privileges 
belonging to the Town in King Alexander's Time, found to conſtitute a Thirlage with- 

in the Royalty to the Town's Mills : Whereby the Town is inabled to reſtrain and 
hinder the Brewers to uſe Hand-Mills, or other Engines, or do any other Thing where- 
by the ſaid I birlage may be prejudiced and diverted, 19 December 1710, Magiſtrates of 
Edinburgh and Tackſmen of theit-Mills contra Alexander. 3 
Poſſeſſion upon a Bond of Thirlage obli ging the Granter to grind at a Mill for fre: 
Multure and good Services, proved againſt a ſingular Succeſſor by voluntary Acts of 
coming ſome Times to the Mill, tho' he went ro other Mills when he pleasd, and 
never paid dry Multure to that Mill. But the Depoſttions of theſe Witneſſes being 
made uſe of to inſtruct Poſſeſſion upon the Bond of Thirlage, the good Services therein 
mentioned as the Condition of coming to the Mill, were explained by the Depoſiti- 
ons, vis. Thar the Defender ſhould not be liable to Knaveſhip, and that his Loads 
mould be carried to and from the Mill upon che Mill-horſes, 29 Fly 1712, Blair contra 
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Eretors who, upon the Dependance of a Valuation and Sale of their Teinds before 
5 the Commiſſion, had obtained a Warrand to draw them, and found Caution 
to make the valued Duty furthcoming at the Eveent of rhe Proceſs, found liable 
- fimply according to uſe of Payment till the finding ot Caution: And as to Years ſub- 
ſequent to the Caution, liable ſo with this Quality, That the Teindmaſter before ex- 
tracting find Caution to them, to refound or allow in the firſt end of the valued Duty 
do be decerned by the Commiſſion, what more they pay than that extends to, February 
2, 1706, Earl of Roxbureh contra Heretors of Lilliesleaf. V 
A Perſon decerned by a Decteet-atbitral ro procure in favours of the other Submitter 
A Decreet of Prorogation of a Tack of Biſhops Teinds for three Nineteen Years, found 
to have implemented the Decreer-Arbriral, by procuring a 4 Ninteen Years Tack from 
the Soverign who became Titular by Suppreſſion of Biſhops : In reſpe& the former 
Tack being expired before the Dare of the Decreer-Atbritral, it could not be prorogated:; 
and the Tack from the Sovereign was Equivalent to the Facturm impraſtaMile, ꝙ January 
1708. Repreſentarives of Major Chteſſy contra Sir Alexander Brand, 
A ARighr to a certain  Teindfiſh imported ro ſuch a Harbour, not extended to Fiſh 
impotted in order to be exported only, whereof rhe Teind was drawn in another Place 
than where they where taken, January 20. 1708, Kirk-Seffion of Mort h- Leith and William- 
— , .. OR 
Annuity not due by the Queen's Tackſman, for Teinds belonging to the Sovereign in 
Property, at the Time wherſAnnuity was Eſtabtſhed by Law: Albeit the Sovereign had 
Right to Annuixies jure corona. and to rheſe Teind jure privato, 13 February 1608, Mar- 
quis of, Twedda/e conra Qrrock of thar I.... rn 
An Heretor found liable for the Teind-duries of his Lands to the Titular's Tackſman 
the Years that he poſſeſs'd as Heretor : Albeit he was not proved to have been in the 
natural Poſſeſſion, or to haye received a Joint · duty fot Stock and Teind. In reſpect it is 


Aa 2 preſumed 


Inder Materiarum.” 5 
preſumed that h intromitted with the eee both Stock andTiend: 
Fee ie ee th: ar alte Feen wifi the Feng 19 Jah 17913 Ges. 
us., œæ iu. 


ue Title to an Action raiſed by an apparent Heir, for declaring a Right com. 


I  'petenrro his Predeceſſor, tranſmitted by a Service as Heir to the Raiſer of the 
Proceſs, and to the ſaid P redeceflor, January 9, 1706, Lord | Balmerino contra Earl of 


— 


- —_ 
, wee a 72 
. —— _ f *Y * - 
7 
- 2 
" * 
o 
, * 
* 1 3 
— : 1 1 » " * 
. wp. * 
3 oy 
[1 — 1 
yo q 
PN . ** 


U #.) 


—_ 


A A. perſonal Bond granted by an apparent Heir, ſuſtained -as an Active Title in a 
Reduction and Declarator of Extinction of Debts and Deeds that might affect the 
Defunct's Eſtate; the Purſuer completing his Title by Adjudication. upon a ſpecial 
Charge before he can farther inſiſt, March 13, 1707, Robertſon contra Dane Anna 

Houſtoun and the Lord Fuſtice-Clerk her Husband. That is, Proceſs allowed to be catried 

on without any new Citation, but the Citation has no force as to other Effects, 

except from the completing of the Title, 20 March 170, Inter dem. 


„ ITrlrlaitles (Paſſive.) See Paſſive Titles. 
Tranſaction. See Fraul. 


Ttuſt, See Factory, Fraud, Bills of Ex- 
A erſon imployed by andther to influence a third Party to legate a Bond bearing 
> Annualrent, in favours of the . Imployer's wife, having -writ to him; That he 
could not bring about what be defired, and that rather than another ſhould get the Legacy, 
be bad taken it to himſelf; but to ſhew that what he did was purely for the Imployer's Sons 
Profit, be promiſed him Repetition whenever lie paſsd his Minority, reſerving always the 
Property to himſelf in Caſe the Sou either diſobliged bie Father, or took irregular Conrſes ; 
The Truſtec was ordained to find Caution to make both Principal and Annualrent 
torthcoming to the Son at his Majority, upon the Conditions contained in the Miſſive; 
but was declared to be free, in Caſe the Son either diſoblige his Father, or take Irre- 
gular Ways, or die before he be Major, January 6, 1708, Sinclair contra Maxwell of 


One having with Reſervation of his own Liferent, and a Proviſion to his Wife, dic 
poned his whole Eſtate heretable and movable to his Son, and the Heirs of his Body; 
which failing to other Perſons ſubſtitute which - Diſpoſition named one of the Subſtitutes 
do be Turor to the Inſtitute, and bore that the Writs were inſtantly deliyered to the 
Tutor, in Name of his Pupil, and the other Subſtitutes; and the Wiz having the ſame 
laid Day procured from her Husband another Diſpoſition of all his Moyables to the ſaid 
- Pupil, and failing of her in favours of her ſelf, which Diſpoſition was inſtantly perfect- 
ed with an Inſtrument of Poſſeſſion to her, and thereafter by Tranſaction betwixt her 
and the Tutor transferr'd to him : One of the Subſtitutes being ſerved Heir to the Inſti- 
tute, and to an other Subſtitute deceas'd, was preferred to the Diſponer's Reli&: 


asd wr the - Diſpoſition to her reduc'd, 24 June 171 2, Wright and Kinloch contra 
JJ; II OI oe 


4 uni- cauſa, See Condiftio ob turpem cau· 
ee | es | : 5 * 1 e a r N * . \ | E RA OPTI 153 or 
Pa, ee T utors and Curators, See Minors, Decreets. 

A Ction of Compt and Reckoning "ſuſtained againſt the accepting Tutors nominate; 

. £4 without calling the reſt who did not accept nor act, une 23, 1705 Murrays 

A Bond granted payable to two Co- turors 2ominatims, for the uſe and behoof of their 

\ Pupils, in Contemplarion of a Diſpoſition granted by theſe :Turors of ſome Movables 
belonging to their Pupils, being aſſigned to them after. their Majority : Ir was found, 
that the Debtor could not prove Payment by the Oath of the ſurviving Tutor one of 
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the Cedents, the other being dead, and both officio andt, Fuly 16, 1707, Weddel con 


tra Wadderſtoun. WEE g 

A Tutor ſound liable to compt as ſuch to the Minor for Rents, that were no Part of 
the patrimonium pupillare; in reſpect theſe had been uplifred and diſchatged by him 2 
zorio nomine. Buy the Minor being neareſt of Kin to the Perſon to whom they belong'd, 
was ordajaed to eſtabliſh a Title in het Perſon, as Executrix to him, that ſhe might up- 


Lady Riddoch contra Forſyth of Garvel. 

A Tutor found liable for Annualrent of the Pupil's Mony run on unuplifted during 
his Office, and nor allowed to diſcharge himſelf thetewith, as yet reſting in the Hands 
of reſponſible Debtors. wo A Minor was ordained to finiſh him wich the Bonds for 

- procuring Payment of theſè Mitſtanding Annualrents z and was to give him Allowance 
tor Ceſs, Teind and Feu-duty of Years he compts for the Renrs of the Lands, upon 


Titular and Superior, that ſuch Ceſſes, Teind aud Feu-duties were paid, and findin 


cularly inſtructed; in teſpect Inventories were not given up in the Terms of the Act of 
Parliament 1672: Albeit the Tutor had done the Equivalent by ſigning an Invemory 
of the Pupil's whole Eſtate, Wrirs and Evidenrs, in Preſence of the neareſt Relations on 
the Father and Mother's Side, and giving up the ſaid Inventory to be kept by them as a 


Charge againſt him, June I I, 170, Inter Eoſdem. f 
Per ſons named by One in his Teſtament to be Tutors to his Son, who had ſucceeded 


to an Eſtate as Heir of Tailzie to his Uncle by the Mother, with this Condition, 
Thar they ſhould not be liable for Omiſſions, but only for their actual Intromiſſions; 
and allo elected Curators by the Minor himſelf with the ſame Qualiry; found quz Tu- 
tors to be anſwerable only in the Terms of the Farher's Nomination for their actual 


Intromiſſions, and not for Omiſſions: But qua Curatots, found liable both for Omiſſions 


and Intromiſſions, 1 February 1710, Rankine alias Little of Libbertoun contra Fohnſtoun 


and Henderſon.” 3 „ „% Te. | | 
One being purſued for Payment of a Debt as owing by him to the Purſuer's Father 


per Ticket, having deponed Creferente adverſario) That he paid the Mony to the Purſus 
er's Tutor, who thereupon delivered him up his Ticket: The Lords found, that the Oath 
proved the Pay ment; and therefore aſſoilzied rhe Defender, January 13, 1711, Forre- 


fer contra Forreſter, 


always One) the Proteſtant Nominees were authorized to officiate and act by Vertue of 
the foreſaid Nomination, as if the ſine quo non and other Roman Catholicks had not 
been mentioned, 3 Jul) 1711. Turors of Wauchop of Niddery Supplicants. 7 


Curators having once accepted the Office, cannot reſign when they pleaſe z and if 


complained of for Miſmanagement, may be obliged by Sentence of the Lords to conſeut 
to the Nomination of a Factor to manage the Minor's Eſtate. But a Minor having gi- 
ven in a Nomination of a ſufficient Per ſon ro be his Curator, in place of thoſe who offe- 
red to demit; the Lords accepted of their Derniſſion, 22 February 1712, Gordon of 
Gordonſtoun contra his Cura tors. 50 


to the Donarar of the Taxward Duties of the ſaid Lands, than in quantum he had in 
his Hands of the Pupil's Rents, 18 February 1713, Counteſs of Caffils contra Earl of 


v. 
Vinco vincentem. See Competition. 
| Vis & metus. See Wives. 
"A: Perſon bein taken with Caprion for a Debt in cold Winter Weather, and Cate 
| tied Pre thro? the Hills from Place to Place in his Night-gown and Slip- 
rs, when valetudinar̃y and unable to pur on his Clothes; and his Son, to redeem 


1 from the Meſſenger's Hands, having . : Bond of Corroborari on of the 5 


on hy ey diſcharge eſſectually the Tutor's Repreſentatives, December 31, 1708, Brace 
y ; 


procuring Declarations from rhe Collectors of the Ceſs, and the Chamberlains of the 


Caution to relieve the Minor thereot: Albeit the particular Reccipts were not produced. 
But he got no Allowance for incident perſonal Charges in the Pupil's Affairs not parti- 


Four Proteſtants and Five Papiſts being named by a Father in his Teſtament to 


5 be Tutors to his Son, and Three of them to be a Quorum (a Roman Carkolick being 


A Tutor who had intromerted as ſuch, with ſeveral Years Renrs of his Pupil's Lands 2 
held Taxward of the Crown, no further liable after his Office of Tutory was expited 
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ſuperſeding Payment for two or three Vears, and obliging the Creditor to uſe Diligence 
againſt the Father by Adjudication and Inhibition for affed ing Lis Eſtate; and having 

got from his Father an Aſſignation to a Debt for his Relief, which be tranſmitted 
to a third Party: The Son was found by ſo doing to have tranſacted - his. Father's. Debt, 
and homologated his own Bond of Corroboration; fo as he cold not quarrel: or reduce 


the ſame ex capie vis & ietis, July 11, 1706, Grant of Dalabaple contra Major An. 


| - 3 F : 8 | vids HED Fi \ 1 x en N 

A Wite's Conſent to her Husband's Diſpoſition of Land, wherein ſhe ſtood. iufeft, 
found nor reducible at her Inſtance 24 Years after, when clorhed-with another, Husband, ; 
upon this Ground, that the ſame was elicited from her by ft ning, and, undue Impor- 
tunities uſed by her firſt Husband ſeveral Hours in a TM and a Promiſe of. Mony 
laid upon a Table, which ſhe was not allowed to uplift after ſigning the Writ, which 
was not read to her, 1 Fuly/ 1708, Fobuſton contra Repreſentatives of Napier, g 


Se Vaoicious Intromiſsion. See Paſſive, Titles. 


XN Executor's Confirmation within Year and Day of the Deſunct's Death, ſu- 
HA ſtained to purge the Vicioſity of his anterior Intremiffionz notwithſtanding he was 
cited at a Creditor's Inſtance before Confirmation - Bur Super · intromiſſion with Goods 
not given up in the Inventary after the Citation, ſuſtained relevant to make the Intr o- 
metter univerſally liable, 13 December 1799, Drummond contra Campbell of Burnhbank. . 
An Intrometter with a Deſunct's moveable Effects, tho), univerſally liable to his Cre- 
ditors, is liable only according to the Extent of his Iutromiſſion to his Heir, who had 
paid ſome moveable Debts. and was Creditor for Relief thereof out ot the Executry, 15 
June 1711, Ewing contra Rowan. 3 


* 
5 * 


lutromiſſion with the Goods and Gear of a Perſon deceas'd, which the Intrometter 
afterwards confirmed as Executor Creditor. to him, before intenting any Action by the 
Defunct's Creditor, not ſuſtained ro infer a paſſive Title upon the Act 20, Parl. 1696, 
in Aber:contra Sit Aexender / ͥ⁰ͥ⁰ ß 
_ Vicious Intromiſſion not inferred by once intrometting with ſo ſmall. a Sum as 7 lib. 
10 ſh, Scots, 22 January 1713, Stark and Tom contra 7. NC 


5 7 TEE Union-Treaty, See Cocker · dues. 
55 9 55 Uſury. See condictio ob turpem cauſam. 


A CTS of Uſury comprehended under the Queen's ſubſequent Indemnity, ſo as lu- 
 £'\ formers could prerend to no Share or Benefit upon the Account of Information gi- 


ven after her Majeſty's Proclamation, June 27. 1707, Mcmicken contra, Kennedy, of 
OOO ORE: CO Ree 1, Be hr ANI Of : 


A Diſcharge. hearing the Receipt of 45 lib. Scots as one Year's Annualrent of 1209 
Metks, Retention being allowed conform to Act of Parliament, found not to.infer Uſuf 
ry. And the Twenty Shilling of more Annualrent than Law allowed imputed. to an 
Error in the Calcul; Notwithſtanding of a Note upon the Back of the Diſcharge written 
by the Granrer, bearing that only Three Quarters Retention was allowed; 


underſtood as done by him for Memory's Sake, after his Senſe och Rage The 
End the Debrors might be redreſs'd at the next Payment, Fuly 24 1706, Donaldſon con- 
tra Magiſtrates of Brechin. | 17 


A Bond for a perpetual Annuity above the legal Annualrent, redeemable by the Debt- 
or upon Payment of the principal Sum and the bygone Annuiries reſting at the Time, 
found to de uſurious: Albeit the principal Sum was ſunk quoad the Creditor, who could 


nor charge for Payment thereof upon the Bond. Bur the Penalty of Uſury taken off by 
the Sovereign's Indemnity, 26 January 1709, Colvil contra Irving of Drum. 
One purſuing a Bond, which acknowledged the Granter to be juſtly addebted and 
owing to the Purſuer's Cedent a certain Sum, and obliged him and his to pay the ſame 
to the Purſuer his Heirs and Aſſignies at the Time therein Fraser z with Annua kent 
Gu a Term Five Months and Twelve Days before the Date of the Bondy not gui of 
. Viary, becauſe the Mony was fuppaſed. to hayc been borrowed at the id precceding 
Term, 7 November 1711, Scot. contra Baillie. . 
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Wadfers. Ses Reverſion, Preſcription. 4 


M Wadfer being affected by a Back- Tack with this Proviſion, that incaſe Two Terms 
Payment of the Back-rack-duty run in the Third unpaid, the Back-rack ſhould 
expire auch become null without Declarator; and the Granter of the Wadſet be obliged + 

to enter the Wadſetter to Poſſeſſion of the Lands to be poſſeſbd, as his own Heretage 
till Redemption; and the Itritancy being de facto incurred, and the Wadſetter having 
attained Poſſeſſion without Declarator by the Granter of the Wadſet's voluntary cedivg 
the ſame, aſter he was denuded of the Reverſion in Favours of a 3d Party: A ſiugular Suc- 
ceſſor to the Wadſetter by Progreſs, was ordained to count & reckon tor the Rents during 
bis Poſſeſſion, lu reſpect the Conveyance to his immediate Author, bore an'exprets 

nality, that he ſhould be comptable. Nor was a Decreer of Abſolvitor in a Proceſs of 

etnoving, and Mails and Dunes againſt him before an inferiot Judge, ſuſtained as a 
Tirle of % file Poſſeſſion to free him from counting for his Intromiſfons, March 12, 
170, Met contra Fark of Fu border. ent ft 

A ptoper Wadfer with Poſſeſſion being granted to a Creditor : and thereafter - ano- 
ther having appriſed rhe Reverſion, and diſponed his Appriſing to the Wadſetter, who. 
obliged himſelf by a Backbond to deuude thereof in favours of the Debtor 4 excepting & 
_ reſerving as much of the Rights appriſed as would pay what was or ſhould be due by bim 
to the Granter of the Backbond before denuding z and a Third Creditor having after- 

| wards ad jodged the Backbond, and offered Security ro the Wadſetter for the Abnvaltents 

oft the principal Sum in his Wad ſet, and craved that he might cede Poſſeſvion of the wad- 
ſer Lands, or be countable for the ſupetplus Rent thereof, over and above the Annualrent of 
the Sum in the Wadſet, conform ro the Act of Patliament 1661 The Lords found, 
T bat rhe Adjudger had ſufficient Title and Intereſt' to make the Offer; But that the 

Wadſetter's Super · Intromiſſions ſhould not be imputed for extinguiſhing the Wadſet, but 
other Sums due to him in the fixſt Place, ro Feb.1710,Farl'of Levin & others contra Mori - 
. ſou of Bognie. And the Adjudger's Offer of Security after producing his Adjudicat ion to 
the Wadſetter, ſuſtained as legal; albeit the Ad judication was not read to the Wadſetter, 
ſince he defiredenor to have it read. The notorial Inſtrument, bearing, that Security was 
offered and refuſed, and mentioning the Tenor of the Security, and the Wadſetters 
retaining Poſſeſſion of the wadſet Lands, found to inſtruf the ſame ſufficiently, without 
producing the Bond offered. Bur a Wadſetter in the natural Poſſeſſion accepting offer- 
ed Securſty, cannot be removed till he be lawtully warned 40 Days before'the-ordipaty 
Term; 41 Decemb, %%% ⁰ / y ances 
\. The Granter of a Wadfer having, upon the Wadſetter's Requiſiticn and Charge for 
Payment of the Mony, offered and conſigned it by way of Inſttumentrro the Wadſettetʒ 

was not afterwards allowed to paſs from his Requiſition and Charge, and recur. to 
his Right of Wadfet, albeir the Reverſer had uſed no Order of Redemption by Premoni- 


tion and Declarator againſt him, 25 Jwly 1710, Roſs of Aldy'contra Roſs of HH. 


* 4 


A Wadſetter allowed. after uſing Requiſition and charging for Pay ment ot his Mony, to 
paſs from theCharge & recur to his Right of Wadſet, by inſiſting in a Proceſs of removing 
againſt the, Granter, albeit he r the Mony in the Clerk's Hands after the Remo- 
'ving was judicially called, without Prejudice to the Reverſer to uſe an Order ot Redemp- 
tion, as accords, 14 November 1710, Inter Eoſddenmn. „ 5 
An Order of Redemption made by a ſingnlar Succeſſor to the Reverſion, without pro- 
ducing his Title at the uſing of the Order, not ſuſtained; albeit the Papers were at 
the Time in the Hands of the Wadfſetrer's Lawyers, in another Proceſs before the Lords, 
13 November 1711, Douglaſs of Dornock contra Carruthers of Nutholm, |» © 
An Adjudication of Wadfſer-Lands intrinfically null, not a ſufficient Title for uſing 
the Offer of Caution to the Wadſetter in the Terms of the Act of Parliament 1661, in 


ius, to reſtrict him to his Annualrents, and oblige him to hold Compt for the Super- 


lus, 10 February 1713, Earl of Levin contra Moriſon of Bognie, = 
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| NiRoceGcommenc'd againſt a Principal and Cautioner bound conjunctly and feverally. 
having flepr, may be wakened againſt rhe Repreſentarives of the Er with? 1 

out Neceſſity to call the Repteſentatives of the Principal, March 18, 170%, Sir Fames 
Hall contra the Lady Pitfrren. had Bo. Gon ont on LI ERS 
A Cauſe found not to be ſleeping, tho nothing was done therein from the 14 Februa 
1706 to the 30 June 1707 : In teſpect the Seſſion was under Adjourament from the Firſt 
of November 1796 to the Fourth of February 1797 3, and in order to the fleeping of a 

Cauſe, the Time of Adjournment was to be conſidered as rempus i nutils, and. to be 
made up by ſo long of Seſſion, without reckoning the Vacation, Fuly 22, 1707, Mait- 
land contra Brand. , TT og i RE „„ S eee 
Two Defenders being called in one Summons, concluding a Declarator of Right to 

an Appriſing againſt the one, and that the other ſhould be liable for Payment of the 
3 Sums therein contained; Proceſs was found to ſleep as to the latter; notwithſtanding the 
. Put ſuer's continued inſiſting againſt the former, to remove all Objectious againſt his a- 
1 | Rive Title; which ſeem' d a prejudicial Queſtion to be determined before he could effe- 

Cually inſiſt upon the Concluſion of Payment, 2 February 1710, Earl of Lauderdale 

contta Lord Tefter and Seatoun of Barys, „ 


„ Warning to remove. 


Perſons within Burgh by Chalking their Doors, June 24, 1709, Bartoun contra 
Duncan. 9 16 ; p08 3 N 5 5 
A Precept of Warning found null; for that the Writer, tho' named therein, was not 
deſigned in the Terms of the Act of Parliament, 23 January 1711, Roſs of Aldie con- 

_ tra Roſs of Bye. e yrs ih 8 

"2 A Precept of Warning held to be duly executed, tho' the Publication thereof at the 
Pariſn · Church- Door was ſome Days betore the Execution againſt the Tenant, 2 Decem- 

ber 1712, Stirling contra Gordon. r che fa i i Be 


A Particular Precept from a Magiſtrate not neceſſary to authorize an Officer to warn 


Warrandice. See Aſſignations. 


A Perſon having ſometime poſſeſꝭ d an Eſtate by Vertue of his Wife's Jointure· Right 
{" which did not equal the Rent, and then acquired an Appriſing thereof; and ha- 
ving ſome Years afrer diſponed that Appriſing to his 'Step-ſon, with Warrandice from 
Fact and Deed : The Warrandice was found incurred by his Superintromiſſions with the 
Rents of the Eſtare above his Wife's Jointure,prececding the Conveyance, July 11, 1706, 
Brown of Carſluth contra Maxwel of Cb l © 


The Exceprion of a Right in the Warrandice of a Diſpoſition, not ſuſtained to bin 
det the Receiver of the Diſpoſition to quarrel and reduce the excepted Right, 18 July 
1710, Gibſon of Dury contra Trotter of Mortounball and the Executors of Clerk of Pitteu- 


Witneſſes. See Probation, Im EVER 
no RT e 


A N Arrificer's Servants admitted cum nota as Witneſſes for their Maſter, to prove 

a A Sufficiency of a Piece of Work fold by him and wrought by them, July 11, 1705, 
Lord Inverury contra Gordon. eee Ca fi Rs 
A remote Subſtitute in a ficſt Tailzic, revoked by a ſecond, not ſuſtgined a Witneſs 
for proving that the ſecond Tailzie was elicited from the Granter on Deathbed, by Im- 
tunity or undue Infinuations,. when his Judgment was diſturbed by Sicknels ; Albeir 
the ſaid Subſtitute was content ro renounce his Expectation by the firſt Tailzie, June 14, 
1707, Livingtoun contra Menzies, What 1 
A Wrneſs allowed to depone about the Condition his deceas'd Maſter 
was in, at the doing of a Deed upon his Death-bed; albeit it was 
EA objected againſt him, that he was heard ſay, that he would depone favourably for any 
„ of the Parties that would pay the Fees reſting to him by his Maſter. But then the 55 


£ 
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1 25 was allowed to adduce Wirneſſes to confront the Deponent, June 17, 1707, Inter 
F iuoſdem. YH. #7 "3 i 5 | | 


Wo Expences allowed to a Witneſs.compearing to depone after extracting a ſecond 
Diligence againſt him; but Expences allowed tor his Journey before; and Caption 
granted againſt the Adducer's Agent, till Payment thereof were made, June 19, 1707, - 

Feuats and Merchants of Frazerburgh contra Lord Saltoun, © „ 

A Wirneſs after 10 or 12 Years acknowledging his Subſcription, bur not temembting 
that he ſaw the Parties ſubſcribe, or own that they had ſubſcribed; but that he knew 
their Subſcriptions, and was ſute he would not have ſubſcribed Witneſs except in Pre- 

ſence of the Parties, found Probative: Notwithſtanding the Act of Parliament 1681 te- 

quiring Wirneſſes to ſee the Parties fubſcribe, or acknowledge their Subſcriptions, which 

doth not import that a Witneſs ſhould after a Tract of Years diſtinctly remember 

that, Nov. 27, 1708, Sym and Scot contra Donaldſon. 3 
* Memial Servants ſuſtained ro prove the Terms of a Bargain of Salt to the Maſter's 
Behoof, 31 Decemb. 1708, Smith contra Matthie, 1 . 

Subtenants and Cottagers to moveable Tenants, ſuſtained Witneſſes in the Cauſe of the 

Heretor. And a Perfon admitted to bear Witneſs for one whoſe Service he left not till af- 
ter he was cited to depone, 4 February 1709,LadyCardroſs contra Hamilton of Pumpherſtoun. 

Women not habile Witneſſes to prove that Perſons were married, or held and repu- 
ted married, 9 February 1709, Forbes and Auchmuty contra Forbes and Monro. © 
An Objection againſt a Witneſs that he had been under Sentence of Death for keeping 

out the Baſs againſt the Government, found taken off by the Articles of Capitulati 


11 | : i les O! ation 
betwixt the Government and the Garriſon ; whereby it was expreſly agreed, That none 


of the Garriſon ſhould ſuffer any Manner of Way on Account of their outſtanding and oppo- 
fing the Goverument, July 7, 170g, Forbes and her Husband contra Forbes and her Husband. 
A Witneſs being under Fee, or having a Trade, may be ſuſtained, albeit he have no- 
thing in real Effects. But if he have neither Fee nor Trade to truſt to, and being inrer- 
rogated if he believe himſelt to be worth the Queen's Unlaw, ſhall ſay that he doth not 
believe it: Such a One ought not to be admitted to bear Witneſs, 24 November 1709: 
A Witneſs repelled, as being within the forbidden Degrees of Propinquity to the Ad- 
ducer; albeit the other Party had ex intervallo before adduced him, Eodem die, Mon- 
rieth contra Heretors of Abborſcarſ © er tos 
One of Two Perſons under mutual Lawburrows, received a Witneſs: againſt the O- 
ther ; the former purging himſelf by Oath of any Malice towards the latter, 16 Mo- 
venber 1711, Armſtrong and Irving contra Sharp of Hoddam, © 
A Few admitted to bear Witneſs, 17 January 1712, Menzies and Clerk contra L. 
Preftoungrange. e 0 SRD 9 ET ET 5 
Witneſſes not to be interrogated as to a Perſon's concurring by Advice with another 
in a certain Act of Adminiſtration, but only as to Words or Facts they heard or ſaw 
that Perſon ſay or do, 28 June 1712, Earl of Mintoun contra Hay of Drummelxier. 
A Perſon called as 2 Party in a Proceſs, being paſt from ſimpliciter by the Purſuer, al- 
lowed to be examined as 4 Wirneſ⸗ cum note, 9 July 1712, Hay contra Sir Samuel Forbes: 
A movable Tenant of a Dwelling-Houſe in a Country-Town, ſuſtain'd as a habile 
Witness tor his Land-Lord, 26 July 1712, Cofbie contra Mlair, | : 


Oo 
1 


In a Proceſs for a verbal Injury done to a preſent Magiſtrate, purſued after he was 
- out of Office; his Collegue, who fined the Offender tor that Injury, being alſo exau- 
 Rorated, was admitted as a Witneſs for the Purſuer. And the common Town: Officers 
were alſo received Witneſſes for him, 18 November 1712, Tod contra Cruikſbanks. | 
A Witneſs deponing that he uſed to ride when he travelled, and that he came on 
© Horſeback to depone in the Cauſe z allowed the Expence of his Horſe, II June 1713, 
Chalmers contra Grant ot Dalrac hny. F 
A perſon who was a ſubſcribing Witneſs to a Diſpoſition granted in Favours of his 
Nephew, quarrelled ex capite le, not admitted as a Witneſs for the Nephew, to prove 
that the Diſponer was 3 * pouſtie when he granted it, 19 June 1713, Credirors of 
Or biſtoun contra Hamilton of Dalziel. 3 3 


5 Wives. See Terce, Husbands, Vis & nietus. 
 TYOnds granted by a Wife fante matrimonio, null and not obligatory upon her : Al- 
2 | bei ahi oe Neb a n, and ſhe at the Date of theſe Bonds, ſtood 
Impowered by an Act of Privy-Council to upliſt and diſcharge a certain 9 70 Aliment 
or ſubſiſting the Family, November 15, 1705, Duncan contra Forbes mat th br "AR 

A Wife having granted a Bond of borrowed Mony without Conſent of | © bl n d, 
and pledged her Paraphernalia in Security on + It was found, that the Nullity = 
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tte Bond did nor annul the Pledge and that ſhe might pledge her Paraphernatia withe 


out Conſent of her Husband, 13 Fly 1711, Pringlet contra Irving of Gribtoun, . 
A Wife's Bond flante matrimonio for Mony advanced to her by Friends (after her 
Husband's Refuſal when inſtrumented to do it) for defraying the Charges of her Jour- 
ney to the Bath in England, adviſed by Phyſicians as neceſſary for her Health, found 
null: Bur Action ſuſtained againſt rhe Husband for Repayment of the Sum advanced, in 
ſo far as the ſame was neceſſary, 19 July 1711, the Lady Kinfauns and Others contra 
Laird of Kinfanns. POST: 45 3 ut 3 
A Wite who in her Husband's Abſence delivered to his Creditor certain Goods be- 
longing to her Husband, in Satisfaction of the Debt, having got up the lnſtruQtions 
with a Diſcharge thereot; and the Husband having after his Return retained rhe Writs 
without ever ſeeking back rhe Goods, or reclaiming againſt what ſhe had done: The 
Property thereof was found effectually rransferr'd to the Receiver; fo as they could not 
be affected with another Creditor's Diligence, 26 December 1711, Brown contra Dickſon, 
A Wife having ſubſcribed Conſenter ro a Diſpoſition granted by her Husband of a 
Subject liferented by her; the Want of a judicial Ratification was nor ſuſtained as a Rea- 


ſon of Reduction thereof: Since neither Force nor juſtus metus were pretended in the 


Caſe, June 28, 1706, Hay contra Cumming of Birneſs, 


 - Writer to the Signet. 


455 N Agent a Writer, to whom one delivered an executed Horning, in order to cauſe 


denounce the Party charged, and raiſe a Caption, having imployed a Meſſenger, 
who denounced before expiring of the Days of the Charge, and having upon that De- 
nunciation raiſed a Caption; and rhe Party at whoſe Inſtance it was raiſed having been 
fined by the Lords for executing thereof in 20 l. Sterling paid to the Perſon injured by 
that unwarrantable Diligence: The Writer to the Signet who ſigned the Caption, was 

decerned to reimburſe his Client, by repaying to him the ſaid 20 l. of Damages, 28 


November 1710, Wood contra Fullertoun. . 215 


7 , 


Wool. See Reduction - 


Writs, See Cancelling of Writs, Scoring 

| Writs, Deſignation, Holograph, Edicts, 
| Gifts, Warning, Arbitration. 
Y Ndentures made according the Forms and Laws of England, ſuſtained as the Title and 
Foundation of an Action to claim a Succeſſion of Heretage or real Rights in Scor- 
land; and to quarrel Deeds in Prejudice thereof, July 5, 1706, Colonel Cuningham 
ch, ,. Tl ß ĩð DTC TING ß 
A Weir fince the Act of Parliament 1681, ſubſcribed by two Witneſſes found null, 
for that but one of theſe Witneſſes were rightly inſert in the Body of it: The other be- 


. 


ing inſerted under a wrong Name, tho wich a right Deſignation, which agreed not to 


% 


any Perſon of that Name, Fuly 15, 1707, Abercromby contra Iynes of Dunkinty, 


A Writ before the Act of Parliament 1681 found null, for having bur one Witneſs in- 
ſerted and deſigned therein, tho it was ſubſcribed by two; and not allowed to be ſup- 
plyed by condeſcending upon the Deſignation of the other Witneſs, whoſe Name was 


not inſerted in the Body of the Writ, 5 December 1707, Bell contra Campbell. 


A Bond not found null upon this Ground, Thar the ſame was ſo folded up that the 
Witneſſes thereto ſaw nothing of the Body of the Writ above the Granter's Subſcription, 
Fanuary 21, 1708, Lady Ormiſtoun and her Husband comra Hamilton of Bangouwr. 
Ina Writ: bearing Date and Place at rhe Top, and immediately after the Clauſe of 
Regiſtration theſe Words, Before theſe Witneſſes, Thomas Jamiſon Writer hereof, and 
Alexander Jamiſon at Leckie, Day, Month, and Tear | of God foreſaid: The Words at 
Leckie were ſuſtained as ſufficient ro deſign the Writer; ir being proved that they li- 
ved in Leckie ar the Time, 14 December 1708, Famiſons contra Sheriff, © 

A holograph Wirit not found null upon this Ground, that it mentioned not the Place 
where it was granted, 14 Ji 1709, Vallange of Paſfls contra M dongal of Freugb. 
Extract of an Aſſignation, narrating 3500 Merks to be due to the Cedent by ſome 
third Party, and that the Aſſigny had advanced to him a certain Sum in lieu of the ſore- 
ſaid Sum of 3500 Merks ; and that therefore the Cedent did aſſign him to the foreſaid 
Sum ot 3000 Merks, and obliged him to warrant the Aſſignation of 3500 Merks from 
his Deeds, done or to be done: Suſtained to carry Right to the whole 3500 Merks; al- 


— 


=> 


Index Materiarum, 103 


beit that Sum was interlined in the diſpoſitive Clauſe; But the Interlining was found 


WL. to be unwarrantable and puniſhable, 21 December 1709, Miſtreſs Lyon contra Earl Aboyn, 


An Aſſignation granted by a Wife with Conſent of her Husband,and ſigned by Two 
Noraries for her, null: In reſpect both the Notaries did not ſubſcribe before Four Witnet- 
ſes, in ſo far as One of the Four adjected to his Name, Witneſs to the Co-Noratic's 
Subſcription. Albeit the Docker of the Writ bore it to be ſigned at one Place, and 
Time, before ſuch Four Witneſſes; which general Words were explained by thoſe ad- 
jected to the Witneſs's Subſcription, ſo as not to imply that all the Four ſaw both Nora- 
ries ſubſcribe. Nor was the Nullity found ſupplyed by the Husband's ſubſcribing ſimply 

as Conſenter, 24 December 1709, Anderſon contra Cock, 7 Ee) FILE 

An Obligemenr ſince the Act of Parliament 1681, null for Want of the Writer's De- 
ſignation, and not ſuppliable by offering to prove by Oath of the Granter's Heir, that it 
was truly ſubſcribed by his Predeceſſor, and never ſatisfied, 4 January 1710, Logie con- 
tra Ferguſon. | 1 


A Writ containing a competent Number of Witneſſes inſerted, but wanting the Sub- 


ſcription of One, being judicially produced, and that Witneſs having atterwards 
The Writ was annulled, and the original Defect not ſuppliable ex inter 
nuary 1710, Straitoun contra Robertſon. Vo 25 e 
A printed Bond granted to an Incorporation, wherein the Names of Debtor and Cre- 
diror, Sums, Date, Witneſſes Names and Deſignations, are filled up in Writ, found 
null upon this Ground, That the Upfiller Was not named and deſigned; unleſs it were 
proved that the written Part of the Bond is holograph all written by the Debtor, 25 
January 1710, Forbes of Ballogie contra Allardice. . BALE 


ſigned: 
vallo, 19 Ja- 


An Iriſb double Bond made in Ireland, purſued in Scorland reſtricted to the Half - 


the Sum in the Bond, and Annualreurs thereof conform ro the Law of Scotland : And 
the Creditor decerned, upon Payment thereof, to diſcharge the Bond ſimpliciter ,, with- 
out any Reſervation to ſue in Ireland for what could not be recovered by our Law, 25 

Fanuary 1710, Savage and Dun contra Craig, x F be Be, 


The Want of Writer's Name and Deſignation in a Bond before the AR of Parliament 
1681, allowed to be ſupplyed by a Condeſcendance and Probation, 2 February 1710, 
Sharp of Hoddam contra Earl of Nithſdale, . 


A Bond ſuſtained, albeit the Name and Deſignation of the Writer thereof, till af - 
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Officers concerning 


conjunctly and ſevetally, for a Sum borrowed, ſuſtained valid a 
- albeit the Bond (written by the ptincipal Debtot) did after the Clauſes of Relief and 
_ Regiſtration conclude thus, In Witneſs whereof] have written and ſubſcribed theſe Preſents, 


ditors of Riccartoun 


Lady's Relations at a certain Age, and to ſome other of her 
24 Year after her Deceaſe, under a Condition and Proviſion, F 
| fave the laſt Words, beating the Bond to be in Sati ation of all that any of bis Lady's 


Sum was payable ar ſuch an Age, and did not immediate 
18 Fuly 1712, Earl of Bute contra Haliburton of Pircur 


Was { deſigned, ſuſtained ſufficient to Tupply the Deſect in 
28 January 1713, Seot Lady Hackſhaw conrra D. Bucclenghᷣ. 
reproduce them upon Demand, granted of | 
Office, not being hologtaph, nor haying W | 
the Granter no farther able ſor theſe Papers, than to give his Oath what he kne 
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12 uſtained ; the Perſon o whom 
| 7 


 neſſeg, ſuſtained, the Perſon fo wbom jr was granted, proving the ſame to be holograph, 
. 12:Jone' 1711; 'Dinald/bs' .. oo ko 
K printed Bond ef Caurionry granted to the Tackſmen of the Cuſtoms for their Col- 


gr,. 5 

lector wherein the Filſer up of the Blanks, viz. the Debtor's Name and Deſignation, 
Date and Witgeſſes, was fully deſigned, ſuſtained 3 notwithſtanding the AR, of Patlia- 
ment . requiring” rhe 'Weircr”s Name and Deſignation, 25 an Eſſential in all Writs, 30 
November 1711, Creditors of Spot competing. 5253 T0 tag 462 


A Weir found nul, in reſpc& ir was not ſigned by Two Notaties and Four Witneſ- 
fes preſent ar rhe Time, in the Terms of the Act 80, Patl. 6. Jam. 6, but was only 
ſigned ar firſt by One Norgry and Two Witneſſes, and ar ſome Time thereatrer by a- 
nother Norary & other Two Witneſſes, 27 Decem. 1711, White of Bennochie contra Knox, - 
The Acts of Pachament requiring VVrirer's Name and Wirneſſes in probative VVrits, 
found not to take Place in a Writ whereby the Colonel of a Regiment obliged himfelt © 
to procure to a Major, Precepts from or upon the general Receivers for a certain Sum be- 
fore his Departure from ſuch a Place; and incaſe the Major ſhonld make Intereſt with 
the Receivers, obliged himſelf to allow it to them our of the firſt and teadieſt of any 
Precepts drawn by the Treaſury for the Regiment: In teſpect rhe. Writ was betwixt 


g their Pay, and of the Nature of a Letter of Credit, 18 Jaunary 


1712, Mſougomery and Alves contra Marquis of Lorbian. 


A Bond; whereby one as Principal and another as Cautioner, bound and obliged them 


4 


&c. 14 February 1712, Orr con tra Wallace of Camſeſcan, > © © © 
A Wrir ſigned in Edinbiygh, ſuſtained : Albeit it bore only, written by John Ruſſel 
nation held ro be ſufficient, 20 February 1712, Rules contra Cre- 


A Bond payable at Three ſeveral Terms in the Year of God therein mentioned, not 
null for want of a Date to the Party's Subſcription z nor yer null for bearing only to be 
written before Witneſſes, and nor the 


ords, I have ſubſcribed theſe Preſents, ſee- 
ing it bears to be ſubſcribed 7 fe Preſe 4 


by Notaries tor the Granter, who could not write, before 5 


Four Witneſſes, 1 Fuly 1712, Mildbmnie contra Grabam of Dougaltoun, 
A Bond obliging the Granter for good Conſidetations, to pay a Sum to one of his 


| Friends other particular Sums 
al) cancelled and torn away, 


Relations could claim from him or his Succeſſors any manner of Way, as Paraphernalia, Dona- 
tien, &c. found not to be a binding Obligation, even in Favours of the Perfon whoſe 
ly precede the proviſional Clauſe, 


Gentleman not ſuſtained as a good Delignation of the Writer of a Paper in Dublin in 


7 


Treland, not bearing to be ſign'd, ſeald and deliver d according to the Irib Form, bur. - 
written after the Score Form, with a Conſent to Regiſtration in the Books of Council 


and Seſſion in Scotland, in relation to a Debt there, 22 Ju 1712, Murray of Broughton 
contra Lady Semple. Oe had ett rok nga hug ona ouugl +. coo op he Gpeenee W 


e iner of a Bong before the 1681 being deſigned Seryant to One, nat deſigned ; 


ſignation from the original Crediror in the 


2 Condeſcendance upon the Deſignation. of that undeſigned Perſon, aſtrutted by -an AG 


Bond, wherein one of that Name 
the Writer's Deſignation, 


A Reccipr of Wries ſubjoined to an Inventory, thereof, containing an Obligement to 
an Advocate to a Perſon not in a publick | 
riters Name and Witneſſes, ſound to make 


con- 


* 


eerning them, what beeame of them, and 


how they were diſpoſeg g 1713, 
Blair of That-MHk cotta, Ong bus. > 
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 Orchyard diſcontiguous from the Manſipn-houſcgsfoulwIa ial 
tal of Houle and Yards, 23 December 17 bs; Bruce contra Mit. W 
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